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Senate  of  the  United  States, 

May  17,  1911. 
Resolved  hy  the  Senate  {the  House  of  Representatives  con- 
curring). That  there  be  printed  and  bound  three  thousand 
copies  of  the  Federal  Anti-Trust  Decisions,  eighteen  hundred 
and  ninety  to  nineteen  hundred  and  eleven,  to  be  compiled  b y 
the  direction  of  the  Department  of  Justice,  one  thousand 
copies  for  the  use  of  the  Senate  and  two  thousand  copies  for 
the  use  of  the  House  of  Representatives. 
Attest: 

Charles  G.  Bennett,  Secretary^ 
By  Henry  H.  Gilfry,  Chief  Clerk. 
Attest: 

South  Trimble,  ClerJc, 
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FEDERAL 
ANTI-TRUST  DECISIONS. 


VOL.  1 

1890-1899. 


1898]    UNITED   STATES   v.  JELLICO   MOUNTAIN 
COKE  &  COAL  CO.  ET  AL.« 

(Circuit  Ck>iirt,  M.  D.  Tennessee.    October  13,  1890.) 
[43  Fed.,  898.] 

Pbeuminabt  iRJimcrnoNB— Illboai.  (Combinations. — Where  the  ma- 
terial allegations  of  a  bill  filed  by  the  United  States  against  various 
coal  companies,  under  Act  Ck>Qg.  July  2,  1890,  to  enjoin  their  combi- 
nation in  restraint  of  trade,  are  denied  by  defendants*  affidavits,  a 
preliminary  injunction  will  not  be  granted,  as  plaintiff  gives  no 
indemnifyhig  bond  in  case  the  injunction  should  be  dissolved.^ 

In  Equity. 

This  case  arose  on  a  bill  filed  by  the  United  States  under 
the  act  of  congress  approved  July  2,  1890,  entitled  '^An  act 
to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies."  All  the  coal  companies  doing  business  in 
the  city  of  Nashville,  as  members  of  the  coal  exchange,  were 
made  parties  defendant  On  the  preliminary  hearing  n 
temporary  injunction  was  refused. 

W.  H.  H.  MtOer^  Atty.  Gen.,  Wm.  H.  Taft,  Acting  Atty. 
Gen.,  and  J  aim  Ruhm^  U.  S.  Atty. 

o  See  also  page  9  (46  Fed.,  432). 

»  QyUabos  oopyrigfated,  1891,  by  West  Publishing  Ca 
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2  44   FEDERAL  REPORTEK,  721. 

Syllabus. 

G.  N.  Tillman  and  W.  L.  Granhery^  for  defendants. 

Hammond,  J. 

This  is  an  application  for  a  preliminary  injunction  only, 
and  it  appears  to  the  court  better  to  await  the  hearing,  and 
determine  upon  plenary  proof  of  the  exact  facts  those  grave 
questions  which  have  been  suggested,  than  to  decide  them 
now  upon  the  bare  statements  of  the  bill  which  are  so  general 
in  their  character,  and  quite  too  barren  of  any  averments 
of  specific  facts  to  enable  the  court  to  determine  whether  the 
general  conclusions  of  fact  averred  are  true,  particularly  in 
view  of  tlie  aflSdavits  of  defendants  denying  some  of  the  most 
important  of  them ;  and  in  this  view  it  is  unnecessary  to  hear 
any  counter-affidavits.  The  court  is  the  more  inclined  to 
this  course  since  the  bill  is  not  that  of  a  private  citizen, 
complaining  of  an  injury  to  him,  but  only  by  the  United 
States  [899]  on  behalf  of  the  public,  and  in  pursuance  of  a 
public  policy  of  enforcing  a  recent  act  of  congress  to  prevent 
combinations  in  restraint  of  trade  and  commerce.  It  is  mani- 
fest that  the  act  is  new,  and  this  a  most  important  appli- 
cation of  it.  It  would  more  injure  the  defendants  to  grant 
this  preliminary  injunction  if,  on  the  hearing,  it  should  turn 
out  that  the  case  does  not  fall  within  the  act,  than  it  would 
injure  the  public  to  withhold  the  injunction  until  the  final 
hearing;  and  the  more  since  the  United  States  gives  no  bond 
to  protect  the  defendants  against  that  injury,  as  a  private 
suitor  would  be  compelled  to  do.  When  this  is  the  situation 
of  the  parties  the  rule  is  to  refuse  the  preliminary  injunction, 
and  abide  the  hearing.  The  court  reserves  all  expression  of 
opinion  on  the  subject-matter  of  the  bill  until  that  time,  as 
the  best  for  all  concerned. 


[7211  AMERICAN  BISCUIT  &  MANUF'G  CO.  v. 
KLOTZ  ET  AL. 

(Oircait  Coart,  B.  D.  Louisiana.    January  S,  1891.) 

[44  Fed.,  721.] 

RB0EIVEB8 — OoMBiifATioNS  TO  RB0TBAIN  Tbadb. — ^Defendant  and  his 
partner  sold  their  balcery  business  to  complainant  corporation,  re- 
oeiTlng  payment  in  its  stodc,  and  defendant  leased  to  it  the  prem- 
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AMEBIGAN   BISCUIT  AND   MANFO.  CO.  V.  KLOTZ.  6 

Opinion  of  the  Court 
toes  where  the  boBlneee  wo  oondncted,  and  contracted  to  carry 
It  on  as  the  purchaser's  agent,  for  a  salary.  After  operating  under 
this  arrang^nent  for  a  time,  he  repudiated  the  sale»  resu^led  pos- 
session under  the  old  firm  name,  and  refused  to  account  to  com- 
plainant The  bill  was  brought  to  enjoin  him  from  asserting  a 
hostile  claim,  for  an  accounting,  and  a  reoeiTor.  Defendant,  and 
hto  partner  as  intervenor,  filed  a  cross-bill  for  rescission  of  the  sale 
for  fraudulent  representations,  and  tendered  back  the  stock.  Com- 
plainant was  practically  a  **  trust,"  organized  to  monopolize  the 
business,  and  had  already  secured  control  of  85  leading  bakeries 
In  12  different  states.  Held  that,  while  a  case  was  made  for  a 
receiyer,  pending  litigation  between  ordinary  parties,  the  prayer 
would  be  denied,  as  equity  would  not  encourage  a  combination  in 
restraint  of  trade,  and  probably  illegal,  under  Act  Cong.  July  2, 
1800,  "to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies,**  and  Act  La.  July  5, 1890,  for  the  same  purpose.* 

In  Equity. 

T.  J.  Senunes  and  Bayne^  Denegre  db  Bayne^  for  com- 
plainant 

W.  S,  Benedict  and  Bouse  <b  Orant^  for  defendants. 
Before  Pabdeb  and  Billings,  JJ. 

Per  Cubiam.  This  cause  is  submitted  upon  an  applica- 
tion for  a  receiver.  Some  time  in  May  last,  the  defendant 
Klotz,  and  Fitzpatrick,  his  partner,  composing  the  firm  of 
B.  Elotz  &  Co.,  sold  to  the  complainant,  their  biscuit  and 
confectionery  manufactory  for  the  price  of  $259,000,  and  an 
assumption  of  the  debts  of  B.  Klotz  &  Co.,  amounting  to 
$12,000,  which  it  was  understood  and  agreed  should  be  paid 
out  of  the  income  from  the  future  business.  The  visible 
property  was  estimated  to  be  of  the  value  of  $101,000,  and 
the  good-will  of  the  business  to  be  of  the  value  of  $200,000. 
The  price  was  paid  in  stock  of  the  complainant's  corporation, 
estimated  to  be  of  value  at  par ;  that  is,  to  be  worth  [722]  100 
cents  on  the  face  value.  The  purchase  was  completed,  price 
paid,  property  delivered,  the  factory  and  good-will  trans- 
ferred by  Klotz  &  Co.  to  the  complainant  Klotz  leased  his 
bakery  premises  to  complainant  for  the  term  of  years,  and 
contracted  in  writing  to  become,  and  did  become,  the  agent 

of  the  complainant,  at  a  salary  of  $ per  year.    Klotz 

continued  to  carry  on  the  business  as  agent  for  the  complain- 

o  SyUahus  copyrighted,  1891,  hy  West  Puhlishhig  Oo. 
10870^—8.  Doc.  Ill,  «2-l,  vol  1 1* 
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Opinion  of  the  Court 

ant  down  to  some  time  in  November,  when  he  repudiated 
the  sale  and  the  lease,  erased  the  name  of  complainant  from 
the  bakery,  as  agent,  transferred  the  policies  of  insurance 
from  the  complainant  to  himself,  as  an  individual,  then  to 
B.  Klotz  &  Co.,  and,  for  and  in  the  name  of  the  late  firm, 
resmned  the  possession  of  all  the  property  he  had  sold  to 
the  complainant,  and  the  conduct  of  the  business  of  the 
bakery  and  the  confectionery  establishment.  He  did  this 
without  resort  to  any  legal  proceedings.  He  thereafter 
held  possession  adversely  to  the  complainant,  and  excluded 
it  from  the  bakery.  In  this  state  of  things,  the  complainant 
filed  its  bill  for  an  injunction,  and  for  an  account  and  for 
a  receiver,  against  Klotz  and  W.  A.  Schall,  who  was  alleged 
to  be  co-operating  with  him  in  the  possession  adverse  to 
the  complainant.  Klotz  has  filed  an  answer,  and  he,  together 
with  his  former  partner,  Fitzpatrick,  who  intervened  by 
petition  pro  interesse  suo^  have  filed  a  cross-bill  asking  a 
rescission  of  the  entire  transaction,  i.  ^.,  the  sale  and  the 
lease,  and  tendering  the  stock  which  had  been  received  b}'^ 
them  as  the  consideration  of  the  sale.  Numerous  exhibits 
and  affidavits  have  been  adduced  by  each  party  upon  this 
hearing.  The  recital  thus  given  shows  that,  in  an  order  in- 
verted from  what  would  be  expected,  we  have  before  us  a 
cause  in  which  a  party  who  has  sold  and  delivered  a  busi- 
ness to  another,  and  become  his  agent,  and,  as  such  agent, 
was  in  possession  of  the  property  sold,  sets  up  a  possession 
adverse  to  his  principal,  asks  for  a  cancellation  of  the  sale, 
and  the  purchaser  and  principal  asks  that  the  agent  shall 
account,  shall  be  enjoined  from  asserting  any  claim  hostile 
to  his  principal, — in  a  word,  for  a  confirmation  of  its  rights 
under  the  purchase. 

The  immediate  question  before  us  is,  what  disposition  shall 
be  made  of  the  res^  the  business  of  the  bakery  and  manufac- 
tory, pending  this  contest?  The  vendor  and  agent  asks  that 
he  be  allowed  to  remain  in  adverse  possession.  The  pur- 
chaser and  principal  asks  for  a  receiver.  It  is  clear  that,  as 
to  this  provisional  disposition  of  the  res^  the  defendant  E[lotz 
cannot  be  allowed  to  gain  anything  by  his  ouster  of  his  vendee 
and  principal.  He  must  stand  with  those  equities,  and  none 
other,  which  existed  before  the  ouster.    The  case  as  to  the 
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appointment  of  a  receiver  must  be  reviewed  and  determined 
as  if  he  (Klots)  had  filed  his  bill  averring  possession  as  agent, 
which  he  asked  to  have  changed  by  a  decree  into  a  possession 
as  owner,  through  the  cano^ation  of  the  sale  and  the  lease; 
that  is,  he  must  aver  a  legal  title  in  the  American  Biscuit  A 
Manufacturing  Company,  which  he  seeks  to  have  avoided 
and  annulled.  If,  as  in  this  case,  he  seeks  to  do  all  this  by 
reason  of  fraud,  and  he  estaUidMs  the  fraud,  a  court  of 
equity  will  not  refuse  to  hear  him.  He  would  not  be  esh^ped, 
for  fraud  vitiates  and  sets  aside  even  estoppels.  Herm. 
Estop,  par.  22,  p.  244;  Prndleii/n  v.  Rickey^  82  Pa.  [788]  St 
58,  63.  But,  while  he  is  not  estopped  from  proceeding  to  set 
aside  the  sale  and  the  lease  by  reason  of  his  agency  and  his 
obligations  as  trustee,  he  comes  into  court  assailing  and  seek- 
ing  to  cancel  a  legal  title ;  for  until  that  is  done  his  possession 
is  that  of  the  c(»nplainant.  Under  these  circumstances^  until 
the  hearing,  the  practice  in  the  courts  of  chancery  is  not  to 
disturb  the  possession  under  the  kgal  title  prior  to  the  final 
decree,  unless  a  case  of  monstrous  wrong  is  established. 
StUweU  V.  WUkens^  Jac  280,  reported  in  full  in  Edwards  on 
Receivers,  p.  28,  Lord  Eldon,  when  a  similar  quesikm  was 
presented,  observed  : 

**  The  point  that  struck  me  was  whether,  on  a  biU  to  impeach  a  Bale 
for  fraudt  the  court  interposes  so  stronglj  before  the  hearing  as  to 
take  away  the  possession  from  persons  holding  it  under  tlie  effect  of 
deeds  not  yet  set  aside  by  decree." 

And  he  holds  that  "  it  was  not  the  general  habit  of  the 
court"  There  the  case  was  so  monstrous,  and  the  proof  was 
so  strong,  that  "  it  was  hardly  possible  that  the  transaction 
could  stand,'*  and  the  legal  title  was  interfered  with. 

This  is  a  leading  case,  and  gives  what  we  find  is  the  rule. 
The  possession  under  the  title  is  not  disturbed  unless  the 
proof  of  fraud  is  so  strong  as  to  lead  the  court  to  the  clear 
conviction  that  it  will,  on  the  final  hearing,  be  established. 
The  fraud  set  up  and  relied  upon  by  the  defendant  and  in- 
tervener is  false  and  fraudulent  representations  by  the  agents 
of  the  complainant  in  this:  that  they  represented  that  the 
stock  was  fully  paid-up  stock,  whereas,  in  truth  and  fact,  it 
was  none  of  it  paid  up  in  money,  and  only  paid  up  in  part, 
and,  to  the  extent  of  that  part,  by  transfer  of  plants  or 
bakeries  and  manufactories  at  an  estimated  value  as  capital. 
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The  stock  delivered  to  the  defendant  and  intervenor  was  not 
paid  up  until  it  was  issued  to  them,  and  was  paid  for  by  a 
transfer  of  the  bakery  and  good-will;  and  then  it  became 
paid  up,  and  they  were  discharged  from  all  liability  to  be 
made  to  contribute  as  shareholders  therefor.  The  testimony 
as  to  what  was  represented  by  complainant's  agents  about 
the  stock  being  paid  up  is  conflicting;  but,  when  viewed  in 
connection  with  the  circumstances  under  which  the  stock 
was  received,  fails  to  satisfy  us,  upon  this  preliminary  hear- 
ing, that  any  false  representations  are  proved  to  have  been 
made.  The  case  of  the  defendant  and  intervenor,  set  up  in 
their  cross-bill,  whereby  they  oppose  the  appointment  of  a 
receiver,  is  that  of  parties  who  seek  to  rescind  a  deed  on  the 
ground  of  fraud,  which  upon  this  hearing  they  fail  to  estab- 
lish. 

So  far  we  have  considered  the  question  of  appointing  a 
receiver  of  the  property  in  controversy  inter  partes^  and 
mainly  from  the  stand-point  presented  by  the  defendant's 
showing,  and  thereon  such  appointment  seems  proper,  and 
we  should  accord  it,  but  for  an  aspect  of  the  case  originally 
suggested  by  the  defendant,  when  the  case  was  pending  in 
the  state  court,  apparently  abandoned  here,  but  sufficiently 
brought  to  our  notice  by  the  exhibits  of  both  parties.  We 
are  not  satisfied  that  the  complainant's  business  is  legiti- 
mate. While  the  nominal  purpose  of  the  complainant's  cor- 
poration, as  stated  in  its  charter,  is  the  manufacture  and 
[724]  sale  of  biscuit  and  confectionery,  its  real  scope  and 
purpose  seems  to  be  to  combine  and  pool  the  large  com- 
peting bakeries  throughout  the  country  into  practically 
what  is  known  and  called  a  "trust,"  the  effect  of  whidi 
is  to  partially,  if  not  wholly,  prevent  competition,  and 
enhance  prices  of  necessary  articles  of  food,  and  secure, 
if  not  a  monopoly,  a  large  control,  of  the  supply  and  prices 
in  leading  articles  of  breadstuffs.  The  case  shows  that 
an  insignificant  number  of  shares  of  complainant's  stock 
was  unconditionally  subscribed  for,  apparently  enough  to 
qualify  directors;  but  the  great  mass  was  taken  and  held 
by  irresponsible  parties,  to  be  used  in  parceling  out  as  full- 
paid  stock  to  such  leading  and  successful  bakeries  through- 
out the  country  as  could  be  induced  to  come  in  on  an  agreed 
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value  of  the  property  and  a  large  estimate  of  good- will. 
Each  bakery  when  secured  to  be  carried  on  l^  its  fwmer 
numagers,  subject,  however,  as  to  control  of  funds,  ter- 
ritory, prices,  and  competition,  to  the  central  management; 
all  profits  pooled,  and  of  course  division  Hiereof  to  be 
made  on  the  bains  of  iht  stock  assigned  to  each  bakery. 
Under  this  arrangement  ccxnplainant  has  already  secured 
the  control,  and  pooled  the  business,  of  86  of  the  leading 
bakeries  in  12  different  states  of  the  west  and  south,  and  is 
evidently  seeking  more  constituents.  The  act  of  congress 
approved  July  2,  1890,  entitled  ^An  act  to  protect  trade 
and  comttierce  against-  unlawful  restraints  and  monopolies," 
expressly  prohibits,  under  severe  penalties,  ^  every  contract, 
combinatiooi,  in  Uie  form  of  trust  or  otherwise,  or  conspir- 
acy, in  restraint  of  trade  or  commerce  among  the  several 
states,''  and  declares  punishable  ^  every  person  who  diall 
monopolise,  or  attempt  to  mcmopolize,  or  ccmifbine  or  con- 
spire with  any  othw  pM*son  or  persons  to  monopolize,  any 
part  of  the  common  trade  or  commerce  anumg  the  several 
states."  Tlie  enforc^n^it  of  tiiis  act  is,  by  the  statute,  cto- 
volved  upon  the  circuit  courts  of  the  Unil^  States.  The 
first  and  third  sections  of  an  act  of  the  legislatuiB  of  Louisi- 
ana,  approved  July  5, 1890,  entitled  ^  An  act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,  and 
to  profide  penalties  for  the  violation  of  this  act,"  declare: 

"  Section  1.  Tbat  every  contract,  combination  In  the  form  of  tmst, 
or  oonflpiracy  In  restraint  of  trade  or  commerce,  or  to  fix  or  limit  tbe 
amount  or  quantity  of  any  article,  commodity,  or  merchandise  to  be 
manufactured,  mined,  produced,  or  sold  In  this  state,  is  hereby  de- 
clared UleeaL" 

•*Sec.  8w  That  eyery  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other  person  or  persons 
to  monopolise,  any  part  of  the  trade  or  commerce  within  the  limits  of 
this  state,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  trimll  be  punished  by  a  fine  not  exceeding  five  thousand  dol- 
lars, or  by  imprisonment  not  exceeding  one  year,  or  l^  both  said 
punishments,  in  the  discretion  of  the  court" 

In  construing  the  fedaral  and  state  statutes,  we  exclude 
from  consideration  all  mozu>polie6  which  exist  by  legislative 
grant;  for  we  think  the  word  ''monopolize"  cannot  be 
intended  to  be  used  with  reference  to  the  acquisition  of  ex- 
clusive rights  under  government  conceesion,  but  that  the 
law-maker  has  used  the  wcnrd  to  mean  ''to  aggregate"  or 
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^concentrate"  in  the  hands  of  few,  practically,  and,  as  a 
matter  of  fact,  and  according  to  the  known  results  of  human 
action,  to  the  exclusion  of  oth-  [725]  ers;  to  accomplish  this 
end  by  what,  in  popular  language,  is  expressed  in  the  word 
"  pooling,"  which  may  be  defined  to  be  an  aggregation  of 
property  or  capital  belonging  to  different  persons,  with  a 
view  to  common  liabilities  and  profits.  The  expression  in 
each  law  "  combination  in  the  form  of  trust "  would  seem  to 
point  to  just  what,  in  popular  language,  is  meant  by  pooling. 
Now  it  is  to  be  observed  that  these  statutes  outline  an 
offense,  but  require  for  its  complete  commission  no  ulterior 
motive,  such  as  to  defraud,  etc ;  and,  further,  that  the  lan- 
guage is  altogether  silent  as  to  what  means  must  be  used  to 
constitute  the  offense.  The  offense  is  defined  to  ^'combine 
in  the  form  of  trust,  or  otherwise,  in  restraint  of  trade  or 
commerce,"  and  "  to  monopolize,  or  attempt  to  monopolize, 
any  of  the  trade  or  conmierce."  To  compass  either  of  these 
things,  with  no  other  motive  than  to  compass  them,  and  by 
any  means,  constitutes  the  off^ise.  One  just  and  decisive 
test  of  the  meaning  of  the  expression  "  to  monopolize  "  is 
obtained  by  getting  at  the  evil  which  the  law-maker  has  en- 
deavored to  abolish  and  restrict  The  statutes  show  that  the 
evil  was  the  hindrance  and  oppression  in  trade  and  commerce 
wrought  by  its  absorption  in  the  hands  of  the  few,  so  that 
the  prices  would  be  in  danger  of  being  arbitrarily  and  ex- 
orbitantly fixed,  because  all  competition  would  be  swallowed 
up,  so  that  the  man  of  small  means  would  find  himself  ex- 
cluded from  the  restrained  or  monopolized  trade  or  commerce 
as  absolutely  as  if  kept  out  by  law  or  force.  If  this  is  the 
meaning  of  the  defining  words,  does  not  this  corporation,  thas 
glutted  with  the  85  industries  of  12  states,  disclose  an  "  at- 
tempt to  monopolize?  "  So  far,  therefore,  as  the  complain- 
ant's business  is  a  combination  in  restraint  of  trade,  or  is  an 
"  attempt  to  monopolize,  or  combine,  in  the  form  of  a  trust, 
or  otherwise,  any  part  of  trade  or  commerce,"  as  these  words 
are  properly  defined,  the  law  stamps  it  as  unlawful,  and  the 
courts  should  not  encourage  it  Aside  from  this,  the  com- 
plainant's business,  even  if  lawful,  being  of  the  kind  shown 
above,  is  not  of  that  meritorious  kind  that  it  should  be 
encouraged  by  a  court  of  equity.    The  appointment  of  a  re- 
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oeiver  by  a  court  of  equity  is  not  a  matter  of  strict  right,  but 
of  judicial  discretion.  Fosdick  v.  8chaU^  99  U.  S.  235.  It 
falls  within  that  class  of  interlocutory  remedies  which  courts 
must  grant  or  withhold,  according  to  a  discretion  conscien- 
tiouflly  exerciaed,  upon  a  consideration  of  all  the  facts  which 
a  cause  presents,  involying  the  rights  of  the  parties  and  the 
interests  of  the  public.  The  attempt  to  accumulate  in  the 
hands  of  a  single  organization  the  business  of  supplying 
bread  itself  to  so  large  a  portion  of  the  poor,  as  well  as  the 
rich,  people  of  the  United  States  should  not  be  favored  by  a 
court  of  equity.  It  carries  with  it  too  much  of  danger  of 
excluding  healthy  competition,  thereby  increasing  the  diffi- 
culty to  the  general  public  of  participating  in  a  most  useful 
business,  as  well  as  adding  to  the  possibility  of  multitudes  of 
citizois  being  temporarily,  at  least,  compelled  to  pay  an 
arbitrary  and  high  price  for  daily  food. 

Whatever  we  may  fed  compelled  to  do,  on  the  final  hearing 
of  this  cause,  towards  recognizing  the  complainant's  legal 
rights,  and  compelling  a  faithless  trustee  to  account,  we  are 
dear  that  at  this  preliminary  stage,  [726]  with  our  present 
impressions  of  the  character  and  general  scope  of  complain- 
ant's business,  the  court  ought  not,  by  the  appointment  of  a 
receiver,  to  aid  complainant  to  perfect,  and  perhaps  to  en- 
large, his  combination  or  ^nist;  and  the  refusal  to  appoint  a 
receiver  can  result  in  no  serious  and  lasting  injifry  to  com- 
plainant, because  the  shares  of  stock  of  complainant  company, 
forming  the  entire  consideration  of  complainant's  purchase, 
have  been  tendered  in  court,  and  may  be  impounded,  to  be 
held  as  security  for  any  damages  susceptible  of  proof  result- 
ing from  defendant's  mismanagement  of  the  property  pend- 
ing the  suit.    The  motion  for  a  receiver  is  denied. 


[488]   UNITED  STATES  v.  JELLICO  MOUNTAIN 
COAL  &  COKE  CO.  ET  AL.* 

(Circuit  Court,  M.  D.  Tennessee.    Jane  4,  1891.) 
[46  Fed.,  432.] 
CoNSFQUOT— Tbxtst  COMBINATION — Intebstatk  COMMERCE. — ^Ab  agree- 
ment between  coal  mining  companies  operating  cblefly  In  one  state 

•  See  also  page  1  (48  Fed.,  888). 
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and  dealers  in  coal  in  a  dt/  in  another  state^  creating  a  ooal  ex- 
change to  adyance  the  interests  of  the  coal  business,  to  treat  all 
parties  to  the  business  in  a  fair  and  equitable  manner,  and  to  estab- 
lish the  price  of  coal,  and  change  the  same  from  time  to  time,  by 
which  It  was  agreed  that  the  price  of  the  coal  at  the  mines  should 
be  4i  cents,  tlie  freight  being  4  cents,  and  the  margin  of  the  ^aokr 
should  be  4i  cents,  making  the  price  to  the  consumer  13  cents,  and 
that,  whenever  the  price  of  the  coal  is  advanced  beyond  an  ad- 
vance in  freights,  one-half  the  advance  shall  go  to  the  mine  owner, 
and  the  other  half  to  the  dealer,  and  a  penalty  was  provided  by 
fine,  of  any  member  selling  coal  at  a  less  price  than  the  price  fixed 
by  the  exchange,  and  by  which  it  was  forbidden  fOr  owners  or 
operators  of  mines  to  sell  coal  to  any  person  other  than  members  oi 
the  organization,  and  for  dealers  to  purchase  of  miners  w1m>  were 
not  members,  but  exempting  coal  used  for  manufacturing  and  steam- 
boat purposes  from  the  prices  prescribed  until  all  the  mines  tribu- 
tary to  that  market  shoud  come  hito  the  exchange,  or  until  the 
exchange  could  control  the  prices  of  coal  used  by  manufacturers, 
is  within  the  language  of  Act  Cbng.  July  2,  1880,  declaring  "ev&ty 
contract  or  combination  In  the  form  of  a  trust  or  otherwise,  or  con- 
spiracy in  restraint  of  trade  or  commerce  among  the  several  states," 
and  also  the  monopolizing,  or  combination  with  another  to  monopo- 
lize, trade  or  commerce  among  the  several  states,  a  misdemeanor.* 

In  Equity.    On  bill  fcnr  injupetion. 

John  Buhmy  U.  S.  Atty.,  Lee  Brooch^  Asst.  Dist.  Atty., 
and  James  Trimlle^  for  the  United  States. 

Tillman  db  Tittm^n^  Hmdere&n  db  Jourolman,  and  HiU  db 
Oranberry^  for  defendants. 

[488]  Key,  J. 

The  petition  in  this  case  is  filed  against  the  members  of 
the  Nashville  Coal  Exchange.  The  membership  of  the  ex- 
change is  composed  of  various  coal  mining  companies  oper^ 
ating  mines  in  Kentucky  and  Tennessee,  chiefly  in  Kentucky, 
and  of  persons  and  firms  dealing  in  coal  at  Nashville,  Tenn. 
It  is  alleged  that  the  purposes,  objects,  and  agreement  of  the 
defendants  are  in  violation  of  an  act  of  congress  approved 
July  2, 1890,  entitled  ^^An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  and  the  peti- 
tion seeks  to  restrain  and  prevent  the  violations  of  the  act 
by  injunction  under  section  4  of  the  law.    The  fibrst  section 
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of  the  act  declares  that  ^eTery  contract  or  combination  in 
the  fonn  of  trust  or  otherwise,  or  con^irax^  in  restraint  of 
trade  or  comsutreb  amoaf^  the  several  states,  is  declared  ille- 
gaL"  The  seeond  aeetion  dedares  that  ^^  every  perscm  who 
shall  Hionopalise,  or  ocmibine  or  conspire  with  another  person 
or  persons  to  mcoK^lise,  any  part  of  the  trade  or  commerce 
among  tiM  several  stetes  *  *  *  diall  be  guilty  of  a  mis- 
doneanor."  A  vi(dation  of  the  first  section  is  a  misdemeanor 
also.  By  the  fourth  seetion  jurisdiction  is  conferred  upon 
the  eireuit  courts  of  Uie  United  States  to  prevent  and  restrain 
violations  of  the  act,  and  it  is  made  the  duty  of  di^iot  attor- 
neys in  their  respective  districts,  under  the  direction  of  the 
attorney  general  of  the  United  States,  to  institute  proceed- 
inigs  in  equity  to  prevent  and  restrain  such  violations.  The 
articles  of  i^greement  brtween  the  defendants  provide,  anumg 
other  tibings,  that  lite  objects  of  this  exchange  are,  ^'  To  do 
all  in  its  power  to  advaace  the  interests  of  the  coal  business 
at  Nashville,  to  treat  all  parties  to  this  agreement  in  a  fair 
and  e({uitable  manner,  and  to  establish  prices  on  coal  at  Nash- 
ville, T^iB.,  and  to  change*  same  from  time  to  time,  as  occa- 
sion may  require."  Prices  to  consumers  at  Nashville  are  to 
be  established  so  as  to  sell  coal  at  a  fair  and  reasonable  price, 
so  as  to  allow  all  parties  a  fair  profit  for  their  product. 
Every  person,  firm,  or  ccurporation  owning  or  operating  mines 
who  ship  coal  to  Nashville  shall  be  eligible  to  membership  in 
this  exchange,  and  all  coal  dealers  in  the  city  of  Nashville 
are  also  eligible  to  membership.  None  others  are  eligible. 
Any  member  of  the  exchange  who  may  withdraw  from  it, 
and  omtinue  in  the  coal  trade  in  NashviUe,  or  ship  any  coal 
to  Nashville,  shall  forfeit  and  relinquish  all  interest  of  any 
and  every  k^,  however  obtained  or  accrued.  The  exchange 
will  from  time  to  time  establish  prices  at  which  coal  shall  be 
sold  in  Nashville.  Coal  classed  as  No.  1  shall  be  valued  at 
the  mines  at  4|  cents  minimimi  price  for  bushel  of  80  pounds 
lump,  and  freight  being  4  cents,  the  dealer's  margin  to  be  4^^ 
cente,  making  the  price  of  lump  coal  18  cents  per  bushel; 
No.  2  to  be  valued  at  5  cents  at  the  mine;  No.  3  at  6  cents; 
and  when  the  above  prices  are  advanced  in  excess  of  the  ad- 
vance in  freights,  then  one-half  the  advance  shall  go  to  the 
mine  owners  and  one-half  to  the  dealers.    Every  member 
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found  guilty  of  selling  coal  at  a  less  price  than  the  price 
fixed  by  the  exchange,  either  directly  or  indirectly,  shall  be 
fined  2  cents  per  bushel  and  $10  for  the  first  offense,  and  4 
cents  per  bushel  and  $20  for  the  second  offense.  A  majority 
of  all  the  members  shall  constitute  a  quorum  for  the  transac- 
tion of  business.  Owners  or  operators  of  mines  [484]  shall 
not  sell  or  ship  coal  to  any  person,  firm,  or  corporation  in 
Nashville,  or  West  Nashville,  or  East  Nashville,  who  are  not 
members  of  the  exchange,  and  dealers  shall  not  buy  coal  from 
any  one  not  members  of  the  exchange.  All  coal  used  for  man- 
ufacturing and  steam-boat  purposes  shall  be  exempt  from 
prices  made  by  the  exchange  until  all  mines  tributary  to  this 
market  shall  become  members  of  the  exchange,  or  until  the 
exchange  can  control  prices  to  govern  coal  used  by  manufac- 
turers. No  coal  shall  be  sold  in  any  month  to  be  delivered 
in  any  following  month  except  at  prices  fixed  for  the  par- 
ticular month  in  which  coal  so  sold  is  to  be  delivered.  Fines 
and  penalties  are  declared,  so  as  to  enforce  tiie  stipulations 
embodied  in  the  constitution  and  by-laws  of  the  exchange. 

It  can  hardly  be  denied  that  such  provisions  as  these,  by  a 
body  of  persons  such  as  compose  this  exchange,  is  a  contract 
or  combination  in  restraint  of  trade  or  commerce,  or  an 
attempt  between  different  persons  to  monopolize  a  part  of  the 
trade  or  commerce,  between  parties  who  are  citizens  of  or 
reside  in  different  sttftes.  It  is  shown  that  several  mining 
companies  in  Kentucky  engaged  in  raising  coal,  and  most  of 
the  coal  dealers  of  Nashville,  Tenn.,  have  entered  into  the 
foregoing  mentioned  arrangement.  It  is  insisted  for  the  de- 
fendants that  the  subject  of  agreement  is  not  interstate  com- 
merce; that  the  obligation  as  to  the  mining  companies  ends 
at  the  mines.  The  price  is  fixed  and  paid  at  that  point,  and 
consequently  controversies  in  regard  to  the  contract  as  to 
them  belong  exclusively  to  the  courts  of  the  state  of  Ken- 
tucky; that,  so  far  as  the  dealers  are  concerned,  the  price  of 
the  coal  is  fixed  for  its  sale  at  Nashville,  and  after  it  becomes 
their  property  by  delivery  to  them,  and  therefore  the  courts 
of  Tennessee  have  the  jurisdiction  as  to  them.  Various 
authorities  are  cited,  and  the  debates  in  the  senate  of  the 
United  States  are  read,  to  sustain  this  view  of  the  case.    As 
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I  understand  the  contention  of  defendants'  counsel  it  is 
(hat  the  agreement  is  not  violatiye  of  the  terms  of  the  act  of 
July  2, 1890;  but,  if  it  is,  the  act  is  unconstitutional:  First. 
Because  the  constitution  confers  upon  the  courts  of  the  United 
States  in  such  a  case  jurisdiction  over  ^^  controversies  between 
citizens  of  different  states.''  That  the  fact  that  parties  to  a 
contract  are  citizens  of  different  states  does  not  confer  juris- 
diction. There  must  be  a  controversy  between  the  parties 
to  the  contract,  and  this  litigation  is  not  a  dispute  between 
the  contracting  parties,  but  between  tiie  government  and 
these  parties.  Second.  That  the  act  creates  and  defines  crim- 
inal offenses,  and  the  constitution  provides  that  the  ^^  trial  of 
all  crimes  except  in  cases  of  impeachment  shall  be  by  jury,'' 
and  that  section  4  of  the  act,  so  far  as  it  attempts  to  give 
circuit  courts  of  the  United  States  equitable  jurisdiction  over 
the  violations  of  the  act,  is  unconstitutional.  It  is  insisted 
the  proceeding  authorized  is,  in  substance,  an  information  in 
equity  charging  defendants  with  a  misdemeanor. 

I  ^all  not  enter  into  a  discussion  of  the  constitutionality 
of  the  law.  A  court,  especially  an  inferior  one,  should  hesi- 
tate long  and  consider  carefully  before  it  should  declare  an 
act  of  congress,  passed  after  deliberation  and  debate,  and 
approved  by  the  president,  unconstitutional  The  [485] 
reasons  for  such  a  decision  in  such  a  case  should  be  clear  and 
undeniable.  If  doubtful  or  questionable,  the  doubt  should  be 
reserved  in  favor  of  the  law.  The  arguments  against  the 
validity  of  the  act  have  been  urged  with  great  plausibility 
and  strength,  and  an  array  of  autiiorities  have  been  read  as 
sustaining  the  views  of  defendants'  counsel.  The  positions 
of  defendants'  counsel  have  been  met  with  equal  force  and 
ability  by  those  representing  the  government,  and  many 
authorities  have  been  referred  to  in  support  of  the  power  of 
congress  to  pass  the  law ;  and  without  nicely  adjusting  and 
weighing  the  opposing  views  of  counsel,  enough  appears  to 
prevent  me  from  declaring  the  act,  or  any  part  of  it,  as  out- 
side of  the  powers  granted  to  congress  by  the  constitution. 

The  remaining  question  is  whether  the  agreement  and  reg- 
ulations between  the  defendants  are  a  "  contract  or  combina- 
tion in  restraint  of  trade  or  commerce  between  states; "  are 
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they  evidence  of  a  onnbiBation  to  monopolize  ^  any  part  of 
the  trade  or  commerce ''  between  the  states  of  Tennessee  and 
Kentucky?  The  coal  mines  are  in  Kentucky,  and  the  coal 
is  to  be  mined  there  for  a  certain  price,  and  the  agreement 
contemplates  its  shipment  to  Nashville.  To  be  sure  it  is  not 
to  be  transported  thither  by  the  defendants  or  any  of  them, 
but  Uie  price  for  which  it  is  to  be  diipped  is  fixed  or  stated, 
and  becomes  a  part  of  the  price  for  which  the  coal  is  to  be 
sold  at  Nashville;  and  when  the  prices  fixed  ^  are  advanced 
in  excess  of  the  advance  in  freights,  the  one-half  of  the  ad- 
vance shall  go  to  the  mine  owners  and  one-half  to  the  deal- 
ers." In  making  the  agreement  the  transportation  of  the 
coal  from  Kentucky  to  Nashville  was  a  necessary  incid^it 
to  and  element  in  the  arrangement,  and  its  execution  would 
have  been  impossible  without  it  The  instrumentality  of 
transportation  did  not  bekmg  to  nor  was  it  controlled  by 
them,  but  it  was  used  by  them  and  paid  by  them  for  services 
rendered.  The  contract  provided  for  the  sale  of  coal  in 
Kentucky,  its  diipment  to  Nashville,  Tenn.,  to  dealers  there, 
for  its  retail  to  consumers.  It  was,  to  all  intents  and  pur- 
poses, a  traffic,  trade,  commerce  between  states.  Was  the 
purpose  of  the  exchange  to  monopolize  a  part  of  this  trade, 
or  to  combine  in  restraint  thereof?  The  exchange  does  not 
propose  to  be  governed  and  controlled  by  the  public  markets 
arising  from  competiti<xi  and  the  operations  of  the  laws  of 
supply  and  demand.  On  the  contrary,  it  announces  that  its 
purpose  is  '^  to  establish  jHrices  on  coal  at  Nashville,  Tenn., 
and  to  change  the  same  from  time  to  time  as  occasion  may 
require,"  and  in  carrying  out  this  object  it  asserts  that— 

''The  exchange  will  establish  prices  at  which  coal  shall  be  sold  in 
NashTllle,  subject,  however,  to  the  following  conditions  and  basis: 
Ck>al  classed  as  No.  1  to  be  valued  at  the  mines  at  4i  c^its  minimum 
price  per  bushel  of  80  pounds  for  lump,  and  freight  being  4  cents, 
the  dealer's  margin  to  be  4i  cents,  making  the  price  of  lump  ooal  13 
cents  per  bushel ;  No.  2  to  be  valued  at  5  cents  at  the  mines,  No.  8, 
6  cents;  and  when  the  above  prices  are  advanced  in  excess  of  the 
advance  in  freights,  then  one-half  of  the  advance  shall  go  to  the 
mine  owners  and  one-half  to  the  dealers.  Any  member  found  guilty 
of  selling  coal  at  a  less  price  than  the  price  fixed  by  the  exchange, 
etther  directly  or  indirectly,  shall  be  fined  2  cents  per  bushel  and  $10 
for  the  first  offense,  and  4  cents  a  bushel  and  $20  for  the  second 
offense." 
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[486]  These  provisions,  so  far  as  this  combination  could 
do  so,  fixed  the  lowest  price  of  coal  to  consumers  in  and 
near  Nashville  at  13  cents  per  bushel,  and  prevented  coal 
being  sold  there  at  a  cheaper  rate,  no  matter  how  much 
less  it  might  cost  in  an  open  and  unobstructed  market. 
Nor  is  that  all.  The  exchange  ordains  that  ^^  owners  or 
operators  of  mines  shall  not  sell  or  ship  coal  to  any  firm, 
person,  or  corporation  in  Nashville  or  West  Nashville  or  East 
Nashville  who  are  not  members  of  this  exchange,  and  deal- 
ers shall  not  buy  coal  from  any  one  who  is  not  a  member 
of  the  exchange."  The  coal  trade  is  confined,  so  far  as  the 
market  supply  is  concerned,  to  transactions  between  the 
miner  and  dealer,  the  prices  are  fixed  by  them,  and  the 
miner  and  dealer  only  are  eligible  to  membership.  The 
miners  of  the  concern  cannot  sell  to  any  dealer  in  or  near 
Nashville  who  is  not  a  party  to  the  agreement,  nor  can 
such  dealer  purchase  coal  of  any  miner  anywhere  who  is 
not  a  member  of  the  body.  The  operations  of  both  are 
confined  within  the  membership.  So  far  as  Nashville  is 
concerned,  they  cannot  go  to  cheaper  or  more  favorable 
markets,  or  deal  with,  those  who  would  give  more  favor- 
able terms.  The  restraint  is  positive  and  undeniable. 
Moreover,  in  the  first  section  of  the  by-laws  of  the  exchange 
it  is  assorted  that  ^^all  coal  used  for  manufacturing  and 
steam-boat  purposes  shall  be  exempt  from  prices  made  by 
this  exchange  until  all  mines  tributary  to  this  market  shall 
become  members  of  the  exchange,  or  until  the  exchange 
can  control  prices  to  govern  coal  used  by  manufacturers." 
This  clearly  indicates  the  purpose  of  the  association  to 
be  to  control  the  price  of  coal  in  the  Nashville  market 
used  in  manufacturing  and  in  steam-boats  whenever  it 
could;  that  the  mines  of  coal  tributary  to  Nashville  were 
all  expected  to  become  members  of  the  exchange,  where- 
upon the  prices  of  coal  could  be  fixed  absolutely,  and  the 
necessary  inference  from  this  declaration  and  the  entire 
organic  structure  of  the  body  is  that  it  felt  strong  enough 
already  to  regulate  and  establish  the  prices  of  domestic 
coal  in  that  market,  to  a  large  extent,  at  least,  and  that 

10870^—8.  Doc.  Ill,  62-1,  vol  1 2 


Digitized  by 


Google 


16  46  FEDERAL  REPORTER,   436. 

Opinion  of  the  Court 

this  exchange  might  now  monopolize  the  business  of  deal- 
ing in  domestic  coal  in  the  Nashville  market,  and  in  the 
future  monopolize  by  and  confine  to  its  membership  the 
entire  trade  in  coal  at  that  point.  It  seems  to  me  that 
the  purposes  and  intentions  of  the  association  could  hardly 
have  been  more  successfully  framed  to  fall  within  the  pro- 
visions of  Uie  act  of  July  2,  1890,  had  the  object  been 
to  organize  a  combination,  the  business  of  which  should 
subject  it  to  the  penalties  of  that  statute,  and  that  there 
is  no  need  of  authorities  to  sustain  such  view  of  the  case. 
Regarding  the  act  as  constitutional,  I  see  no  way  for  the 
defendants  to  escape  its  condemnation. 

Proof  has  been  taken,  on  one  hand,  to  establish  that  the 
people  of  Nashville  have  been  and  are  being  injured  by 
the  high  prices  which  have  been  and  are  being  paid  for 
coal,  and  the  extent  of  the  injury.  On  the  other  hand, 
defendants  have  introduced  proof  to  show  that  the  higher 
freight  rates  to  Nashville,  and  the  want  of  facilities  for 
transportation  by  railroad  and  water,  are  the  causes  for  the 
higher  prices  of  coal  at  Nashville  than  at  Louisville  or 
Memphis,  but  it  is  needless  to  enter  upon  this  branch  of 
dispute.  "The  attempt  to  monopolize  or  combine"  is  de- 
[487]  nounced  by  the  second  section  of  the  act,  and  the 
first  section  declares  that  "  every  contract  or  combination 
*  *  *  in  restraint  of  trade  or  commerce  among  the  sev- 
eral states  ♦  ♦  ♦  is  hereby  declared  illegal."  The  at- 
tempt— the  contract  to  do  the  thing  prohibited — is  enough 
to  incur  Uie  penalties  of  this  law. 

I  conclude  that  the  defendants,  by  the  organization  of 
the  Nashville  Coal  Exchange,  and  their  operations  under 
it,  have  been,  and  at  the  time  of  filing  the  petition  in  this 
cause  were,  guilty  of  a  violation  of  sections  1  and  2  of  the 
act  of  July  2,  1890,  and  should  be  enjoined  from  further 
violations  of  the  law,  as  provided  by  the  fourth  section 
thereof. 

The  petition  will  be  dismissed  as  to  such  of  the  defendants 
as  are  not,  or  were  not,  members  of  the  exchange  at  the  time 
of  the  filing  of  the  petition. 
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BjllabUB. 

[888]    CLAKKE  v.  CENTRAL  RAILROAD  &  BANK- 
ING CO.  OF  GEORGIA  ET  AL. 

CENTRAL  TRUST  CO.  OF  NEW  YORK  v.  COMER 

ETAL. 

(Circuit  Ck>iirt,  &  D.  Georgia,  B.  D.    May  14,  1892.) 
[60  Fed.,  838.] 

Railway  Companiss — Illbgal  Ck>N80LiDATioiv&— Tbansfeb  of  Stock— 
Right  to  Vote. — ^The  Ga.  CJo.  of  North  Carolina  acquired  by  puV- 
cbase  a  majority  of  tlie  stock  of  tlie  Cent  R.  Co.  of  Georgia,  whicli 
it  afterwards  deposited  with  the  Cent  Trust  Co.  of  New  Yoric,  and 
Ihially  transferred  to  the  Terminal  Co.,  a  system  composed  of  sev- 
eral competitive  lines  of  railroad.  This  company  created  a  directory 
of  the  Cent  R.  Co.  to  suit  its  purposes,  which  directory  leased  the 
C«it  R.  R.  to  the  R.  &  D.  R.  Co.,  a  competing  line.  The  lease  was 
enjoined  as  contrary  to  Const  Ga.  1877,  art  4,  §  2,  par.  4,  pro- 
hibiting the  merger  of  competing  corporations.  The  injunction  or> 
der  directed  the  election  of  a  new  board  of  directors  for  the  Cent. 
R.  Co.,  and  provided  tliat  the  stock  of  the  company  controlled  by  the 
Terminal  Co.  should  not  be  voted  in  such  election  unless  transferred 
in  good  faith.  The  stock  in  question  consisted  of  42,000  shares, 
40,000  of  which  were  those  deposited  by  the  Ga.  Co.  with  the 
C.  Trust  Co.  and  transferred  to  the  Terminal  Co.,  and  the  remain- 
der, 2,200  shares,  acquired  by  the  Terminal  Co.  from  other  sources. 
The  Terminal  Co.  and  the  Ga.  Co.  filed  a  paper  relinquishing  to  the 
Cent  Trust  Co.  any  right  they  might  have  to  vote  such  stock. 
Heldf  no  interest  in  the  stock  appearing  in  the  Cent  Trust  Co., 
otlier  tlian  that  of  a  mere  stakeholder,  that  the  relinquishment  in 
question  did  not  entitle  It  to  vote.o 

Samb — iHCAPAcrTATmo  Trust. — The  Cent  Trust  Co.  was  also  Inca- 
pacitated to  vote  such  stock  by  the  fact  that  It  was  trustee  for  a 
large  annnuit  of  indebtedness  of  the  Cent  R.  Co.,  and,  besides,  its 
ctiarter  apparently  gives  no  such  power. 

Same. — The  Cent  Trust  Co.  was  unfit  to  be  intrusted  with  the  voting 
power  in  question  because  of  the  fact  that  its  president  a  financial 
expert  was  engaged  in  an  attempt  to  bring  about  a  merger  of  the 
Cent  R.  Co.  with  competing  lines  of  railroad  in  the  state  of  Georgia 
and  plaot  them  under  the  sole  control  of  the  Terminal  Co.,  con- 
trary to  the  constitntion  of  the  state. 

Same— CoMmr  between  the  States. — Comity  between  the  states  will 
not  authorise  a  foreign  railroad  corporation  to  exercise  powers 
within  the  state  which  a  domestic  corporation  would  not  be  per- 
mitted to  exercise  under  the  constitution  and  policy  of  the  state. 

•  Syllabm  copyrighted,  1802,  by  West  Publishing  Co. 
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Same— CoMPETUvo  Ck>BPOBATioN8 — ^AoQXTisinoif  OF  Stock.— The  fact 
ttiat  the  charter  of  the  Gent  R.  Ck>.,  granted  before  the  adoption  of 
the  constitation  of  1877,  permitted  municipal  corporations  to  pur- 
chase its  stock,  would  not  authorize  a  competing  corporation  to  ac- 
quire such  stock  after  the  adoption  of  the  constitution. 

Same — Disquauftino  Inteeests. — ^The  fact  that  the  Terminal  Oa  has 
no  appreciable  Interest  In  the  stock  of  the  Gent  R.  Go.,  because  of  a 
mortgage  on  the  railroad  executed  by  the  Terminal  Go.,  does  not 
remove  the  objection  to  its  voting  in  person  or  by  representative  Id 
the  election  of  the  directors  of  that  railroad  company,  In  view  o1 
.the  fact  that  it  has  large  pecuniary  interests  in  two  directly  com- 
peting lines  of  railroad. 

[Same — ^Anti-Trust  Law. — ^Transactions  of  this  character  are  within 
the  spirit  if  not  within  the  letter,  of  the  "Sherman  Anti-Trust 
Law."    Act  of  July  2,  1890  (26  Stat  209).    See  page  2a] 

In  Equity.  Bill  by  Rowena  M.  Clarke  against  the  Central 
Railroad  &  Banking  Company  of  Georgia  and  others,  and 
bill  by  the  Central  Trust  Company  of  New  York  against 
H.  M.  Comer,  receiver,  and  others.  Motion  by  the  Central 
Trust  Company  to  modify  an  interlocutory  decree.  Motion 
denied. 

Butler^  SUttman  cfe  Hubbard  and  H.  B.  Tompkins^  for  the 
motion. 

Lawton  db  Cunningham^  Denmark^  Adams  <&  Adams,  Dan- 
iel W.  Rountree,  Marion  Erwin,  and  A.  O.  Bacon,  opposed. 

Sfeer,  District  Judge. 

It  is  essential  to  a  clear  understanding  of  the  questions 

involved  in  this  motion  that  a  brief  statement  be  made  of  the 

[339]   proceedings  heretofore  had  in  the  equity  cause  in 

which  the  motion  is  presented.    It  is  also  essential  to  direct 

attention  in  the  outset  to  paragraph  4  of  section  2,  art.  4,  of 

the  constitution  of  the  state  of  Georgia.    This  clause  of  the 

constitution  is  as  follows: 

*^The  general  assembly  of  this  state  shall  have  no  power  to  au- 
thorize any  corporation  to  buy  shares  or  stock  in  any  other  corporation 
in  this  state  or  elsewhere,  or  to  make  any  contract  or  agreement  what- 
ever with  any  such  corporation,  which  may  have  the  effect  or  be  In- 
tended to  have  the  effect  to  defeat  or  lessen  competition  In  their  re- 
i^pective  businesses  or  to  encourage  monopoly ;  and  all  such  contracts 
and  agreements  shall  be  illegal  and  void." 

The  constitution  in  which  this  dause  is  found  was  adopted 
in  the  year  1877.    It  was  evident  at  that  time,  and  has  be- 
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come  more  plainly  evident  since  then,  that  it  was  indispens- 
able, by  comprehensive  and  imperative  enactments  of  funda- 
mental law,  to  arrest  the  tendencies  of  corporate  bodies 
towards  abnormal  and  destructive  aggregations  of  power; 
tendencies  which  could  not  have  been  forseen,  and  which 
therefore  had  not  been  restricted  and  limited  by  the  legis- 
lation of  the  past;  tendencies  which  endanger  tiie  salutary 
purposes  for  which  such  corporations  were  created  by  the 
state,  and  which  threaten  to  inflict  upon  vast  multitudes  of 
the  people  the  most  destructive  injustice  and  injury, — ^injus- 
tice and  injury  against  which  it  is  obviously  the  duty  of  the 
government  to  afford  them  protection.  It  would  be  perhaps 
(liflicult  to  express  in  such  narrow  compass  a  restriction  of 
corporate  power  more  conclusive  in  its  inhibitory  effect,  or 
more  difficult  to  evade  by  those  who  for  any  motive  would  seek 
to  avoid  its  legal  force.  Langdon  v.  Branch'^  31  Fed.  Rep. 
449 ;  Hamilton  v.  Railroad  Oo.^  49  Fed.  Rep.  412.  The  orig- 
inal bill  and  interventions  filed  in  this  cause  seek  to  apply 
to  the  facts  of  the  case  the  legal  effect  of  this  constitutional 
provision  ahd,  further,  to  invoke  the  doctrine  following,  an- 
nounced with  great  force  and  clearness  by  Mr.  Justice  Ghat 
in  the  supreme  court  of  the  United  States  in  the  case  of 
Central  Transp.  Co.  v.  Pvllman*8  Palace  Car  Co.j  139  U.  S. 
46,  11  Sup.  Ct.  Rep.  489: 

"A  contract  of  a  corporation  which  Is  ultra  viren  In  the  proper 
sense,  that  is  to  say,  outside  of  the  object  of  its  creation  as  defined 
in  the  law  of  its  organization,  and  therefore  beyond  the  powers  con- 
ferred upon  it  by  the  legislature,  is  not  voidable  only,  but  wholly  void 
and  of  no  legal  effect  The  objection  to  the  contract  is  not  merely 
that  the  corporation  ought  not  to  have  made  it;  but  that  it  could  not 
malte  it** 

Further : 

"That  the  lease  by  one  corporation  of  Its  property  and  franchises 
to  another  corporation  is  unlawful  and  void,  because  beyond  the 
corporate  powers  of  the  lessor,  and  inrolying  an  abandonment  of  its 
duty  to  the  public." 

It  appears  from  the  record  before  the  court  that  on  or  be- 
fore the  30th  day  of  May,  1887,  certain  persons  formed  a  de- 
sign to  obtain  control  of  a  majority  of  the  capital  stock  of  the 
Central  Railroad  &  Banking  Company  of  Georgia.  While 
this  company  has  assets  amounting  to  many  millions  of  dol- 
lars, its  capital  stock  is  only  $7,500,000.    For  the  purpose  of 
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retaining  an  exemption  from  state  taxation  granted  by  the 
original  charter  the  capitalization  of  the  stock  had  been  pre- 
served at  that  com-  [340]  paratively  low  figure.  From  this 
fact  it  became  relatively  an  easy  matter  to  obtain  a  majority 
of  the  stock  bearing  the  voting  franchise.  To  accomplish 
this  purpose,  D.  Schenke,  Samuel  H.  Wiley,  and  Thomas  B. 
Keogh  organized,  or  attempted  to  organize,  at  Hight  Point, 
in  North  Carolina,  a  corporation  bearing  the  significant  name 
of  "  The  Greorgia  Company."  The  charter  was  granted  by 
the  clerk  of  the  superior  court  of  Guilford  county,  and  the 
business  of  the  company  was,  as  therein  stated,  "to  pur- 
chase, acquire,  and  to  hold,  or  guaranty,  to  indorse  the  bonds 
or  stocks  of  any  railroad  company  in  this  or  any  adjoining 
state;  to  lease  any  railroad  in  this  or  any  adjoining  state; 
to  engage  in  the  business  of  transportation,  and  to  operate 
railroads  in  this  and  adjoining  states;  to  aid  any  railroad 
company  in  this  or  any  adjoining  state; '  except  building  any 
railroad,'  which  is  forbidden  in  said  statute."  The  charter 
does  not  appear  to  have  any  validity.  See  St  N.  C.  Acts 
1885,  p.  70.  This  appears  to  be  both  a  banking  and  railroad 
corporation,  and  such  corporations  can  be  created  by  the 
legislature  only. 

It  appears,  however,  that  the  persons  mentioned  in  the  orig- 
inal bill,  who  had  bought  about  40,000  shares  of  the  stock 
of  the  Central  Railroad  &  Banking  Company  of  Georgia, 
turned  over  their  entire  holding  to  said  Georgia  Company; 
and  it  was  further  stipulated  and  agreed  that  this  stock 
should  be  held  in  a  block,  with  the  view  to  permanently  con- 
trol the  management  of  the  Central  Railroad  and  its  prop- 
erties. Thereafter  it  appears  that  the  Greorgia  Company 
deposited  with  the  Central  Trust  Company  of  New  York 
its  entire  holding  of  this  stock,  and  had  issued  thereon  and 
sold  to  the  public  four  millions  of  the  bonds  of  said  Georgia 
Company.  In  the  mean  time,  by  virtue  of  its  majority  con- 
trol, it  had  taken  charge,  through  a  president  and  board  of 
directors  elected  in  the  main  by  this  block  of  stock,  of  the 
Central  Railroad  &  Banking  Company  of  Georgia.  There- 
after the  Georgia  Company  transferred  all  its  capital  stock 
to  the  Richmond  &  West  Point  Terminal  Railway  &  Ware- 
house Company.    This  latter  company  thus  came  into  control 
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of  the  Central  Eailroad  &  Banking  Company.  It  also  had 
control  of  the  Kichmcmd  &  Danville  Railroad  Company,  and 
of  the  East  Tennessee,  Virginia  &  Georgia  Railway  Company, 
both  of  which  are  directly  competitive  lines  of  the  Central 
Railroad  &  Banking  Company.  The  Terminal  Company 
(as  we  shall  call  it  for  the  sake  of  brevity)  now  put  out, 
through  the  Central  Trust  Company  of  New  York,  a  large 
issue  of  its  bonds,  secured  by  a  mortgage  deposited  with  the 
Central  Trust  Company,  on  its  stock  holdings,  in  all  the 
properties  undw  its  control. 

With  reference  to  the  40,000  shares  of  stock  of  the  Central 
Railroad  deposited  with  it  as  collateral  to  secure  the  bonds  of 
the  Greorgia  Company,  it  was  stipulated  in  the  mortgage  that 
whenever  the  Terminal  Company  presented  a  bond  of  the 
(jeorgia  Company  the  Central  Trust  Company  should  issue 
in  lieu  thereof  a  bond  of  the  Terminal  Company.  Two  mil- 
lions of  the  bonds  of  the  Terminal  Company  were  left  on  de- 
posit with  the  Central  Trust  Company,  with  the  avowed  pur- 
pose of  procuring  by  the  use  of  said  bonds  the  32,000  shares 
of  stock  of  the  Central  Railroad,  which  had  not  yet  been  se- 
cured by  the  Terminal  Company  or  the  pro-  [341]  moters 
of  the  scheme  to  possess  and  control  the  Central  Railroad 
&  Banking  Company  of  Georgia.  The  Central  Trust  Com- 
pany tiius  became  the  trustee  for  this  mortgage,  a  salient 
feature  of  which  was  the  design  to  compass  the  absolute  and 
undivided  ownership  of  the  Central  Railroad  by  a  company 
controlling  rival  lines,  largely  by  means  of  the  use  which 
had  been  made  of  a  majority  of  its  stock  held  in  a  block  by 
this  contract  or  voting  trust,  apparently  a  corporate  purpose 
to  obtain  $8,200,000  in  stock  of  a  company  it  controlled  for 
$2,000,000.  The  Terminal  Company  had  obtained  elsewhere 
2,200  shares  of  stock,  which  it  likewise  deposited  with  the 
Central  Trust  Company;  and  with  regard  to  all  of  this  stock, 
thus  deposited,  it  was  stipulated  by  the  promoters  of  the 
scheme  that  its  voting  power  should  be  retained  by  the 
Greorgia  Company,  and  afterwards,  when  the  Terminal  Com- 
pany absorbed  that,  by  the  latter.  By  means  of  this  voting 
power  the  Terminal  Company  was  now  the  master  of  the 
destinies  of  the  Central  Railroad,  and  its  president  and  board 
of  directors  had  become  a  directory  which  was  in  the  control 
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of  the  Terminal  Ck>mpany,  and,  if  need  be,  removable  by  it. 
In  pul^uance  of  the  scheme,  this  directory  on  the  1st  day 
of  July,  1891,  leased  for  99  years  the  Central  Railroad  & 
Banking  Company  of  Greorgia,  and  all  of  its  property,  nom- 
inally to  the  Greorgia  Pacific  Eailroad  Company,  but  really 
to  the  Richmond  &  Danville  Company,  both  of  which  were 
under  the  control  of  the  Terminal  Ck>mpany,  which  now 
directed  the  operation  of  all  the  Central  properties,  with  the 
most  disastrous  results  to  the  immense  and  vital  system  of 
which  it  had  thus  become  possessed.  This  lease  and  the 
proceedings  of  those  in  charge  of  the  control  of  the  Central 
Railroad  &  Banking  Company  are  attacked  by  the  original 
bUl.  A  temporary  receiver  was  appointed.  While  this  offi- 
cer was  proceeding  to  take  possession  of  the  assets  of  the 
Central  Railroad  &  Banking  Company  the  Greorgia  Pacific 
and  Richmond  &  Danville  Companies  threw  up  the  lease, 
and  formally  abandoned  the  possession  of  all  the  properties. 
At  the  hearing  of  the  rule  to  show  cause  why  the  injunction 
prayed  for  should  not  be  granted,  and  the  receiver  appointed, 
after  an  investigation  lasting  through  several  days,  the 
court  (Judges  Pardee  and  Speer  presiding)  granted  an  in- 
terlocutory order  appointing  receivers  to  take  charge  of  the 
properties  and  assets  of  the  Central  Railroad  &  Bankhig 
Company,  and  all  subsidiary  railroads  and  steamship  com- 
panies. The  order  directed  an  election  for  a  board  of  direct- 
ors to  be  held  on  the  ICth  day  of  May,  1892,  and  it  enjoined 
the  Central  Railroad  &  Banking  Company  from  recnving 
the  vote  of  the  42,200  shares  of  stock  controlled  by  the  Ter- 
minal Company,  and  held  by  the  Central  Trust  Coiupany 
of  New  York.  It  provided,  however,  that,  in  case  there 
should  be  a  transfer  of  that  stock  in  good  faith,  it  might  be 
voted,  provided  that  the  court  approved  the  genuinenes.s  and 
legality  of  the  transfer. 

The  proceeding  now  before  the  court  is  brought  to  have 
that  order  modified,  so  that  the  stock  may  be  voted  by  the 
Central  Trust  Company  and  counted  in  the  election  on  Mon- 
day next.  The  motion  involves  the  control  of  the  Central 
Railroad  &  Banking  Company  of  Georgia,  and  the  many  mil- 
lions of  property  which  constitute  its  assets.  The  Central 
Trust  [342]  Company  is  a  party  defendant  to  the  original 
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bill,  and,  in  the  opinion  of  the  court,  might  well  be  Jield  to  be 
bound  by  the  former  adjudication.  Its  counsel  were  present 
at  the  hearing.  The  cause  had  been  continued  in  part  upon 
the  application  of  its  counsel ;  they  stating  that  they  desired 
to  be  heard.  It  being  insisted,  however,  that  the  situation  of 
this  stock  has  been  changed  since  that  judgment  was  ren- 
dered, the  court  has  heard  its  application.  There  are  now 
presented  on  the  part  of  the  Central  Trust  Company  two 
written  representations,  one  signed  by  the  Georgia  Company, 
by  T.  W.  Scarborough,  president,  and  the  other  by  the  Rich- 
mond &  West  Point  Terminal  Railway  &  Warehouse  Com- 
pany, by  John  A.  Rutherford,  second  vice  president.  The 
representations  both  recite  the  fact  of  the  deposit  of  the 
40,000  shares  of  Central  Railroad  stock  with  the  Central 
Trust  Company  for  the  purpose  of  securing  the  bonds  above 
mentioned,  and  they  both  contain  this  further  statement : 

"  It  may  be  claimed  tbat  the  adjudication  by  your  honorable  court 
bears  the  construction  that  this  company  stiall  not  exercise  the  right 
to  vote  upon  the  said  stoclv  reserved  by  the  said  deed  of  trust,  and  in 
view  of  such  decision  this  company  yields,  transfers,  and  surrenders 
any  right  which  it  possesses  or  possessed  to  vote  upon  the  said  stock,  or 
any  part  thereof*  at  the  election  of  tlie  shareholders  of  the  Central 
Railroad  &  Banking  Company  of  Georgia  to  be  held  May  16,  1892,  or 
at  any  adjournment  thereof,  in  favor  of  tlie  said  Central  Trust  Com- 
pany, representative  of  the  said  bondholders,  the  legal  tmd  equitable 
owners  of  the  said  40,000  shares  of  stock.  In  making  this  surrender 
of  any  right  to  vote  upon  the  said  stock,  the  (Georgia  Company  repre- 
sents to  the  court  that  it  has  not  entered  into  any  arrangement,  bar- 
gain, or  understanding  of  any  kind  or  nature  whatsoever  with  the 
said  Central  Trust  Company  in  respect  to  the  exercise  of  the  voting 
power  upon  the  said  stock  by  that  company,  and  that  it  will  not  make 
or  endeavor  to  make  any  such  bargain,  contract,  or  arrangement,  and 
tbat  the  said  Central  Trust  Company  shall  be  entirely  free,  independ- 
ent, and  untrammeled,  so  far  as  the  said  Georgia  Company  is  con- 
cerned, from  any  direction,  interference,  or  control  in  the  exercise  by 
it  of  such  voting  power." 

The  representation  of  the  Terminal  Company  purports 
only  to  surrender  the  voting  right  in  2,200  shares  of  stock. 
Both  representations  restrict  the  transfer  of  the  voting  right 
reserved  by  the  Terminal  Company  to  the  election  to  be  held 
on  May  16, 1892,  or  at  any  adjournment  thereof.  It  is  diffi- 
cult to  perceive  how  this  instrument  differs  in  any  matter  of 
substance  from  an  ordinary  proxy.  The  transfer  of  the 
Georgia  Company  of  its  right  to  vote  the  stock  is  not  consid- 
ered by  the  court  as  material,  for  that  company  has  really 
no  control  over  the  stock  to  which  a  court  of  equity  will  pay 
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any  attention.  The  Georgia  Company  has  been  wholly  ab- 
sorbed by  the  Terminal  Company,  but  the  Terminal  Com- 
pany omits  to  make  any  transfer  of  the  right  to  vote  the 
40,000  shares  of  stock  in  question,  and  limits  its  representa- 
tion to  the  court  to  2,200  shares,  which  it  has  presumably 
acquired  from  sources  other  than  the  Georgia  Company.  It 
follows,  therefore,  that  as  to  40,000  shares  of  this  stock  the 
condition  is  precisely  the  same  as  when  the  court  enjoined 
the  Central  Railroad  from  receiving  or  counting  the  votes 
thereof,  for  the  reason  that  it  had  been  purchased  and  held 
in  violation  of  the  laws  and  constitution  of  Georgia.  But,  as 
we  have  seen,  the  transfer  of  [343]  the  Terminal  Company 
relating  to  2,200  shares  is  nothing  more  than  a  proxy ;  and, 
the  Terminal  Company  being  enjoined  from  voting  the  stock 
directly,  it  cannot  be  permitted  to  vote  it  by  proxy,  unless, 
indeed,  it  is  thought  proper  to  set  aside  the  former  judgment 
of  the  court  in  this  respect.  There  appears  to  be  no  consider- 
ation whatever  for  this  transfer.  The  Central  Trust  Com- 
pany of  New  York  holds  this  stock  merely  as  a  naked  trustee 
to  secure  certain  bonds  for  which  it  was  pledged  as  collateral 
security.  Now,  when  those  bonds  were  issued  the  stock  thas 
pledged  had  attached  to  it  no  voting  power,  of  which  either 
the  Trust  Company  or  the  bondholders  had  the  right  to  avail 
themselves.  Its  voting  power,  therefore,  was  no  part  of  their 
security.  This  transfer,  even  if  it  were  efficacious  to  convey 
the  voting  franchise  of  all  the  stock,  would  be  merely  an  at- 
tempt to  ingraft  upon  the  trust  a  new  feature,  which  the  ben- 
eficiaries of  the  trust  did  not  seek,  or  expect,  at  the  time  of  its 
creation.  The  voting  of  the  stock  was  enjoined  because  it 
was  deemed  by  the  court  that  it  would  bring  about  a  public 
wrong,  the  gravity  of  which  cannot  well  be  foretold.  It  was 
further  deemed  to  threaten  the  continuance  and  perhaps  the 
aggravation  of  the  illegal  and  injurious  results  it  had  already 
accomplished.  If  the  Central  Trust  Company  was  wholly 
relieved  of  any  entanglement,  with  the  perplexed  and  chaotic 
condition,  which  the  voting  power  of  this  block  of  stock,  and 
the  illegal,  reckless,  and  destructive  management,  its  exer- 
cise, has  entailed  upon  these  properties,  the  court  would  even 
then  hesitate  long  before  it  would  avoid  the  injunction,  which 
was  the  outcome  of  the  most  anxious  consideration  by  the 
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kuned  drciiit  judge,  and  by  the  distriet  judge,  merely  be- 
cause the  Terminal  Company,  enjoined  from  voting  itself, 
had  gratuitously  conveyed  to  the  Trust  Company  the  power 
which  the  latter  apparently  had  not  desired,  and  which  was 
in  no  sense  a  part  of  the  contract  with  its  bondholders.  But 
the  Central  Trust  Company  is  not,  in  our  opinion,  in  any 
view,  a  proper  party  to  vote  this  stock.  It  has  no  interest  of 
its  own  in  the  stock.  It  is  simply  a  stakeholder.  There  are 
many  situations  in  which  stock  may  be  so  placed  that  it 
beccmies  inequitable  or  illegal  for  it  to  be  voted.  The  law 
places  the  voting  power  of  pledged  stock  in  the  pledgor  or 
mortgagor,  even  where  there  is  no  express  stipulation  to 
that  effect  Schofield  v.  Bankj  2  Cranch,  C.  C.  115 ;  Vowelf 
V.  Tkompeofij  3  Cranch,  C.  C.  428.  And  where  the  pledgor 
or  mortgagor  is  disqualified  to  vote  the  stock  the  disqualifi- 
cation extends  as  well  to  the  pledgee  or  trustee.  Ew  parte 
Holmes,  5  Cow.  426;  1  Woods,  Ky.  Law,  §  61,  p.  149,  and 
cases  cited.  See,  also.  Bank  v.  Sibley,  71  Oa.  726;  Burgess 
V.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  Rep.  10.  It  may  well 
be  doubted  if  the  charter  of  the  Central  Trust  Company 
affords  any  authority  for  the  exercise  of  such  a  power.  It  is 
what  its  name  imports,  a  trust  company,  and,  as  was  well 
said  in  the  argument  of  one  of  the  counsel,  if  the  Central 
Trust  Company  "springs  from  the  passive  position  of  a 
naked  trustee  into  the  active  operation  of  a  great  railroad 
system,"  the  court  must  be  clearly  satisfied  of  its  authority 
by  law  to  do  so.  If  it  may  do  this,  it  has  within  its  gift 
the  appointment  of  every  officer  of  this  vast  railroad  system, 
from  president  to  flag-  [344]  man;  and  all  the  vast  and  most 
important  powers  of  the  railroad,  powers  in  which  the  people 
of  states  distant  from  the  office  of  the  Central  Trust  Com- 
pany are  profoundly  concerned,  are  likewise  within  its  con- 
trol. It  is  moreover  the  trustee,  as  we  are  informed  by  its 
counsel  and  as  it  appears  from  the  evidence,  for  twenty-six 
millions  of  the  indebtedness  of  this  road.  It  is,  then,  the 
agent  for  its  creditors.  Can  it  also  be  th^  agent  for  the 
debtor?  If  so,  it  is  easily  possible  that  when  the  agent  of  the 
creditor  perceives  a  debt  to  be  due  the  agent  for  the  debtor 
may  make  default,  and  thus  the  entire  property  be  brought 
to  the  block.  In  stating  this  possibility,  no  reflection  is  in- 
tended on  this  great  financial  institution,  but  the  law  will  not 
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permit  conflicting  trusts  or  conflicting  interests  to  be  reposed 
in  one  trustee. 

Besides,  it  appears  from  the  evidence  that  the  accredited 
president  of  the  Central  Trust  Company  is  and  has  been  con- 
cerned as  the  financial  expert  seeking  to  bring  about  a  con- 
solidation and  reorganization  of  all  the  railroads  which  are 
or  have  been  under  the  control  of  the  Terminal  Company. 
These  roads  operate  the  competing  lines  in  the  state  of 
Georgia,  and  in  the  statement  of  March  1,  1892,  addressed 
by  Mr.  Frederick  P.  Olcott,  president  of  the  Central  Trust 
Company,  to  the  holders  of  securities  of  the  Terminal  Com- 
pany, this  appears: 

'*  In  view  of  the  pending  litigation  affecting  the  Central  Railroad  & 
Banking  Ck>mpan7  of  Georgia,  and  questions  which  are  before  the 
courts  undetermined  respecting  Its  existing  lease,  and  considering  the 
legal  difficulties  attending  a  consolidation  embracing  that  company, 
the  committee  has  found  it  advisable  to  make  no  provision  for  the 
present  for  taking  up  the  outstanding  stocks  or  securities  of  the  Cen- 
tral Railroad  &  Banking  Company  of  Georgia,  but  the  interest  of  the 
Richmond  Terminal  Company  in  these  stocks  and  securities  will  vest 
in  a  new  corporation,  and  form  a  part  of  the  security  on  a  new  first 
mortgage  bond." 

The  East  Tennessee,  Virginia  &  Georgia  securities  will 
be  covered  by  the  same  mortgage,  and  the  two  roads  will 
be  under  the  same  control.  Can  it  be  denied  that  this 
avowed  purpose  would  have  the  effect,  or  be  intended  to  have 
the  effect,  to  defeat  or  lessen  competition,  and  to  encourage 
monopoly?  And  yet  with  the  voting  power  of  this  stock 
in  its  control  the  Trust  Company  can  accomplish  this  result 
Not  only  is  this  true,  but  if  it  be  competent  for  the  Central 
Trust  Company  to  operate  one  railroad  system  of  which  it 
holds  securities,  if  a  few  words  from  the  mortgagor,  trans- 
ferring the  voting  power  of  stocks  pledged  with  it,  can 
give  it  control,  what  it  may  do  with  one  road  it  may  do  with 
another.  If  it  may  vote  the  stock  of  the  Central,  it  may  vote 
the  stock  of  the  East  Tennessee,  Virginia  &  (Jeorgia,  the 
Louisville  &  Nashville,  and  all  the  others,  and  thus  the 
railroads  of  an  entire  section  may  be  the  playthings  of  the 
officers  of  this  corporation.  Surely  this  may  tend  to  defeat 
or  lessen  competition  and  to  encourage  monopoly.  But 
whatever  may  be  the  powers  of  the  Central  Trust  Company 
elsewhere,  it  certainly  cannot  exercise  such  powers  as  we 
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have  described  within  the  state  of  Georgia.  A  corporation 
of  this  state  could  not  do  so.  Comity  between  the  states 
authorizes  a  corporation  to  exercise  its  charter  powers 
witliin  another  state,  bat  it  does  not  permit  the  exercise  of 
a  pa^er  where  the  policy  of  [845]  that  state,  distinctly 
murked  by  legislative  enactments  or  constitutional  provi- 
sion, forbids  it.  Rvnyan  v.  Coster^  14  Pet.  122;  McDanogh 
V.  Murdocky  15  How.  867;  Marshall  v.  Railroad  Oo.^  16 
How.  814. 

It  is  said,  however,  that,  by  the  charter  of  the  Central  Rail- 
road &  Banking  Company,  other  corporations  may  own 
stock  in  that  company.  It  is  quite  evident  that  the  language 
upon  which  counsel  for  the  movant  rely  relates  to  corpora- 
tions of  the  classes  mentioned  in  the  charter.  The  cities  of 
Macon  and  Savannah  are  mentioned,  and  other  corporations 
are  authorized.  Under  a  familiar  rule  of  construction,  this 
would  seem  to  mean  other  municipal  corporations.  Be  this 
as  it  may,  if  any  other  corporation  had  not  purchased  the 
stock  before  the  constitution  of  1877,  such  other  corporations 
cannot  since  then  buy  it,  or  hold  it  on  any  contract  or  agree- 
ment whatever  which  might  have  the  effect,  or  be  intended 
to  have  the  effect,  to  defeat  or  lessen  competition  or  to  en- 
courage monopoly.  This  would  be  especially  true  of  a  non- 
resident corporation,  which,  when  it  enters  tJie  state,  does  so 
with  submission  to  the  settled  policy  of  the  state.  The  court 
recognizes  the  soundness  of  the  authorities  cited  by  the 
learned  counsel  for  movant  in  argument.  It  is,  however, 
true  that  they  do  not  apply  to  a  case  like  this.  It  is  perhaps 
true  that  there  is  no  precedent  precisely  pertinent  to  the 
grave  issues  presented  by  this  controversy.  They  have  sprung 
into  existence  because  of  the  marvelous  railroad  development 
of  the  CQuntry,  and  because  of  the  ease  and  facility  with 
which  a  trust  owning  a  bare  majority  of  the  stock  of  a  cor- 
poration can  nullify  and  deaden  the  vote  of  all  the  minority 
stock,  however  great  the  minority,  or  however  rightful  and 
intelligent  would  be  its  exercise.  The  alarming  effect  of  this 
power  may  be  illustrated  by  the  facts  of  this  case.  Forty 
thousand  shares  of  sto<^  have  deadened  the  votes  of  82,000 
shares,  and  have  controlled  as  many  millions  in  values.  These 
40,000  shares  have  been  deposited,  and  b<mds  issued  thereon. 
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If  the  voting  power  of  the  stock  is  apportioned  among  the 
bonds,  20,100  shares  may  control  the  policy  of  the  entire  block, 
and  these  20,100  shares  may  thus  control  all  the  millions  be- 
longing to  the  Central  properties,  and  yet  stockholders  who 
have  32,000  shares  have  no  voice  in  the  management  of  the 
properties,  in  which  perhaps  their  all  is  invested. 

Even  where  individuals  form  a  combination  to  control  the 
majority  stock  of  a  corporation,  and  agree  not  to  transfer 
their  shares  to  the  opposition  or  not  to  vote  against  the  com- 
bination, such  contracts  have  been  held  to  be  void  as  in  re- 
straint of  trade,  and  against  public  policy.  Ordinarily  any 
stockholder  may  withdraw  from  such  a  contract,  although  it 
is  expressly  agreed  that  it  shall  be  irrevocable.  1  Beach^  Priv. 
(^rp.  §  305,  and  cases  cited. 

It  is  insisted  by  the  petitioners  that  the  Terminal  Company 
has  no  appreciable  interest  in  the  stock  of  the  Central  Rail- 
road. The  interest  it  formerly  had  was  conveyed  by  the 
mortgage  of  1889.  The  bonds  executed  under  that  mortgage, 
and  secured  by  the  Central  stock,  have  long  ago  been  sold, 
and  the  proceeds  appropriated  by  the  Terminal  Company. 
But  that  company  has  a  substantial  and  large  pecuniary  in- 
terest in  the  [346]  Richmond  &  Danville  and  the  East  Ten- 
nessee, Virginia  &  Georgia  Railroads.  These  roads  are  the 
natural  competitors  of  the  Central.  Is  it  surprising,  then, 
that  the  Terminal  Company,  controlling  by  this  "  voting 
trust "  the  management  of  the  Central,  should  make  the  road 
in  which  it  is  not  interested  suffer  for  the  benefit  of  its  rivals, 
which  it  not  only  controls,  but  possesses?  It  is  not  difficult 
to  perceive  that  a  combination  of  corporations  which  produces 
a  condition  so  inexjuitable  cannot  be  sanctioned  by  the  law. 
We  believe  that  transactions  of  this  character  are  within  the 
spirit,  if  not  within  the  letter,  of  the  act  of  congress,  known 
as  the  "  Sherman  Anti-Trust  I^w."  Act  July  2,  1890,  (26 
St.  at  Large,  p.  209.)  It  certainly  is,  as  we  have  seen,  ob- 
noxious to  the  law  of  Georgia,  and  it  was  certainly  as  obnox- 
ious to  the  conunon  law.  The  baleful  effects  of  such  an  un- 
lawful scheme  have  been  most  significantly  illustrated  by 
the  record  itself.  The  property  of  one  of  the  oldest  and  most 
renowned  railroads  in  the  United  States  has  been  brought  to 
the  verge  of  ruin.    These  stocks  were  once  so  solvent  and 
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reliable  that  trust  estates,  the  property  of  widows  and  or- 
phans, of  charitable  and  eleemosynary  institutions,  were  in* 
vested  in  them,  at  the  will  of  ihe  trustees,  without  an  order 
of  court  to  sancti<Hi  the  investment  The  properties  have 
been  impoverished  in  every  department  Skillful  artisans 
and  mechanics,  who  from  their  apprenticeship  have  been  in 
the  service  of  the  companies,  have  been  tum^  away.  Vast 
buildings  which  were  once  musical  with  the  whirr  of  machin- 
ery and  the  voices  of  prosperous  and  contented  workingmen, 
earning  by  their  useful  and  valuable  labor  a  comfortable 
livelihood,  are  now  voiceless.  The  a^es  sleep  undisturbed 
on  the  forge,  and  the  hammer  rusts  on  the  anvil.  Merchants 
and  tradesmen  who  have  depended  upon  tlie  purchasing 
power  of  these  operatives  have  been  threatened  with  ruin; 
numberless  houses  once  occupied  by  their  happy  families  are 
now  vacant;  and  those  whose  all  is  invested  in  the  securities 
of  this  company  are  haunted  with  the  expectation  that  the 
road  may  default  upon  its  obligations,  and  be  sold  under  the 
hanmier  on  foroclosure,  and  the  provision  made  for  their  de- 
clining years  swept  from  existence.  But  this,  and  all  of  this, 
is  unimportant,  compared  with  the  greater  interest  of  the 
people  in  their  rightful  demand  that  the  corporation  created 
by  them,  and  granted  vast  and  valuable  franchises,  shall  be 
managed  as  a  railroad  upon  lawful  business  principles,  in 
the  transportation  of  freight  and  passengers,  and  for  the 
develq[>ment  of  the  state,  and  that  it  shall  not  be  the  toy  of 
the  speculator,  and  that  the  franchises  which  they  granted 
for  nobler  purposes  shall  not  be  made  the  instrument  of  their 
ruin  and  the  degradation  of  the  state.  The  possession  of  its 
stock  does  not  give  uncontrollable  right  in  the  management 
of  a  railroad  corporation.  The  right  of  the  state  tliat  the 
corporation  should  conform  to  the  purposes  for  which  the 
law  created  it  is  wholly  paramount  to  any  and  all  rights  of 
stodcholders.  It  may  not  be  doubted  that  the  values  repre- 
setted  by  these  42,000  shares  of  stock  are  entitled  to  the  pro- 
tection of  the  court,  and  they  will  be  protected.  When  it  is 
offered  to  vote  th^n  with  the  ligitimate  purpose  for  which 
the  majority  of  shares  of  stock  in  a  corpcnration  may  be  law- 
fully voted,  at  the  instance  [S47]  of  parties  who  have  legal 
authority  to  hold  and  vote  them,  they  will  be  voted.    The 
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court  will  be,  moreover,  happy  to  entertain  any  proposition 
for  voting  them  which  will  result  in  the  management  of 
this  road  in  such  manner  that  it  need  not  be  wrecked ;  in  such 
manner  that  its  matchless  properties  may  be  utilized  to  pay 
its  obligations  as  they  mature,  and  to  protect  its  values.  It  is 
well  understood  by  the  court  that  the  mere  fact  that  this 
stock  may  not  be  voted  in  its  present  illegal  statits  is  a  menace 
to  the  credit  of  the  Central  Railroad,  and  to  the  power  of  the 
court  and  of  its  receivers  to  redeem  it  for  the  benefit  of  all 
concerned.  We  have  no  doubt  that,  properly  managed  in 
accordance  with  the  law,  with  the  encouragement  of  those 
who  are  friendly  to  it,  which  its  great  importance  deserves, 
the  Central  Railroad  &  Banking  Company  cannot  only  pay 
its  obligations  as  they  mature,  but  rehabilitate  its  fortunes, 
imperiled  as  they  are  by  this  illegal  trust  voting  a  majorty  of 
the  stock,  the  exercise  of  which  the  court  has  enjoined.  The 
court  is  quite  as  solicitous  to  protect  the  interest  of  the  credit- 
ors as  of  stockholders  of  this  great  property,  but  there  is 
nothing  in  this  motion  which  will  justify  the  court  in  chang- 
ing the  order,  which  was  mainly,  indeed,  we  may  say  almost 
wholly  attributable  to  the  wisdom,  experience,  and  acumen  of 
the  learned  circuit  judge;  an  order  intended  to  preserve  the 
property  for  the  present,  to  gather  anew  its  dissipated  assets, 
and  to  restore  it  as  speedily  as  possible  to  the  lawful  charge 
of  those  who  may  be  found  legally  entitled  to  its  management 
and  control.    Let  an  order  be  taken,  denying  the  application. 


[4691      UNITED  STATES  v.  GREENHUT  ET  AL. 

(District  Ctourt,  D.  Massachusetts.    May  16,  1892.) 
[60  Fed.,  469.] 

ILLBGAL  TbUSTS  AND  MONOPOLncS — INDICTMENT. — ^Act     Gong.     Jolj     2, 

1890,  (26  St  p.  209,)  "  to  protect  trade  and  commerce  against  unlaw- 
ful restraints  and  monopolies,"  provides.  In  section  2,  that  "every 
person  who  shall  monopolize,  or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons  to  monopolize,  any  part 
of  the  trade  or  commerce  among  the  several  states,  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misdemeanor,"  etc.  Held,  that 
an  indictment  thereunder  which  fails  to  allege  that  defendants  mo- 
nopoliced,  or  conspired  to  monopolise,  trade  and  commerce  among 
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the  sereral  states,  or  with  foreign  nations,  fails  to  state  an  offense, 
even  tliougb  It  does  allege  that  they  did  certain  acts  with  intent  to 
monopolize  the  traffic  in  distilled  spirits  among  the  several  states, 
and  thnt  tbey  have  destroyed  free  competition  in  snch  traffic  in  one 
of  the  states,  and  increased  the  price  of  distilled  spirits  therein.* 

At  I^w.  Prosecution  of  Joseph  B.  Greenhut  and  others 
for  violation  of  the  law  against  ijionopolies.  Indictment 
((uashed. 

Frank  D.  Allen,  U.  S.  Atty. 

Elihu  Root,  Richard  Olney,  Simpson,  Thacher  <k  Barmtmj 
Charles  A.  Prince,  and  Bordman  Hall,  for  disfendants. 

Nelson,  District  Judge. 

This  is  an  indictment  under  the  second  section  of  the  act 
of  congress  approved  July  2,  1890,  entitled  ^^  An  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  mo- 
nopolies.'' 26  St.  p.  209.  The  indictment  sets  forth  that 
the  defendants  are  the  officers  of  the  Distilling  and  Cattle 
Feeding  Company,  a  corporation  chartered  by  the  laws  of  the 
state  of  Illinois,  and  having  its  principal  place  of  business  in 
Peoria,  in  that  state;  that,  as  such  officers,  they  purchased  or 
leased  seventy-eight  theretofore  competing  distilleries  within 
the  United  States;  and,  within  certain  dates  specified,  used, 
managed,  controlled,  and  operated  said  distilleries,  and  man- 
ufactured sixty-six  million  gallons  of  distilled  spirits,  and 
sold  the  product  within  the  United  States,  part  of  it  in  the 
district  of  Massachusetts,  at  prices  [470]  fixed  by  them,  the 
whole  being  seventy-five  per  cent,  of  all  the  distilled  spirits 
manufactured  and  sold  witliin  the  United  States  during  the 
])eriod;  that  all  said  acts  (except  the  purchasing  and  leasing 
of  the  distilleries)  were  done  with  the  intent  to  monopolize 
to  the  company  the  manufacture  and  sale  of  distilled  spirits 
in  Massachusetts,  and  among  the  several  states,  to  increase  the 
usual  prices  at  which  distilled  spirits  were  sold,  to  prevent 
and  counteract  free  competition  in  the  sale  of  distilled  spirits, 
and  thereby  to  exact  great  sums  of  money  from  citizens  of 
Massachusetts  and  of  the  several  states,  and  from  all  others 
purchasing;  that,  in  pursuance  of  such  intent,  the  defend- 
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unts,  as  such  officers,  agreed  with  D.  T.  Mills  and  Ck>.  and 
other  dealers  in  Massachusetts  that,  if  such  dealers  would  buy 
all  their  supplies  of  distilled  spirits  from  the  company  for 
six  months,  the  company  would  give  them  a  rebate  of  two 
cents  a  gallon  on  their  purchases;  that  by  means  of  the  rebate 
agreements  and  by  their  control  of  the  distilleries,  and  of  the 
manufacture,  sale,  and  prices  of  seventy-five  per  cent,  of  all 
the  distilled  spirits  manufactured  and  sold  in  the  United 
States  during  the  period  named,  the  company,  and  the  de- 
fendants as  its  officers,  had  made  large  sales  of  distilled 
spirits  to  D.  T.  Mills  and  Co.  and  other  dealers  in  Massachu- 
setts at  prices  fixed  by  the  defendants  in  excess  of  the  usual 
prices  at  which  such  spirits  were  then  sold  in  that  state,  such 
spirits  having  been  manufactured  in  other  states,  and  trans- 
ported therefrom  into  Massachusetts,  and  had  unlawfully 
monopolized  to  said  company  the  manufacture  and  sale  of 
distilled  spirits,  and  had  increased  the  usual  prices  at  which 
distilled  spirits  were  then  sold  in  Massachusetts,  and  had 
prevented  and  counteracted  the  effect  of  free  competition  in 
the  price  of  spirits  in  Massachusetts,  and  had  exacted  and 
procured  great  sums  of  money  in  said  district  from  D.  T. 
Mills  and  Co.  and  others.  To  this  indictment  the  defendant 
Greenhut  filed  a  motion  to  quash,  and  the  other  defendants 
demurred,  upon  the  ground  Uiat  the  indictment  is  insufficient 
in  law,  and  does  not  charge  any  offense  created  by  any 
statute  of  the  United  States. 
The  second  section  of  the  act  is  as  follows : 

**  Bvery  person  wbo  sball  monopolize,  or  attempt  to  monopolize,  or 
combine  or  conspire  witb  any  otber  person  or  persons  to  monopolize 
any  part  of  the  trade  or  commerce  among  the  several  states,  or  with 
foreign  nations,  sball  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
ylctlon  thereof,  shall  be  punished  by  a  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments,  in  the  discretion  of  the  court" 

An  indictment  framed  under  this  section  should  contain 
a  distinct  averment  in  the  words  of  the  statute,  or  in  equiva- 
lent language,  that,  by  means  of  the  acts  charged,  the  defend- 
ants had  monopolized,  or  had  combined  or  conspired  to  mo- 
nopolize, trade  and  commerce  among  the  several  states  or 
with  foreign  nations.  This  indictment  contains  no  such  aver- 
ment It  does  not  charge  that  the  defendants  entered  into 
any  unlawful  combination  or  conspiracy.    Nor  does  it  con- 
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tain  any  ayerment  that  they  had  monopolized  trade  or  com- 
merce among  the  several  states  [471)  or  with  foreign  nations. 
It  avers  merely  that  by  means  of  the  acts  alleged  they  had 
monopolized  the  manufacture  and  sale  of  distilled  spirits, 
without  stating  that  in  so  doing  they  had  monopolized  trade 
and  commerce  in  distilled  spirits  among  the  several  states  or 
with  foreign  nations.  It  is  true  that  the  indictment  charges 
that  the  defendants  have  done  certain  things  with  intent  to 
monopolize  the  traffic  in  distilled  spirits  among  the  several 
states,  and  that  they  have  increased  the  usual  prices  at  which 
distilled  spirits  were  sold  in  Massachusetts,  and  have  pre- 
vented and  counteracted  the  effect  of  free  competition  in  such 
traffic  in  Massachusetts.  But  none  of  these  things  are  singly 
made  offenses  by  the  statute.  The  indictment  in  this  par- 
ticular is  clearly  insufficient  according  to  the  elementary 
rules  of  criminal  pleading,  and  charges  no  offense  within  the 
letter  or  spirit  of  the  second  section  of  the  statute. 

Other  questions  presented  upon  this  indictment  were  ar- 
gued by  counsel,  and  among  them  the  important  questions 
whether  the  acts  charged  constitute  an  unlawful  monopoly, 
within  the  meaning  of  the  statute;  and,  if  they  do,  whether 
congress  has  the  constitutional  authority  to  declare  such  acts 
to  be  unlawful  and  criminal,  and  whether  the  things  charged 
against  the  defendants  were  not  rather  the  doings  of  the  cor- 
poration than  of  its  officers.  In  regard  to  these  questions  it 
is  only  necessary  to  remark  that  they  seem  to  be  of  such  a 
character  as  to  require  that  they  should  not  be  decided  finally 
against  the  government  by  the  trial  court,  but  ^ould  be  re- 
served for  the  determination  of  the  appellate  court,  when 
presented  upon  an  indictment  not  otherwise  insufficient  in 
law.    Indictment  quashed.    Judgment  for  the  defendants. 


[2©6]  IN  RE  CX)RNING  ET  AL. 

UNITED  STATES  v.  QREENHUT  ET  AL, 

(District  Court,  N.  D.  OUo,  B.  D.    June  11,  1892.) 

[61  Fed.,  206.] 

MoiiOFOLiEa— Criminal  Law — ^Indiotmbitt.— An  Indictment  under  the 
act  of  July  2, 1890,  relating  to  monopolleB,  averred  that  defendants. 
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In  pursuance  of  a  combination  to  restrain  trade  in  distillery  prod- 
ucts between  the  states  and  monopolize  the  traffic  therein,  acquired 
by  lease  or  purchase,  prior  to  the  passage  of  the  act,  some  70  dis- 
tilleries, producing  three  quarters  of  the  distillery  products  of  the 
United  States,  and  that  they  continued  to  operate  the  same  after 
the  passage  of  the  law,  and  by  certain  described  means  sold  the 
product  at  Increased  prices.  Held,  that  no  crime  was  charged  Id 
respect  to  the  purchase  or  continued  operation  of  the  distilleries, 
since  there  was  no  averment  that  defendants  obligated  the  vendors  of 
the  distilleries  not  to  build  others,  or  to  withhold  their  capital  or 
experience  from  the  business.** 

Same. — The  indictment  further  averred  that  defendants,  in  pursuance 
of  the  combination,  shipped  certain  of  the  products  to  Massachu- 
setts, and  sold  them  there  through  their  distributing  agents  to 
dealers,  who  were  promised  a  rebate  of  five  cents  per  gallon  on  their 
purchases,  provided  such  dealers  purchased  their  distillery  products 
exclusively  from  the  distributing  agents,  and  sold  them  no  lower 
than  the  prescril)ed  list  prices,  said  rebate  to  be  paid  when  such 
dealers  should  sign  a  certificate  that  they  had  so  purchased  and  sold 
for  six  months;  and  that  by  this  means  defendants  had  controlled 
and  increased  the  price  of  distillery  products  in  Massachusetts. 
Held,  that  no  crime  was  charged  with  respect  to  such  sales,  since 
there  was  no  averment  of  any  contract  whereby  the  purchasers 
bound  themselves  not  to  purchase  from  others,  or  not  to  sell  at  less 
than  list  prices. 

Cbiminal  Law — Federal  Courts — Removal  of  Prisoner. — On  an 
application  to  a  federal  court  for  the  removal  of  a  resident  of  the 
district  to  a  distant  state  and  district  for  trial,  it  Is  the  duty  of  the 
court  to  scrutinize  the  indictment,  disregarding  technical  defects, 
but  to  refuse  the  warrant  if  the  crime  alleged  is  not  triable  In  the 
district  to  which  a  removal  Is  sought,  or  if  the  indictment  falls  to 
charge  any  offense  under  the  law. 

At  Law.  Indictment  against  Joseph  B.  Greenhut  and 
others  for  violating  the  law  against  monopolies.  Heard  on 
application  for  a  warrant  to  remove  defendants  to  another 
district  for  trial.    Denied  and  prisoners  discharged. 

Allen  T.  Brinsmade^  Dist.  Atty.,  for  the  United  States. 

Elihu  Bootj  Titos.  Thatcher^  and  S.  E.  WUliamsanj  for 
defendants. 

'  See  U.  S.  V.  Greenhut,  ^  Fed.  Rep.  469  [ante  p.  30],  for  a  decision 
Id  the  district  court  of  Massachusetts  on  motion  to  quash. 
•  Syllabus  copyrighted,  1892,  by  West  Publishhig  Ck>. 
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RiOKB,  District  Judge. 

This  cause  comes  before  me  upon  the  application  by  the 
district  attorney  for  a  warrant  for  removal  to  the  district  of 
Massachusetts  of  AVarren  Coming  and  Julius  French,  citi- 
zens of  this  judicial  district,  against  whom  is  pending  an 
indictment  preferred  by  the  United  States  in  the  district 
court  for  the  district  of  Massachusetts.  A  certified  copy  of 
the  indictment,  together  with  the  return  of  A.  J.  Williams,  a 
United  States  commissioner  for  the  circuit  court  of  this  dis- 
trict, that  said  defendants  refused  to  give  bail,  and  were  by 
him  committed,  is  filed.  The  defendants  object  to  the  grant- 
ing of  a  warrant  for  removal,  because  the  indictment  does 
not  charge  an  offense  against  the  laws  of  the  United  States. 
Being  residents  and  citizens  of  this  judicial  district,  they 
[806]  claim  the  right,  upon  this  application,  to  challenge 
the  sufficiency  of  the  indictment,  and  insist  that  it  is  the  duty 
of  the  district  judge,  before  ordering  the  removal  of  a  citizen 
to  a  distant  district  for  trial,  to  scrutinize  the  indictment, 
and  to  refuse  the  warrant  in  case  it  appears  upon  the  face  of 
the  indictment  either  that  the  crime  alleged  was  not  com- 
mitted in  the  district  to  which  the  removal  is  asked,  or  that 
the  indictment  does  not  sufficiently  charge  an  offense  under 
the  law,  or  for  other  material  defects  in  that  instrument,  or 
in  the  act  upon  which  it  is  founded.  The  order  of  removal  is 
not  a  mere  ministerial  act  on  the  part  of  the  district  judge, 
but  is  a  judicial  function,  including  the  exercise  of  a  legal 
discretion  upon  the  papers  presented  in  support  of  the  appli- 
cation. I  fully  concur  in  tiie  opinion  of  Judges  Dillon  and 
Treat  in  Re  BueU^  8  Dill.  116.  In  that  case,  on  the  proposi- 
tion that  the  question  of  the  sufficiency  of  the  indictment  was 
for  the  court  in  which  it  was  found,  and  not  for  tiie  district 
judge  on  an  application  for  the  warrant  of  removal.  Judge 
Dillon  said : 

'*  I  cannot  agree  to  the  proposition  in  the  breadth  claimed  for  It  in 
tbe  present  case.  The  provision  devolves  on  a  high  judicial  oflficer 
of  tbe  government  a  useful  and  important  duty.  In  a  country  of  such 
vast  extent  as  ours,  it  is  not  a  light  matter  to  arrest  a  supposed 
offender,  and,  on  tlie  mere  order  of  an  inferior  magistrate,  remove  him 
hundreds,  it  may  t)e  thousands,  of  miles  for  triaL  The  law  wisely 
provides  tlie  previous  saiiction  of  the  district  Judge  to  such  removal. 
Mere  tedmical  defects  in  an  indictment  should  not  be  regarded ;  but 
a  district  judge  who  shonld  order  the  removal  of  a  prisoner  when  the 
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only  probable  cause  relied  on  or  shown  was  an  indictment  and  that  in- 
dictment failed  to  show  an  offense  against  the  United  States,  •  •  ♦ 
would  misconceive  his  duty,  and  fail  to  protect  the  liberty  of  the 
citizen." 

Ordinarily,  where  an  offense  charged  was  committed  in  the 
district  where  one  or  more  of  the  several  defendants  reside, 
the  trial  of  the  accused  should  be  had  in  the  district  of  which 
he  is  or  they  are  inhabitants.  Where  an  offense  has  been 
conmiitted  in  several  different  districts,  and  the  accused  re- 
side in  other  and  different  districts,  the  government  has  a 
right  to  elect  in  which  one  of  the  districts  the  prosecution 
may  be  conducted ;  and,  under  proper  conditions,  may  elect 
to  prosecute  them  in  a  district  other  than  that  in  which  they 
or  either  of  them  reside.  There  may  be  exceptional  condi- 
tions which  would  justify  prosecution  in  a  district  remote 
from  that  in  which  any  one  of  a  number  of  defendants  re- 
sides, or  far  remote  from  the  district  where  the  principal  busi- 
ness of  the  accused  is  conducted.  But  the  spirit  of  our  laws 
is  to  indict  and  try  offenses  in  the  district  where  the  defend- 
ants reside,  if  the  offense  was  conmiitted  in  such  district,  and 
if  local  influences  and  prejudices  are  not  too  serious  ob- 
stacles to  be  overcome. 

I  am  moved  to  these  remarks  because  it  appears  in  this  case 
that,  if  the  indictment  sufficiently  charges  an  offense  in  the 
district  of  Massachusetts,  a  similar  offense  was  committed 
in  almost  every  other  district  of  the  United  States,  and  more 
flagrantly  in  the  district  in  which  some  of  the  accused  re- 
side, and  in  one  of  which  several  of  them  reside  and  conduct 
their  principal  business.  It  appears  from  the  indictment 
that  one  of  the  defendants  resides  in  the  southern  district 
of  New  York,  where  [207]  many  transactions  similar  to 
those  averred  in  the  indictment  take  place;  several  reside  in 
the  southern  district  of  Ohio;  several  reside  in  this  district; 
and  several  reside  in  the  northern  district  of  Illinois,  where  the 
corporation  was  organized  and  has  its  legal  residence,  and 
conducts  its  principal  business.  In  each  of  these  four  dis- 
tricts similar  offenses  were  conmiitted. 

These  are  not  stated  as  reasons  why  they  should  not  be 
removed  for  trial,  if,  in  fact,  a  sufficient  indictment  is  pending 
against  them  in  the  district  of  Massachusetts,  but  rather  as 
justifying  a  closer  scrutiny    into  the  indictment  than  if  the 
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only  offenses  committed  were  those  alleged  in  this  indict- 
ment, or  the  district  of  Massachusetts  was  the  only  place 
where  the  strong  arm  of  the  law  could  reach  them.  Does  the 
indictment  charge  an  offense  under  the  act  of  July  2,  1890, 
known  as  ^An  act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies! "  The  first  section  of 
the  act  declares  illegal  ^^  every  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy  in  restraint  of  trade  or  com* 
merce  among  the  several  states,  or  with  foreign  nations." 
The  second  section  declares  that  "every  person  who  shall 
monopolize,  or  attempt  to  monopolize,  or  combine  or  conspire 
with  any  other  person  or  persons  to  monopolize  any  part  of 
the  trade  or  commerce  among  the  several  states,  or  with  for- 
eign nations,  shall  be  deemed  guilty  of  a  misdemeanor." 

The  indictment  alleges*  that  before  the  enactment  of  the 
law  in  question  the  defendants,  for  the  purpose  of  monopo- 
lizing and  restraining  the  trade  and  commerce  in  distillery 
products  among  the  several  states  of  the  nation,  combined 
with  others,  and  purchased  or  leased  or  otherwise  obtained 
control  of  70  distilleries,  which  had  theretofore  been  com- 
peting, separate  distilleries,  and  so  operated  them  as  to  pro- 
duce 77,000,000  gallons  of  distillery  product,  which  output 
comprised  about  75-100  of  the  total  production  of  the  dis- 
tilleries of  the  United  States;  and  that  the  condition  of 
trade  in  such  products  during  the  period  charged  was  such 
that  the  defendants,  by  means  of  their  combination,  were  able 
to  prevent  free  competition  on  the  actual  price  of  such  prod- 
ucts, and  thereby  control  the  price,  so  as  to  augment  and  in- 
crease the  price  thereof  to  consumers  in  the  district  of  Mas- 
sachusetts, and  to  restrain  trade  therein  among  the  several 
states. 

The  first  count  of  the  indictment  alleges  a  combination  on 
the  part  of  the  defendants  to  restrain  the  trade  and  commerce 
in  the  district  of  Massachusetts,  and  between  that  state  and 
other  states  of  the  Union,  in  distillery  products,  of  which  it 
charges  that  defendants  produced  75-100  of  the  entire  pro- 
duction of  the  United  States,  and  avers  that  on  October  8, 
1890,  they  sold  to  Mills  &  Gaffield,  in  Boston,  6,642.82  gal- 
lons of  alcohol,  said  alcohol  being  part  of  the  product  of  said 
distilleries,  and  made  in  Peoria,  HI.,  and  intended  to  be  trans- 
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ported  and  sold  to  said  Mills  &  GafReld  in  Boston ;  and  with 
the  intent  to  restrain  the  trade  therein  they  fixed  the  price 
at  which  said  Mills  &  Gaffield  should  sell  the  same  in  (he  dis- 
trict of  Massachusetts,  or  for  transportation  to  the  other 
states,  and  did  compel  said  Mills  &  GafTield  to  sell  said  alco- 
hol at  no  less  price  than  that  fixed  by  the  defendants;  and, 
by  reason  of  their  com-  [208]  bination,  said  defendants  did 
control  the  amount  of  said  products  sold  in  said  district  oi 
for  transportation  to  other  states,  and  did  counteract  the 
effect  of  free  competition  on  the  usual  price  at  which  said 
products  were  sold  in  Massachusetts  or  for  transportation 
to  other  states,  and  did  increase  and  augment  the  price  at 
which  said  products  were  sold  in  said  state,  and  for  trans- 
portation to  other  states,  and  did  thereby  exact  and  procure 
great  sums  of  money  from  the  citizens  of  said  district,  and 
thereby,  and  by  other  means  to  the  jurors  unknown,  restrain 
the  trade  and  commerce  in  said  products,  between  the  state 
of  Massachusetts  and  other  states  of  the  Union. 

The  second  count  charges  the  defendants  with  combining 
and  monopolizing  to  themselves  the  trade  and  commerce  in 
distillery  products.  It  charges,  in  the  same  terms  set  forth 
in  the  first  count,  the  purchase  and  lease  of  70  distilleries, 
controlling  75-100  of  the  distillery  products  of  the  United 
States,  which  distilleries  had  been  before  that  time  compet- 
ing producers ;  and  with  the  same  purpose,  to  monopolize  the 
trade  in  said  products,  they  made  75-100  of  the  entire  output 
of  the  distilleries  of  the  several  states;  and  with  the  intent 
of  controlling  the  trade  and  price  of  said  products  in  said 
state  of  Massachusetts,  and  between  the  several  states,  and  of 
monopolizing  the  trade  in  said  state  and  between  said  states, 
did,  on  the  18th  day  of  September,  1890,  sell  to  C.  I.  Hood 
A  Co.,  of  Lowell,  in  said  state,  through  Webb  &  Harrison, 
as  distributing  agents  for  defendants,  526.52  proof  gallons  of 
alcohol,  and  with  intent  to  monopolize  said  trade  did  then 
and  thereby  promise  said  Hood  that  if,  for  a  certain  time 
agreed  upon,  said  Hood  should  purchase  exclusively  from  the  * 
defendants  his  supplies  of  such  goods  as  defendants  were 
then  making,  and  during  that  period  should  not  sell  such 
goods  at  any  lower  prices  than  the  list  of  the  defendants'  dis- 
tributing agents,  and  should  subscribe  to  a  cortificnte  thnt  ho 
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had  purchased  all  such  supplies  from  defendants,  and  had 
not  sold  the  same  at  prices  lower  than  their  distributing 
agents  had  sold  the  same,  then  defendants  would  return  to 
said  Hood  five  cents  per  proof  gallon  on  the  goods  so  pur- 
chased by  Hood.  On  September  28,  1891,  Kelly  &  Durkee 
having  purchased  from  said  Webb  A  Harrison,  as  distrib- 
uting agents  of  defendants,  85.54  proof  gallons  of  alcohol, 
said  defendants,  with  intent  to,  and  in  pursuance  of  said  at- 
tempt to  monopolize  the  trade,  etc.,  did  at  Boston,  on  said 
date,  promise  Kelly  &  Durkee  that,  if  for  the  period  agreed 
on  they  purchased  exclusively  of  one  or  more  certain  dealers 
named,  their  supplies  of  goods  then  made  by  defendants,  said 
dealers  being  then  distributing  agents  for  defendants,  and 
should  not  sell  such  goods  at  any  lower  prices  than  such 
dealers'  list  prices,  which  said  defendants  controlled  and 
fixed,  and  should  certify  that  they  purchased  all  their  dis- 
tillery products  for  said  period  from  some  one  of  the  dealers 
so  named  by  defendants,  and  had  not  sold  any  goods  so  pur- 
chased at  any  lower  prices  than  said  dealers'  list  prices,  with 
freight  (if  any)  paid,  then  said  defendants  would  repay  to 
said  Kelly  &  Durkee  five  cents  for  each  proof  gallon  pur- 
chased ;  and  that  defendants,  in  pursuance  of  said  combina- 
tion, did  make  other  promises  to  Hood,  to  the  [209]  same 
effect,  and  also  to  Kelly  &  Durkee,  and  did  thereby,  in  the 
way  charged,  attempt  to  monopolize  the  trade  in  said  prod- 
ucts in  said  district,  and  between  the  several  states  of  the 
Union. 

The  third  count  charges  a  combination  in  restraint  of 
trade,  alleging  a  transaction  with  Hood  on  October  2,  1891, 
involving  purchases  by  him  of  518.81  gallons  of  distillery 
products,  under  circumstances  substantially  the  same  as 
averred  in  the  preceding  counts;  alleging  that  defendants 
promised  Hood,  six  months  from  the  date  of  said  purchases, 
a  rebate  of  five  cents  per  gallon,  upon  conditions  similar 
to  those  averred  in  the  second  count,  and  averring  divers 
other  similar  contracts  with  Hood  in  the  said  district 

And  the  fourth  count  avers  that  on  the  7th  day  of  May, 
1892,  said  defendants  entered  into  a  certain  contract  in  re- 
straint of  trade  and  commerce  in  distillery  products  among 
the  several  states,  and  efq>ecinlly  in  restraint  of  trade  and 
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commerce  in  Massachusetts  and  other  states,  with  Kelly  A 
Durkee,  which  contract  was,  in  substance,  that,  for  the  pur- 
pose of  securing  the  continuous  patronage  of  the  purchaser, 
the  defendants,  six  months  after  date,  promised  to  repay  to 
Kelly  &  Durkee  five  cents  per  proof  gallon  of  defendants* 
products  then  purchased,  upon  condition  that  said  purchasers 
or  their  successors,  from  date  of  voucher  or  purchase  to  time 
of  payment,  shall  buy  exclusively  such  kind  of  goods  as  are 
produced  by  defendants  from  some  one  of  their  agents  desig- 
nated, and  shall  not  sell  the  same  at  prices  lower  than  said 
dealers'  list  prices,  and  shall  certify  to  that  effect,  said  de- 
fendants acting  in  the  name  of  the  Distillery  &  Cattle  Feed- 
ing Company,  being  from  the  22d  of  September,  1891,  up 
to  the  finding  of  the  indictment,  manufacturers  of  said  dis- 
tillery products  within  certain  states  of  the  United  States 
other  than  Massachusetts,  and  the  kind  of  goods  referred  to 
in  said  contract  being  distillery  products,  said  Kelly  &  Dur- 
kee having  on  the  said  7th  day  of  May  complied  with  all 
the  conditions  of  said  contract.  The  first,  third,  and  fourth 
counts  are  based  on  the  first  section  of  the  act,  and  charge 
a  combination  and  conspiracy  in  restraint  of  trade,  while 
the  second  count  charges  a  combination  to  monopolize  a 
part  of  the  trade  in  distillery  produces  between  the  states. 

Now,  giving  to  this  indictment  the  broadest  possible  con- 
struction; giving  to  the  facts  therein  set  forth  and  to  the 
acts  conmiitted  the  meaning  most  favorable  to  the  prosecu- 
tion,— ^what  is  the  offense  charged?  It  is  that  the  defend- 
ants, prior  to  the  act  of  July  2,  1890,  by  lease  or  purchase, 
acquired  some  70  distilleries  throughout  the  several  states  of 
the  Union,  and  from  them  produced  77,000,000  gallons  of  dis- 
tillery products,  which  then  constituted  75-100  of  the  entire 
distillery  products  of  the  United  States,  and  that  they  con- 
tinued to  operate  said  distilleries  on  the  same  extended  scale 
after  the  act  became  a  law ;  that  part  of  these  products  were 
shipped  to  the  district  of  Massachusetts,  to  be  sold  there  and 
for  transportation  to  other  states,  and  sold  by  the  defendants, 
through  their  distributing  agents,  to  dealers  in  Massachu- 
setts, under  a  promise  on  the  part  of  the  defendants  that  if 
said  dealers  should  purchase  their  distillery  products  ex- 
clusively from  the  [210]  distributing  agents  of  the  defend - 
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ants,  and  dioiild  sell  the  same  at  prices  not  lower  than  the 
list  prices  of  such  distributing  agents,  and  should  at  the  ex- 
piration of  six  months  after  such  purchases  certify  that  they 
had  so  exclusively  purchased  from  defendants'  agents,  and 
had  so  sold  at  the  said  prices,  then  defendants  would  pay  to 
such  dealers  a  rebate  of  five  cents  per  gallon  on  all  their  pur- 
chases. The  indictment  avers  that  the  price  at  which  said 
products  sold  was  higher  than  had  before  that  time  pre- 
vailed, and  that  by  said  arrangement  defendants  controlled 
and  augmented  the  prices  of  said  products,  and  by  said 
means  exacted  and  received  from  the  people  of  the  district 
of  Massachusetts  a  large  amount  of  money  over  and  above 
that  usually  received  for  such  products. 

These  are  the  substantial  facts  relied  upon  to  constitute  the 
crime.  Of  course,  it  is  alleged,  with  the  usual  particularity, 
that  all  this  was  done  in  pursuance  of  a  combination  to  re- 
strain trade  between  the  states,  and  to  monopolize  to  the  de- 
fendants the  traffic  in  the  several  states  in  distillery  products, 
and  done  with  the  intent  and  purpose  to  control  ihe  produc- 
tion of  said  articles  and  fix  the  prices  at  which  they  should 
be  sold.  But  it  is  not  sufficient  to  charge  an  unlawful  intent, 
or  to  aver  that  a  combination  or  a  course  of  business  is  in 
restraint  of  trade,  or  a  monopoly  of  trade,  in  order  to  consti- 
tute a  crime.  Acts  relied  upon  to  make  the  offense  must  be 
stated.  A  combination  of  act  and  intent  is  needed  to  consti- 
tute a  crime.  No  averment  of  intent  alone  is  sufficient; 
neither  is  any  amount  of  act  alone;  the  two  must  combine. 

Assuming  an  unlawful  intent  and  purpose  of  a  combina- 
tion to  restrain  trade  and  monopolize  traffic  in  these  distillery 
products,  as  charged  in  the  indictment,  do  the  acts  set  fortli 
constitute  such  restraint  and  monopoly!  In  what  respect 
did  the  sales  made,  as  charged,  restrain  trade  or  monopolize 
the  traffic  in  distillery  products?  These  terms,  as  used  in  the 
act  of  congress  under  consideration,  are  well  defined  at  com- 
mon law,  and  must  be  considered  with  reference  to  such 
established  meaning.  The  indictment  was  prepared  with 
great  care  by  the  district  attorney  of  Massachusetts,  and  it 
is  safe  to  assume  that  he  has  charged  therein  all  the  acts 
which  he  believed  it  possible  to  prove  upon  the  trial.  As- 
suming this  to  be  true,  the  indictment  is  significant  in  what  it 
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omits  to  charge  in  the  respects  above  referred  to.  It  is  not 
averred  that^  when  defendants  purchased  their  70  distilleries, 
they  obligated  the  vendors  not  to  build  other  distilleries,  or 
not  to  continue  in  the  distillery  business  in  the  future.  It  is 
not  averred  that  defendants  attempted  in  any  way  to  bind 
the  vendors  to  withhold  their  capital  or  skill  or  experience 
in  the  business  from  the  public  in  the  future.  There  is  no 
averment  that  the  defendants  in  any  manner,  or  at  any  time, 
attempted  to  con^ol  the  business  of  the  remaining  one  fourth 
of  the  distilleries  in  the  United  States,  or  in  any  way  at- 
tempted to  limit  their  output,  or  by  agreement  with  them 
control  the  price  at  which  their  products  should  he  sold,  or  in 
any  degree  restrain  their  trade,  or  limit  the  territory  over 
which  their  trade  should  extend.  The  full  scope  of  the  aver- 
ments in  this  respect  is  that  before  this  law  was  passed  by 
congress  the  defend-  [211]  ants  legally  purchased  with  their 
own  capital  three  fourths  of  the  distilleries  in  the  United 
States,  and  that  they  produced  77,000,000  gallons  of  distil- 
lerjr  products,  and  sold  these  products  in  the  markets  of  the 
several  states  at  the  best  possible  prices;  and  that  they  con- 
tinued so  to  own  and  operate  said  distilleries,  and  so  to  sell 
their  products,  after  the  passage  of  this  act  This  they  did 
without  any  attempt  at  any  time,  by  contract,  to  control  the 
production  of  the  other  distilleries,  or  the  prices  at  which 
they  should  sell,  or  without  any  contract  with  such  distillers 
in  any  way  restraining  trade.  The  indictment,  therefore,  in 
my  judgment,  wholly  fails  to  charge  a  crime,  so  far  as  the 
purdiase  of  said  distilleries  or  their  manufacture  of  distilled 
products  before  the  passage  of  the  act  is  concerned,  or  so  far 
as  they  are  charged  with  continuing  to  own  and  operate  them 
with  unlawful  intent  after  the  passage  of  the  act 

Do  the  acts,  in  connection  with  the  transportation  and 
sale  of  said  products  in  the  district  of  Massachusetts  as 
charged,  constitute  an  offense  f  The  substantial  facts  in 
this  respect,  as  averred,  are  that  defendants  sold  their  prod- 
ucts in  Massachusetts,  through  distributing  agents,  to  deal- 
ers there,  who  were  promised  a  rebate  of  five  cents  per 
gallon  on  all  their  purchases,  provided  said  dealers  pur- 
chased their  distillery  products  exclusively  from  defend- 
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ants*  agents,  and  provided  they  sold  the  same  at  prices 
no  lower  than  the  list  prices  of  such  agents;  and  said  re- 
late was  to  be  paid  when  the  dealers  should  sign  a  certif- 
icate that  they  had  so  exdusively  purchased  from  defend- 
ants' agents,  and  had  so  sold  at  prices  no  lower  than  the  list 
prices  of  said  agents.  The  indictment  in  these  averments 
is  again  significant  for  its  omissions.  It  fails  to  charge 
a  contaict  on  the  part  of  the  dealer  that  he  would  not 
purchase  distillery  products  from  other  distilleries,  or  any 
contract  on  his  part  binding  himself  to  sell  at  defendants' 
prices.  Such  dealers  were  offered  the  rebate  as  an  induce- 
ment to  purchase  exclusively  from  the  defendants,  and  to 
sell  at  the  prices  defendants  fixed;  but  there  is  no  con- 
tract averred  by  which  the  dealers  obligated  themselves 
to  do  so.  In  what  respects,  then,  are  these  acts  charged 
different  from  the  customary  efforts  of  manufacturers  or 
dealers  to  increase  the  sale  of 'their  products  and  push  their 
business  by  the  many  artifices  of  trade  ? 

There  are  no  contracts  averred,  as  between  the  defendants 
and  their  customers,  which  are  in  restraint  of  trade.  Their 
acts  are  rather  intended  to  increase  their  trade,  but  not 
by  restraining  the  liberty  of  the  customer  to  deal  with 
others,  if  he  wishes  to,  or  can  do  so,  with  advantage  to 
himself.  If  these  acts  are  illegal  and  in  restraint  of  trade, 
and  if  they  constitute  a  monopoly  under  this  act,  it  may 
well  be  denominated  an  act  to  restrain  legitimate  enter- 
prise, and  limit  and  qualify  the  ownership  in  property. 
The  acts  charged  are  conmion  and  frequent  to  many 
branches  of  manufacture  and  trade,  and  if  the  defendants 
are  guilty  in  the  manner  of  making  sales  of  their  prod- 
ucts, as  set  forth  in  the  indictment,  the  act  is  more 
sweeping  in  its  provisions  than  ever  contemplated  by  con- 
gress, as  manifestly  appears  from  the  debates  in  the  senate 
when  the  act  was  before  it  for  consideration.  From  those 
debates  it  is  evident  that  the  congress  did  not  intend  to 
limit  the  amount  of  capital  a  citizen  [212]  should  invest 
in  any  line  of  business,  or  restrain  his  energy  or  enterprise 
in  acquiring  for  himself  all  the  trade  possible  in  such  busi- 
ness, provided  in  doing  so  he  did  not,  by  illegal  contracts 
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or  devices,  restrain  others  from  pursuing  the  same  business, 
or  deprive  the  public  from  enjojring  the  advantages  of  the 
free  use  of  capital,  skill,  and  experience  of  competitors.  I 
am  therefore  of  the  opinion  that  as  to  the  manner  in  which 
the  defendants  made  the  sales  of  their  products,  so  far  as 
their  acts  are  set  out  in  the  indictment,  there  is  no  restraint 
of  trade  or  monopoly  shown,  and  there  is  no  crime  stated  or 
charged.  The  indictment  is  therefore  insufficient  in  charg- 
ing a  crime  as  to  either  the  purchase  and  use  of  the  distil- 
leries or  as  to  the  sale  of  their  products. 

It  was  contended  by  counsel  that,  after  these  products 
reached  the  state  of  Massachusetts,  they  became  property 
owned  and  held  by  the  defendants  under  the  laws  of  that 
state,  and  what  was  done  with  such  products  thereafter  in 
that  state  did  not  in  any  way  relate  to  commerce  between  the 
states,  and  therefore  the  act  of  congress  could  not  be  held  to 
apply  to  such  sales.  It  was  further  urged  that,  if  congress  in- 
tended to  say  that  the  acquisition  of  these  distilleries,  by  pur- 
chase or  lease,  by  the  defendants,  before  the  act  was  passed,  was 
a  crime,  such  act  was  unconstitutional,  because  ew  post  facto  in 
its  character.  It  was  further  contended  that  if  congress 
meant  to  define  as  a  monopoly^— and  therefore  as  a  crime— 
the  acquisition  by  the  defendants  of  the  large  number  of 
distilleries  alleged  in  the  indictment,  when  such  ownership 
or  control  was  lawful  in  the  states  where  they  were  so  owned, 
then  congress  exceeded  its  powers,  and  such  act  is  void.  But 
I  have  not  deemed  it  necessary  to  pass  upon  these  questions. 
I  have  carefully  considered  all  the  acts  and  unlawful  com- 
binations set  forth  in  the  indictment  in  the  first,  third,  and 
fourth  counts,  and,  for  the  reasons  hereinbefore  stated,  I  am 
satisfied  they  are  insufficient  to  make  out  the  crime  cov- 
ered by  the  first  section  of  the  act,  viz.,  a  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of  trade 
or  commerce  among  the  several  states;  and  giving  to  the 
word  "monopoly'*  its  common-law  meaning,  which  is  the 
meaning  congress  clearly  intended,  I  find  the  allegations  in 
the  second  count  insufficient  to  make  out  the  crime  covered 
by  the  second  section  of  the  act,  viz.,  a  combination  or  con- 
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spiracy  to  monopolize  any  part  of  the  trade  or  commerce  be- 
tween the  states. 

In  reaching  this  conclusion,  I  am  relieved  to  know  that  if  I 
am  in  error  the  government  can  speedily  protect  the  public 
from  this  alleged  monopoly  by  a  civil  proceeding  in  any  dis- 
trict in  the  United  States  in  which  the  defendants  transact 
their  business.  The  act  of  congress  wisely  made  special  pro- 
vision for  just  such  civil  suits,  and  conferred  jurisdiction 
upon  the  circuit  courts  of  the  United  States  to  enjoin  parties 
from  carrying  on  any  monopoly  or  business  in  restraint  of 
trade.  The  district  attorneys  of  the  United  States,  by  per- 
mission of  the  attorney  general,  may  institute  such  proceed- 
ings in  equity  in  any  district  where  proper  service  of  process 
can  be  ol^ined  upon  any  of  the  defendants,  and  provisions 
are  made  for  speeding  such  cases  to  an  early  hearing.  A  suit 
of  this  nature  was  lately  instituted  in  the  United  States 
circuit  court  [213]  at  Nashville,  Tenn.,  by  the  United  States 
through  its  district  attorney,  and  against  an  illegal  coal  mo- 
nopoly, doing  business  under  a  combination  clearly  differing 
from  this  case,  and  manifestly  illegal ;  and  that  company  was 
enjoined  from  doing  business,  and  the  public  in  that  suit  pro- 
tected against  the  high  prices  in  coal  which  resulted  from  a 
contract  held  illegal  under  this  act.  If,  therefore,  the  attor- 
ney general  of  the  United  States  should  deem  it  proper  to 
further  test  the  question  of  whether  the  business  of  the  de- 
fendants in  tMs  case  is  a  monopoly,  or  in  restraint  of  trade, 
he  may  authorize  such  a  civil  proceeding  to  be  instituted, 
and  by  such  suit  speedily  secure  an  adjudication  from  the 
circuit  courts  as  to  the  effect  and  scope  of  this  act  Inas- 
much as  these  defendants  were  legally  engaged  in  this  ex- 
tended business  before  the  act  of  congress  was  passed,  it 
would  be  fair  and  proper  to  proceed  against  them  first  by 
such  civil  suit.  The  public  would  be  better  protected,  and 
more  promptly  benefited,  by  such  proceeding,  because  it  could 
be  speedily  heard,  and  relief  be  effectually  granted,  by  an  in- 
junction restraining  such  business,  and  destroying  the  mo- 
nopoly, if  such  the  court  should  adjudge  it  to  be.  The  war- 
rant for  removal  will  therefore  be  denied,  and  the  defend- 
ants discharged  from  further  custody. 
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[818]  IN  RE  TERRELL. 

UNITED  STATES  v.  GREENHUT  ET  AL. 

(Circuit  Court,  S.  D.  New  York.    June  28,  18^.) 

[51  B'ed.,  213.] 

Cbiional  Law — Habeas  Corpus — Jurisdiction  or  CiRcurr  Courts — 
Removal  of  Prisoner.— Wliere  a  prisoner,  arrested  under  warrant 
based  upon  an  indictment  in  a  distant  state  and  district,  is  iield 
pending  an  application  to  the  district  court  for  a  warrant  of  re- 
moval for  trial,  the  circuit  court  of  the  district  in  which  he  is  held 
has  authority  on  habeas  corpus  to  examine  such  indictment,  and  to 
release  the  prisoner,  if  in  its  judgment  the  indictment  should  be 
quashed  on  demurrer.^ 

ILUDOAL  Combinations — Contracts  in  Restraint  of  Trade — Indict- 
ment.— An  indictment  under  the  act  of  July  2,  1890,  relating  to 
monopolies,  averred  in  the  fourth  count  that  defendants,  in  pursuance 
of  a  combination  to  restrain  trade  in  distillery  products  between  the 
states,  shipped  certain  whislsy  to  Massachusetts,  and  sold  It  there 
through  their  distributing  agents  to  dealers  under  a  contract 
whereby  said  dealers  were  promised  a  rebate  of  five  cents  per  gallon 
on  their  purchases,  providing  such  dealers  purchased  their  distillery 
products  exclusively  from  the  distributing  agents,  and  sold  them  no 
lower  than  the  prescribed  list  prices ;  said  rebate  to  be  paid  when 
such  dealers  should  sign  a  certificate  that  they  had  so  purchased 
and  sold  for  six  months;  and  that  by  this  means  defendants  had 
controlled  and  increased  the  price  of  distillery  products  in  Massa- 
chusetts. Held^  that  no  crime  was  charged  with  respect  to  such 
sales,  since  there  was  no  averment  of  any  contract  whereby  the 
dealers  bound  themselves  not  to  purchase  from  others,  or  not  to  sell 
at  less  than  list  prices.    In  re  Coming,  51  Fed.  Rep.  205,  approved. 

Petition  by  Herbert  L.  Terrell  for  a  writ  of  habeas  corpus. 
Prisoner  discharged. 

Thos.  Thacher  and  Elihu  Root^  for  petitioner. 

[214]  Edward  Mitchell^  Dist.  Atty.,  and  Maxwell  EvartSj 
Assist.  Dist.  Atty.,  for  the  United  States. 

Lagombe,  Circuit  Judge. 

The  petitioner  was  arrested  in  this  district  upon  a  warrant 
issued  by  a  United  States  commissioner  here.  The  warrant 
was  based  upon  an  affidavit,  which  was  itself  based  solely 

•  Syllabus  copyrighted,  1802,  by  West  Publishing  Co. 
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Upon  the  fourth  count  in  an  indiciment  found  by  tiie  grand 
jury  in  the  district  court  of  the  United  States  for  the  district 
of  Massachusetts  The  peitioner  being  in  custody  of  the 
United  States  marshal  to  await  the  order  of  the  district 
judge,  under  Rev.  St  §  1014,  for  his  removal  to  the  district 
of  Massachusetts,  writs  of  habeas  carpus  and  certiorari  were 
issued,  to  which  returns  have  been  made.  It  is  not  disputed 
by  the  district  attorney  that  it  is  not  only  the  right,  but  the 
duty,  of  the  district  court,  before  ordering  removal,  to  look 
into  the  indictment,  so  &r  as  to  be  satisfied  that  an  offense 
against  the  United  States  is  charged,  and  that  it  is  such  an 
offense  as  may  lawfully  be  tried  in  the  forum  to  which  it  is 
claimed  the  accused  should  be  removed;  and  the  same  right 
and  duty  arises  upon  habeas  corpus^  whether  the  petitioner 
is  held  under  the  warrant  of  removal  issued  by  the  district 
judge  whose  decision  is  thus  reviewed,  or  under  the  warrant 
of  the  commissioner  to  await  the  action  of  the  district  judge. 
The  later  decisions  of  the  circuit  courts  abundantly  establish 
this  proposition.  In  re  BtteUy  3  Dill.  116 ;  In  re  Doig^  4  Fed. 
Bep.  193;  ?/•  iS.  v.  ^ratmer,  7  Fed.  Rep.  86 ;  V.  8.  v.  Rogers^ 
23  Fed.  Rep.  658;  U.  S.  v.  Powkes^  49  Fed.  Rep.  60.  This 
practice  was  followed  in  Re  Pattisser^  136  U.  S.  257, 10  Sup. 
Ct  Rep.  1034,  and  approved  by  the  supreme  court  in  Homer 
V.  U.  S.J  143  U.  S.  207, 12  Sup.  Ct  Rep.  407.  There  is  good 
cause  for  holding  that  this  power  should  be  exercised  lib- 
erally, whenever  the  judge  before  wh<Hn  the  questions  are 
raised,  on  application  for  a  warrant  of  r^noval,  or  on  habeas 
carpus  J  is  satisfied,  from  the  face  of  the  indictment,  that  were 
sudi  indictment  before  him  for  trial,  and  demurred  to,  he 
would  quash  it  This  is  a  country  of  vast  extent,  and  it 
would  be  a  grave  abuse  of  the  rights  of  the  citizen  if,  wh^i 
charged  with  alleged  offenses  committed  perhaps  in  some 
place  he  had  never  visited,  he  were  removable  to  a  district 
thousands  of  miles  from  his  home,  to  answer  to  an  indict- 
ment fatally  defective,  on  any  mere  theory  of  a  comity  whidi 
would  require  the  sufficiency  of  the  indictment  to  be  tested 
only  in  the  particular  court  in  which  it  is  pending.  Nor 
should  the  mere  novelty  of  the  points  raised  be  held  to  pre- 
clude the  court,  before  which  comes  the  question  of  removal, 
from  passing  upon  them,  when  it  has  no  doubt  as  to  how  it 
10870*»-8.  Doc  111,  62-1,  vol  1 i 
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would  pass  upon  them  if  the  cause  were  pending  before  it. 
If  the  questions  are  of  such  a  character  that  it  is  thought 
desirable  that  the  opinion  of  an  appellate  court  should  be 
obtained,  such  a  proceeding  as  this  is  the  more  appropriate 
way  in  which  to  raise  them,  for  a  decision  here  adverse  to  the 
government  is  reviewable  by  appeal ;  but  a  similar  decision 
on  the  trial  is  final,  as  the  government  cannot  appeal  from  a 
criminal  judgment.  V.  S.  v.  Sanges^  144  U.  S.  310,  12  Sup. 
a.  Bep.  609. 

[215]  The  points  of  law  arising  upon  this  indictment  were 
all  carefully  considered  by  Judge  Ricks  in  his  opinion  (filed 
June  11,  1892,  N.  Dist.  Ohio)  on  application  for  a  removal 
in  Re  Coming^  61  Fed.  Rep.  205.  In  that  opinion  I  en- 
tirely concur ;  and  the  district  attorney,  apparently  admitting 
its  application,  has  discussed  only  the  questions  arising  under 
the  fourth  count,  urging  that  the  learned  judge  did  not  fully 
apprehend  the  averments  of  that  count,  and  therefore  erred 
in  holding  that  no  contract  was  averred  by  which  the  dealers 
obligated  themselves  to  purchase  exclusively  from  defend- 
ants, and  to  sell  at  the  prices  defendants  fixed.  It  is  in- 
sisted that  the  paper  set  out  in  the  fourth  count  became  a 
contract  on  May  7,  1892,  when  the  purchasers  signed  it,  and 
that  it  is  distinctly  charged  that  defendants  made  such  con- 
tract "  in  restraint  of  trade  and  commerce  among  the  sev- 
eral states"  on  May  7,  1892.  But,  though  it  be  conceded 
that  the  contract  set  forth  in  the  indictment  was  made  on 
that  day,  it  does  not  follow  that  it  was  a  contract  in  restraint 
of  trade.  The  only  trade  which  it  is  pretended  was  at  all 
curtailed  or  affected  in  any  way  was  the  trade  of  Kelly  & 
Durkee  in  distillery  products  between  September  23,  1891, 
and  May  7,  1892.  During  that  period  they  bought  such 
products  only  from  certain  named  dealers  in  a  limited  num- 
ber of  states,  and  sold  only  at  prices  fixed  by  the  defendants; 
but  they  did  so  only  because  they  chose  to, — because  the  offer 
of  a  rebate  to  purchasers  who  would  thus  conduct  their 
business  was  an  inducement  operating  upon  their  self- 
interest.  No  obligation  of  any  kind  constrained  them  so 
to  do;  during  that  entire  period,  certainly,  no  contract  re- 
strained them,  for  there  was  no  contract  in  existence.  They 
were  entirely  free  to  buy  from  whom  they  pleased,  and  to 
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sell  at  any  price  they  choee.  The  statute  does  not  prohibit 
the  offering  of  special  inducements  to  such  purchasers  as 
shall  make  all  their  purchases  from  a  single  concern,  and 
shall  sell  only  at  the  prices  fixed  by  it,  even  though  those 
inducements  be  so  favorable  as  to  accomplish  their  object 
It  is  not  the  actual  restraint  of  trade  (if  such  be  restraint 
of  trade)  that  is  made  illegal  by  the  statute,  but  the  making 
of  a  contract  in  restraint  of  trade,  of  a  contract  which  re- 
strains or  is  intended  to  restrain  trade.  It  is  difficult  to 
understand  upon  what  principle  it  can  be  contended  that 
trade  is  restrained  by  a  contract,  when  no  contract  exists. 
That,  when  the  trade  in  distillery  products  which  Kelly  & 
Durkee  carried  on  between  September  16,  1891,  and  May  7, 
1892,  was  restrained,  (if  restrained  it  were,)  there  was  no 
contract  in  existence,  is  conclusively  admitted  on  the  face 
of  the  indictment  itself,  which  charges  the  statutory  offense, 
to  wit,  the  making  of  a  contract,  etc.,  as  committeed  on  May 
7, 1§92.    The  petitioner  should  be  discharged. 


[2721    BISHOP  V.  AMERICAN   PRESERVTiJRS'  CO. 

ET  AL.« 

(Circuit  Court,  N.  D.  intnois.    Jane  8,  1892.) 

[51  Fed.,  272,1 

CoifTBACTS  iw  Restraint  or  Trade— Trust  Combinations. — Act  Cong. 
July  2,  1890,  (26  St  at  Large,  p.  209,)  which  forblils  combinatioiiB 
In  restraint  of  Interstate  commerce,  and  gives  a  right  of  action  to 
any  person  injured  by  acts  in  violation  of  its  provisions,  does  not 
anthorize  suit  where  the  only  cause  of  action  is  the  bringing  of  two 
suits  which  have  not  been  decided.^ 

Samb — PuEADiNG. — A  declaration  In  such  an  action  which  does  not 
aver  that  the  goods  manufactured  by  plaintiff,  and  in  respect  of 
which  be  daims  to  be  injured,  are  a  subject  of  interstate  commerce, 
or  that  the  acts  complained  of  have  anything  to  do  with  any  contract 
In  restraint  of  trade,  or  that  the  parties  are  citizens  of  different 
states,  is  demurrable. 

At  Law.    On  demurrer  to  declaration. 

Action  by  Andrew  D.  Bishop  against  the  Ammean  Pre- 

«  See  also  voL  2,  p.  61  (106  Fed.,  846). 

»  Syllabus  copyrighted,  1892,  by  West  Publishing  0>. 
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servers'  Company,  Bernard  E.  Ryan,  and  T.  E.  Dougherty, 
for  injuries  alleged  to  have  been  sustained  in  his  business 
and  property  by  reason  of  acts  of  the  defendants  in  violation 
of  the  "  Anti-Trust  Law,"  (26  St.  at  Large,  p.  209.)  That 
act  makes  illegal  all  combinations  "  in  restraint  of  trade  or 
commerce  among  the  several  states,"  and  provides  that  "  any 
person  who  shall  be  injured  in  his  business  or  property  by 
any  other  person  or  corporation,  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful  by  this  act,  may  sue  there- 
for, and  recover  threefold  damages." 

Lyndon  Evans  and  Frederick  Ornd,  for  plaintiff. 

Kraua^  Mayer  <&  Stein^  for  defendants. 

Blodgett,  District  Judge,  (orally.) 

This  suit  is  now  before  the  court  on  a  demurrer  to  the  de- 
claration by  the  defendants,  the  American  Preservers'  Com- 
pany, Bernard  E.  Ryan,  and  T.  E.  Dougherty. 

Plaintiff  charges  that  in  1888  he  was  engaged  in  the  busi- 
ness of  man-  [273]  ufacturing  fruit  butter,  jellies,  preserves, 
etc.,  in  the  city  of  Chicago,  and  that,  at  the  instance  of  others 
engaged  in  the  same  business,  he  entered  into  an  agreement 
with  them  for  the  formation  of  a  trust  or  combination  for 
the  purpose  of  advancing  and  maintaining  the  prices  of  such 
goods,  and  that  a  trust  or  combination  called  the  "  American 
Preservers'  Trust "  was  organized  for  that  purpose,  of  which 
plaintiff  became  a  member,  and  to  which  he  conveyed  his 
property  and  plant  which  he  had  used  in  said  business;  that 
afterwards  the  managers  of  the  organization  decided  to  take 
in  more  manufacturers  and  their  property,  and  adopt  the 
form  of  organizing  under  a  charter  granted  under  the  laws 
of  West  Virginia  for  the  purpose  o^  conducting  the  business 
of  said  trust,  and  that  he  assigned  and  transferred  his  prop- 
erty used  in  said  business  to  the  said  company,  the  American 
Preservers'  Company,  one  of  the  defendants  herein;  that, 
after  he  had  so  transferred  his  property  to  the  said  trust  and 
company,  differences  arose  between  himself  and  the  mana- 
gers of  said  trust,  and  the  said  trust  known  as  the  "Amer- 
ican Preservers'  Company  "  brought  a  suit  of  replevin  in  one 
of  the  courts  of  the  city  of  Chicago,  and  took  possession  of 
the  property  and  plant,  books,  etc.,  which  plaintiff  had  used 
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in  the  management  of  his  business  in  connection  with  paid 
trust,  and  that  said  defendant,  the  American  Preservers' 
Company,  has  also  brought  suit  at  law  in  this  court  against 
plaintiff,  claiming  to  recover  the  sum  of  $3,000.  This  is  the 
substance  of  the  declaration. 
It  is  sufficient  for  the  purposes  of  this  demurrer  to  say: 

1.  This  declaration  does  not  show  that  the  suits  com- 
plained of  are  yet  decided.  It  may  on  tiial  be  shown  and 
decided  that  the  defendant  has  the  right  to  maintain  both 
these  actions  against  plaintiff. 

2.  As  a  rule  an  action  at  law  cannot  be  maintained  for 
bringing  even  a  false  and  fictitious  action  against  a  perscm. 
The  commencement  of  a  suit  at  law  is  an  assertion  of  the 
right  in  a  manner  provided  by  law,  and  persons  so  com- 
mencing suits  cannot  be  subjected  to  other  actions  or  pen- 
alties by  reason  of  their  having  done  so,  or  for  asserting  or 
prosecuting  what  they  claim  as  a  legal  right.  The  remedy 
of  the  party  so  sued  is  in  defending  the  suit,  and,  if  he  is 
successful  in  his  defense,  he  recovers  costs,  and  sometimes 
damages.  .  Gorton  v.  Brovm,  27  HI.  489;  Speer  v.  Skinner^ 
86  HL  282;  Wetmore  v.  MeOmger^  64  Iowa,  741,  18  N.  W. 
Rep.  870. 

It  is  clear  from  the  allegations  in  this  declaration  that  the 
plaintiff  has  attempted  to  bring  this  suit  under  the  provisions 
of  the  act  of  congress  entitled  ^^  An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,"  ap- 
proved July  2,  1890,  (26  St.  p.  209.)  But  the  injuries  ccm- 
plained  of  are  not  such  as  give  a  right  of  action  under  this 
statute.  Although  this  defendant,  the  American  Preservers' 
Company,  may  be  an  illegal  organization,  it  may  have  a  valid 
right  in  the  property  replevied,  as  against  plaintiff,  and  the 
right  to  sue  and  collect  the  $3,000  for  which  suit  is  brought. 
If,  from  difficulties  growing  out  of  the  organization  and 
management  of  the  alleged  trust,  an  altercation  and  quarrel 
had  ensued  between  plaintiff  and  the  other  members  or 
officers  of  the  trust,  and  plaintiff  had  been  assaulted  by  the 
persons  he  was  so  associ-  [274]  ated  with,  it  is  very  clear  he 
would  have  had  no  right  of  action  under  this  statute.  Fur- 
ther, it  is  not  averred  in  the  declaration  that  the  goods  man- 
ufactured by  plaintiff  are  a  subject  of  interstate  commerce. 
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Neither  does  it  appear  that  the  suits  complained  of  had  any- 
thing to  do  with  the  alleged  contract  in  restraint  of  trade. 
Certainly,  as  it  seems  to  me,  until  the  decision  of  the  suits 
complained  of,  plaintiff  has  sustained  no  damage  for  which 
he  cannot  be  adequately  compensated  by  the  costs  and  dam- 
ages to  be  awarded  in  the  determination  of  those  cases,  if 
it  shall  be  held  there  was  no  right  of  action.  Can  a  party 
to  an  illegal  contract  bring  suit?  Miller  v.  Amnion^  12  Sup. 
Ct  Rep.  884,  (decided  by  the  supreme  court  May  16,  1892.) 
Do  not  deem  it  necessary  to  pass  on  that  question  at  this 
time.  The  declaration  is  also  fatally  defective  in  not  aver- 
ring the  citizenship  of  the  parties  to  be  such  as  gives  this 
court  jurisdiction.    The  demurrer  is  sustained. 


[819]  STRAIT  ET  AL.  v.  NATIONAL  HARROW  C0.« 

(Circuit  CJourt,  N.  D.  New  York.    August  10,  1802.) 

[51  Fed.,  819.] 

Patents  fob  Inventions — Enjoining  Suits  fob  Infbingement — 
Monopolies. — ^The  fact  that  a  corporation  owning  letters  patent 
upon  a  particular  kind  of  machinery  has  entered  into  a  combinatlpn 
with  other  manufacturers  thereof  to  secure  a  monopoly  in  its  manu-* 
facture  and  sale,  and  to  that  end  has  acquired  aU  the  rights  of 
other  manufacturers  for  the  exclusive  sale  and  manufacture  of 
such  machines  under  patents,  will  not  entitle  a  stranger  to  the 
combination  to  enjoin  the  corporation  from  bringing  any  suits  for 
infringement  against  him  or  his  customers.^ 

In  Equity.  Suit  by  William  Strait  and  others  against  the 
National  Harrow  Company  for  an  injunction  to  restrain  ac- 
tions and  suits  for  infringement  of  patents.  On  demurrer 
to  the  bilL    Sustained. 

Frederick  CoUin^  for  plaintiffs. 

Edward  H.  Bisley^  for  defendant 

Wallace,  Circuit  Judge. 

This  is  a  suit  wherein  the  relief  demanded  is  a  permanent 
injunction  to  restrain  the  defendant  from  instituting  or  pros- 
ecuting any  action  in  any  court  of  law  or  equity  against  the 

•  Not  decided  under  the  anti-trust  law,  but  occasionally  cited  and 
commented  upoi^ 
»  Syllabus  copyrighted,  1892,  by  West  Publishing  Co. 
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plaintiffs  for  the  infringement  of  any  letters  patent  owned 
by  the  defendant  covering  improvements  in  spring-tooth  har- 
rows, or  from  instituting  or  prosecuting  any  such  suits 
against  any  person  using  the  spring-tooth  harrows  manu- 
factured by  the  plaintiffs.  The  defendant  has  demurred  to 
the  complaint.  In  substance,  the  complaint  shows  that  the 
defendant  has  entered  into  a  combination  with  various  other 
manufacturers  of  spring-tooth  harrows  for  the  purpose  of 
acquiring  a  monopoly  in  this  country  in  the  manufacture 
and  sale  of  the  same,  and,  as  an  incident  thereto,  has  ac- 
quired aU  the  rights  of  the  other  manufacturers  for  the  ex- 
clusive sale  and  manufacture  of  such  harrows  under  patents, 
of  interests  in  patents,  owned  by  them  respectively.  Such 
a  combination  may  [830]  be  an  odious  and  wicked  one, 
but  the  proposition  that  the  plaintiffs,  while  infringing  the 
rights  vested  in  the  defendant  under  letters  patent  of  the 
United  States,  is  entitled  to  stop  the  defendant  from  bring- 
ing or  prosecuting  any  suit  therefor  because  the  defendant 
is  an  obnoxious  corporation,  and  is  seeking  to  perpetuate 
the  monopoly  which  is  conferred  upon  it  by  its  title  to  the 
letters  patent,  is  a  novel  one,  and  entirely  unwarranted.  The 
party  having  such  a  patent  has  a  right  to  bring  suit  on  it, 
not  only  against  a  manufacturer  who  infringes,  but  against 
dealers  and  users  of,  the  patented  article,  if  he  believes  the 
patent  is  being  infringed;  and  the  motive  which  prompts 
him  to  sue  is  not  open  to  judicial  inquiry,  because,  having 
a  legal  right  to  sue,  it  is  immaterial  whether  his  motives 
are  good  or  bad,  and  he  is  not  required  to  give  his  rea- 
sons for  the  attemt  to  assert  his  legal  rights.  "  The  exercise 
of  the  legal  right  cannot  be  affected  by  the  motive  which 
controls  if    Kiif  v.  ToumanSy  86  N.  Y.  329. 

The  complaint  alleges  that  the  plaintiffs,  and  the  other  per- 
sons threatened  with  suit,  do  not  infringe  any  of  the  patents 
of  the  defendant;  but,  as  was  said  by  Mr.  Justice  Hunt, 
in  Celluloid  Manufg  Co.  v.  Goodyear  Dental  Vulcanite  Co.y 
13Blatchf.884: 

"To  allow  the  action  is  to  reverse  the  proper  position  of  the 
parties.  Whoever  receives  letters  patent  from  the  United  States 
received  therehy  a  prima  facie  right  to  maintain  an  action  against 
every  infringer  of  the  right  given  by  snch  letters.  While  it  is  true 
that  snch  right  is  prima  facie  only,  and  that  the  holder  must  be 
prepared  to  maintain  it  In  the  courts  when  attacked,  it  is  still  a 
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right  on  his  part  to  sue  such  alleged  violators.  The  present  action 
would  convert  the  right  to  sue  into  a  liability  to  be  sued,  which  is 
quite  a  different  thing.  ♦  ♦  •  The  defendant  has  a  right  of  ac- 
tion against  each  one  of  these  individuals.  It  has  the  right  to 
sue  the  whole  of  them.  It  has  the  right  to  sue  any  one  of  them, 
and  to  allow  the  others  to  go  undisturbed.  While  it  would  not  he 
a  liigh-minded  theory,  I  know  of  no  principle  that,  as  a  matter 
of  law,  would  prevent  its  seeking  the  feeblest  of  them  all,— the  one 
least  able  to  defend  himself, — and  to  make  a  victim  of  him.  If 
that  individual  shall  appear  to  have  infringed  upon  this  defendant's 
patents,  he  is  liable  to  the  damages,  although  he  may  be  poor, — 
unable  to  defend  himself, — although  others  may  have  offended  in 
a  greater  degree,  and  although  we  may  condemn  the  spirit  which 
selected  him  as  the  particular  defendant  On  principle  this  cannot 
be  doubted." 

See,  also,  Asbestos  Felting  Co.  v.  United  States  cfe  F.  Sala- 
mander Felting  Co.^  13  Blatchf.  453;  Tuttle  v.  Matthews^ 
28  Fed.  Rep.  98 ;  Kelley  v.  Manufacturing  Go.^  44  Fed.  Rep. 
19 ;  Chemical  Works  v.  Hecker^  11  Blatchf.  552. 

If  the  defendant  had  brought  suit  against  the  plaintiffs 
for  some  breach  of  contract  or  violation  of  its  alleged  rights, 
founded  upon  the  combination  agreement,  then  it  might  be- 
come pertinent  to  inquire  into  the  character  of  the  combina- 
tion, and  ascertain  whether  the  court  would  enforce  any 
rights  growing  out  of  it.  But  in  a  suit  brought  for  the  in- 
fringement of  a  patent  by  the  owner,  any  such  inquiry,  at 
the  behest  of  the  infringer,  would  be  as  impertinent  as  one 
in  respect  to  the  moral  character  or  antecedents  of  the  plaintiff 
in  an  ordinary  suit  for  trespass  upon  his  property.  Even 
a  gambler,  or  the  keeper  of  a  brothel,  cannot  be  deprived 
of  his  property  because  he  is  an  obnoxious  person  or  a  crim- 
inal; and  it  is  no  [821]  defense  to  the  trespass  upon  it, 
unless  it  was  removed  or  destroyed  in  the  suppression  of  a 
nuisance,  that  it  was  used  in  carrying  on  the  unlawful  occu- 
pation.   Ely  V.  Supervisors^  36  N.  Y.  297. 

The  demurrer  is  sustained. 


[104]  IN  RE  GREENE. 

(Circuit  Ck)urt,  S.  D.  Ohio,  W.  D.    August  4.  1892.) 

[52  Fed.,  104.] 

Habeas  Ck>itFUB — ^Pusonxb  Held  fob  Removal  to  Anotheb  Distbict — 
Indictment. — On  habeas  corpus  to  release  a  person  held  under  a 
warrant  of  a  United  States  commissioner  to  await  an  order  of  the 
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dlBtrlct  Judge  for  his  removal  to  another  district  to  answer  an 
indictment,  it  is  the  right  and  duty  of  tlie  circuit  court  to  examine 
tlie  indictment  to  ascertain  whether  it  charges  any  offense  against 
the  United  States,  or  whether  the  offense  comes  witliin  the  juris- 
diction of  tlie  court  hi  which  the  Indictment  is  pending.^ 

GnMiHAL  Law — Offenses  against  Unfted  States — Ck>MMON-LAW 
Definitions. — ^Tbere  are  no  common-law  offenses  against  the  United 
States,  and  the  offenses  cognizable  in  the  federal  courts  are  only 
such  as  the  federal  statutes  define,  provide  a  punishment  for,  and 
confer  jurisdiction  to  try;  but  when  congress  adopts  or  creates  a 
common-law  offense  the  courts  may  properly  look  to  the  conmion 
law  for  the  true  meaning  and  definition  thereof,  in  the  absence  of  a 
dear  definition  in  the  act  creating  it 

Same— MoNOPOusa— Indictment. — ^Under  the  act  of  July  2,  1800,  **  to 
protect  trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies," an  indictment  simply  following  the  language  of  the  statute 
would  be  wholly  insufficient,  for  the  words  of  the  act  do  not  them- 
selves fully,  directly,  and  clearly  set  forth  all  the  elements  neces- 
sary to  constitute  the  offense;  and  the  indictment  must,  therefore, 
be  tested  by  the  specific  facts  alleged  to  have  been  done  or  com- 
mitted. 

Constitutional  Law — Interstate  Ck)MMEBCE — Monopolies. — Con- 
gress has  no  authority,  under  the  commerce  clause  or  any  other 
provision  of  the  constitution,  to  limit  the  right  of  a  corporation 
created  by  a  state  in  the  acqui-  [105]  sition,  control,  and  disposi- 
tion of  property  in  the  several  states  and  it  is  immaterial  that 
su<di  property,  or  the  products  thereof,  may  l>ecome  the  subjects  of 
interstate  commerce;  and  it  is  apparent  that  by  the  act  of  July  2, 
1890,  in  relation  to  monopolies,  congress  did  not  intend  to  declare 
that  the  acquisition  by  a  state  corporation  of  so  large  a  part  of  any 
flpedes  of  property  as  to  enable  the  owners  to  control  the  traffic 
therein  among  the  several  states,  constituted  a  criminal  offense. 

MoNOFOUES — ^Restbaint  OF  Tbade. — ^To  constitute  the  offense  of 
**  monopolizing,  or  attempting  to  monopolize,*'  trade  or  commerce 
among  the  states,  within  the  meaning  of  section  2  of  said  act,  it  is 
necessary  to  acquire,  or  attempt  to  acquire,  an  exclusive  right  in 
such  commerce  by  means  which  will  prevent  others  from  engaging 
thereiiL 

8am>— 'iNmoTicxNT^ — In  an  indictment  under  section  1  of  the  act  of 
July  2,  1800,  to  protect  trade  and  commerce  against  monopolies, 
one  count  alleged,  in  substance,  that  on  a  specified  date  defendants, 
under  the  guise  of  the  Distilling  &  Cattle  Feeding  Company,  sold 
to  certain  persons  in  Boston  a  quantity  of  alcohol,  then  In  Illinois, 
and  that,  by  reason  of  the  fact  that  said  company  controlled  the 
manufacture  and  sale  of  75  per  cent  of  all  distillery  products  in 
the  United  States,  defendants  fixed  the  price  at  which  the  purchasers 
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should  and  did  sell  such  alcohol,  and  ""did  compel''  said  pur- 
chasers "to  sell  said  alcohol  at  no  less  price  than  that  fixed''  by 
them,  but  there  were  no  allegations  as  to  the  means  of  compulsion. 
Held,  that  It  could  not  be  assumed  from  these  allegations  that  the 
means  used  was  a  contract  with  the  purchasers,  and  the  count  was 
bad,  as  being  too  vague  to  charge  any  contract  or  restraint  of  trade 
between  the  states. 

Same — Restraint  of  Traihe — What  Ck>NSTrruTS8. — ^An  arrangement 
whereby  the  said  company  promised  persons  who  purchased  from 
its  distributing  agents  that  if,  for  the  ensuing  six  months,  they 
would  purchase  their  distillery  products  exclusively  from  such 
agents,  and  would  not  resell  the  same  at  prices  less  than  those 
fixed  by  the  company,  then,  on  being  furnished  with  a  certificate 
of  compliance  therewith,  it  would  pay  a  certain  rebate  on  the 
amount  of  such  purchases,  did  not  constitute  a  contract  in  restraint 
of  trade,  within  the  meaning  of  section  1  of  said  act,  since  the 
purchaser  was  not  In  any  way  bound  to  the  performance  of  the 
conditions  named ;  nor  did  such  arrangement  operate  to  "  monopo- 
lize," or  "as  an  attempt  to  monopolize,"  trade  and  commerce, 
within  the  meaning  of  section  2  of  said  act 

Same.— Nor  was  there  any  offense  under  the  statute,  even  after  the 
purchaser  complied  with  the  conditions  of  the  promise,  and  thereby 
became  entitled  to  the  rebate,  for  such  compliance  had  no  retro- 
active effect  to  create  a  valid  contract  between  the  parties  prior 
thereto. 

Same. — Even  if  the  promise  could  be  considered  as  a  binding  contract 
between  the  parties,  the  restraint  thereby  imposed  was  only  partial 
and  reasonable  in  the  protection  of  defendant's  business,  and  was 
not  of  the  general  character  necessary  to  constitute  an  unlawful 
contract  in  restraint  of  trade.  Mogul  8.  8.  Co.  v.  MoCfregor, 
[1892]  App.  Cas.  pt  1,  p.  25,  approved. 

Same — Indiotment  of  Stockholders  for  Acts  of  Ck>RPORATiON. — In 
Indictments  of  individuals  under  the  said  statute,  where  all  the 
acts  alleged  to  constitute  the  offense  are  charged  to  have  been  done 
by  a  corporation,  an  omission  to  state  what  relation  defendants 
bore  to  the  corporation,  other  than  that  of  stockholders,  is  fatal, 
since  mere  stockholders  cannot  be  held  criminally  responsible  for 
the  acts  of  the  corporation. 

At  Law.  Petition  by  Louis  H.  Greene  for  a  writ  of  habeas 
carjms  to  release  him  from  the  custody  of  the  United  States 
marshal,  by  whom  he  is  held  mider  a  warrant  of  a  United 
States  commissioner,  awaiting  an  order  for  his  removal  to 
the  district  of  Massachusetts  to  answer  an  indictment  for  an 
alleged  violation  of  the  act  of  July  2,  1890,  relating  to  mo- 
nopolies.   Prisoner  discharged. 
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John  W.  Herron^  for  the  United  States. 
Ramsey  J  Maxwell  <k  Ramsey^  for  Greene. 

Jackson,  Circuit  Judge. 

The  petitioner,  a  citizen  and  resident  of  Ohio,  having  been 
arrested  and  taken  into  the  custody  of  the  United  [106] 
States  marshal  of  this  district  upon  a  warrant  of  a  United 
States  commissioner,  here  to  await  an  order  of  the  judge  of 
the  district  court,  imder  section  1014  of  the  Revised  Statutes, 
for  his  removal  to  the  district  of  Massachusetts  for  trial  upon 
an  indictment  found  and  pending  therein  against  him  and 
others  for  alleged  violations  of  the  act  of  congress  approved 
July  2, 1890,  entitled  "An  act  to  protect  trade  and  commerce 
against  unlawful  restraint  and  monopolies,"  has  applied  to 
this  court  to  be  discharged  from  such  custody,  claiming  that 
he  is  illegally  restrained  of  his  liberty ;  that  said  indictment 
against  him  in  the  district  court  of  Massachusetts,  on  which 
his  arrest  and  confinement  is  solely  based,  charges  him  with 
no  offense  against  the  United  States  under  said  act  of  July 
2, 1890;  and  that  said  district  court  has  no  jurisdiction  over 
either  his  person  or  the  alleged  offense  on  which  it  is  sought 
to  remove  him  there  for  trial. 

It  admits  of  no  question  that  it  is  both  the  right  and  duty 
of  this  court,  upon  this  application,  to  consider  and  de- 
termine whether  the  indictment  pending  against  the  peti- 
tioner in  the  district  of  Massachusetts  charges  either  a  crim- 
inal offense  or  one  that  comes  within  the  jurisdiction  of  that 
court  It  is  well  settled  that  upon  application  for  an  order 
of  removal  under  section  1014,  Rev.  St.,  the  district  court  or 
judge  may  properly  look  into  the  indictment  to  ascertain 
whether  an  offense  against  the  United  States  is  charged,  and 
whether  the  court  to  which  the  accused  is  sought  to  be  re- 
moved has  jurisdiction  of  the  same.  In  such  cases  the  judge 
exercises  something  more  than  a  mere  ministerial  function, 
involving  no  judicial  discretion.  The  liberty  of  the  citizen, 
and  his  general  right  to  be  tried  in  a  tribunal  or  forum  of  his 
domicile,  imposes  upon  the  judge  the  duty  of  considering 
and  passing  upon  those  questions.  Such  has  been  the  uni- 
form practice  of  the  federal  courts.    In  re  Buell^  8  Dill.  116; 
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In  re  Doigs  4  Fed.  Rep.  193;  U.  8.  v.  Bravmer^  7  Fed,  Rep, 
86;  U.  S.  V.  Rogers^  23  Fed.  Rep.  658;  U.  S.  v.  Fowkes,  49 
Fed.  Rep.  50;  Homer  v.  U.  S.,  143  U.  S.  207,  12  Sup.  Ct 
Rep.  407.  These  cases  have  recently  been  followed  and  ap- 
proved by  Judge  Ricks  in  the  case  of  In  re  OoriUng^  (U.  S. 
V.  Greenhuty)  51  Fed.  Rep.  205,  and  by  Judge  Ijacombe  in 
Re  Terrell^  {U.  S.  v.  Greenhut,)  51  Fed.  Rep.  213,  upon 
removal  proceedings  under  the  same,  or  substantially  the 
same,  indictment  as  that  pending  against  petitioner.  In  the 
Terrell  Case^  Judge  Lacombe  properly  states  that  the  same 
right  and  duty  of  looking  into  the  indictment  arises  upon 
habeas  corpus,  whether  the  petitioner  is  held  under  the  war- 
rant of  removal  issued  by  the  district  judge,  whose  decision 
is  thus  reviewed,  or  under  the  warrant  of  the  commissioner, 
to  await  the  action  of  the  district  judge. 

It  is  insisted  by  the  district  attorney,  on  behalf  of  the 
United  States,  that  if  the  indictment  is  insufficient  it  must 
be  met  by  a  motion  to  quash,  or  some  other  appropriate  pro- 
ceeding in  the  court  in  which  it  is  pending,  and  whose  action 
would  be  subject  to  review ;  and  the  case  of  In  re  Lancaster^ 
137  U.  S.  393,  11  Sup.  Ct.  Rep.  117,  is  relied  on  to  support 
his  contention  that  under  habeas  corpus  proceedings  the 
sufficiency  of  the  indictment  should  not  be  inquired  into.  We 
do  not  imderstand  that  [107]  decision  as  laying  down  any 
such  general  proposition  as  claimed  for  it  in  cases  like  the 
present.  In  that  case  the  petitioners,  being  in  the  custody  of 
the  United  States  marshal  under  an  indictment  pending 
against  them  in  the  circuit  court  for  the  southern  district  of 
Georgia,  applied  to  the  supreme  court  for  leave  to  file  in  said 
court  their  petition  for  a  writ  of  habeas  corpm,  upon  the 
grounds  that  the  matters  and  things  set  forth  and  charged 
against  them  in  the  indictment  did  not  constitute  any  offense 
under  the  laws  of  the  United  States,  or  cognizable  in  the  cir- 
cuit court.  "  In  this  posture  of  the  case,"  say  the  supreme 
court, "  we  must  decline  to  interfere."  In  this  case  it  appears 
that  the  circuit  court  in  which  the  indictment  was  pending 
had  taken  jurisdiction,  and  had  the  petitioners  by  its  direc- 
tion in  the  custody  of  its  marshal,  and  no  reason  was  shown 
for  not  invoking  the  judgment  of  said  court  upon  the  suffi- 
ciency of  the  indictment    The  supreme  court,  in  declining 
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to  interfere,  acted  in  accordance  with  its  well-settled  rule  not 
to  issue  or  grant  a  writ  of  hahea8  corpus  in  the  exercise  of  its 
original  jurisdiction,  except  when  the  inferior  court  is  acting 
without  jurisdiction,  or  is  exceeding  its  power  to  the  preju- 
dice of  the  party  seeking  relief.  In  re  Lane^  185  U.  S.  446, 
10  Sup.  Ct  Rep.  760;  Ex  pwrte  Mirzan,  119  U.  S.  684-586, 
7  Sup.  Ct  Rep.  841.  It  certainly  did  not  intend  to  lay  down 
the  proposition  that  no  other  court  than  that  in  which  an  in- 
dictment was  pending  could  look  into  the  sufficiency  of  such 
indictment,  or  pass  upon  the  question  whether  it  charged  an 
offense,  or  was  within  the  proper  jurisdiction  of  such  court; 
for  in  the  more  recent  case  of  Homer  v.  U.  >S.,  148  U.  S.  214, 
12  Sup.  Ct  Rep.  410,  it  is  said : 

**  The  district  Judge,  in  exercising  his  Jurisdiction  under  section  1014, 
Rer.  St,  to  issue  a  warrant  for  the  removal  of  Homer  to  the  southern 
district  of  Illinois,  bad  a  right  to  determine  whether  of  not  the  offense 
was  within  the  Jurisdiction  of  the  district  court  of  the  United  States 
foT  that  district,  and  that  determination  was  reviewable  by  Mbeas 
oorpu$J* 

Tn  the  second  case  of  Homer  v.  U.  S.^  148  U.  S.  670,  12 
Sup.  Ct  Rep.  522,  no  question  of  removal  to  another  district 
was  involyed,  nor  had  any  indictm^it  been  found;  but  the 
petitioner  was  simply  held  to  await  the  action  of  the  grand 
jury,  and  prematurely  sought  to  raise,  by  hdbeaa  corpus  pro- 
ceedings, the  question  under  examination,  whether  any 
offense  had  been  committed.  The  present  proceeding  is 
essentially  different,  and  comes  within  the  rule  stated  above 
by  Judge  Lacombe.  If  the  indicUnent  shows  no  offense 
c(»nmitted  against  the  United  States  in  Massachusetts,  the 
petitioner  is  unlawfully  and  illegally  restrained  of  his  lib- 
erty in  being  held  in  custody  to  await  an  order  for  his  re- 
moval to  that  district  for  trial,  and  is  entitled  to  the  same 
measure  of  relief  as  though  the  removal  had  been  ordered 
by  the  district  judge.  The  right  of  the  government  to  have 
the  petitioner  tried  in  the  district  of  Massachusetts  where 
the  indictment  is  pending  is  not  questioned  if  the  case 
against  him  onnes  under  section  781  of  the  Revised  Statutes, 
providing  that,  "  when  any  offense  against  the  United  States 
is  begun  in  one  judicial  circuit,  and  completed  in  another, 
it  shall  be  deemed  to  have  be^Q  committed  in  either,  and 
may  be  dealt  with,  inquired  of,  tried,  deter-  [108]  mined, 
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and  punished  in  either  district  in  the  same  manner  as  if  it 
had  been  actually  and  wholly  committed  therein,"  There 
is,  however,  nothing;  in  this  provision  of  the  law  which  de- 
prives the  court  of  the  right  and  duty  to  look  into  the  indict- 
ment to  determine  whether  any  offense  against  the  United 
States  is  charged,  and,  if  so,  whether  it  was  either  begun  or 
completed  in  the  district  of  Massachusetts,  so  as  to  give  the 
federal  court  there  jurisdiction  of  the  case.  If,  in  cases 
like  the  present,  the  mere  pendency  of  an  indictment  against 
a  party  in  a  state  other  than  that  of  his  domicile  should 
be  held  to  preclude  all  inquiry  into  the  question  whether 
he  is  charged  with  any  offense  against  the  United  States, 
or  whether  the  court  wherein  such  indictment  is  pending  has 
jurisdiction  to  try  the  accused,  the  rights  of  the  citizen 
would  be  open  to  serious  abuse.  We  are  clearly  of  the  opin- 
ion that  the  authorities  establish  a  different  rule,  and  we 
therefore  proceed  to  the  consideration  of  the  indictment 
against  the  petitioner,  to  ascertain  if  any  offense  is  charged 
against  him,  and,  if  so,  whether  the  district  court  of  Massa- 
chusetts has  any  jurisdiction  in  the  premises. 

The  indictment  is  based  upon  alleged  violations  of  sections 
1  and  2  of  the  act  of  July  2, 1890,  which  read  as  follows : 

"Section  1.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among  the 
several  states  or  with  foreign  nations,  is  hereby  declared  to  be  Illegal. 
Bvery  person  who  shall  make  such  contract,  or  engage  in  any  such 
combination  or  conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding  one  year, 
or  by  both  said  punishments,  in  the  discretion  of  the  court  Sec.  2. 
Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or 
combine  or  conspire  with  any  other  person  or  parsons  to  monopolise, 
any  part  of  the  trade  or  commerce  among  the  several  states,  or  with 
foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  fine  not  exceeding  five  thou- 
sand dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both 
said  punishments,  in  the  discretion  of  the  court" 

The  indictment  contains  four  counts.  The  1st,  3d,  and  4th 
allege  violation  of  section  1,  and  the  2d  count  charges  a  vio- 
lation of  section  2.  The  1st,  2d,  and  3d  counts  recite,  in  the 
same  general  way,  that  on  the  11th  day  of  February,  1890, 
the  petitioner  and  other  associates,  in  the  states  of  Ohio,  Illi- 
nois, and  New  York,  engaged  with  each  other  in  a  combi- 
nation, in  restraint  of  trade  and  commerce,  in  distillery 


Digitized  by 


Google 


IN  JUi  GSBBKB.  61 

Opinion  of  tlie  Court 

products;  that,  for  the  purpose  of  restraining  trade  and  com- 
merce in  said  products  among  the  several  states  of  the  United 
States,  they,  in  the  form  and  guise  of  a  corporation  known 
and  designated  as  the  Distilling  &  Cattle  Feeding  Company, 
which  was  on  said  11th  day  of  February,  1890,  organized 
under  the  laws  of  Dlinois,  thereafter,  and  prior  to  August  1, 
1890,  obtained  control,  by  purchase,  renting,  and  leasing,  70 
other  distilleries  within  the  United  States  used  for  the  manu- 
facture of  said  distilling  products,  which  products  were  on 
February  11,  1890,  and  continuously  thereafter,  up  to  the 
finding  of  the  indictment,  "  a  subject  of  trade  and  commerce 
among  the  several  states  of  the  said  United  States ; "  that  each 
of  said  distilleries  were,  at  the  respective  dates  of  their  pur- 
[1©9J  chase,  renting,  or  leasing  and  running  under  said  con- 
trol, separate  and  distinct,  and  competing  in  the  manufacture 
and  sale  of  distilling  products  among  the  several  states ;  that, 
in  pursuance  of  said  combination,  they  used,  managed,  and 
controlled  all  said  distilleries,  and  by  means  thereof  did,  dur- 
ing the  period  last  mentioned,  manufacture  and  sell,  and  con- 
trol the  manufacture  and  sale,  within  the  United  States,  of 
77,000,000  gallons  of  said  distillery  products,  said  quantity 
being  75  per  cent,  of  all  the  distillery  products  made  and 
sold  within  and  among  the  United  States  during  said  period ; 
that  the  condition  of  trade  and  commerce  in  said  •  products 
among  ihe  several  states  during  said  period  was  such  that, 
by  controlling  the  manufacture  and  sale  of  75  per  cent,  of 
said  distillery  products,  they  were  able  to  control  and  fix  the 
price  at  which  they  would  sell  such  products  to  dealers 
therein  in  the  several  states,  and  to  control  and  fix  the  price 
at  which  such  dealers  should  sell  the  same  to  citizens  of  the 
several  states  during  said  period;  that  by  said  means  they 
intended  to  control  the  amount  of  said  distillery  products 
manufactured  and  sold  among  the  several  states,  and  to  con- 
trol and  fix  the  price  at  which  said  distillery  products  should 
be  sold  by  all  dealers  therein  among  the  several  states,  and 
in  the  state  of  Massachusetts,  and  to  prevent  and  counteract 
the  effect  of  free  competition  in  the  usual  price  at  which  said 
products  were  sold  among  and  within  the  several  states,  and 
to  increase  and  augment  the  usual  price  thereof,  and  thereby 
e3cact  and  procure  great  sums  of  money  from  the  citizens  of 
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Massachusetts  and  other  states  purchasing  distillery  prod- 
ucts, and  to  secure  to  themselves  exclusively  the  trade  and 
commerce  in  said  distillery  products,  and  by  all  the  means 
aforesaid  unlawfully  to  restrain  the  trade  and  commerce  in 
such  products  among  the  several  states  of  the  United  States. 

The  first  count  then  alleges  that,  in  pursuance  of  said  pur- 
pose and  intent,  they,  under  the  form  and  guise  of  said  Dis- 
tilling &  Cattle  Feeding  C!ompany,  on  October  8,  1890,  did 
at  Boston,  within  the  district  of  Massachusetts,  ^negotiate 
a  sale,  and  did  sell,"  to  the  firm  of  D.  T.  Mills  &  Co^  5,642.82 
proof  gallons  of  alcohol,  which  was  then  in  the  state  of  Illi- 
nois; that  by  reason  of  said  combination,  and  of  their  con- 
trol of  the  large  number  of  distilleries  and  the  manufacture 
of  75  per  cent  of  all  such  products  in  the  United  States,  they 
did  fix  the  price  at  which  said  D.  T.  Mills  &  Co.,  who  were 
dealers  therein  at  Boston,  should  and  did  sell  said  alcohol 
within  said  district  of  Massachusetts,  or  for  transportation 
into  any  other  state,  ^^  and  did  compel  said  Mills  &  Co.  to 
sell  said  alcohol  within  said  district  of  Massachusetts  for 
use  in  said  district,  or  for  transportaticm  to  other  states  of 
the  United  States,  at  no  less  price  than  that  fixed  ^  by  the 
accused;  that  by  this  means  tiiey  controlled  the  amount  of 
distilled  products  sold  within  the  state  of  Massachusetts,  and 
did  fix  the  price  at  which  said  products  were  sold  by  dealers 
in  said  state;  that  they  thereby  prevented  and  counteracted 
the  effect  of  free  competition  on  the  usual  price  at  which  said 
products  were  sold  within  the  state,  and  did  increase  and 
augment  the  usual  price  at  which  said  distillery  products 
were  sold  in  the  state  of  Massachusetts  for  use  therein  or 
transportation  therefrom,  and  that  they  thereby,  and  by  the 
means  aforesaid,  did  ^^re-  [110]  strain  the  trade  and  com- 
merce in  said  distilling  products  between  the  state  of  Mas- 
sachusetts and  the  states  of  the  said  United  States  other  than 
the  state  of  Massachusetts,''  contrary  to  the  form  of  the 
statutes  in  such  case  made  and  provided. 

The  second  count,  based  upon  the  second  section  of  the  act, 
after  the  aforesaid  general  recital,  charges  an  unlawful  at- 
tempt to  monopolize  the  trade  and  commerce  in  distillery 
products  under  the  form  and  guise  of  said  Distilling  ft  Cattle 
Feeding  Cmnpany;  and  the  specific  acts  therein  alleged  are 
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that  <m  September  18,  1890,  C.  L  Hood,  of  Lowell,  Mass., 
purchased  from  Webb  &  Harrison,  as  distributing  agents  of 
the  accused,  526.62  proof  gallons  of  alcohol;  that  the  defend- 
ant, in  the  form  and  guise  of  the  aforesaid  company,  prom- 
ised said  Hood  a  rebate  of  five  cents  per  gallon  on  the  pur- 
chase price  of  said  alcc^ol,  upon  condition  that  for  six 
months  from  the  date  of  the  promise  he  should  have  bought 
his  supply  or  supplies  of  distillery  products  exclusively  from 
said  company's  agents,  and  should  not  have  sold  any  of  the 
products  so  purchased  at  less  than  the  company's  distributing 
agents'  list  prices,  and  should  furnish  evidence  of  compliance 
with  those  conditions  in  the  form  of  a  certificate.  This  count 
alleges  a  similar  arrangement  with  Kelly  and  Durkee  on  the 
•sale  to  them,  September  23, 1890,  by  the  ccmipany's  distribu- 
ting agents,  of  85.54  proof  gallons  of  alcohol.  It  also  sets 
out  a  list  of  the  distributing  agents  from  whom  purchases 
could  be  made,  and  the  agreement  of  the  ccmipany  as  to  the 
five  cents  per  gallon  rebate,  and  the  condition  on  which  it 
would  be  made.  It  is  alleged  that,  by  means  of  said  premises 
and  terms  of  rebate  to  said  purchasers,  the  accused,  under  the 
form  and  guise  aforesaid,  did  attempt  to  monopolize  to  them- 
selves the  trade  and  commerce  in  said  distillery  products 
among  the  several  states,  in  violation  of  law. 

The  third  count  is  based  upon  the  first  section  of  the  act 
It  alleges  an  agreement  made  by  the  aforesaid  company  with 
C.  L  Hood,  at  Lowell;  Mass.,  cm  the  sale  to  him  of  518.88 
gallons  of  said  company's  products,  made  October  2,  1890, 
for  a  rebate  upon  the  same  terms  and  conditions  as  set  forth 
in  the  second  count,  by  which  arrangement  and  promise  it  is 
charged  that  the  accuiaed  ^  did  attempt  to  execute  and  carry 
out  the  purpose  and  intent  aforesaid  to  restrain  the  trade  and 
commerce  in  said  distillery  products  among  the  several  states 
of  the  said  United  States,  and  especially  between  the  state  of 
Massachusetts  and  other  states  of  the  United  States,  against 
the  peace,"  etc. 

The  fourth  count  is  also  founded  upon  section  1  of  the  act 
It  sets  out  a  contract  or  agreement  of  the  Distilling  &  Cattle 
Feeding  Company  with  Kelly  and  Durkee,  bearing  date  at 
Peoria,  HI.,  September  23, 1891,  promising  to  pay  the  latter 
$1^  as  a  rebate  of  6  cents  per  gallon  on  85.54  proof  gallons 
lOSTO^"— a  Doc.  Ill,  aS-1,  vol  1 6 
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of  the  company  products  purchased  that  day,  upon  the  same 
terms  and  conditions  as  alleged  in  the  second  and  third 
counts;  and  then  sets  forth  the  certificate  of  said  Kelly  and 
Durkee  that  they  had  since  the  date  of  the  agreement  pur- 
chased all  their  supply  of  such  goods  as  are  produced  by  the 
Distilling  &  Cattle  Feeding  Company,  exclusively  from  one 
or  more  of  the  dealers  or  distributing  agents  of  the  company, 
[111]  of  which  a  list  is  attached.  This  certificate  bears  date 
May  7, 1892,  and  it  is  charged  that  the  purchaser's  compliance 
with  tlie  terms  and  conditions  on  which  the  company  prom- 
ised to  make  or  pay  the  5  cents  per  gallon  on  rebate  was  a 
contract  in  restraint  of  trade  and  commerce,  within  the 
provisions  of  the  statute. 

In  the  consideration  of  this  indictment  it  should  be  borne 
in  mind  that  there  are  no  common-law  offenses  against  ihe 
United  States;  that  the  federal  courts  cannot  resort  to  the 
common  law  as  a  source  of  criminal  jurisdiction ;  that  crimes 
and  offenses,  cognizable  under  the  authority  of  the  United 
States,  are  such,  and  only  such,  as  are  expressly  designated  by 
law ;  and  that  congress  must  define  these  crimes,  fix  their  pun- 
ishment, and  confer  the  jurisdiction  to  try  them.  U.  S.  v. 
Hudson,  7  Cranch,  32;  U.  S.  v.  Coolidge,  1  Wheat.  415; 
U.  8.  V.  Britton,  108  U.  S.  199-206,  2  Sup.  Ct.  Rep.  531. 

When  congress,  under  and  in  the  exercise  of  powers  con- 
ferred by  the  constitution,  adopts  or  creates  common-law 
offenses,  the  courts  may  properly  look  to  that  body  of  juris- 
prudence for  the  true  meaning  and  definition  of  such  crimes, 
if  they  are  not  clearly  defined  in  the  act  creating  them. 
U.  S.  V.  Armstrong,  2  Curt.  446 ;  U.  S.  v.  Coppersmith,  4  Fed. 
Rep.  198.  The  act  of  July  2,  1890,  on  which  the  present  in- 
dictment is  based,  in  declaring  that  contracts,  combinations, 
and  conspiracies  in  restraint  of  trade  and  commerce  between 
the  states  and  foreign  countries  were  not  only  illegal,  but 
should  constitute  criminal  offenses  against  the  United  States, 
goes  a  step  beyond  the  common  law,  in  this:  that  contracts 
in  restraint  of  trade,  while  unlawful,  were  not  misdemeanors 
or  indictable  at  common  law.  It  adopts  the  common  law 
in  making  combinations  and  conspiracies  in  restraint  of  the 
designated  trade  and  commerce  criminal  offenses,  and  creates 
a  new  crime,  in  making  contracts  in  restraint  of  trade  mis- 
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demeanors,  and  indictable  as  such.  But  the  act  does  not 
undertake  to  define  what  constitutes  a  contract,  combination, 
or  conspiracy  in  restraint  of  trade,  and  recourse  must  there- 
fore be  had  to  the  common  law  for  the  proper  definition  of 
these  general  terms,  and  to  ascertain  whether  the  acts  charged 
come  within  the  statute.  We  regard  it  as  well  settled  by 
the  authorities  that  an  indicUnent,  following  simply  the 
hmguage  of  the  act,  would  be  wholly  insufficient,  for  the 
reason  that  the  words  of  the  statute  do  not  of  themselves 
fully,  directly,  and  clearly  set  forth  all  the  elements  neces- 
sary to  constitute  the  offense  intended  to  be  punished.  U.  8. 
V.  Cruikshanky  92  U.  S.  542;  U.  S.  v.  Simmands^  96  U.  S. 
360;  U.S.Y.CarU,105V.S.Qll;  U.  S.  v.  Britton,  107  JJ.  9. 
665,  2  Sup.  Ct  Rep.  512;  U.  S.  v.  TrumbuU,  46  Fed.  Rep. 
755. 

Under  the  principle  established  by  those  cases,  the  several 
counts  of  the  present  indictment  must  be  tested,  not  by  the 
general  recitals  and  averments  thereof,  although  in  the  words 
of  the  statutes,  but  by  the  specific  acts  or  particular  facts, 
which  are  alleged  to  have  been  actually  done  and  committed 
by  the  accused.  If  the  particular  acts  or  facts  charged  do 
not,  as  a  matter  of  law,  constitute  contracts,  combinations, 
or  conspiracies  in  restraint  of  trade  and  commerce  among 
the  several  [112]  states,  or  a  monopoly  or  attempt  to  monopo- 
lize any  part  of  such  trade  or  commerce,  no  amount  of  aver- 
ments and  allegations  that  the  accused  ^'  engaged  in  a  com- 
bination," or  "  made  contracts  in  restraint "  of  such  trade  or 
commerce,  or  "  monopolized  "  or  "  attempted  to  monopolize  " 
the  same,  will  avail  to  sustain  the  indictment.  Whether  the 
accused  is  charged  with  an  offense  is  to  be  determined  by  the 
particular  acts  or  facts  set  forth,  and  not  by  the  conclusions 
of  the  pleader,  although  asserted  in  the  words  of  the  statute: 
"Every  offense  consists  of  certain  acts  done  or  omitted 
under  certain  circumstances,  and  in  the  indictment  for  the 
offense  it  is  not  sufficient  to  charge  the  accused  generally  with 
having  committed  the  offense,  but  all  the  circiunstances  con- 
stituting the  offense  must  be  specially  set  forth."  U.  S.  v. 
Cruikshank,  92  U.  S.  542,  568. 

Do  the  particular  facts  set  forth  in  the  indictment  consti- 
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tute  violation  of  the  statute?  In  construing  and  applying 
the  provisions  of  the  act  to  the  specific  offenses  charged,  it 
must  be  assumed  that  congress  did  not  intend  to  make  the 
enactment  either  retroactive  or  give  it  an  ex  post  facto  oper- 
ation and  effect  No  criminality  can  therefore  be  ascribed 
to  the  acts  of  the  accused  in  respect  to  their  recited  combi- 
nation on  February  11,  1890,  in  restraint  of  trade  and  com- 
merce in  distillery  products  by  means  of  the  Distilling  & 
Cattle  Feeding  Company,  a  corporation  organized  by  them 
on  that  day  under  the  laws  of  Illinois,  and  its  acquisition  and 
control  prior  to  the  passage  of  the  act  of  July  2, 1890,  of  70 
other  distilleries,  which  enabled  said  company  to  manufac- 
ture and  sell  70,000,000  gallons  of  said  distillery  products, 
said  quantity  being  75  per  cent  of  all  the  distillery  products 
manufactured  and  sold  in  the  United  States  between  the  date 
or  dates  of  acquiring  said  distilleries  and  the  finding  of  the 
indictment  It  is  not  alleged  that  this  acquisition  and  con- 
trol of  the  70  other  distilleries  by  the  accused  or  by  the  Dis- 
tilling &  Cattle  Feeding  Company,  by  means  of  which  this 
large  production  was  secured,  was  in  any  respect  unlawful ;  nor 
is  it  alleged,  or  even  recited,  that  the  parties  from  whom  said 
70  other  distilleries  were  acquired,  were  by  contract  restrained 
from  thereafter  engaging  in  the  distillery  business,  either 
generally  or  partially.  From  anything  averred  or  recited 
to  the  contrary,  it  must  be  presumed,  in  this  proceeding,  that 
the  defendants,  or  the  Distilling  &  Cattle  Feeding  Company, 
in  whose  form  and  guise  the  accused  is  said  to  have  acted, 
were  in  the  rightful  possession  and  control  of  the  numerous 
distilleries  employed  by  them  in  the  manufacture  of  distilled 
products;  and  the  quantity  of  such  products,  whether  large 
or  small,  can  in  no  way  affect  the  right  of  disposition  inci- 
dent to  lawful  ownership.  Congress  may  place  restriction 
and  limitations  upon  the  right  of  corporations  created  and 
organized  under  its  authority  to  acquire,  use,  and  dispose  of 
property.  It  may  also  impose  such  restrictions  and  limita- 
tions upon  the  citizen  in  respect  to  the  exercise  of  a  public 
privilege  or  franchise  conferred  by  the  United  States.  But 
congress  certainly  has  not  the  power  or  authority  under  the 
conmierce  clause,  or  any  other  provision  of  the  constitution, 
to  limit  and  restrict  the  right  of  corporations  created  by  the 
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states,  or  the  citi-  [113]  zens  of  the  states,  in  the  acquisition, 
control,  and  disposition  of  property.  Neither  can  congress 
regulate  or  prescribe  the  price  or  prices  at  which  such  prop- 
erty, or  the  products  thereof,  shall  be  sold  by  the  owner  or 
owners,  whether  corporations  or  individuals.  It  is  equally 
clear  that  congress  has  no  jurisdiction  over,  and  cannot  make 
criminal,  the  aims,  purposes,  and  intentions  of  persons  in 
the  acquisition  and  control  of  property,  which  the  states  of 
their  residence  or  creation  sanction  and  permit.  It  is  not 
material  that  such  property,  or  the  products  thereof,  may 
become  the  subject  of  trade  or  commerce  among  the  several 
states  or  with  foreign  nations.  Commerce  among  the  states, 
within  the  exclusive  regulating  power  of  congress,  "  consists 
of  intercourse  and  traffic  between  their  citizens,  and  includes 
the  transportation  of  persons  and  property,  as  well  as  the 
purchase,  sale,  and  exchange  of  commodities."  County  of 
MohUe  V.  Kimball^  102  U.  S.  691-702;  Gloucester  Ferry  Go. 
V.  Pennsylvania^  114  U.  S.  203,  5  Sup.  Ct  Rep.  826.  In  the 
application  of  this  comprehensive  definition,  it  is  settled  by 
the  decisions  of  the  supreme  court  that  such  commerce  in- 
cludes, not  only  the  actual  transportation  of  commodities 
and  persons  between  the  states,  but  also  the  instrumentalitiefl 
and  processes  of  such  transportation.  That  it  includes  all 
the  negotiations  and  contracts  which  have  for  their  object, 
or  involve  as  an  element  thereof,  such  transmission  or  passage 
from  one  state  to  another.  That  such  commerce  begins,  and 
the  regulating  power  of  congress  attaches,  when  the  com- 
modity or  thing  traded  in  commences  its  transportation  from 
the  state  of  its  production  or  siPus  to  some  other  state  or 
foreign  country,  and  terminates  when  the  transportation  is 
completed,  and  the  property  has  become  a  part  of  the  gen- 
eral mass  of  the  property  in  the  state  of  its  destination. 
When  the  commerce  begins  is  determined,  not  by  the  char- 
acter of  the  commodity,  nor  by  the  intention  of  the  owner 
to  transfer  it.to  another  state  for  sale,  nor  by  his  preparation 
of  it  for  transportation,  but  by  its  actual  delivery  to  a  com- 
mon carrier  for  transportation,  or  the  actual  commencement 
of  its  transfer  to  another  state.  At  that  time  the  power  and 
regulating  authority  of  the  state  ceases,  and  that  of  congress 
attaches  and  continues,  until  it  has  reached  another  state,  and 
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become  mingled  with  the  general  mass  of  property  in  the 
latter  state.  That  neither  the  production  or  manufacture 
of  articles  or  commodities  which  constitute  subjects  of  com- 
merce, and  which  are  intended  for  trade  and  traffic  with  cit- 
izens of  other  states,  nor  the  preparation  for  their  transpor- 
tation from  the  state  where  produced  or  manufactured,  prior 
to  the  commencement  of  the  actual  transfer,  or  transmission 
thereof  to  another  state,  constitutes  that  interstate  commerce 
which  comes  within  the  regulating  power  of  congress;  and, 
further,  that  after  the  termination  of  the  trai^portation  of 
commodities  or  articles  of  traffic  from  one  state  to  another, 
and  the  mingling  or  merging  thereof  in  the  general  mass  of 
property  in  the  state  of  destination,  the  sale,  distribution, 
and  consumption  thereof  in  the  latter  state  forms  no  part 
of  interstate  commerce.  Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.  1 ;  Brown  v.  Houston,  114  U.  S.  622,  6  Sup. 
Ct  Rep.  1091;  Coe  v.  En^ol,  116  U.  S.  617-520,  6.  Sup.  Ct 
Rep.  476;  Rollins  [114]  v.  Taxing  Dist.,  120  U.  S.  497,  7 
Sup.  Ct  Rep.  592 ;  and  Kidd  v.  Pearson,  128  U.  S.  1, 9  Sup.  Ct 
Rep.  6.  In  the  latter  case  the  supreme  court  pointed  out  the 
distinction  between  commerce  and  the  subjects  thereof,  and 
held  that  the  manufacture  of  distilled  spirits,  even  though 
they  were  intended  for  export  to  other  states,  was  not  com- 
merce, falling  within  the  regulating  powers  of  congress. 

Stripping  the  indictment  of  its  verbiage, — ^its  general  re- 
citals and  conclusions  of  law, — does  either  count  thereof 
charge  any  real  offense  against  the  United  States  over  which 
the  district  court  of  Massachusetts  has  jurisdiction?  The 
specific  offense  charged  in  the  first  count  is  that  the  defend- 
ants, under  the  form  and  guise  of  the  Distilling  &  Cattle 
Feeding  Company,  sold  on  October  3,  1890,  to  Mills  and 
Gaffield,  copartners  imder  the  name  of  D.  T.  Mills  &  Co.,  a 
certain  quantity  of  distilled  products  then  in  the  state  of 
Illinois;  that,  by  reason  of  said  Distilling  &  Cattle  Feeding 
Company's  controlling  the  manufacture  and  sale  of  76  per 
cent  of  all  such  products  in  the  United  States,  they  fixed  the 
price  at  which  said  purchasers  should  and  did  sell  said  alco- 
hol for  use  in  Massachusetts,  or  for  transportation  into  any 
other  state,  ^  and  did  compel  said  Mills  and  Ghiffield,  as  co- 
partners, to  sell  said  alcohol  at  no  less  price  than  that  fixed  " 
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by  them.  It  is  not  alleged  how  said  Boston  purchasers  were 
^compelled"  to  sell  at  the  prices  fixed  by  the  defendants, 
nor  how,  or  under  what  arrangement,  the  defendants  fixed 
the  price  at  which  the  alcohol  should  be  sold  in  Massachu- 
setts, or  for  transportation  therefrom.  Was  it  one  of  the  pro- 
visions of  the  contract  of  sale  and  purchase,  or  was  it  by 
a  combination  or  conspiracy  between  the  defendants  and  the 
Boston  purchasers?  The  means  described  by  which  the  de- 
fendants were  enabled  to  fix  the  price  at  which  the  purchasers 
should  sell  the  alcohol  was  certainly  not  a  ^  contract,  combi- 
nation, or  conspiracy  in  restraint  of  trade  and  commerce 
among  the  states."  If  they,  by  force  or  duress,  "  compelled  " 
the  purchasers  to  sell  at  a  price  fixed  by  them,  such  compul- 
sion would  not  constitute  either  a  contract,  combination,  or 
conspiracy  in  restraint  of  trade.  It  cannot  be  assumed,  un- 
der the  language  employed  in  this  count,  that  there  was  any 
^contract"  between  the  defendants  and  Mills  and  Gaffield 
which  by  its  terms  and  provisions  restrained  the  latter  in 
respect  to  the  price  at  which  they  should  or  did  sell  the  alco- 
hoL  The  count  certainly  charges  no  ^'  combination  or  con- 
spiracy," within  the  meaning  of  the  act,  between  the  defend- 
ants and  the  Boston  purchasers.  The  charge  is  too  vague 
and  general  to  show  a  ^^  contract "  in  restraint  of  trade,  such 
as  the  first  section  of  the  act  contemplates  and  declares  illegaL 
It  cannot  be  aided  by  presumption  or  intendments.  It  is  bad 
upon  its  face,  and  charges  no  offense  committed  in  the  state 
of  Massachusetts  of  which  the  United  States  courts  in  that 
state  could  take  jurisdiction. 

The  second  count  charges  an  attempt  on  the  part  of  defend- 
ants to  monopolize  to  themselves,  under  the  form  and  guise 
of  said  Distilling  &  Cattle  Feeding  (Company,  the  trade  and 
commerce  in  distillery  products  among  the  several  states,  and 
between  the  state  of  Massachusetts  and  other  states;  the  spe- 
cial acts  on  which  this  charge  is  based  being  that,  [116]  on 
the  purchase  of  certain  quantities  of  alcohol  by  C.  L  Hood, 
and  Kelly  &  Durkee,  (citizens  and  residents  of  Massachu- 
setts,) in  Septemb^,  1890,  from  certain  distributing  agents 
of  the  Distilling  &  Cattle  Feeding  Company,  the  defendants, 
under  the  form  and  guise  of  said  company,  agreed  and  prom- 
ised that  if  said  purchasers  would,  for  a  certain  designated 
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period,  (six  months,)  buy  all  their  supply  or  supplies  of  dis- 
tillery products  exclusively  from  said  company's  distributing 
agents,  (two  of  whom,  as  appears  in  the  count,  were  located 
at  Boston,  Mass.,)  and  would  not  sell  the  alcohol  or  other 
distillery  products  so  purchased  at  any  lower  prices  than  the 
list  prices  of  such  distributing  agents,  and  would  make  a 
proper  certificate  of  such  facts,  then  the  said  Distilling  & 
Cattle  Feeding  Company  would  make  and  pay  to  said  pur- 
chasers a  rebate  of  five  cents  per  gallon  on  each  gallon  pur- 
chased by  them.  The  third  and  fourth  counts  set  out  sub- 
stantially the  same  arrangement  and  agreement  as  to  the 
payment  of  a  rebate  of  five  cents  per  gallon  upon  the  pur- 
chasers' compliance,  during  the  period  stated,  with  the  afore- 
said terms  and  conditions,  and  charge  the  same  to  have  been 
contracts  in  restraint  of  trade  and  commerce  among  the 
states,  within  the  purview  of  the  statute.  We  may  therefore 
consider  those  three  counts  together.  Do  the  facts  therein 
set  forth  constitute  either  an  "  attempt  to  monopolize  "  trade 
and  commerce  in  distillery  products  among  the  states,  or 
contracts  in  restraint  of  such  trade?  It  is  not  very  clear 
what  congress  meant  by  the  second  section  of  the  act  of 
July  2, 1890,  in  declaring  it  a  misdemeanor  to  "  monopolize," 
or  "  attempt  to  monopolize,"  any  part  of  the  trade  or  com- 
merce among  the  states  or  with  foreign  nations.  It  is  very 
certain  that  congress  could  not,  and  did  not,  by  this  enact- 
ment, attempt  to  prescribe  limits  to  the  acquisition,  either 
by  the  private  citizen  or  state  corporation,  of  property  which 
might  become  the  subject  of  interstate  commerce,  or  declare 
tiiat,  when  the  accumulation  or  control  of  property  by  legiti- 
mate means  and  lawful  methods  reached  such  magnitude  or 
proportions  as  enabled  the  owner  or  owners  to  control  the 
traffic  therein,  or  any  part  thereof,  among  the  states,  a  crim- 
inal offense  was  committed  by  such  owner  or  owners.  All 
persons,  individually  or  in  corporate  organizations,  carrying 
on  business  avocations  and  enterprises  involving  the  pur- 
chase, sale,  or  exchange  of  articles,  or  the  production  and 
manufacture  of  commodities,  which  form  the  subjects  of  com- 
merce, will,  in  a  popular  sense,  monopolize  both  state  and 
interstate  traffic  in  such  articles  or  commodities  just  in  pro- 
portion as  the  owner's  business  is  increased,  enlarged,  and 
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developed.  But  ihe  magnitude  of  a  party's  business,  pro- 
duction, or  manufacture,  with  the  incidental  and  indirect 
powers  thereby  acquired,  and  with  the  purpose  of  regulating 
prices  and  controlling  interstate  traffic  in  the  articles  or  com- 
modities forming  the  subject  of  such  business,  production,  or 
manufacture,  is  not  the  monopoly,  or  attempt  to  monopolize, 
which  the  statute  condenms. 

A  "  monopoly ,**  in  the  prohibited  sense,  involves  the  ele- 
ment of  an  exclusive  privilege  or  grant  which  restrained 
others  from  the  exercise  of  a  right  or  liberty  which  they  had 
before  the  monopoly  was  secured.  In  commercial  law,  it  is 
the  abuse  of  free  commerce,  by  which  one  or  more  [116]  indi- 
viduals have  procured  the  advantage  of  selling  alone  or 
exclusively  all  of  a  particular  kind  of  merchandise  or  com- 
modity to  the  detriment  of  the  public.  As  defined  by  Black- 
stone,  (4  Bl.  Comm.  169,)  and  by  Ijord  Coke,  (8  Co.  Inst. 
181,)  it  is  a  grant  from  the  sovereign  power  of  the  state  by 
commission,  letters  patent,  or  otherwise,  to  any  person  or 
corporation,  by  which  .the  exclusive  right  of  buying,  selling, 
making,  working,  or  using  imything  is  given.  When  this 
section  of  the  act  was  under  consideration  in  the  senate,  dis- 
tinguished members  of  its  judiciary  committee  and  lawyers  of 
great  ability  explained  what  they  understood  the  term  ^^  mo- 
nopoly" to  mean;  one  of  them  saying:  ^It  is  the  sole 
engrossing  to  a  man's  self  by  means  which  prevent  other  men 
from  engaging  in  fair  competition  with  him."  Another  sen- 
ator defined  the  term  in  the  language  of  Webster's  Diction- 
ary: ^*To  engross  or  obtain,  by  any  means,  the  exclusive 
right  of,  especially  the  right  of  trading,  to  any  place  or  with 
any  country,  or  ^strict;  as  to  monopolize  the  India  or  Le- 
vant trade."  It  will  be  noticed  that,  in  all  the  foregoing 
definitions  of  "monopoly,"  there  is  embraced  two  leading 
elements,  viz.,  an  exclusive  right  or  privilege,  on  the  one  side, 
and  a  restriction  or  restraint  cm  the  other,  which  will  operate 
to  prevent  the  exercise  of  a  right  or  liberty  open  to  the  public 
before  the  monopoly  was  secured.  This  being,  as  we  think, 
the  general  meaning  of  the  term,  as  employed  in  the  second 
section  of  the  statute,  an  "  attempt  to  monopolize  "  any  part 
of  the  trade  or  commerce  among  the  states  must  be  an  attempt 
to  secure  or  acquire  an  exclusive  right  in  such  trade  or  corn- 
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meroe  by  means  which  prevent  or  restrain  others  from  engag- 
ing therein.  It  was  certainly  not  a  "  monopoly,"  in  the  legal 
sense  of  the  term,  for  the  accused  or  the  Distilling  &  Cattle 
Feeding  Company  to  own  70  distilleries,  and  the  products 
thereof,  whether  such  products  amounted  to  the  whole  or  a 
large  part  of  what  was  produced  in  the  country.  Their  own- 
ership and  control  of  such  products,  as  subjects  of  trade  and 
commerce,  is  not  what  the  statute  condemns,  but  the  mo- 
nopoly or  attempt  to  monopolize  the  interstate  trade  or 
commerce  therein.  In  this  acquisition  and  operation  of  the 
70  distilleries,  which  enabled  the  accused  or  said  Distilling 
&  Cattle  Feeding  Company  to  manufacture  and  control  the 
sale  of  75  per  cent  of  the  distillery  products  of  the  country, 
it  does  not  appear,  nor  is  it  alleged,  that  the  persons  from 
whom  said  distilleries  were  acquired  were  placed  under  any 
restraint,  by  contract  or  otherwise,  which  prevented  them 
from  continuing  or  re-engaging  in  such  business.  All  other 
persons  who  chose  to  engage  therein  were  at  liberty  to  do  so. 
The  effort  to  control  the  production  and  manufacture  of  dis- 
tillery products,  by  the  enlargement  and  extension  of  busi- 
ness, was  not  an  attempt  to  monopolize  trade  and  commerce 
in  such  products  within  the  meaning  of  the  statute,  and  may 
therefore  be  left  out  of  further  consideration. 

Was  the  arrangement  with  the  Boston  purchasers,  as  to 
making  them  a  rebate  upon  the  conditions  stated,  an  attempt 
to  monopolize  any  part  of  the  trade  and  commerce  among  the 
states  in  distillery  products?  It  is  not  alleged,  nor  is  it  to  be 
inferred  from  anything  that  is  set  forth,  that  said  pur- 
chasers bound  themselves,  or  entered  into  any  contractual 
[117]  obligations  or  understanding,  to  buy  their  distillery 
supplies  exclusively  from  the  distributing  agents  of  said 
Distilling  &  Cattle  Feeding  Company.  They  were  left  at 
perfect  liberty  to  purchase  when,  where,  or  from  whom  they 
pleased.  No  contractual  or  other  restraint  was  placed  up<m 
them.  Upon  certain  conditions,  which  it  was  entirely  op- 
tional witii  them  to  comply  with  or  disregard,  a  rebate  was 
promised  by  the  seller.  Such  an  arrangement  does  not 
amount  to  a  contract  to  purchase  exclusively  from  said  dis- 
tilling company  or  its  distributing  agents.  But,  suppose  it 
did,  ^ere  was  nothing  in  such  an  agreement  unlawful  or  in 
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contraventian  of  the  statute.  The  promise  of  a  rebate,  as 
an  inducement  for  exclusive  trading,  certainly  does  not  con- 
stitute an  "  attempt  to  monopolize,*'  when  the  purchaser  is 
left  at  liberty  to  buy  where  he  pleases,  and  when  all  other 
sellers  of  the  article  are  left  imrestrained  in  offering  the  same, 
or  greater,  inducements.  As  to  the  remaining  condition 
upon  which  the  rebate  was  to  be  payable,  the  same  observa- 
tion may  be  made.  The  purchasers  were  placed  under  no 
contractual  or  other  restraint  in  respect  to  the  price  at  which 
they  should  sell.  They  were  simply  offered  a  rebate,  as  an 
inducement  not  to  undersell  the  vendor's  distributing  agents, 
two  of  whom  were  located  at  Boston,  Mass.  The  arrange- 
ment relied  on,  considered  either  in  detail  or  as  a  whole,  in- 
volved no  '^  attempt  to  monopolize  any  part  of  the  trade  or 
commerce  among  the  states."  The  rebate  promised,  upon 
condition  of  exclusive  purchases  and  not  underselling  the 
vendor's  distributing  agents,  was  a  legitimate  method  of  in- 
ducing trade;  but  the  means  thus  employed  in  no  way  op- 
erated to  prevent  or  restrain  others  from  offering  the  same, 
or  greater,  inducements.  The  condition  as  to  not  selling  at 
lower  prices  than  those  of  the  distributing  agents  may  have 
had  a  tendency  to  maintain  prices,  but  that  would  not  have 
been  an  attempt  to  monopolize  trade.  The  inducements  of- 
fered for  the  exclusive  trade,  and  to  sell  at  no  lower  prices 
than  the  price  list  of  the  distributing  agents,  was  not  preju- 
dicial to  the  public  It  was  in  no  way  contrary  to  public 
policy,  or  an  unlawful  restraint  of  trade,  as  will  be  seen 
from  the  authorities  hereinafter  referred  to.  But,  aside 
from  this,  it  is  not  shown  that  said  arrangement  necessarily 
involved  or  related  to  interstate  traffic.  It  is  not  alleged 
that  Webb  &  Harrison,  the  distributing  agents,  from  whom 
Hood  and  Kelly  and  Durkee  made  their  purchases  of  alcohol, 
were  located  or  made  such  sales  in  some  other  state  than 
Massachusetts;  nor  tiiat  the  alcohol  itself  was  beyond  the 
limits  of  that  state  when  purchased.  Neither  is  it  shown 
that  the  exclusive  purchases  thereafter  to  be  made,  as  one  of 
the  conditions  on  which  the  rebate  was  to  be  paid,  could  not 
have  been  made  in  the  state  of  Massachusetts,  it  appearing 
from  the  face  of  the  count  that  two  of  such  distributing 
agents  were  located  at  Boston,  in  said  state.    Without  dwell- 
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ing  further  upon  its  consideration,  we  are  clearly  of  the 
opinion  that  this  second  count  fails  to  charge  any  offense 
against  the  petitioner. 

What  has  been  already  said  applies  largely  to  the  third 
and  fourth  counts.  The  matter  of  the  promised  rebate  upon 
the  same  conditions  as  set  forth  in  the  second  count,  which 
is  charged  to  have  been  a  con-  [118]  tract  in  restraint  of 
trade  and  conmierce  among  the  states,  and  between  the 
state  of  Massachusetts  and  other  states,  does  not  consti- 
tute any  offense  against  the  United  States,  or  in  any  way 
contravene  the  first  section  of  the  act  of  July  2,  1890,  be- 
cause there  was  actually  no  contract  which  bound,  or  at- 
tempted to  bind,  the  Massachusetts  purchasers  of  alcohol, 
as  to  where  or  from  whom  they  would  make  further  pur- 
chases during  the  period  stated,  nor  as  to  the  price  or  prices 
at  which  they  should  sell.  They  were  simply  offered  an  in- 
ducement in  respect  to  those  matters,  which  they  were  at 
perfect  liberty  to  comply  with  or  decline.  They  were  not 
restrained  by  any  contractual  obligation  during  the  stipu- 
lated period.  The  agreement  was  wholly  unilateral  during 
that  period.  Upon  compliance  with  the  conditions  as  al- 
leged in  the  fourth  count,  they  were  entitled  to  the  rebate; 
but  such  compliance  had  no  retroactive  operation  to  create 
a  valid  and  subsisting  contract  between  the  parties  prior 
thereto,  or  during  the  period  intervening  between  the  date 
of  the  promise  and  the  full  compliance  with  the  conditions  on 
which  the  rebate  was  to  be  paid.  During  that  period  there 
was  between  the  parties  no  contract  in  restraint  of  trade. 
But  suppose  the  arrangement  could  by  any  possibility  be 
construed  into  a  contract  between  the  parties  from  the  date 
of  the  promise,  or  during  the  stipulated  period,  it  could  not 
be  held  to  be  a  contract  in  restraint  of  trade.  It  is  not 
deemed  necessary  to  review  the  authorities  upon  the  subject 
of  contracts  in  restraint  of  trade,  nor  would  it  be  at  all  profit- 
able. It  is  well  settled  that  contracts  in  general  restraint  of 
trade  are  contrary  to  public  policy,  and  therefore  unlawful. 
The  arrangement  under  consideration  cannot  possibly  be 
considered  as  one  in  general  restraint  of  trade.  Where  the 
restraint  is  partial,  either  as  to  time  or  place,  its  validity  is 
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to  be  determined  by  its  reasonableness  and  the  existence  of 
a  consideration  to  support  it.  The  question  of  its  reasonable- 
ness depends  on  the  consideration  whether  it  is  more  injuri- 
ous to  the  public  than  is  required  to  afford  a  fair  protection 
to  the  party  in  whose  favor  it  is  secured.  No  precise  bound- 
ary can  be  laid  down  as  to  when,  and  under  what  circum- 
stances, the  restraint  would  be  reasonable,  and  when  it  would 
be  excessive.  Navigation  Co.  v.  Winsor^  20  WalL  64-68; 
Beal  V.  Chase^  31  Mich.  490;  Ward  v.  Byme^  6  Mees.  &  W. 
649 ;  Homer  v.  Oravea^  7  Bing.  735 ;  MaUan  v.  May^  11  Mees. 
&  W.  667;  Whittaker  v.  Howe^  3  Beav.  383;  Hodge  v.  Sloany 
107  N.  Y,  244,  17  N.  E.  Rep.  336.  In  the  present  case,  the 
arrangement  treated  as  a  contract  was  founded  upon  a 
valid  ccmsideration,  and  only  secured  to  the  vendors  a  rea- 
sonable protection  in  their  business.  It  was  not  an  unlawful 
contract  in  restraint  of  trade.  The  authorities  fully  support 
this  conclusion.  In  addition  to  those  referred  to  above,  we 
cite  the  following :  Brown  v.  JSounsaveU^  78  HL  689 ;  Fowle  v. 
Park  J 131  U.  S.  88, 9  Sup.  Ct  Rep.  668;  Chicago^  etc.,  R.  Co. 
v.  PvUman  South.  Car  Co.,  139  U.  S.  79, 11  Sup.  Ct  Rep.  490 ; 
Mogul  8.  S.  Co.  v.  McGregor,  [1892]  App.  Cas.  pt.  1,  p.  26, 
(decided  by  the  house  of  lords  in  December,  1891.)  In  this 
latter  case  there  was  a  combination  or  association  of  ship 
owners  who,  being  engaged  in  the  trade  with  China,  with  a 
view  of  obtaining  a  monopoly  of  the  homeward  tea  trade 
and  ex-  [119]  duding  the  plaintiffs  from  competing  with 
them  for  the  same,  and  thereby  keep  up  freight,  offered 
to  rebate  or  repay  every  sixth  month,  to  such  merchants  and 
shippers  in  China  as  should  have  shipped  their  tea  exclu- 
sively in  vessels  of  the  association,  6  per  cent,  on  all  freight 
paid  by  them.  The  plaintiffs,  as  rival  and  competing  ship 
owners,  were  thereby  excluded  from  this  business,  and  sued 
for  damages,  and  the  question  (almost  identical  with  that 
under  consideration)  was  presented  whether  the  combina- 
tion and  arrangement  adopted  by  the  association  to  secure  the 
exclusive  transportation  of  tea  trade  was  in  any  way  unlaw- 
fuL  It  was  first  passed  upon,  and  held  to  be  free  from  ob- 
jection, by  Lord  Coleridge.  21  Q.  B.  Div.  664, 4  Ry.  &  Corp. 
liEW  J.  611.    His  decision  was  sustained  on  appeal,  (23  Q.  B. 
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Div.  698, 7  Ry.  &  Corp.  Law  J.  228,)  and  was  finally  afltaned 
by  the  house  of  lords.  It  would  be  highly  instructive  to 
quote  at  length  from  the  opinions  delivered  in  the  house  of 
lords,  if  the  limits  of  this  opinion  permitted.  The  reason- 
ing and  conclusions  there  reached  fully  sustain  our  conclu- 
sions in  the  present  case. 

But  there  is  another  and  fatal  objection  to  all  the  counts 
of  this  indictment.  All  the  acts  and  matters  charged  as 
criminal  offenses  were,  as  shown  upon  the  face  of  the  indict- 
ment, the  acts  of  the  Distilling  &  Cattle  Feeding  Company, 
a  corporation  organized  under  the  laws  of  Illinois.  It  is 
not  alleged  what  relation  the  accused  bore  to  said  corpora- 
tion ;  nor  does  it  appear  whether  their  connection  therewith 
was  other  than  that  of  mere  stockholders,,  except  as  to  the 
defendant  Greenhut.  By  the  eighth  section  of  the  statute, 
it  is  provided  "  that  the  word  *  person '  or  *  persons '  wher- 
ever used  in  that  act,  shall  be  deemed  to  include  corpora- 
tions and  associations  existing  under  or  authorized  by  the 
laws  of  either  the  United  States,  the  laws  of  any  of  the 
territories,  the  laws  of  any  state,  or  the  laws  of  any  foreign 
country."  If  the  acts  charged  constitute  criminal  offenses, 
the  Distilling  &  Cattle  Feeding  Company  is  the. "  person  " 
who  has  committed  the  same.  It  would  be  unheard  of  in 
criminal  jurisprudence  to  make  its  stockholders  criminally 
responsible  for  the  corporation's  violation  of  the  statute. 
That  corporation  can  readily  be  reached  and  prosecuted  by 
the  government,  either  civilly  or  criminally,  for  what  it 
may  have  done  in  contravention  of  the  law,  without  requir- 
ing the  courts,  by  strained  construction  of  the  statute,  to 
extend  its  provisions  and  make  them  embrace  all  parties 
merely  interested  in  such  corporation.  Except  in  conspiracy 
offenses,  there  is  no  criminality  by  representation.  We  have 
not  deemed  it  necessary  or  proper  to  attempt  the  difficult 
task  of  defining  the  cases  to  which  the  statute  will  apply. 
The  enactment  was  manifestly  aimed  at  the  trust  combina- 
tions and  associations  formed  by  individuals  and  corpora- 
tions, which  the  state  courts  have  in  most  instances  declared 
illegal.  The  conclusion  of  the  court  is  that  the  petitioner, 
Lewis  H.  Greene  should  be  discharged,  and  it  is  accordingly 
so  ordered  and  adjudged. 
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[646]    UNITED  STATES  v.  NELSON  ET  AL. 
(District  Court,  D.  Minnesota.    Oetober  10»  1882.) 
[52  Fed.,  646.1 

MONOPOUES — SUFFIGIBNOT    OF    INDICTMENT — WOBDS    OF    StATUTV. — ^An 

indictment  under  the  act  of  congress,  "to  protect  trade  and  com- 
merce against  unlawful  restraint  and  monopolies,"  (26  St  at  Large, 
p.  209,)  must  contain  a  certain  description  of  the  offense,  and  a 
statement  of  facts  constituting  same,  and  it  is  not  suflScient  simply 
to  fdilow  the  language  of  the  statute* 
Samb — What  Ck>N8TiTUTss — ^Aobkembnt  to  Raise  Pbioe. — ^An  agree- 
ment between  a  number  of  lumber  dealers  to  raise  the  price  of  lum- 
ber 50  cents  per  thousand  feet,  in  advance  of  the  market  price, 
cannot  operate  as  a  restraint  upon  trade,  within  the  meaning  of  the 
act  of  congress,  *•  to  protect  trade  and  commerce  against  unlawful 
restraint  and  mcmopolies,"  (26  St  at  Large,  p.  209,)  unless  sncb 
agreement  involves  an  absorption  of  the  entire  traffic,  and  is  entered 
into  for  the  purpose  of  monopolizing  trade  in  that  commodity  with 
the  object  of  extortion. 

At  Law.  Indictment  under  the  act  of  July  2,  1890,  (26 
St.  at  Large,  p.  209,)  "  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies.*'  Demurrer  to  all  the 
counts  sustained. 

TTie  United  States  District  Attorney. 

W.  E.  EcHe^  for  defendants. 

Nblbon,  District  Judge. 

In  the  case  of  United  States  v.  Benjamin  F.  Nelson^  Sum- 
ner  T.  McKnightj  William  H.  H,  Day^  et  al.^  a  demurrer  is 
interposed  to  the  indictment  Pressure  of  business  in  court 
has  prevented  an  earlier  decision,  and  I  can  now  only  give 
my  reasons  briefly  for  sustaining  the  demurrer.  The  indict- 
ment intends  to  charge  offenses  under  the  act  of  congress 
entitled  "An  act  to  protect  trade  and  commerce  against  un- 
lawful restraints  and  monopolies.''  This  statute  declares 
contracts,  combinations  in  the  form  of  trusts  or  otherwise, 
and  monopolies  to  restrain  trade  or  commerce  among  the 

•  Syllabus  copyrighted,  1888,  by  West  Publishing  (3o. 
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several  states  and  foreign  nations,  illegal,  and  makes  them 
offenses,  and  affixes  the  punishment.  The  indictment  pur- 
ports to  charge  the  defendants  with  violating  the  law  by 
entering  into  a  contract,  and  unlawfully  engaging  in  a  com- 
bination in  the  form  of  a  trust,  and  confederating  together 
m  a  conspiracy  in  restraint  of  trade  among  the  several  states. 
There  are  12  counts  in  the  indictment.  The  first  6  counts 
charge  the  offense  in  the  language  of  the  statute,  and  the 
others  set  forth  facts  which  are  claimed  to  constitute  the 
offense.  The  federal  courts  by  this  act  are  given  jurisdiction 
to  apply  remedies  in  cases  where  interstate  commerce  is 
injuriously  affected  by  combinations  and  contracts  which  the 
state  courts  had  formerly  applied  to  protect  local  interests. 
In  order  to  administer  the  law,  the  court  must  determine 
what  is  an  unreasonable  and  unlawful  restraint  of  trade  or 
commerce  by  contracts,  trusts,  and  conspiracies,  and  whether 
a  contract  is  injurious  to  the  public.  In  all  cases  at  common 
law,  it  must  be  made  to  appear  that  the  acts  complained  of 
threatened  the  interests  of  the  public,  and  this  is  true  whether 
the  remedy  sought  to  be  applied  is  by  civil  or  criminal  pro- 
ceedings. It  is  urged  by  the  district  attorney  that,  the  offense 
being  statutory,  the  general  rule  in  such  cases,  to  wit,  [647] 
that  it  is  sufficient  to  allege  the  offense  in  the  language  of  the 
statute,  will  sustain  the  first  six  counts.  I  cannot  agree  to 
that.  This  is  not  a  case  where  every  fact  necessary  to  consti- 
tute the  offense  is  charged,  or  necessarily  implied,  by  follow- 
ing the  words  of  the  statute;  and  the  words  themselves  fully 
and  directly,  without  any  uncertainty  or  ambiguity,  set  ferth 
all  of  the  elements  necessary  to  constitute  the  offense;  and  it 
is  not  sufficient  to  follow  only  the  language  of  the  statute. 
Where  the  act  becomes  illegal  and  an  offense  only  from  the 
means  used  to  effect  it,  as  in  this  statute,  the  indictment  must 
state,  where  it  is  practicable,  so  much  as  will  show  its  ille- 
gality and  charge  the  accused  with  a  substantial  offense. 
See  V.  S.  V.  Cruikshank,  92  U.  S.  558.  The  charge  must 
contain  a  statement  of  facts  constituting  the  offense,  and  a 
certain  description  of  it,  which  this  indictment  does  not  in 
either  of  the  first  six  counts,  and  they  cannot  be  sustained. 

Do  the  facts  set  forth  in  the  last  six  counts  describe  an 
offense  which  the  statute  forbids?    The  first  of  these  counts 
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charges,  in  substance,  that  the  defendants  were  each  dealers 
in  lumber  in  the  United  States,  and  each  transacted  business 
at  numerous  towns  and  cities  in  different  states,  and  on  Sep- 
tember 7th,  at  the  city  of  Minneapolis,  they  agreed  together 
that  they  would  raise  the  price  of  lumber  50  cents  per  thou- 
sand feet  in  advance  of  the  market  price  of  pine  lumber  in 
the  states  of  Wisconsin,  Minnesota,  Iowa,  Illinois,  and  Mis- 
souri, and  in  pursuance  of  such  agreement  they  did  then  and 
there  raise  the  price  of  pine  lumber  50  cents  per  thousand 
feet  in  each  of  said  states  in  which  they  transacted  business. 
How  this  advance  in  price  by  these  parties  in  the  several 
states  mentioned  could  regulate  thereby  the  price  for  all 
dealers  is  not  set  forth.  It  appears  that  the  idea  of  the 
pleader  was  that  a  mutual  agr^ment  between  several  dealers 
that  they  would  raise  the  price  of  the  lumber  owned  or  manu- 
factured by  themselves  50  cents  per  thousand  feet  above  the 
market  price  necessarily  advanced  the  price  of  all  the  pine 
lumber  for  sale  in  those  states  to  that  extent,  and  none  could 
be  purchased  for  a  less  price.  While  it  may  be  true  that 
some  of  the  other  dealers  might  attempt  to  induce  purchasers 
to  be  governed  by  the  price  fixed  in  their  locality  by  the 
parties  to  the  agreement,  and  try  to  keep  up  prices,  yet  com- 
petition in  the  commodity  would  soon  bring  the  price  down, 
unless  there  were  fraudulent  or  coercive  means  resorted  to  for 
the  purpose  of  restraining  other  dealers,  and  preventing  them 
from  exercising  their  own  judgment  as  to  prices. 

An  agreement  between  a  number  of  dealers  and  manufac- 
turers to  raise  prices,  unless  they  practically  controlled  the 
entire  c(unmodity,  cannot  operate  as  a  restraint  upon  trade, 
nor  does  it  tend  to  injuriously  affect  the  public.  Unless  the 
agreement  involves  an  absorption  of  the  entire  traffic  in 
lumber,  and  is  entered  into  for  the  purpose  of  obtaining  the 
entire  control  of  it  with  the  object  of  extortion,  it  is  not  ob- 
jectionable to  the  statute,  in  my  opinion.  Competition  is  not 
^tifled  by  such  an  agreement,  and  other  dealers  would  soon 
force  the  parties  to  the  agreement  to  sell  at  the  market  price, 
or  a  reasonable  price,  at  least  What  has  been  said  in  regard 
to  this  count  applies  to  the  remaining  five,  in  which  [618] 
wrongful  combinations  and  conspiracies  in  restraint  of  trade 
are  alleged,  and  a  monopoly  of  the  whole  or  a  part  of  the 
10870O— s.  Doc.  Ill,  62-1,  vol  1 6 
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trade  and  commerce  in  lumber  in  the  several  states  men- 
tioned. The  allegations  are  too  indefinite  and  uncertain,  and 
the  demurrer  to  all  the  counts  is  sustained. 


[4401     UNITED     STATES     v.     TRANS  -  MISSOURI 
FREIGHT  ASS'N  ET  AL.« 

(Circuit  Court,  D.  Kansas.    November  28,  1892.) 
[53  Fed.,  440.] 

Cabbiebs — Combinations  to  Maintain  Rates. — An  agreement  be- 
tween several  competing  railway  companies,  and  the  formation 
of  an  association  thereunder,  for  the  purpose  of  maintaining  just 
and  reasonable  rates,  preventing  unjust  discriminations  by  furnish- 
ing adequate  and  equal  facilities  for  the  interchange  of  traffic  be- 
tween the  several  lines,  without  preventing  or  Illegally  limiting 
competition,  is  not  an  agreement,  combination,  or  conspiracy  in 
restraint  of  trade  In  violation  of  the  act  of  July  2,  1890,  \  1.* 

Same — Monopolies. — Nor  Is  such  an  agreement  in  violation  of  section 
2  of  such  act,  as  tending  to  the  monopolbEation  of  trade  and  c(»n* 
merce. 

Same — Pubijc  Poijct — ^Tbansfeb  of  Fbanchise. — Where  each  com- 
pany, by  such  agreement,  maintains  its  own  organization  as  before, 
elects  its  own  officers,  delegates  no  powers  to  the  association  to 
govern  in  any  respect  the  operations  or  methods  of  transacting  the 
routine  [441]  business  of  the  several  competing  lines,  but  simply 
requires  that  each  company  shall  charge  just  and  reasonable  rates, 
and  provides  for  certain  regulations  in  regard  to  changes  in  such 
rates,  such  contract  or  agreement  is  not  forbidden  by  public  policy 
as  amounting  to  a  transfer  of  the  franchises  and  corporate  powers 
of  such  companie& 

Same — ^Monopolies — Intebstatb  Cohmebcb  Act. — ^It  was  not  the  in- 
tentlon  of  congress  to  include  common  carriers  subject  to  the  act  of 
February  4,  1887,  within  the  provisions  of  the  act  of  July  2,  1890, 
which  is  a  special  statute,  relating  to  combinations  in  the  form  of 
trusts  and  conspiracies  in  restraint  of  trade. 

In  Equity.  Bill  by  the  United  States  against  the  Trans- 
Missouri  Freight  Association,  the  Atchison,  Topeka  &  Santa 

•  Affirmed  by  the  Circuit  Court  of  Appeals,  Blghth  Circuit  (58  Fed., 
68).  See  p.  180.  Reversed  by  the  Supreme  Court  (166  U.  S.,  200). 
Seep.  648. 

»  Syllabus  copyrighted,  1808,  by  West  Publishing  Co. 
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Fe  Bailroad  Company,  and  others,  for  the  dissolution  of  an 
association  or  combination  alleged  to  be  in  restraint  of  trade 
in  violation  of  the  act  of  July  2, 1890,  and  for  an  injunction 
restraining  the  several  companies  from  carrying  into  effect 
the  agreement  under  which  the  association  was  formed. 
Bill  dismissed. 

/.  W.  Ady  and  S.  R.  Peters^  for  complainant 

George  R.  Peck^  B.  P.  Waggener,  Wolcott  <&  Vaile^  Wal- 
lace Pratt ^  J.  P.  Dana^  Spencer^  Bumes  <&  Moaman^  J.  D, 
Strong^  W.  F.  Guthrie^  J.  M.  Thurston^  A.  L.  Williams^  N.  H. 
Loomis^  R.  W.  Blair^  John  R.  Hawley^  W.  F.  Evans^  Af.  A. 
Low  J  James  Hagerman^  and  T.  N.  Sedgwick^  for  defendants. 

BiNEB,  District  Judge. 

This  is  a  bill  in  equity,  brought  by  the  United  States  at- 
torney for  the  district  of  Kansas,  by  direction  of  the  attorney 
general,  in  the  name  of  the  United  States  against  the  Trans- 
Missouri  Freight  Association  and  18  railway  companies, 
which,  it  is  alleged  in  the  bill,  constitute  the  association. 

The  object  and  purpose  of  the  bill  is  to  obtain  a  decree 
declaring  said  freight  association  dissolved,  and  enjoining 
defendants,  and  each  of  them,  from  carrying  out  the  terms 
of  a  certain  memorandum  of  agreement  entered  into  by  and 
between  the  18  railway  companies  forming  this  association, 
which  agreement,  it  is  alleged,  is  imlawful,  because  main- 
tained by  said  railway  companies  in  violation  of  an  act  of 
congress,  entitled  "An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  approved  July 
2, 1890. 

It  is  alleged  in  the  bill  that  the  defendants  (the  18  railway 
companies)  are  common  carriers  incorporated  under  public 
statutes  of  several  states  and  of  the  United  States,  and  are 
engaged  in  moving,  carrying,  and  transporting  freight  and 
commodities  in  the  commerce,  trade,  and  traffic  which  is  con- 
tinuously carried  on  among  and  between  the  several  states 
of  the  United  States,  and  among  and  between  the  several 
states  and  territories  of  the  United  States,  and  between  the 
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states  and  territories  of  the  United  States  and  foreign  coun- 
tries ;  and  that  prior  to  Mardi  16, 1889,  each  of  the  defendant 
railway  companies  owned,  operated,  and  controlled  separate 
lines  of  railroad,  and  formshed  to  peracms  engaged  in  trade 
and  others,  among  the  states  and  territories  of  the  United 
States,  separate,  distinct,  and  competing  lines  of  transporta- 
tion between  the  states  and  territories  of  the  United  States 
lying  west  of  the  Mis-  [443]  souri  river  and  east  of  the 
Pacific  ocean,  and  that  to  encourage  and  secure  the  benefit 
of  the  competing  lines  of  transportation  throughout  that 
region  of  country  the  government  of  the  United  States  and 
the  states  and  territories  within  the  region  just  mentioned 
had  granted  to  the  defendants  public  franchises,  land  grants, 
securities,  and  subsidies  of  great  value.  That  on  the  15th 
day  of  March,  1889,  the  defendant  railway  companies,  not 
being  content  with  the  rates  of  freight  they  could  receive 
with  free  c(Mnpetition  among  themselves,  but  contriving  and 
intending  imjustly  and  oppressively  to  establish  and  main- 
tain arbitrary  rates  of  freight  and  transportation  in  the 
interstate  commerce  throughout  said  region,  did  combine, 
conspire,  confederate,  and  unlawfully  agree  together,  and  did 
enter  into  a  written  agreement  and  contract,  known  as  the 
"  Memorandum  of  Agreement  of  the  Trans-Missouri  Freight 
Association,"  by  the  terms  of  which  said  agreement  the 
association  has  control  of  all  competitive  trafiic  between 
points  in  that  region  of  country  lying  west  of  a  line  com- 
mencing at  the  ninety-fifth  meridian,  on  the  Gulf  of  Mexico, 
and  running  north  to  the  Bed  river,  and  thence  to  the  east- 
em  boundary  of  the  Indian  Territory;  thence  along  the 
eastern  line  of  said  territory  and  of  the  state  of  Kansas  to 
Kansas  City,  Mo. ;  thence,  by  the  Missouri  river,  to  the  point 
of  intersection  of  that  river  with  the  eastern  boundary  line 
of  Montana;  thence  by  said  eastern  boundary  line  to  the 
international  line  between  this  country  and  the  British 
possessions.  That  the  said  association,  by  a  board  created 
by  each  company  appointing  one  person  to  represent  it  in 
the  association,  and  that  the  several  railway  companies, 
members  of  the  association,  gave  to  the  association  the  power 
to  establish  and  maintain  rules,  regulations,  and  rates  on  all 
competitive  traffic,  through  and  local,  within  the  region  of 
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ootmiry  described  in  the  agreement;  and  that  said  associa- 
tion, by  the  terms  of  the  agreement^  is  given  the  power  to 
puni^  by  fine  any  member  that  reduces  the  rate  fixed  by  the 
association. 

It  is  farther  alleged  in  the  bill  that  the  said  agreement  took 
effect  on  the  Ist  day  of  April,  1889,  and  that  ever  since  that 
time  the  said  railway  c(»npanie8,  by  reason  of  said  agree- 
ment and  combination,  and  under  duress  of  the  fines  and  pen- 
alties prescribed  in  the  articles  of  agreement,  have  put  in 
force  and  maintained,  and  now  maintain,  tariffs  and  rates 
of  freight  fixed  by  said  association;  and  that  the  officers 
and  agents  of  said  railway  companies  have,  ever  since  said 
agreemoit  took  effect,  refused  to  put  in  force  reasonable 
rates  of  freight,  based  upon  the  cost  of  ccmstruction  and  op- 
eration of  their  several  lines  of  railroad  and  other  proper 
elements  to  be  considered  in  the  making  of  freight  rates;  and 
that  the  people  engaged  in  trade  and  commerce  within  the 
regicm  of  country  mentioned  in  said  articles  of  agreement 
are,  by  reason  of  said  combination  and  association,  deprived 
of  rates  of  freight,  benefits,  and  facilities  which  might  rea- 
sonably be  expected  to  flow  frcnn  free  competition  between 
said  several  lines  of  transportation.  It  is  further  alleged 
in  the  bill  that,  notwithstanding  said  association  is  in  viola- 
tion of  the  act  of  congress  of  July  2,  1890,  said  defendants, 
sinoe  the  date  of  said  act,  have,  and  stiU  continue  to  main- 
tain, the  arbitrary  rates  of  freight  fixed  by  the  [448]  said 
Trans-Missouri  Freight  Associaticm,  to  the  great  injury  and 
prejudice  of  the  public  and  to  the  people  of  the  United 
States.  Then  follows  the  prayer  that  the  defendants,  and 
each  of  them,  be  enjoined  from  further  agreeing,  combining, 
conspiring,  and  acting  together  to  maintain  rules  and  r^u- 
lations  for  carrying  freight  upon  their  sevw al  lines  of  rail- 
road, to  hinder  trade  and  commerce  betwem  the  states  and 
territories  of  the  United  States;  and  that  they  be  enjoined 
from  continuing  in  a  combination,  association,  or  conspiracy 
to  dei»4ve  the  people  en|piged  in  trade  and  commerce  among 
the  states  and  territories  of  the  United  States  of  such  fa- 
cilities, rates,  and  charges  of  freight  and  transportation  as 
will  be  attained  by  free  and  unrestrained  competition  be- 
tween said  several  lines  of  railroad;  and  that  said  defendants 


Digitized  by 


Google 


S4  63  FEDEBAX.  BEPOBTEB,  443. 

Opinion  of  the  Ck>nrt 

be  enjoined  from  agreeing,  combining,  conspiring,  and  acting 
together  to  monopolize  or  attempting  to  monopolize  freight 
traffic  in  tlie  states  and  territories  of  the  United  States  and 
that  all  and  each  of  them  be  enjoined  from  agreeing,  combin- 
ing, conspiring,  and  acting  tc^ther  to  prevent  eadi  or  any 
of  their  associates  in  said  agreement  frcnn  canning  freight 
and  commodities  in  the  trade  and  commerce  between  the 
states  and  territories  of  the  United  States,  except  at  such 
rates  as  shall  be  volmitarily  fixed  by  the  officers  and  agents  of 
each  of  said  roads  acting  independently  and  separately  in 
its  own  behalf. 

The  defendants  the  Missouri,  Kansas  &  Texas  Railway 
Company,  the  Chicago,  Kansas  &  Nebraska  Bailway  Com- 
pany, and  the  Denver,  Texas  &  Ft.  WorUi  Railroad  Com- 
pany have  filed  answers,  denying  that  they  were  members  of 
the  Trans-Missouri  Freight  Association.  The  other  15  com- 
panies have  each  filed  a  separate  answer,  but,  as  they  are 
substantially  the  same  as  to  the  facts,  it  will  not  be  necessary 
to  refer  to  them  separately.  They  each  admit  that  they  are 
conmion  carriers  engaged  in  transporting  persons  and  prop- 
erty among  the  several  states  and  territories  of  the  United 
States,  and  allege  that,  as  such  common  carriers,  they  are 
subject  to  the  provisions  of  the  act  of  congress  approved 
February  4,  1887,  entitled  "An  act  to  regulate  commerce." 
with  the  various  amendments  thereof  and  additions  thereto, 
and  that  said  act  and  the  amendments  constitute  the  system 
of  regulation  which  has  been  established  by  congress  for  the 
common  carriers  subject  to  said  act;  and  they  deny  that  they 
are  subject  to  the  provisions  of  the  act  of  congress  entitled 
"An  act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies,"  approved  July  2,  1890.  Further 
answering,  the  defendants  admit  that  they  severally  own, 
control,  and  operate  separate  and  distinct  lines  of  railroad 
fitted  up  for  carrying  on  business  as  common  carriers  of 
freight,  independently  and  disconnectedly  with  each  other, 
except  that  common  interest  exists  between  certain  of  the 
companies  named  in  the  answer.  It  is  further  admitted  by 
the  defendants  that  the  lines  of  road  mentioned  in  the  bill  are 
lines  of  transportation  and  communication  engaged  in  freight 
traffic  between  and  among  the  states  and  territories  of  the 
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United  States,  and  are  through  lines  for  freight  traffic  in 
that  region  of  country  lying  west  of  the  Mississippi  and 
Missouri  rivers  and  east  of  the  Pacific  ocean,  but  deny  that 
they  are  the  only  such  lines,  and  [444]  allege  that  there  are 
several  others,  naming  them.  It  is  further  admitted  that 
prior  to  the  organization  of  the  freight  association  the  de- 
fendants furnished  to  the  public,  and  persons  engaged  in 
trade,  traffic,  and  commerce  between  the  several  states  and 
territories  of  the  United  States  and  countries  named  in  the 
bill,  separate,  distinct,  and  competitive  lines  of  transporta- 
tion and  conununication,  and  allege  that  they  still  continue 
to  do  so.  It  is  further  admitted  that  some  of  the  roads  men- 
tioned in  the  bill  received  aid  by  land  grants  from  the  United 
States,  and  others  received  aid  from  the  states  and  territories 
by  loans  of  credits,  donations  of  depot  sites  and  right  of  way, 
and  in  a  few  cases  by  investments  of  money,  and  the  people  of 
the  said  states  and  territories  to  a  limited  extent  made  invest- 
ments in  the  stocks  and  bonds  in  some  of  said  railroads, 
while  other  of  the  lines  mentioned  in  the  bill  were  almost 
entirely  constructed  by  capital  furnished  by  nonresidents  of 
said  region.  It  is  further  admitted  that  the  purpose  of  said 
land  grants,  loans,  donations,  and  investments  was  to  obtain 
the  construction  of  competitive  lines  of  transportation  and 
communication,  to  the  end  that  the  public,  and  people  en- 
gaged in  trade  and  commerce  throughout  said  region  of 
country,  might  have  the  facilities  afforded  by  railways  in 
communicating  with  each  other,  and  with  other  portions  of 
the  United  States,  and  with  the  world,  and  denied  that  they 
were  granted  for  any  other  purpose.  Defendants  further  ad- 
mit the  formation,  on  or  about  March  15, 1889,  of  the  volun- 
tary association  described  in  the  bill  as  the  Trans-Missouri 
IVeight  Association. 

Further  answering,  defendants  deny  that  they  were  not 
content  with  rates  prevailing  at  the  date  of  agreement;  they 
deny  any  intent  to  unjustly  increase  rates,  and  deny  that  said 
agreement  destroyed,  prevented,  or  illegally  limited  or  influ- 
enced competition ;  they  deny  that  arbitrary  rates  have  been 
fixed  or  charged;  they  deny  that  rates  have  been  increased, 
or  that  the  effect  of  free  competition  has  been  counteracted; 
they  deny  any  purpose  in  the  formation  of  said  association 
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to  monopolize  the  freight  traffic  or  commerce  between  the 
states  and  territories  within  the  region  mentioned  in  the 
bill,  and  deny  that  the  said  agreement  is  in  any  respect  the 
unlawful  result  of  any  confederation  or  conspiracy.  Fur- 
ther answering,  defendants  allege  that  they  are  subject  to 
the  provisions  of  the  act  of  congress  approved  February  4, 
1887,  entitled  "An  act  to  regulate  commerce,'^  in  the  mat- 
ter of  adjusting  rates  on  their  several  roads,  so  as  to  prevent 
unjust  discrimination  against  persons  and  localities,  which 
involves  an  adjustment  between  different  companies  inter- 
ested in  joint  rates,  and  doing  business  in  said  region  of 
country,  requiring  preconcerted  action  between  defendant 
companies,  and  that  this  service  is  the  greater  part  of  the 
work  of  the  association.  The  defendants  admit  that  the 
chairman  of  the  association  is  authorized  to  investigate  rate 
cutting,  and  that  the  articles  of  agreement  provide  that  he 
may  assess  fines  for  violations  thereof,  but  allege  that  no 
attempt  has  been  made  to  enforce  the  collection  of  fines  since 
1890.  Further  answering,  the  defendants  allege  that  the 
principal  object  of  the  association  is  to  establish  reasonable 
rates,  rules,  and  regulations  on  all  freight  traffic,  and  the 
maintenance  of  [446]  such  rates  until  changed  in  the  man- 
ner provided  by  law.  It  is  further  alleged  that  the  agree- 
ment was  filed  with  the  interstate  conmierce  conmiission,  as 
required  by  section  6  of  the  act  of  February  4,  1887.  De- 
fendants further  allege  that  it  is  not  the  purpose  of  the  asso- 
ciation to  prevent  members  from  reducing  rates  or  changing 
the  rules  or  regulations  fixed  by  the  association,  and  that  by 
the  terms  of  the  agreement  each  member  may  do  so;  the 
preliminary  requirement  being  that  the  proposed  change  shall 
be  voted  upon  at  the  meeting  of  the  association,  after  which, 
if  the  proposal  is  not  agreed  to,  the  line  making  the  pro- 
posal can  make  such  reduced  rate  notwithstanding  the  objec- 
tion of  the  other  lines.  That  the  purpose  of  this  provision 
is  to  afford  opportunity  for  the  consideration  of  the  reason- 
ableness of  any  proposed  rate,  rule,  or  regulation  by  all 
lines  interested,  and  an  interchange  of  views  on  the  effect  of 
such  reduction ;  and  that  reductions  of  rates  have  been  made 
in  many  instances,  through  said  process,  by  said  association. 
It  is  admitted  by  the  answer  that  this  agreement  took  effect 
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April  1,  1889,  and  that  it  has  since  remained  operative,  and 
that  the  rates,  rules,  and  regulations  properly  fixed  and  es- 
tablished from  time  to  time,  under  said  agreement,  have  been 
put  into  effect  and  maintained  in  conformity  to  law ;  but  it 
is  denied  that  by  reason  of  said  agreement,  or  under  duress 
of  fines  and  penalties  or  otherwise,  the  defendants  have  re- 
fused to  establish  and  maintain  just  and  reasonable  rates,  and 
it  is  alleged  that  the  object  of  the  association  at  all  times  has 
been  and  is  to  establish  all  rates,  rules,  and  regulations  upon 
a  just  and  reasonable  basis,  and  to  avoid  unjust  discrimina- 
tion and  undue  preference. 

The  answer  further  denies  that  shippers  or  the  public  are 
in  any  way  oppressed  or  injured  by  reason  of  the  rates  fixed 
by  the  association,  but,  on  the  contrary,  it  is  alleged  that  the 
agreement,  and  the  association  established  under  it,  have  been 
beneficial  to  the  patrons  of  the  defendant  railway  lines,  com- 
posing the  association,  and  the  public  at  large. 

A  copy  of  the  agreement  is  set  out  at  length,  and  attached 
to  the  answer  of  the  Atchison,  Topeka  &  Santa  Fe  Railway 
Company.*  The  case  was  set  down  for  hearing  on  bill  and 
answer,  and  the  pleadings  only  are  to  be  considered.  The 
answer,  therefore,  is  admitted  to  be  true  in  all  its  allegations 
of  fact,  even  when  not  stated  positively;  and  the  defendants 
only  aver  that  they  believe,  and  hope  to  be  able  to  prove, 
such  facts,  but  the  complainant  does  not  thereby  admit  con- 
clusions of  law,  nor  matters  concerning  which  the  court  takes 
judicial  notice. 

The  act  of  congress  of  July  2,  1890,  which  it  is  alleged  in 
the  bill  is  violated  by  the  agreement  to  form  and  the  forma- 
tion of  the  freight  association,  in  the  first  section  declares 
every  contract,  combination  in  the  form  of  a  trust  or  other- 
wise, or  conspiracy  in  restraint  of  trade  or  commerce  among 
the  several  states,  to  be  illegal,  and  provides  for  the  punish- 
ment by  fine  or  imprisonment  of  every  person  who  shall 
make  any  such  contract,  or  engage  in  any  such  combination 
or  conspiracy.  Section  2  declares  that  every  person  who  shall 
monopolize  [446]  or  attempt  to  monopolize  or  combine  or 
conspire  with  any  other  person  or  persons  to  monopolize  any 

^  See  note  at  end  of  case. 
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part  of  the  trade  or  commerce  among  the  several  states  or 
with  foreign  nations  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine 
or  imprisonment.  Section  3  makes  the  provisions  -of  the 
first  section  applicable  within  the  territories,  and  between 
one  territory  and  another,  aAd  between  a  territory  and  a 
state,  and  between  the  District  of  Columbia  and  a  territory 
or  state.  Section  4  confers  jurisdiction  upon  the  several 
circuit  courts  of  the  United  States  to  prevent  and  restrain 
violations  of  the  act,  and  makes  it  the  duty  of  the  district 
attorneys  in  the  respective  districts,  under  the  direction  of 
the  attorney  general,  to  institute  proceedings  in  equity  to 
prevent  and  restrain  such  violation.  Section  5  provides 
for  bringing  in  other  necessary  parties.  Section  6  provides 
for  the  seizure  and  condemnation  of  property  owned  under 
any  contract  or  combination  prohibited  by  the  act,  and  being 
in  the  course  of  transportation  from  one  state  to  another  or 
to  a  foreign  country.  Section  7  gives  a  right  of  action  to  any 
person  injured  by  violations  of  the  act,  and  authorizes  a 
recovery  of  threefold  damages.  The  eighth  and  last  section 
provides  that  the  word  "  person  "  or  "  persons,"  whenever 
used  in  the  act,  shall  be  construed  to  include  corporations  or 
associations  existing  under  or  authorized  by  the  laws  either 
of  the  United  States  or  of  the  territories  or  of  any  state  or 
of  any  foreign  country. 

It  will  be  seen  from  an  examination  of  this  statute  that  its 
purpose  was  to  reach  two  evils:  First,  contracts,  combina- 
tions, or  conspiracies  in  restraint  of  trade;  and,  second, 
monopolies.  It  was  urged  at  the  argument  that  the  contract 
mentioned  in  the  bill,  and  the  association  formed  thereunder, 
came  within  the  provisions  of  this  act  of  July  2,  1890,  for 
the  reason  that  it  is  a  contract  or  agreement  in  restraint  of 
trade,  in  that  it  prevented  free  competition  in  the  matter  of 
transportation  of  freight  among  the  several  states  within 
the  region  specified  in  the  bill;  counsel  for  the  government 
insisting  that  "  trade  and  commerce  among  the  several  states 
of  the  Union  is  free,  except  as  regulated  and  restrained  by 
acts  of  congress,  and  that  no  state,  municipality,  corporation, 
individual,  or  combination  of  individuals  can  by  any  act  or 
d*=^vice  legally  restrain,  hinder,  and  retard  it."    On  the  other 
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hand,  it  is  insisted  by  the  defendants  that  there  is  no  fixed 
rule  of  law  by  which  to  determine  whether  any  given  con- 
tract is  in  restraint  of  trade,  but  that  in  determining  the 
question  the  courts  must  look  to  the  particular  circumstances 
of  each  case. 

In  disposing  of  this  branch  of  the  case,  I  will  first  briefly 
refer  to  some  of  the  decided  cases  cited  by  counsel  in  their 
briefs. 

The  case  of  Com.  v.  Carlisle^  Brightly,  N.  P.  36,  was  a  case 
where  certain  master  shoemakers  had  entered  into  an  agree- 
ment not  to  employ  any  journeymen  shoemakers  who  would 
not  consent  to  work  at  reduced  wages;  the  purpose  being  to 
re-establish  wages  for  this  class  of  labor  which  had  prevailed 
before  that  time,  but  which  the  defendants  had  been  com- 
pelled to  advance  by  reason  of  a  combination  among  the 
workmen.    The  court,  in  deciding  the  case,  said : 

"  Where  an  act  is  lawful  for  an  individual  it  can  be  the  subject  of 
conspiracy  when  done  In  concert  only  where  there  is  a  direct  intention 
that  in-  [447]  Jury  shall  result  from  it,  or  where  the  object  is  to  ben- 
efit the  conspirators  to  the  prejudice  of  the  public  or  the  oppression 
of  Individnlas,  and  where  such  prejudice  or  oppression  is  the  natural 
and  necessary  consequence  flowing  from  the  act** 

The  case  of  People  v.  Fisher^  14  Wend.  9,  was  an  indict- 
ment against  journeyman  shoemakers  for  conspiring  to- 
gether to  fix  the  price  of  making  boots,  and  establishing  a 
penalty  against  any  journeyman  shoemakers  who  should 
make  boots  for  a  less  rate  than  that  fixed  by  the  parties  to 
the  agreement,  and  also  agreeing  to  refuse  to  w«rk  for  any 
master  shoemaker  who  should  hire  a  man  who  reduced  the 
rates  for  making  boots;  and  it  was  held  in  that  case  that 
this  was  a  conspiracy  against  trade  and  commerce,  and,  as 
such,  prohibited  imder  a  statute  providing:  ^  If  one  or  more 
persons  shall  conspire  to  commit  any  act  injurious  to  trade 
or  commerce,  they  shall  be  guilty  of  a  misdemeanor.''  In 
passing  upon  the  case.  Savage,  C.  J.,  said : 

**  The  man  who  owns  an  article  of  trade  or  commerce  is  not  obliged 
to  sell  it  for  any  particular  price,  nor  is  the  mechanic  obliged  by  law 
to  labor  for  any  particular  price.  He  may  say  that  he  will  not  make 
coarse  boots  for  less  than  $1.00  per  pair,  but  he  has  no  right  to  say 
that  no  other  mechanic  shall  make  them  for  less.  If  one  individual 
does  not  possess  such  a  right  over  the  conduct  of  another,  no  number 
of  individuals  can  possess  such  a  right  All  combinations,  therefore, 
to  effect  such  an  object,  are  injurious,  not  only  to  the  individual  par- 
ticularly oppressed,  but  to  the  public  at  large." 
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Hooker  v.  Vandewater^  4  Denio,  849,  was  an  action  to  com- 
pel a  division  of  net  earnings  between  several  lines  of  boats 
engaged  in  transporting  persons  and  freight  on  the  Erie  and 
Oswego  canals.  The  agreement  was  that  each  party  should 
run  his  line  of  boats  upon  these  canals  during  the  period  of 
canal  navigation  in  1842,  at  rates  of  freight  fixed  by  them- 
selves, from  which  neither  should  deviate;  and  to  indicate 
the  interest  of  each  the  respective  lines  were  converted  into 
stock,  amounting  in  all  to  69  shares.  All  were  to  share 
equally  in  the  net  earnings  of  all  the  lines  in  proportion  to 
the  number  of  shares  of  such  stock,  and  to  enforce  perform- 
ance of  the  contract  a  common  agent  was  appointed,  to 
whom  each  party  to  the  agreement  was  to  advance  and  keep 
good  $35  on  each  share  of  such  stock,  and  who  was  from  time 
to  time  to  receive  returns  of  the  business  done  by  each  line, 
and  adjust  the  proportions  from  the  earnings  due  to  each, 
and  out  of  this  common  fimd  to  pay  and  liquidate  all  such 
sums  as  should  appear  from  time  to  time  to  be  due  from  one 
to  the  other.  It  was  held  in  this  case  that  the  transaction 
amounted  to  a  conspiracy  to  commit  an  act  injurious  to 
trade,  and  was  therefore  illegal  and  void. 

The  case  of  Stanton  v.  AUen^  5  Denio,  434,  was  a  suit 
upon  a  promissory  note,  given,  as  stated  upon  the  face  of  the 
note,  for  percentage  on  tolls  for  the  season  of  1843.  In  this 
case  an  agreement  had  been  entered  into  by  the  proprietors 
of  boats  on  the  Erie  and  Oswego  canals,  to  regulate  the  price 
of  freight  and  passage  by  a  imiform  scale  to  be  fixed  by  a 
committee  chosen  by  themselves,  and  to  divide  the  profits 
of  their  business  according  to  the  number  of  boats  em- 
ployed by  each,  with  a  provision  in  the  contract  prohibit- 
ing the  members  from  engaging  in  similar  business  out  of 
the  association,  and  it  was  held  that  the  tendency  of  such 
an  agreement  was  to  pre-  [448]  vent  wholesome  competi- 
tion, and  was  therefore  against  public  policy,  and  void. 

The  case  of  Association  v.  Kock^  14  La.  Ann.  168,  was  a 
contract  between  several  persons  engaged  in  selling  bagging, 
to  the  effect  that  none  of  them  should  sell  any  bagging  with- 
out the  consent  of  a  majority,  and  providing  a  penalty  of  $10 
for  each  bale  of  bagging  sold  in  violation  of  the  agreement, 
and  the  action  was  to  i*ecover  penalties  under  the  agreement, 
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amoimting  to  $7,400.  The  court  in  that  case  decided  that 
the  contract  was  a  combination  in  restraint  of  trade,  for 
the  reason  that  its  purpose  was  to  enhance  the  market  price 
of  an  article  of  prime  necessity  to  cotton  planters,  and  was 
therefore  contrary  to  public  policy,  and  could  not  be 
enforced. 

The  Morris  Run  Goal  Co.  v.  Barclay  Coal  Go.,  68  Pa.  St 
178,  was  an  Agreement  between  five  coal  companies  to  divide 
two  coal  regions  of  which  they  had  control,  and  to  appoint 
a  committee  to  take  charge  of  their  interests,  which  commit- 
tee was  to  decide  all  questions,  and  appoint  a  general  agent 
at  Watkins,  K.  T.;  the  coal  mined  to  be  delivered  through 
him.  Each  corporation  was  to  deliver  its  proportion,  at 
its  own  cost,  in  the  different  markets,  at  such  time,  and  to 
such  persons,  as  the  committee  might  direct,  and  the  com- 
mittee to  adjust  the  prices  and  rates  of  freight.  By  the 
terms  of  the  agreement  the  companies  might  sell  their  coal 
themselves,  however,  to  the  extent  only  of  their  proportion ; 
the  agent  to  have  the  power  to  suspend  shipments  of  either 
beyond  their  proportion.  Prices  were  to  be  averaged,  and 
payments  made  to  those  in  arrear  by  those  in  excess 
Neither  party  to  the  contract  was  to  sell  coal  otherwise  tha. 
specified  in  the  agreement.  The  action  was  to  recover  on 
a  bill  of  exchange  drawn  for  balances  under  this  contrac* 
It  was  held  that  there  could  be  no  recovery,  for  the  reason 
that  the  contract  under  which  the  balances  were  claimed* 
was  void  as  against  public  policy.. 

The  case  of  Craft  v.  McGonoughy,  79  HI.  346,  was  an  action 
for  a  divisitm  of  profits  under  a  contract  between  grain 
dealers  at  the  town  of  Rochelle,  in  Illinois,  in  which  it  was 
provided : 

"  Each  separate  Ann  shaU  oooduct  tbeir  own  bnslneea  as  heretofore, 
as  though  there  were  do  partnership  in  appearance,  keep  their  ac- 
counts, pay  tbeir  own  expenses,  ship  their  own  grain,  and  famish 
tbeir  own  fnnds  to  do  business  with ;  prices  and  grades  to  be  fixed 
from  time  to  time  as  convenient,  and  each  one  to  abide  by  them. 
AU  gndn  taken  in  store  shall  be  charged  II  cents  per  bushel  monthly. 
No  grain  to  be  shipped  by  any  party  at  a  less  rate  than  2  cents  per 
bashel.'' 

The  court  held  the  agreement  void,  as  in  restraint  of  b*ade, 
for  the  reason  that,  while  the  agreement  upon  its  face  seemed 
to  indicate  that  the  parties  had  formed  a  partnership  for 
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the  purpose  of  controlling  the  trade  in  grain,  yet,  from  the 
terms  of  the  contract  and  other  proof  in  the  record,  it  was 
apparent  that  the  object  was  to  form  a  secret  combination, 
which  would  stifle  all  competition,  and  enable  the  parties 
by  secret  and  fraudulent  means  to  control  the  price  of  grain, 
cost  of  storage,  and  expense  of  shipment;  adopting  the  lan- 
guage of  the  court: 

"  In  other  words,  the  four  firms,  by  shrewd,  deep-laid,  secret  combi- 
nation, attempted  to  control  and  monopolize  the  entire  grain  trade  of 
a  town  and  surrounding  country." 

[449]  In  the  case  of  Salt  Co.  v.  Outhrie^  35  Ohio  St.  666, 
the  contract  was  for  the  purposes  of  regulating  the  prices  and 
grade  of  salt.  By  the  terras  of  the  agreement  each  member 
of  the  association  was  prohibited  from  selling  any  salt  dur- 
ing the  continuance  of  the  association,  except  at  retail,  and 
then  only  to  actual  consumers  at  the  place  of  manufacture, 
and  at  the  prices  fixed  by  the  directors  from  time  to  time. 
The  action  was  to  recover  the  possession  of  1,000  bushels  of 
salt  manufactured  under  the  contract.  The  court  denied  the 
plaintiffs  right  to  recover,  stating:  "The  clear  tendency  of 
such  an  agreement  was  to  establish  a  monopoly,  and  to  de- 
stroy competition  in  trade,"  and  for  that  reason,  on  grounds 
of  public  policy,  courts  will  not  aid  in  its  enforcement 

The  case  of  Texas  c&  P.  By.  Co.  v.  Southern  Pac.  Ry.  Go.^ 
41  La.  Ann.  970,  6  South.  Rep.  888,  was  a  suit  for  specific 
performance  of  a  contract  to  divide  net  earnings  between 
competitive  points.  The  court  declined  to  specifically  en- 
force the  contract,  saying — 

"  That  all  contracts  which  have  a  tendency  to  stifle  competition  or 
to  create  or  foster  monopolies  with  the  view  of  unreasonably  increas- 
ing the  market  value  of  commodities  are  against  public  inter^  and 
contrary  to  public  policy." 

The  case  of  Anderson  v.  Jett^  (Ky.)  12  S.  W.  Rep.  670, 
was  another  case  of  a  contract  to  divide  net  earnings,  and  it 
was  there  held  that,  where  the  object  or  tendency  of  the 
agreement  was  to  prevent  or  impede  free  and  fair  competi- 
tion in  the  trade,  and  where  the  agreement  might  in  fact 
have  that  tendency,  it  was  void,  as  being  against  public 
policy. 

The  case  of  Gibhs  v.  Qa$  Oo.^  130  U.  S.  896, 9  Sup.  Ct  Rep. 
553,  was  a  contract  for  a  setU^n'ent  between  certain  gas  corn- 
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panies,  which  the  plaintiff  procured,  and  for  his  services  in 
procuring  the  agreement  he  sought  to  recover.  The  object 
and  purpose  of  the  contract  was  to  regulate  the  price  of  gas 
in  the  city  of  Baltimore,  and  provided,  among  other  things, 
that  the  rate  should  not  be  changed  except  by  mutual  agree- 
ment of  the  parties,  and  that  the  entire  receipts  from  the 
sale  of  gas  should  be  proportioned  and  divided  between  the 
companies  in  fixed  ratios,  without  regard  to  the  gas  actually 
supplied  by  either;  and  also  prohibited  one  of  the  companies 
from  laying  any  more  pipes  for  the  purpose  of  supplying 
the  city  with  gas,  and  provided  that  in  the  future  all  pipes 
or  mains  should  become  the  property  of  the  other  company ; 
and  also  provided  that  either  party  violating  the  terms  of  the 
contract  should  pay  to  the  other  company  the  sum  of  $250,000 
as  liquidated  damages.  The  court  in  this  case,  speaking  by 
Chief  Justice  Fuller,  said : 

*' Courts  decline  to  enforce  contracts  which  Impose  a  restraint, 
though  only  partial,  upon  business  of  such  character  that  restraint 
to  any  extent  will  be  prejudicial  to  the  public  interest ;  but  where  the 
public  welfare  is  not  involved,  and  the  restraint  upon  one  party  is 
not  greater  than  protection  to  the  other  party  requires,  a  contract  in 
restraint  of  trade  may  be  sustained." 

Thus  it  will  be  seen  that  the  question  whether  or  not  the 
contract  is  prejudicial  to  public  interest  is  in  this  case  made 
the  test  If  it  is  prejudicial  to  public  interest,  then  it  cannot 
be  sustained,  even  where  the  restraint  is  only  partial,  because 
in  contravention  of  public  pol-  [460]  icy;  where  it  is  not,  it 
may  be  sustained.  It  has  been  decided  in  a  great  many 
cases  that  contracts  in  restraint  of  trade  were  perfectly 
valid,  even  where  they  prevented  the  party  from  engaging 
in  the  business,  which  was  the  subject-matter  of  the  contract, 
within  the  entire  state  where  the  contract  was  made;  the 
test  being  whether  the  contract  was  reasonable,  and  whether 
or  not  it  was  prejudicial  to  the  public  interest. 

RoUer  Go.  v.  Cushman,  143  Mass.  358,  9  N.  E.  Rep.  629; 
Davis  V.  Mason^  5  Term  R.  120.  In  this  case  Lord  Kenyon, 
in  sustaining  an  agreement  restraining  a  surgeon  from  prac- 
ticing his  profession  within  five  miles  from  a  certain  town, 
said — 

''That  the  public  were  not  likely  to  be  injured  by  the  agreemmit, 
Blnce  every  other  person  was  at  liberty  to  practice  as  a  surgeon  in  th« 
town.** 
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To  the  same  effect  is  Homer  v.  Ashford^  3  Bing.  322.  In 
the  case  of  Cloth  Co.  v.  Lorsont^  L.  R.  9  Eq.  345,  the  court, 
in  passing  upon  the  validity  of  a  contract  in  general  restraint, 
which  extended  throughout  the  whole  kingdom,  said : 

,  '*A11  the  cases,  when  they  come  to  be  examined,  seem  to  establish 
th'is  principle:  that  aU  restraints  upon  trade  are  bad,  as  being  in 
Tiolation  of  public  policy,  unless  they  are  natural,  and  not  unreason- 
able, I6r  the  protection  of  the  parties  in  dealing  \egsl\y  with  some 
subject-matter  of  contract  The  principle  is  this:  Public  policy  re- 
quires that  every  man  shall  be  at  liberty  to  work  for  himself,  and 
shall  not  be  at  liberty  to  deprive  himself  or  the  state  of  his  labor, 
skill,  or  talent  by  any  contract  that  he  enters  into.  On  the  other  hand, 
public  policy  requires  that  when  a  man  has  by  skill  or  by  any 
other  means  obtained  something  which  he  wants  to  sell,  he  should  be 
at  liberty  to  sell  it  in  the  most  advantageous  way  in  the  market ;  and. 
in  order  to  enable  him  to  sell  it  advantageously  in  the  market  it  Is 
necessary  that  he  should  be  able  to  preclude  himself  from  entering 
into  competition  with  the  purchaser.  In  such  a  case  the  same  public 
policy  that  enables  him  to  do  that  does  not  restrain  him  from  aUenat- 
ing  that  which  he  wants  to  alienate,  and  therefore  enables  him  to 
enter  into  any  stipulation,  however  restrictive  it  is,  provided  that 
restriction,  in  the  Judgment  of  the  court  is  not  unreasonable,  having 
regard  to  the  subject-matter  of  the  contract*' 

See,  also,  Hubbard  v.  MiUer^  27  Mich.  15;  Thermometer 
Co.  V.  Pool,  51  Hun,  157, 4  N.  Y.  Supp.  861 ;  Gloucester  Isin- 
glass <&  Glue  Co.  V.  Russia  Cement  Co.^  154  Mass.  92,  27 
N.  E.  Rep.  1005;  Beal  v.  Chase,  31  Mich.  490;  Match  Co.  v. 
Roeber,  106  N.  Y.  473, 13  N.  E.  Rep.  419;  Navigation  Co.  v. 
Winsor,  20  Wall.  64. 

The  case  last  referred  to  was  a  contract  in  which  a  party 
engaged  in  navigating  the  waters  of  California  alone  sold 
a  steamer  to  other  parties,  who  were  engaged  in  navigating 
the  Columbia  river,  in  Oregon  and  Washington  territories; 
and  it  was  agreed  between  the  parties  that  the  purchasers 
of  the  steamer  should  not  employ  it  or  suffer  it  to  be  em- 
ployed for  10  years  from  the  date  of  sale  in  any  waters  of 
CaUfomia.  Three  years  afterwards,  the  purchasers,  under 
this  contract,  sold  the  steamer  to  a  party  engaged  in  navigat- 
ing Puget  sound,  subject  to  the  stipulation  that  she  should 
not  be  run  or  employed  on  any  routes  of  travel  on  the  rivers, 
bays,  or  waters  of  the  state  of  California  or  the  Columbia 
river  and  its  tributaries  for  the  period  of  10  years.  The 
supreme  court  held  the  contract  valid.  Mr.  Justice  Bradley, 
speaking  for  the  court,  said : 

[461]  "  It  Is  a  well-aettled  rule  of  law  that  an  agreement  in  fen- 
eral  restraint  of  trade  Is  illegal  and  void,  but  an  agreement  which 
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i>I)erates  mereij  In  partial  restraint  of  trade  is  good,  provided  it  be 
not  unreasonable.*' 

Again,  in  the  same  case,  the  learned  justice  takes  occasion 
to  say  that — 

"Oases  must  be  adjudged  according  to  their  circumstances,  and 
can  only  be  rightly  Judged  when  the  reason  and  grounds  for  the 
rule  are  carefully  considered.  Tliere  are  two  principal  grounds  on 
which  the  doctrine  is  founded  that  a  contract  in  restraint  of  trade 
is  void  as  against  public  policy:  One  is  the  injury  to  the  public 
by  being  deprived  of  the  restricted  party's  industry;  the  other  is 
the  injury  to  the  party  himself  by  being  precluded  from  pursuing 
his  occupation,  and  thus  being  prevented  from  supporting  himself 
and  his  family.  It  is  evident  that  both  these  evils  occur  when  the 
contract  is  general  not  to  pursue  one's  trade  at  all,  or  not  to  pursue 
it  in  the  entire  realm  or  country.  The  country  suffers  the  loss  in 
both  cases ;  and  the  party  is  deprived  of  his  occupation,  or  is  obliged 
to  expatriate  himself  in  order  to  follow  it  A  contract  that  Is  open 
to  such  grave  objections  is  clearly  against  public  policy.  But  if 
neither  of  these  evils  ensue,  and  if  the  contract  Is  founded  on  a 
valid  consideration  and  a  reasonable  ground  of  benefit  to  the  other 
pai-ty,  it  is  free  from  objection,  and  may  be  enforced." 

I  think  the  cases  are  uniform  to  the  effect  that,  where 
the  contract  is  publicly  oppressive,  and  the  restrictions  are 
broader  than  are  necessary  for  the  legitimate  protection  of 
the  other  party  to  be  benefited  by  the  contract,  then  the 
contract  is  unreasonable, — a  contract  in  restraint  of  trade, — 
and  therefore  void;  otherwise  not  Undoubtedly  all  con- 
tracts which  have  a  direct  tendency  to  prevent  healthy  com- 
petition are  detrimental  to  the  public,  and,  therefore,  to  bo 
condemned;  but  when  contracts  go  to  the  extent  only  of 
preventing  unhealthy  competition,  and  yet  at  the  same  time 
furnish  the  public  with  adequate  facilities  at  fixed  and  rea- 
sonable prices,  and  are  made  only  for  the  purpose  of  avo-t- 
ing  personal  ruin,  the  contract  is  lawful.  The  rule  of  law 
which  recognizes  the  rights  of  the  public  to  have  the  beno- 
fit  of  fair  and  healthy  competition,  and  to  require  that  equa' 
facilities  and  reasonable  rates  shall  be  secured  to  all,  does 
not  condemn  a  contract  between  railway  companies  operating 
competing  lines,  which  is  made  for  the  sole  purpose  of  pre- 
venting strife,  and  preventing  financial  ruin  to  one  or  the 
other,  so  long  as  the  purpose  and  effect  of  such  an  agree- 
ment; is  not  to  deprive  the  public  of  its  right  to  have  ade- 
quate facilities  and  fixed  and  reasonable  prices.  On  the 
contrary,  such  agreements,  instead  of  being  obnoxious  to  the 
law,  because  detrimental  to  the  public  interest,  are  to  be 
10870^— S.  Doc  111,  62-1,  vol  1 -7 
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upheld,  for  the  reason  that  they  benefit  the  public  by  pre- 
venting unjust  discrimination  among  shippers,  and  provid- 
ing equal  facilities  for  the  interchange  of  traffic,  and  thus 
avoiding  many  of  the  unfair  and  unjust  results  which  often 
follow  the  unrestricted  competition  of  rival  companies.  Ap- 
plying this  rule  to  the  contract  complained  of  in  the  case 
at  bar,  can  it  be  said  that  the  contract  is  unlawful!  I  think 
not  The  allegation  of  fact  in  the  answer  (which  is  to  be 
taken  as  true)  is  that  the  object  and  purpose  of  the  agree- 
ment and  the  formation  of  the  association  thereunder  was 
to  maintain  just  and  reasonable  rates,  and  to  prevent  imjust 
discriminations,  in  compliance  with  the  terms  of  the  act  regu- 
lating commerce,  by  furnishing  equal  facilities  for  the  inter- 
change of  traffic  between  the  several  lines.  How,  then,  can  it 
be  said  that  the  [452]  public  is  injuriously  affected  by  this 
agreement?  The  rates  or  charges  are  uniform  and  reason- 
able, and  unjust  discriminations  are  prohibited.  Equal 
facilities  for  the  interchange  of  traffic  are  provided  for; 
hence  no  right  to  which  the  public  is  entitled  is  violated. 
The  term  "competition"  must  not  be  construed  to  apply 
solely  to  the  question  of  rates.  There  are  many  other  con- 
siderations included  within  the  term.  There  may  be  very 
active  competition  between  these  railway  lines  outside  of  the 
question  of  rates,  viz.  by  offering  to  the  public  advantages 
in  the  matter  of  equipment,  facilities  at  feeding  stations  for 
flie  proper  care  of  live  stock,  shortening  of  time,  and  in 
many  other  ways  the  most  active  competition  may  prevail, 
all  of  which  the  public  receives  the  benefit  of;  and  so  long 
as  the  rate  charged  is  fair  and  reasonable,  as  stated  in  the 
answer,  which  must  be  construed  to  mean  no  more  than  a 
fair  compensation  to  the  carrier  for  the  services  performed, 
the  public  cannot  complain. 

As  stated  by  Christiancy,  J.,  in  the  case  of  Beal  v.  Ohase^ 
reported  in  31  Mich.  621 : 

"The  public  Is  quite  as  much  interested  in  the  prosperity  of  its 
citizens  in  their  yarions  arocations  as  it  can  possibly  be  in  their  com- 
petition. The  latter  may  bring  low  prices  to  purchasers,  but  may  also 
bring  them  so  low  that  capital  becomes  unprofitable,  and  business  men 
fail,  to  the  general  Injury  of  the  community." 

I  think  that  it  cannot  be  said  that  the  public  is  benefited 
by  competition  when  that  competition  is  carried  beyond  the 


Digitized  by 


Qoo^^ 


UNITED  STATES   V.  TRANS-MISSOURI   FREIGHT  ASSN.      97 

Opinion  of  tiie  Oonrt 

bounds  of  reasonable  prosperity  to  the  parties  engaged  in  it, 
for  surely  the  citizen  investing  his  capital,  wheUier  in  rail- 
ways or  otherwise,  is  entitled  to  the  benefit  of  a  contract 
which  affords  to  him  only  a  fair  protection  for  his  invest- 
ment, and  which  does  not  interfere  witL  the  rights  of  the 
public  by  imposing  unjust  and  unreasonable  charges  for 
the  service  performed.  Such  contracts,  as  was  stated  in  the 
case  of  Homer  v.  Ashford^  "  are  not  injurious  restraints  of 
trade,  but  securities  necessary  for  those  engaged  in  trade. 
The  effect  of  such  a  contract  is  to  encourage,  rather  than 
cramp,  the  employment  of  capital  in  trade,  and  to  promote 
industry.**  Applying  this  rule  to  the  agreement  imder  con- 
sideration, my  own  view  is  that  it  is  not  an  agreement,  com- 
bination, or  conspiracy  in  restraint  of  trade,  in  violation  of 
the  first  section  of  the  act  of  July  2, 1890. 

It  is  further  urged  by  counsel  for  the  government  that  this 
association  unavoidably  tends  to  a  monopolization  of  trade 
and  c(»nmerce,  and  for  that  reason  is  in  violation  of  Uie  sec* 
ond  section  of  the  act  of  July  2,  1890.  A  "  monopoly  ^  is 
defined  by  Mr.  Justice  Story  to  be  "an  exclusive  right, 
granted  to  a  few,  of  something  which  was  before  of  common 
right ;  *'  and  by  Lord  Coke  to  be  "  an  institution  by  the  king, 
by  his  grant,  commission,  or  otherwise,  to  any  persons  or  cor- 
porations, of  or  for  the  sole  buying,  selling,  making,  work- 
ing, or  using  of  everything  whereby  any  persons  or  corpora- 
tions are  sought  to  be  restrained  of  any  freedom  or  liberty 
they  had  before,  or  hindered  in  flieir  lawful  trade."  While 
it  is  undoubtedly  true  that  these  railroad  companies  perform 
quasi  public  functions,  and  for  that  reason  owe  certain  duties 
to  the  public,  yet,  after  a  careful  examination  of  this  con- 
tract, I  must  confess  that  I  have  been  unable  to  discover  in 
[463]  it  a  single  element  of  a  monopoly,  especially  as  defined 
at  common  law.  While  it  is  true  tiiat  <Jie  public  are  entitled 
to  adequate  facilities  and  to  just  and  reasonable  rates  at  the 
hands  of  these  corporations,  they  are  entitled  to  just  that, 
and  no  more;  and  the  allegation  of  the  answer  is  that  this 
was  the  very  purpose  of  the  contract  In  view  of  this  allega- 
tion,— ^which  is  to  be  taken  as  true  in  this  case, — ^I  do  not  see 
how  it  can  be  said  that  the  contract  tends  to  create  a  mo- 


Digitized  by 


Google 


98  63  FSDEBAL  BSPOBTEB,  453. 

Opinion  of  the  Court 

nopoly  when,  by  its  very  terms,  everything  to  which  the  pub- 
lic is  entitled  is  provided  for,  and  the  public  interest  fully 
protected.  But  it  is  urged  by  counsel  for  the  government 
that  this  should  be  held  to  be  a  contract  tending  to  mo- 
nopolize trade  and  commerce,  for  the  reason  that  its  tendency 
is  to  prevent  free  and  imrestricted  competition.  What  1 
have  said  in  reference  to  competition  in  discussing  contracts 
in  restraint  of  trade  is  equally  applicable  here.  My  own 
view  is  that  the  contention  of  counsel  is  altogether  too 
broad.  The  public  is  not  entitled  to  free  and  unrestricted 
c(»npetition,  but  what  it  is  entitled  to  is  fair  and  healthy 
competition ;  and  I  see  nothing  in  this  contract  which  nec- 
essarily tends  to  interfere  with  that  right 

Again,  it  is  urged  that  this  contract  amounts  to  the  trans- 
fer of  the  franchises  and  corporate  powers  of  these  railway 
companies,  and  that  the  contract,  therefore,  is  forbidden  by 
public  policy.  There  is  no  doubt  but  what  it  is  beyond  the 
power  of  a  corporation  to  disable  itself  by  contract  so  that 
it  cannot  perform  every  public  duty  which  it  has  undertaken. 
Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court  in 
the  case  of  Thomas  v.  Railway  Co.^  101  U.  S.  71,  says: 

**  Where  a  corporation,  like  a  railroad  company,  has  granted  to  It,  by 
charter,  a  franchise  intended  in  a  large  measure  to  l>e  exercised  for 
the  public  good,  the  due  performance  of  thos^  functions  being  tbe 
consideration  of  tlie  public  grant,  any  contract  which  disables  tlie 
corporation  from  performing  those  functions,  which  undertakes,  with- 
out the  consent  of  the  state,  to  transfer  to  others  the  rights  and 
powers  conferred  by  the  charter,  and  to  relieve  the  grantees  of  the 
burden  which  it  imposes,  is  a  Tiolatlon  of  the  contract  with  the  state, 
and  is  void,  as  against  public  policy." 

But  wherein  the  principle  announced  in  this  case  can  be 
applied  to  the  contract  under  consideration,  I  am  wholly 
unable  to  perceive.  In  what  manner  are  the  franchises  or 
corporate  powers  of  any  of  these  railway  companies  trans- 
ferred to  this  association?  Each  company  maintains  its  or- 
ganization as  before,  elects  its  officers  and  operates  its  line 
in  exactly  the  same  manner  now  as  it  did  before  the  organi- 
zation of  the  association.  No  powers  whatever  are  given 
to  the  association  to  govern  in  any  respect  the  operations  or 
methods  of  transacting  the  business  of  any  of  the  lines. 
Each  line  is  left  perfectly  free  to  transact  all  of  the  business 
it  can  secure,  and  in  its  own  way.    True,  the  contract  r^- 
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quires  that  each  company  shall  charge  just  and  reasonnblf 
rates,  and  also  contains  provision  for  regulating  changes  in 
rates;  but  wherein  is  this  a  surrender  of  any  corporate  fran- 
chise into  the  hands  of  an  irresponsible  power?  The  contract 
provides  that  this  association  shall  consist  of  a  representative 
of  each  of  the  lines.  This  representative  may  or  may  not  be 
an  officer  of  the  ccmipany.  Suppose  we  concede  that  he  is  not, 
but  is  a  person  appointed  by  the  officers  of  the  company  au- 
thorized to  make  such  appointment,  he  [464]  then  becomes 
the  agent  of  the  company  for  that  purpose,  and  he  may  law- 
fully act  on  its  behalf,  and  hence  his  act  would  be  the  act 
of  the  company  through  its  duly-authoriz^  agent,  and  the 
rate,  rule,  or  regulation  made  by  the  association  and  put  into 
effect  by  any  company,  party  to  the  agreement,  would  not 
be  merely  the  rate,  rule,  or  regulation  of  the  association,  but 
a  rate,  rule,  or  regulation  of  the  company  itself,  acting 
through  its  proper  officers  or  agents,  and  hence  no  surrender 
or  transfer  of  any  corporate  power  conferred  upon  it  by  its 
charter;  nor  would  it  be  thereby  relieved  of  any  burden  im- 
posed. 

One  further  question  remains  in  this  case:  Does  tiie  pro- 
vision of  the  act  of  July  2,  1890,  relate  to  the  business  of 
common  carriers,  or,  in  other  words,  does  it  include,  and  was 
it  intended  to  include,  combinations  or  agreements  between 
railway  companies?  It  is  urged  by  the  defendants  that  they 
are  not  included  within  that  act;  that  the  provisions  of  the 
act  operate,  and  were  intended  to  operate,  upon  other  and 
different  combinations,  and  Uiat  they  have  no  application  to 
agreem^its  or  combinations  between  railway  companies,  for 
the  reason  that  congress  had  already  provided  by  the  act  of 
February  4,  1887,  entitled  "An  act  to  regulate  commerce," 
a  full  and  comprehensive  code  of  railway  regulation,  mod- 
eled on  the  most  effective  sjrstems  of  the  different  states  and 
of  England.  This  last-mentioned  act  may  be  summarized  as 
follows:  That  the  provisions  of  the  act  shall  apply  to  any 
commcm  carrier  or  carriers  engaged  in  the  transportation  of 
pass^igers  or  property  wholly  by  railroad  or  partly  by  rail- 
road and  partly  by  water.  It  provides  that  all  charges  for 
services  shall  be  reasonable  and  just;  that  unjust  discrimina- 
tions and  undue  or  unreawnable  preferences  shall  not  be 
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made;  that  reasonable,  proper,  and  equal  facilitieB  for  the 
interchange  of  traffic  between  lines,  and  for  the  receiving, 
forwarding,  and  delivering  of  passengers  and  property  be- 
tween connecting  lines  shall  be  provided;  that  there  shall  be 
no  discrimination  in  the  rates  and  charges  as  between  ccm- 
neoting  lines;  that  it  shall  be  unlawful  to  charge  a  greater 
compensation  for  a  short  haul  than  for  a  long  haul  over  the 
same  line,  in  the  same  direction,  under  substantially  similar 
circumstances;  that  there  shall  be  no  pooling  of  earnings. 
The  act  provides  for  the  filing  and  publication  of  tariffs,  in- 
cluding joint  tariffs  of  connecting  roads,  and  also  provides 
for  10  dsLjs^  notice  of  any  advance  in  rates. 

The  act  further  provides  that  any  combination,  contract, 
or  agreement,  express  or  implied,  to  prevent,  by  change  of 
time  schedules,  carriage  in  different  cars,  or  by  other  means 
or  devices,  the  carriage  of  freights  from  being  continuous 
from  the  place  of  shipment  to  the  place  of  destination,  shall 
be  unlawfuL  The  act  provides  penalties  for  violations  of 
its  provisions,  establishes  a  commission  of  five  members  to 
exercise  a  supervisory  control  over  the  common  carriers  sub- 
ject to  the  act,  and  to  enforce  the  provisions  of  the  act  It 
will  be  seen  from  an  examination  that  this  act  is  in  the  nature 
of  a  special  act,  being  confined  in  its  application  to  common 
carriers,  while  the  act  of  July  2d  is  clearly,  by  its  terms,  a 
general  statute.  It  includes  every  contract  or  combination 
in  the  form  of  a  trust  or  otherwise,  or  conspiracy  in  restraint 
of  trade,  and  every  person  who  shall  monopolize  or  attempt 
to  monopolize  any  part  of  the  trade  and  commerce  [466] 
among  the  states.  I  think  no  rule  is  better  settled  than, 
where  a  general  statute  has  been  enacted,  which  might  in- 
clude, in  the  absence  of  other  provisions,  a  subject-matter 
which  has  already  received  consideration  at  the  hands  of  the 
legislature  by  a  special  act,  that  the  general  act  will  not  be 
construed  to  embrace  the  subject  contained  in  the  special  act. 
unless  it  clearly  appears  from  the  language  employed  that  it 
was  the  intention  of  the  legislature  that  it  should  be  Included. 
The  intention  of  the  legislature  should,  of  course,  be  fol- 
lowed, and  that  is  to  be  ascertained  from  the  words  used  in 
the  statute,  and  ircm  the  subject  to  which  the  statute  relates, 
witii  a  view  of  meeting  the  mischief  fioniBrht  to  h^^  remedif'd : 
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Mid  in  doing  this  it  is  the  duty  of  the  oourt  to  restrict  the 
meaning  of  general  words  whenever  it  is  satisfied  that  the 
literal  meaning  would  extend  the  statute  to  cases  whidi  the 
legislature  never  designed  to  include.  As  stated  by  Mr. 
Justice  Davis  in  the  case  of  Seiche  v.  Smythe^  18  Wall.  164: 

**  If  It  be  trae  that  It  is  the  dnty  of  the  conrt  to  ascertain  the  mean- 
ing of  the  legislatare  from  the  words  used  in  the  statute,  and  tlie 
subject-matter  to  which  It  relates,  there  is  an  equal  duty  to  restrict 
the  meaning  of  genera]  words  whenever  it  is  found  necessary  to  do 
so  in  order  to  carry  out  tlie  legislative  intention." 

It  is  equally  the  duty  of  the  court  to  give  to  these  statutes 
such  a  construction  that  both  may  stand,  if  that  can  be  done. 
Applying  these  rules,  con  it  be  said  that  it  was  the  intention 
of  congress  to  include  common  carriers  subject  to  the  act  of 
February  4,  1887,  within  the  provisions  of  the  act  of  July 
2df  I  think  it  very  clearly  appears  from  an  examination  of 
these  statutes,  and  considering  the  evil  sought  to  be  remedied, 
that  such  was  not  the  intention  of  congress. 

The  whole  subject  relating  to  common  carriers  had  already 
been  carefully  provided  for  by  the  act  of  February  4,  1887, 
and  a  commission  appointed,  whose  duty  it  was  to  see  to  it 
that  the  carriers  subject  to  that  act  complied  with  its  require- 
ments, with  power  to  the  courts,  when  necessary,  to  enforce 
its  provisions;  hence  it  is  but  reasonable  to  presume  that  if 
congress  had  considered  anjrthing  in  addition  necessary  for 
the  proper  regulations  and  control  of  these  carriers,  it  would 
have  provided  for  it  by  an  amendment  of  that  act,  instead  of 
including  it  in  a  general  statute,  some  of  the  provisions  of 
which  would  necessarily  conflict  witii  the  legislation  then  in 
force  upon  a  subject  which  had  already  req^ived  the  special 
consideration  of  congress.  I  think  it  was  the  purpose  of 
congress  to  remedy  a  very  different  evil  then  existing.  A 
number  of  combinations  in  the  form  of  trusts  and  conspira- 
cies in  restraint  of  trade  had  sprung  up  in  the  country  which 
were  dangerous  to  its  commercial  interests;  for  example,  the 
steel-rail  trust,  cordage  trust,  the  whisky  trust,  the  Standard 
oil  trust,  dreased-beef  trust,  the  school-book  trust,  the  gas 
trust,  and  numerous  oth^  trusts  and  combinations,  which 
threatened  to  destroy  the  commercial  and  industrial  pros- 
perity of  the  counti^.  These  trusts  assumed  the  absolute 
control  of  the  various  corporations  entering  into  them,  direct- 
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ing  which  of  the  constituent  members  of  the  trust  should 
continue  operations  and  which  should  cease  doing  business; 
how  much  business  should  be  transacted  by  each,  what  prices 
should  be  [456]  charged  for  their  product,  and  in  fact  had 
the  power  to  direct  every  detail  of  the  business  of  every  cor- 
poration forming  the  trust.  It  was  to  combinations  and  con- 
spiracies of  this  sort  that  the  act  of  July  2, 1890,  was  directed. 
I  conclude,  therefore,  that  the  bill  should  be  dismissed,  and 
it  is  so  ordered,  but  not  at  the  cost  of  the  complainant. 

NOTE. 

Memorandum  of  agreemeut :  "  Memorandum  of .  agreement  made 
and  entered  into  this  fifteenth  day  of  March,  1889,  by  and  between 
the  following  railroad  companies,  viz.:  Atchison,  Topeka  &  Santa 
Fe  R.  R..  Chicago,  Roclt  Island  &  Pacific  Ry.,  Chicago,  St  Paul, 
Minneapolis  ft  Omaha  Ry.,  Burlington  &  Missouri  River  R.  R.  In 
Nebraska,  Denver  &  Rio  Grande  R.  R.,  Denver  &  Rio  Grande  Western 
Ry.,  Fremont,  Blkhorn  &  Missouri  Valley  R.  R.,  Kansas  City,  Ft 
Scott  &  Memphis  R.  R.,  Kansas  City,  St.  Joseph  &  Council  Bluffs  R. 
R.,  Missouri  Pacific  Ry.,  Sioux  City  &  Pacific  R.  R.,  St  Joseph  & 
Grand  Island  R.  R.,  St  Louis  &  San  Francisco  Ry.,  Union  Pacific  Ry., 
Utah  Central  Ry.,  and  such  other  companies  as  may  hereafter  be- 
come parties  hereto, — ^witnesseth,  for  the  purpose  of  mutual  protec- 
tion, by  establishing  and  maintaining  reasonable  rates,  rules,  and 
regulations  on  all  freight  traffic,  both  through  and  local,  the  sub- 
scribers do  hereby  form  an  association,  to  l>e  known  as  the  Trans- 
Missouri  Freight  Association,  and  agree  to  be  governed  by  the  fol- 
lowing provisions : 

"Article  1.  The  traffic  to  be  included  in  the  Trans-Missouri  Freight 
Association  shall  be  ns  follows:  (1)  All  traffic  competitive  between 
any  two  or  more  members  hereof,  passing  bet>veen  points  in  the 
following  described  territory:  Commencing  at  the  Gulf  of  Mexico, 
on  the  95th  meridian,  thence  north  to  the  Red  river ;  thence  via  that 
river  to  the  eastern  boundary  line  of  the  Indian  Territory;  thence 
north  by  said  boundary  line  and  the  eastern  line  of  the  state  of 
Kansas  to  the  Missouri  river  at  Kansas  City ;  thence  via  the  said 
Missouri  river  to  the  point  of  intersection  of  that  river  with  the  east- 
em  boundary  of  Montana ;  thence  via  the  said  eastern  boundary  line 
to  the  international  line, — the  foregoing  to  be  known  as  the  *  Missouri 
River  line;*  thence  via  said  international  line  to  the  Pacific  coast: 
thence  via  the  Pacific  coast  to  the  international  line  between  the 
United  States  and  Mexico;  thence  via  said  international  line  to  the 
Gulf  of  Mexico :  and  thence  via  said  Gulf  to  the  point  of  beginning, 
including  business  between  points  on  the  boundary  line  as  described. 
(2)  All  freight  traffic  originating  within  the  territory  as  defined  in 
the  first  section  when  destined  to  points  east  of  the  aforesaid  Missouri 
river  line.  Exceptions:  (a)  The  D.  &  R.  G.  and  the  D.  &  R.  G.  W., 
except  their  business  to  and  from  points  in  Colorado  west  of  the  D. 
&  R.  G.  line  between  Denver  and  Trinidad;  also  business  via  their 
lines  between  points  in  Colorado  and  points  in  Utah.  All  local  buri- 
ness  between  Denver  and  Trinidad  and  intermediate  points;  all 
local  business  of  the  A.,  T.  &  S.  F.  between  Pueblo  and  Canon  City, 
Colo. ;  all  stone  traffic  having  both  origin  and  destination  within  the 
state  of  Colorado.    The  iurlsdlotlon  of  this  association  In  so  far  as 
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tlte  businesB  of  the  Denver  ft  Rio  Grande  Railroad  and  the  Denver  & 
Rio  Grande  Western  Railway  CJompanies  Is  concerned,  covers  the  fol- 
lowing traffic,  namely :  All  freight  traffic  to,  from,  or  through  all 
common  or  Junction  points  in  the  states  of  Nebraska  and  Kansas 
and  the  Indian  Territory,  originating  at  or  destined  to  Denver, 
Colorado  Springs,  Pueblo,  or  Trinidad.  All  freight  traffic  between 
Ogden,  Spanish  Fort,  and  intermediate  points  on  the  one  hand, 
and  to,  from,  or  through  points  in  Kansas  or  Nebraska  upon  or  east 
of  the  IC^  meridian,  on  the  other  hand.  Traffic  which  may  be  ex- 
cluded under  the  application  of  ttie  above  is  only  such  as  may  be 
delivered  to  or  received  from  the  I>enver  &  Rio  Grande  Railroad  and 
Denver  &  Rio  Grande  Western  Railway,  (b)  Traffic  included  in  the 
Trans-Ck>ntinental  and  International  Association,  (c)  Traffic  pass- 
ing between  points  in  Kansas  or  Nebraska  and  Mississippi  river 
points,  Carondelet  and  south;  also  traffic  passing  between  points  in 
Kansas  or  Nebraska  and  points  in  ttie  southern  states  east  of  the 
Mississippi  river  and  south  of  the  south  line  of  Kentucky  and  Vir- 
ginia, regardless  of  the  route  by  which  the  business  crosses  the 
Mississippi  or  Ohio  rivers,  (d)  Traffic  passing  between  Missouri 
river  points  and  points  in  the  [457]  territory  east  of  said  river,  (e) 
All  traffic  to  points  on  the  Northern  Pacific  and  Manitoba  Railways. 
<f)  Traffic  to  points  in  Arkansas,  (g)  Coal,  stone,  and  gravel  from 
Colorado,  Wyoming,  and  Dakota,  to  points  in  Kansas  and  Nebraska, 
and  to  Sioux  City,  Council  Bluffs,  or  Pacific  Junction,  Iowa,  St. 
Joseph,  Kansas  City,  or  Boswell,  Missouri,  (h)  The  interchange  of 
traffic  with  the  Colorado  Midland  and  South  Paris  Companies,  to  or 
from  Aspen,  Colorado,  Glenwood  Springs,  Colorado,  and  intermediate 
points,  including  coal  branches  therefrom,  and  Buena  Vista,  Colorado, 
and  LeadviUe,  Colorado,  (i)  Business  to  and  from  Florence,  Colo- 
rado, by  all  lines. 

''Art  2.  Section  1.  The  association  shall,  by  unanimous  vote,  elect 
a  chairman  of  the  organization.  The  chairman  may  be  removed  by  a 
two-thirds  vote  of  the  members.  Sec.  2.  There  shall  be  regular  meet- 
ings of  the  association  at  Kansas  City,  unless  notice  shall  be  given 
by  the  ctiairman  that  the  business  to  be  transacted  does  not  warrant 
calling  the  members  together,  which  notice  shall  be  given  not  less  than 
four  days  before  the  ds^  set  for  the  meeting.  When  a  meeting— regu- 
lar or  special — is  convened  it  shall  be  incumbent  upon  eac^  party 
hereto  to  be  represented  by  some  officer  authorized  to  act  definitely 
upon  any  and  all  questions  to  be  considered.  Each  road  shall  desig- 
nate to  the  chairman,  one  person,  who  shall  be  held  personally  re- 
sponsible for  rates  on  that  road.  Such  person  shall  be  present  at  all 
regular  meetings,  when  possible,  and  shall  represent  his  road,  unless  a 
saperior  officer  is  present  If  unable  to  attend,  he  shall  send  a  sub- 
stitute, with  written  autliority  to  act  upon  all  questions  wtiich  may 
arise,  and  the  vote  of  such  substitute  shall  be  binding  upon  the  com- 
pany he  represents.  Sec.  3.  A  committee  shall  be  appointed  to  estab- 
lish rates,  rules,  and  regulations  on  the  traffic  subject  to  this  associa- 
tion, and  to  consider  changes  therein,  and  make  rules  for  meeting  the 
competition  of  outside  lines.  Their  conclusions,  whesk  unanimous, 
shall  be  made  effective  when  they  so  order,  but  if  they  differ,  tlie 
question  at  issue  shall  be  referred  to  the  managers  of  the  lines  parties 
hereto,  and  if  tiiey  disagree,  it  shall  be  arbitrated  in  the  manner  pro- 
vided in  article  7.  Sec.  4.  At  least  five  days*  written  notice  prior  to 
each  monthly  meeting  shall  be  given  the  chairman  of  any  proposed 
reduction  in  rates  or  change  in  any  rule  or  regulation  governing 
freight  traffic— eight  days  in  so  far  as  applicable  to  the  traffic  of 
Colorado  or  Utah.  Sec  5.  At  each  monthly  meeting  the  association 
shall  consider  and  vote  upon  all  changes  proposed,  of  which  due 
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notice  has  been  given,  and  all  parties  shall  be  bound  by  the  decision 
of  the  association,  so  expressed,  unless  thai  and  thoe  the  parties 
shall  give  the  association  definite  written  notice  tliat  in  10  days  there- 
after they  shall  make  such  modification,  notwithstanding  the  vote  of 
the  association :  provided  that,  if  the  member  giving  notice  of  change 
sliall  fail  to  be  represented  at  the  meeting,  no  action  sliall  be  taken  on 
Its  notice,  and  tlie  same  shall  be  considered  wltlidrawn.  Should  any 
member  insist  upon  a  reduction  of  rate  against  the  views  of  the  ma- 
jority, or  if  the  majority  favor  the  same,  and  if,  in  the  Judgment  of 
such  majority,  the  rate  so  made  afTects  seriously  the  rates  upon  other 
traffic  then  the  association  may,  by  a  majority  vote,  upon  such  other 
traffic  put  into  effect  corresponding  rates,  to  take  effect  on  the  same 
day.  By  unanimous  consent  any  rate,  rule,  or  regulation  relating 
to  freight  traffic  may  be  modified  at  any  meeting  of  the  association 
without  previous  notice.  Sec.  6.  Notwithstanding  anything  in  this 
article  contained,  each  member  may,  at  its  peril,  make  at  any  time, 
without  previous  notice,  such  rate,  rule,  or  regulation  as  may  be  neces- 
sary to  meet  the  competitiim  of  lines  not  members  of  the  association, 
giving  at  the  same  time  notice  to  the  chairman  of  its  action  in  the 
premises.  If  the  chairman,  upon  investigation,  shall  decide  that  such 
rate  is  not  necessary  to  meet  the  direct  competition  of  lines  not  mem- 
bers of  the  association,  and  shall  so  notify  the  road  making  the  rate, 
it  shall  immediately  withdraw  such  rate.  At  the  next  meeting  of  the 
association  held  after  the  making  of  such  rate,  it  shall  be  reported 
to  the  association ;  and  if  the  association  shall  decide  by  a  two-thirds 
vote  that  such  rate  was  not  made  in  good  faith  to  meet  such  compe- 
tition, the  member  offending  shall  be  subject  to  the  penalty  provided 
in  section  8  of  this  article.  If  the  association  shall  decide  by  a  two- 
thirds  vote  that  such  rate  was  made  in  good  faith  to  meet  such  com- 
petition, it  shall  be  considered  as  authority  for  the  rate  so  made.  Sec 
7.  All  arrangements  with  connecting  lines  for  the  division  of  through 
rates  relating  to  traffic  covered  by  this  agreement  shall  be  made  by 
authority  of  the  [458]  association :  provided,  iiowever,  tliat  when  one 
road  has  a  proprietary  Interest  In  another,  the  divisions  between  such 
roads  shall  be  what  they  may  elect,  and  shall  not  be  the  property  of 
the  association:  provided,  further,  that,  as  regards  traffic  contracts 
at  this  date  actually  existing  between  lines  not  having  common  pro- 
prietary interests,  the  same  sliall  be  reported,  so  far  as  divisions  are 
concerned,  to  the  association,  to  the  end  that  divisions  with  competing 
lines  may,  if  thought  advisable  by  them,  be  made  on  equally  favorable 
terms.  Sec  8.  It  shall  be  the  duty  of  the  chairman  to  investigate  all 
apparent  violations  of  the  agreement,  and  to  report  his  findings  to  the 
managers,  who  shall  determine  by  a  majority  vote  (the  member  against 
whom  complaint  is  made  to  have  no  vote)  what,  if  any,  penalty  shall 
be  assessed,  the  amount  of  each  fine,  not  to  exceed  one  hundred  dollars, 
to  be  paid  to  the  association.  If  any  line  party  hereto  agrees  with  a 
shipper  or  any  one  else  to  secure  a  reduction  or  change  in  rates  or 
chaoge  in  the  rules  and  regulations,  and  it  is  shown  upon  investiga- 
tion by  the  chairman  that  such  an  arrangement  was  effected,  and 
traffic  thereby  secured,  such  action  shall  be  reported  to  the  managers, 
who  shall  determine,  as  above  provided,  what,  if  any,  penalty  shall  be 
assessed.  Sec  9.  When  a  penalty  shall  have  been  declared  against 
any  member  of  this  association,  the  chairman  shall  uotlty  the  manag- 
ing officer  of  said  company  that  such  fine  has  been  assessed,  and  that 
within  ten  days  thereafter  he  will  draw  for  the  amount  of  the  fine; 
and  the  draft,  when  presented,  shall  be  honored  by  the  company  thus 
assessed.  Sec  10.  All  fines  collected  to  be  used  to  defray  the  ex- 
penses of  the  association,  the  offending  party  not  to  be  benefited  by 
the  amounts  it  may  pay  as  fines.    Sec  11.  Any  member  not  present 
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or  folly  repreMoted  at  roll  call  of  general  or  special  meetiogs  of  tbe 
freight  asBOciatioii,  <tf  which  doe  and  proper  notice  has  been  given, 
shall  be  fined  one  dollar,  to  be  assessed  against  his  company,  nniess  be 
shall  have  previously  filed  with  the  chairman  notice  of  inability  to  be 
present  or  represented. 

"Art  8.  The  dntles  and  powers  of  the  chairman  shall  be  as  follows : 
Secticm  JL  He  sliall  preside  at  all  meetings  of  the  association,  and 
make  and  ke^  a  record  thereof,  and  promulgate  such  of  said  pro- 
ceedings as  may  be  necessary  to  inform  the  parties  hereto  of  the 
action  taken  by  the  assodatlcm.  Sec  2.  He  sliall  at  all  times  keep 
and  publish  for  the  use  of  the  members  a  fall  record  of  the  rates, 
rules,  and  regulations  prevailing  on  all  lines  parties  hereto  on  busi- 
ness covered  by  this  agreement;  and  each  of  the  parties  hereto 
agrees  to  furnish  such  number  of  copies  of  tbe  rates,  rules,  and  regu- 
lations issued  by  it  as  tbe  chairman  may  require.  Sea  8.  He  shall 
construe  this  agreement,  and  all  resolutions  adopted  thereunder;  his 
construction  to  be  binding  until  changed  by  a  majority  vote  of  the  asso- 
ciation. Sec.  4.  He  shall  publish  in  joint  form  all  rates,  rules,  and 
regnlaticms  which  are  general  in  their  character,  and  apply  throughout 
the  territory  of  the  association,  and  shall  also  publish,  in  the  manner 
above,  such  rates,  rules,  or  regulations  applying  on  traffic  common  to 
two  or  more  lines  as  may  be  agreed  upon  by  the  lines  In  interest  Sec.  5. 
He  shall  be  furnished  with  copies  of  all  way-bills  for  freight  carried 
under  this  agreement,  when  called  for,  and  shall  furnish  such  sta- 
tistics as  may  be  necessary  to  give  members  general  information  as 
to  the  traffic  moved,  subject  to  the  provisions  of  the  Interstate  Ck>m- 
merce  Railway  Association  agreement  as  to  lines  members  thereof. 
Sec.  6.  He  shall  render  to  each  member  of  the  association  monthly 
statem^its  of  the  expenses  of  the  association,  showing  the  proportions 
due  from  each,  and  shall  make  drafts  on  the  membei-s  for  the  different 
amounts  thus  shown  to  be  due.  Sec  7.  He  shall  hear  and  determine  all 
charges  of  violations  of  this  agreement,  and  assess,  collect,  and  dis- 
pose of  the  fines  for  such  violations,  as  provided  for  herein.  Sec  8. 
The  chairman  shall  be  empowered  to  authorize  lines  in  the  association 
to  meet  the  rates  of  another  line  or  other  lines  in  the  association  when 
in  his  judgmnent  such  action  is  justified  by  the  circumstances;  this, 
however,  not  to  act  in  any  way  as  an  indorsement  of  an  unauthorized 
rate  made  by  any  member.  Sec  9.  Only  the  parties  interested  shall 
vote  upon  questions  arising  under  the  agreement,  and  in  case  of 
doubt  the  chairman  shall  decide  as  to  whether  any  party  is  so  inter- 
ested or  not,  subject  to  appeal,  as  provided  by  section  8,  article  8,  of 
tbe  agreement 

''Art  4.  Any  willfol  underbilllng  in  weights,  or  billing  of  freight  at 
wrong  dassiflcation,  shall  be  considered  a  violation  of  this  agree- 
ment; and  the  rules  [459]  and  regulations  of  any  weighing  associa- 
tion or  inspection  bureau,  as  established  by  it  or  as  enforced  by  its 
officers  and  agents,  shall  be  considered  binding  under  the  provisions  of 
this  agreement  and  any  willful  violation  of  them  shall  be  subject  to 
the  penalties  provided  herein. 

"Arts.  The  expenses  of  the  association  shall  be  borne  by  the 
several  parties  in  such  proportion  as  may  be  fixed  by  the  chairman. 
Any  member  not  satisfied  with  the  allotment  so  made  may  appeal  to 
the  association,  which  shall,  at  its  first  r^^lar  meeting  thereafter, 
determine  the  matter,  which  may  be  done  by  a  two-thirds  vote  of  the 
memb^B. 

"Art  6.  There  shall  be  an  executive  committee  of  three  members, 
to  be  elected  by  unanimous  vote  The  committee  shall  approve  the 
appointment  and  salaries  of  necessary  employes,  except  that  of  the 
chairman,  and  authorize  all  disburaontfits.  All  action  of  this  com- 
mittee shall  be  unanimous. 
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"Art  7.  In  case  the  managers  of  the  lines  parties  hereto  fail  to  agree 
npon  any  question  arising  under  this  agreement  that  shall  be  lm)ught 
before  the  association,  it  shall  be  referred  to  an  arbitration  board, 
which  shall  consist  of  three  members  of  the  executiye  board  of  the 
Interstate  CJommerce  Railway  Association:  provided,  howefer*  that 
in  case  of  arbitration  in  which  the  members  of  this  association  only 
are  interested,  they  may,  by  unanimous  vote,  substitute  a  special 
board. 

"Arts.  This  agreement  shall  take  effect  April  1,  1889,  subject 
thereafter  to  30  days'  notice  of  a  desire  on  the  part  of  any  line  to 
withdraw  from  or  amend  the  same." 


[40]      BLINDELL  ET  AL  v.  HAGAN  ET  AL.« 

(Circuit  Court,  E.  D.  Louisiana.    February  9,  1893.) 
[54  Fed.,  40.] 

Combinations  in  Restraint  of  Tbadb — Equity  Jubisdiotion. — ^The 
statute  against  unlawful  restraints  and  monopolies  (Act  1890,  26 
St  p.  209)  does  not  authorize  the  bringing  of  Injunction  suits  or 
suits  in  equity  by  any  parties  except  the  government^ 

Same. — ^The  Jurisdiction  of  the  circuit  court  to  entertain  a  suit  to  en- 
Join  a  combination  of  persons  from  interfering  with  and  preventing 
shipowners  from  shipping  a  crew  may  be  maintained  on  the  ground 
of  preventing  a  multiplicity  of  suits  at  law,  and  for  the  reason  that 
damages  at  law  for  interrupting  the  business  and  Intercepting  the 
profits  of  pending  enterprises  and  voyages  must,  in  their  nature,  be 
conjectural,  and  not  susceptible  of  proof. 

Same — Injunction  Pendente  Lite — Evidence. — Evidence  that,  by 
reason  of  the  action  of  a  combination  of  persons,  the  crew  left  com- 
plainants' ship  as  she  was  about  to  sail,  and  that  another  [41]  crew 
could  not  be  procured  for  nine  days,  and  then  only  with  the  assist- 
ance of  the  police  authorities  and  the  protection  of  a  restraining 
order,  while  other  vessels  in  the  vicinity  had  no  dlfllculty  In  getting 
crews,  is  sufficient  to  authorze  the  court  to  enjoin  interference  with 
the  business  of  the  complainants  by  such  combination,  pendente  lite. 

In  Equity.  Bill  by  Blindell  Bros,  against  C.  Hagan  and 
others  to  enjoin  interference  with  their  business  as  shipown- 
ers. On  application  for  an  injunction  pendente  lite.    Oranted. 

Henry  P.  Dart  and  F.  B.  Earhart^  for  complainants. 

/.  Ward  Gurley^  jr.,  and  J.  D.  Grace^  for  respondents. 

a  Affirmed  by  the  Circuit  Court  of  Appeals,  Fifth  Circuit  (56  Fed., 
696).    See  p.  182. 

>  Syllabus  copyrighted.  1893,  by  We«t  Publishing  Co. 
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B1LLIKO6,  District  Judge. 

This  application  is  made  and  submitted  on  the  bill  and 
amended  bill  of  complaint  and  numerous  afiBdavits  and  coun- 
ter affidavits.  The  substance  of  the  bill,  as  amended,  is  that 
the  complainants  are  aliens,  being  subjects  of  the  kingdom 
of  Great  Britain,  and  that  the  defendants  are  citizens  of  the 
state  of  Louisiana ;  that  the  complainants  are  owners  of  the 
steamship  Violantej  which  they  are  using  in  the  carrying 
trade  between  this  port  and  Liverpool;  that  they  are  pre- 
vented from  shipping  a  crew  by  the  unlawful  and  well-nigh 
violent  combination  of  the  defendants;  that  this  combination 
is  so  numerous  as  to  make  it  impossible  for  the  complainants 
to  obtain  a  crew  without  the  restraining  order  of  this  court; 
that  this  unlawful  interference  of  the  defendants  is  inter- 
rupting the  business  of  the  complainants,  which  is  that  of 
persons  engaged  in  the  carrying  trade  between  New  Orleans 
and  Liverpool,  and  is  doing  them  an  irreparable  injury.  The 
injunction  has  been  asked  for,  first,  under  the  act  of  1890, 
(26  St  p.  209,)  known  as  ^An  act  to  protect  trade  and  com- 
merce against  unlieiwful  restraints  and  monopolies."  This  act 
makes  all  combinations  in  restraint  of  trade  or  commerce  un- 
lawful, and  punishes  them  by  fine  or  imprisonment,  and 
authorizes  suits  at  law  for  triple  damages  for  its  violation, 
but  it  gives  no  new  right  to  bring  a  suit  in  equity,  and  a  care- 
ful study  of  the  act  has  brought  me  to  the  conclusion  that 
suits  in  equity  or  injunction  suits  by  any  other  than  the 
government  of  the  United  States  are  not  authorized  by  it. 

This  brings  me  to  the  second  ground  upon  which  the  in- 
junction is  asked.  The  citizenship  of  the  parties  is  such  that 
the  United  States  circuit  court  has  jurisdiction,  and  the  com- 
plainants may  urge  before  this  court  any  grievance  which 
they  may  have  in  law  or  equity  as  fully  as  they  could  do  in 
the  courts  of  a  state.  That  the  complainants  may  maintain 
a  suit  at  law  is  conceded  by  the  solicitors  for  the  defendants. 
The  prohibition  in  the  statute  of  1789  against  suits  in  equity 
in  the  courts  of  the  United  States,  where  the  plaintiff  has  a 
plain  and  adequate  remedy  at  law,  has  been  repeatedly  held 
to  enimdate  or  introduce  no  new  doctrine,  but  it  is  enforced 
rigidly  by  the  courts  of  the  United  States,  because,  if  a  suit 
in  equity  is  allowed,  the  defendant  is  cut  off  from  the  right 


Digitized  by 


Google 


108  54  FEDERAL  BBPOBTER,   41. 

I  Opinion  of  the  Ooort 

of  trial  by  jury,  which  is  by  the  constitution  of  the  United 
States  guaranteed  to  him  in  all  common-law  cases  involving 
upwards  of  $20.  There  can  be  equity  jurisdiction  only  when 
the  case  in  question  belongs  to  one  of  the  recognized  classes 
of  cases  over  which  equity  has  jurisdiction.  The  [421  ques- 
tion, therefore,  is,  does  this  case  belong  to  one  of  those  recog- 
nized classes?  If  it  does,  it  is  because  the  nature  of  the  al- 
leged injury  is  such  that  it  would  be  dii&cult  to  establish  in 
a  suit  at  law  the  damage  of  the  complainant,  and  because  to 
entertain  it  would  prevent  a  multiplicity  of  suits.  Undoubt- 
edly Chancellor  Kent  lays  down  the  correct  rule  in  Jerome 
V.  Ro%8^  7  Johns.  Ch.  333,  Uiat  cases  of  ordinary  trespass  are 
not  within  the  cognizance  of  equity;  but  in  Livingston  v. 
Livingston^  6  Johns.  Ch.  500,  501,  he  adds  a  qualification 
which  shows  the  groimd  of  discrimination  between  such  tres- 
passes as  equity  will  enjoin  and  those  which  will  not: "  There 
must  be  something  particular  in  the  case  of  a  trespass, 
*  *  *  or  to  make  but  a  case  of  irreparable  mischief,"  in 
order  to  authorize  equity  to  interfere,  and  an  injunction  to 
issue. 

In  Laussats'  notes  to  Fonblanque's  Equity,  at  page  8,  he 
lays  down  the  principle  which  is  the  fundamental  one,  con- 
curred in  by  all  the  writers  upon  equity  as  flie  basis  of  equity 
jurisdiction  in  cases  of  trespass,  as  follows :  "  The  founda- 
tion of  this  jurisdiction  of  equity  is  flie  probability  of  irrep- 
arable mischief,  the  inadequacy  of  a  pecimiary  compensa- 
tion, and  the  prevention  of  a  multiplicity  of  suits."  The 
difficulty  has  been  in  applying  this  principle.  Where  there 
is  a  large  combination  of  persons  to  interfere  with  a  party's 
business  by  violence,  the  equity  jurisdiction,  if  maintainable 
at  all,  is  maintainable  on  either  of  two  grounds, — ^the  nature 
of  the  injury,  including  the  difficulty  of  establishing  in  a  suit 
at  law  the  amount  of  actual  damages  suffered,  or  the  pre- 
vention of  a  multiplicity  of  suits.  The  jurisdiction,  for  these 
reasons,  was  maintained  in  the  following  cases:  Emach  v. 
Kane^  34  Fed.  Rep.  47;  Casey  v.  Typographical  Union^  45 
Fed.  Rep.  135,  144;  GUhert  v.  MickU,  4  Sandf.  Ch.  381, 
(marg.  p.  367;)  Sherry  v.  Perkins^  147  Mass.  212,  17  N.  E. 
Rep.  307.    In  Osbom  v.  Bamk^  6  Wheat,  845,  the  court  says : 

"  In  those  cases  [wron^rfnl  transfer  of  stocks  and  other  secorities] 
the  injured  party  would  have  his  remedy  at  law ;    ♦    ♦    ♦    but  It  ts 
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tbe  proYlnce  of  a  court  of  equity  in  sncli  cases  to  arrest  the  injury, 
and  prevent  the  wrong.  The  remedy  is  more  beneficial  and  complete 
than  the  law  can  give." 

With  reference  to  another  class  of  cases,  courts  of  equity 
have  sometimes  taken  jurisdiction  for  the  reason  which  re- 
quires that  they  should  take  jurisdiction  here,  viz.  those  cases 
for  specific  performance  when  there  could  be  no  adequate 
compensation  in  damages.  In  Taylor  v.  NevtUe^  cited  by 
Lord  Hardwicke  in  Buxton  v.  Lister^  3  Atk.  383,  a  specific 
performance  was  decreed  of  a  contract  of  a  sale  of  800  tons 
of  iron  to  be  delivered  and  paid  for  in  a  certain  number  of 
years,  and  by  installments.  Equity  enjoins  in  such  cases, 
because,  though  the  injured  party  may  have  his  suit  at  law, 
his  damages  must  be  conjectural.  See  Adderley  v.  Dixon^  1 
Sim.  &  S.  607,  611.  So  in  cases  of  trespass,  where  a  business 
is  interrupted,  and  the  profits  of  pending  enterprises  and 
voyages  are  intercepted,  the  party  injured  must  faiL  of 
recovering  full  compensation,  for  his  damages  must  at  law 
be  largely  conjectural;  and  for  this  reason,  as  well  as  to  pre- 
vent a  multiplicity  of  suits,  he  may,  by  an  injimction  in 
equity,  arrest  the  threatened  wrongdoing,  and  prevent  the 
[43]  consequent  injury,  which  is  irremediable,  because  it 
consists  in  the  loss  of  profits  which  are  not  susceptible  of 
prool 

My  conclusion,  therefore,  is  that  the  bill  of  complaint  in 
this  cause  states  a  case  over  which  a  court  of  equity  must  take 
jurisdiction,  in  that  it  is  a  case  where  the  threatened  damages 
are  irremediable  at  law,  as  well  as  one  where  the  equity  suit 
will  prevent  a  multiplicity  of  suits. 

As  to  proof  upon  the  question  of  fact  There  have  been 
filed  in  this  case  in  all  49  affidavits.  I  subjoin  to  this  opinion 
a  summary  of  each  of  these  depositions.  The  preponderance 
of  proof  establishes  that  the  British  steamship  Violante 
arrived  at  this  port  from  Vera  Cruz  November  29, 1892,  and 
on  the  80th  the  crew  was  paid  off.  At  that  time  the  crew  made 
no  complaint  regarding  the  food  they  received,  or  their  treat- 
ment, or  the  safety  of  the  ship,  and  continued  at  their  duties 
until  about  noon  of  December  15,  1892,  without  complaint, 
except  that  some  of  the  crew  had  asked  the  captain  whether 
they  would  be  paid  before  leaving  port  for  the  days  in  which 
the  diip  had  been  lying  at  the  wharf,  to  which  he  answered 
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he  could  not  do  so,  as  it  would  be  a  violation  of  all  agree- 
ments between  the  crew  and  the  ship.  On  December  15, 
1892,  after  the  ship  had  been  cleared  from  the  customhouse, 
and  the  pilot  had  come  aboard,  the  crew,  with  the  exception 
of  the  steward  and  the  cook,  retired  from  the  ship.  Being 
steamer  Violanie^  after  her  crew  left,  on  the  15th  of  Decem- 
ber 15th,  as  contemplated.  It  is  also  established  that  the 
steamer  Violante^  after  her  crew  left,  on  the  15th  of  Decem- 
ber, did  not  succeed  in  getting  a  crew  until  December  24, 
1892,  after  the  restraining  orders  had  been  issued  against  the 
defendants  in  this  cause,  and  that,  during  the  whole  period 
of  nine  days,  the  police  authorities  were  called  upon,  and 
went  to  the  assistance  of  the  master  and  agents  of  the  vessel 
in  getting  a  crew ;  that,  while  other  steamers  in  the  vicinity 
had  no  difficulty  in  getting  crews,  the  steamer  Violante  was 
unable  to  get  a  crew  to  stay  on  the  vessel  imtil  they  got  the 
protection  of  the  restraining  orders  from  this  court.  I  think 
the  evidence  establishes  that  the  inability  of  the  ship  to 
retain  the  crew  already  shipped,  and  her  inability  to  ob- 
tain another  crew,  except  after  the  interference  of  this  court 
by  its  restraining  orders,  were  due  to  the  acts  of  the  defend- 
ants. The  evidence  fails  to  connect  the  defendant  Dunn 
with  the  unfriendly  acts  of  the  other  defendants.  I  think 
the  case,  upon  the  question  of  facts,  as  well  as  law,  is  with  the 
complainants,  and  that  the  injunction  pendente  lite  should 
issue  against  the  defendants,  except  the  defendant  Dunn. 
As  to  him  it  is  refused. 


[994]  UNITED  STATES  v.  WORKINGMEN'S  AMAL- 
GAMATED COUNCIL  OF  NEW  ORLEANS  ET  AL.« 

iCircnlt  Ck>iirt,  B.  D.  Loaislana.    March  25,  1893.) 

[64  Fed.,  994.] 

Injunction — When  Qbanted — Unlawful  Combinations. — Where  an 
injunction  is  asked  against  tbe  interference  with  Interstate  com- 
merce by  combinations  of  striliing  worlunen,  tbe  fact  that  tbe  strike 
is  ended  and  labor  resumed  since  tbe  tiling  of  the  bill  is  no  ground 
for  refusing  the   injunction.    The   invasion   of  rights,   especially 

«  Affirmed  by  the  Circuit  Court  of  Appeals,  Fifth  Circuit  (57  Fed., 
85).    See  p.  184. 
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when  the  lawfnlsess  of  the  liiTasloD  Is  not  disclalmed,  aathorijBei 
the  iiiJii]iction.« 

Same — ^Bnx  and  Answks— Waivis  of  Oath. — Wbere  the  bill  for  In- 
junction waives  the  oath  of  the  respondents,  an  answer,  under  oath, 
denying  all  the  equities  of  the  bill,  can,  under  the  amendment  to 
equity  rule  41,  be  used  at  the  hearing  with  probative  force  of  an 
affldaTit  alone.  Whether  the  injunction  should  issue  must  be  de- 
termined by  the  whole  evidence  submitted. 

Unlawful  Combinations — ^Restbaint  of  Trade. — ^The  act  declaring 
illegal  "  every  contract  or  combination  in  the  form  of  trust,  or  other- 
wise in  restraint  of  trade  or  commerce  among  the  several  states  or 
with  foreign  nations,"  (26  St  at  Large,  p.  209,)  applies  to  combina- 
tlons  of  laborers  as  well  as  of  capitalists. 

Same — Evidewce— ADMisaiBnjTY. — In  order  to  sustain  the  allegations 
of  a  bill  praying  an  injunction  against  a  combination  in  restraint 
of  interstate  conmierce,  the  complainant  may  offer  in  evidence,  as 
matter  of  history,  the  oflBcial  proclamation  of  the  various  govern- 
ment officers,  and  also  newspaper  reports  supported  by  affidavits 
containing  manifestoes  and  declarations  of  the  respondents. 

Same— Lawful  Combinatiohb  Tubned  to  Unlawful  Pxtbposes. — 
The  ftict  that  a  combination  of  men  is  in  its  origin  and  general 
purposes  innocent  and  lawful  is  no  ground  of  defense  when  the  com- 
bination is  [995]  turned  to  the  unlawful  purpose  of  restraining 
interstate  and  foreign  commerce. 

Same — ^Labob  Stbikes. — ^A  combination  of  men  to  secure  or  jcompel 
the  employment  of  none  but  union  men  becomes  a  combination  in 
restraint  of  interstate  commerce,  within  the  meaning  of  the  statute, 
when.  In  order  to  gain  its  ends,  it  seeks  to  enforce,  and  does  enforce, 
by  violence  and  intimidation,  a  discontinuance  of  labor  In  all  de- 
partments of  business,  including  the  transportation  of  goods  from 
state  to  state,  and  to  and  from  fbreign  nations. 

In  Equity.  Suit  by  the  United  States  against  the  Work- 
ingmen  Amalgamated  Council  of  New  Orleans,  La.,  and 
others,  to  restrain  the  defendants  from  interfering  with  in- 
terstate and  foreign  commerce.    Injunction  granted. 

F.  B.  Earhcart,  United  States  Attorney. 

A.  H.  Leonard^  M.  Marks^  and  Evans  <&  Z7tmn,  for  defend- 
ants. 

Billings,  District  Judge. 

This  cause  is  submitted  upon  an  application  for  an  injunc- 
tion on  the  bill  of  complaint,  answer,  and  numerous  affida^ 

•  eiyUabus  copyrighted,  1803,  by  West  Publishing  Oo. 
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vits  and  exhibits.  The  bill  of  complaint  in  this  case  is> 
filed  by  the  United  States  under  the  act  of  congress  entitled 
"An  act  to  protect  trade  and  commerce  against  unlawful 
restraint  and  monopolies,"  (26  St.  at  Large,  p.  209.)  The 
substance  of  the  bill  is  that  there  is  a  gigantic  and  wide- 
spread combination  of  the  members  of  a  multitude  of  sep- 
arate organizations  for  the  purpose  of  restraining  the  com- 
merce among  the  several  states  and  with  foreign  countries. 
It  avers  that  a  disagreement  between  the  warehousemen  and 
their  employes  and  the  principal  draymen  and  their  sub- 
ordinates had  been  adopted  by  all  the  organizations  named 
in  the  bill,  imtil,  by  this  vast  combination  of  men  and  of  or- 
ganizations, it  was  threatened  that,  unless  there  was  an  ac- 
quiescence in  the  demands  of  the  subordinate  workmen  and 
draymen,  all  the  men  in  all  of  the  defendent  organizations 
would  leave  work,  and  would  allow  no  work  in  any  depart- 
ment of  business;  that  violence  was  threatened  and  used  in 
support  of  this  demand ;  and  that  this  demand  included  the 
interstate  and  foreign  commerce  which  flows  through  the  city 
of  New  Orleans.  The  bill  further  states  that  the  proceedings 
on  the  part  of  the  defendants  had  taken  such  a  vast  and 
ramified  proportion  that,  in  consequence  of  the  threats  of  the 
defendants,  the  whole  business  of  the  city  of  New  Orleans 
was  paralyzed,  and  the  transit  of  goods  and  merchandise 
which  was  being  conveyed  through  it  from  state  to  state,  and 
to  and  from  foreign  countries,  was  totally  interrupted.  The 
elaborate  argument  and  brief  of  the  solicitors  for  the  defend- 
ants presents  six  objections. 

The  defendants  urge  (1)  that,  the  strike  or  cessation  of 
labor  being  ended,  and  labor  resumed  throughout  all  branches 
of  business,  there  is  no  need  for  an  injunction.  I  know  of  no 
rule  which  is  better  settled  than  that  the  question  as  to  the 
maintenance  of  a  bill,  and  the  granting  of  relief  to  a  com- 
plainant, is  to  be  determined  by  the  status  existing  at  the  time 
of  filing  the  bill.  Rights  do  not  ebb  and  flow.  If  they  are 
invaded,  and  recourse  to  courts  of  justice  is  rendered  neces- 
sary, it  is  no  defense  to  the  invasion  of  a  right,  either 
[996]  admitted  or  proved,  that  since  the  institution  of  the 
suit  the  invasion  has  ceased.  With  emphasis  would  this 
be  true  where,  as  here,  the  right  to  invade  is  not  disclaimed. 
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The  question,  then,  is,  what  was  the  state  of  facts  at  the  time 
of  and  prior  to  the  filing  of  the  bill?  or  whether,  if  the  facts 
allied  in  the  bill  were  true  at  that  time,  there  was  need  of 
an  injunction. 

The  defendants  urge  (2)  that  the  right  of  the  complain- 
ants depends  upon  an  unsettled  question  of  law.  The  tiieory 
of  the  defense  is  that  this  case  does  not  fall  within  the  pur- 
view of  the  statute;  that  the  statute  prohibited  monopolies 
and  combinations  which,  using  words  in  a  general  sense,  were 
of  capitalists,  and  not  of  laborers.  I  think  the  congressional 
debates  show  that  the  statute  had  its  origin  in  the  evils  of 
massed  capital;  but,  when  the  congress  came  to  formulating 
the  prohibition  which  is  the  yardstick  for  measuring  the  com- 
plainant's right  to  the  injunction,  it  expressed  it  in  these 
words:  "  Every  contract  or  combination  in  the  form  of  trust, 
or  otherwise  in  restraint  of  trade  or  commerce  among  the 
several  states  or  with  foreign  nations,  is  hereby  declared  to 
be  illegal."  The  subject  had  so  broadened  in  the  minds  of 
the  legislators  that  the  source  of  the  evil  was  not  regarded  as 
material,  and  the  evil  in  its  entirety  is  dealt  with.  They 
made  the  interdiction  include  combinations  of  labor,  as  well 
as  of  capital;  in  fact,  all  combinations  in  restraint  of  com- 
merce, without  reference  to  the  character  of  the  persons  who 
entered  into  them.  It  is  true  this  statute  has  not  been  much 
expounded  by  judges,  but,  as  it  seems  to  me,  its  meaning,  as 
far  as  relates  to  the  sort  of  combinations  to  which  it  is  to 
apply,  is  manifest,  and  that  it  includes  combinations  which 
are  composed  of  laborers  acting  in  the  interest  of  laborers. 

The  defendants  urge  (3)  that,  the  answer  being  under 
oath,  and  denying  all  the  allegations  of  the  bill,  the  injunc- 
tion cannot  issue.  Before  the  adoption  of  the  amendment  to 
the  forty-first  rule  in  equity,  it  was  a  rule  in  chancery  prac- 
tice that,  where  the  answer  was  under  oath,  and  denied  all 
the  equities  of  the  bill,  the  injunction  should  be  refused ;  but, 
since  in  this  case  the  oath  of  the  respondents  is  waived  in  the 
bill,  their  answer,  under  rule  41,  can  be  used  at  this  hearing 
with  the  probative  force  of  an  affidavit  alone,  and  no  longer 
has  necessarily  the  effect  claimed  for  it  by  the  defendants' 
solicitors. 
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I  The  defendants  urge  (4)  that  the  proofs  in  the  case  are 
vague,  and  insufficient  to  establish  the  allegations  of  the  bill. 
When  I  consider  the  affidavits  of  individuals,  and  the  procla- 
mations of  the  governor  of  the  state  of  Louisiana  and  the 
mayor  of  the  city  of  New  Orleans,  and  the  statements  in  the 
public  journals,  supported  by  testimony,  and  the  affidavits 
filed  in  this  cause,  I  find  the  material  all^ations  of  the  bill 
fully  sustained.  Not  only  was  the  flow  of  commerce  through 
the  city  of  New  Orleans  purposely  arrested,  but  even  the 
transportation  of  the  goods  and  merchandise  from  the  gov- 
ernment warehouses  to  the  landings  was  forcibly  stopped. 
The  following  exhibits  in  the  case,  consisting  of  proclama- 
tions of  the  governor  of  Louisiana  and  the  mayor  of  New 
Orleans,  taken  from  the  official  journals,  manifestoes,  and 
the  recitals  of  the  sayings  of  [997]  the  defendants,  taken 
from  the  public  newspapers,  which  have  not  been  disproved 
by  the  respondents,  show,  as  matter  of  history,  the  vast  pro- 
portions of  the  interruption  caused  by  the  defendants  to  the 
prosecution  of  all  the  branches  of  business  within  the  city  of 
New  Orleans,  and  the  purpose  with  which  it  was  done,  to  wit. 
that  no  business  was  to  be  transacted  till  the  demands  made 
by  the  employes  of  the  warehousemen  and  the  subordinate 
draymen  were  complied  with : 

*'A  General  Strike  Ordered  hy  the  Amalgamated  Oonncil  for  To- 
Morrotc,  Unless  the  Merchants  Recognize  the  Union  this  Evening. 

**  PBK8n>BNT  LEONARDOS  STATEMENT. 

"  When  the  people  of  New  Orleans  awake  to-morrow  morning,  they 
wlU  probably  find  that  one  of  the  largest  strikes  that  has  ever  taken 
place  In  this  city  has  been  inaugurated.  To-day,  at  12:30  o'clock. 
President  Leonard,  of  the  Amalgamated  Council,  made  his  promised 
statement  to  the  members  of  the  press  relatlye  to  last  night's  meeting 
of  the  council.  Mr.  Leonard  said  that  it  had  been  decided  at  the  meet- 
ing to  order  a  general  strike  for  to-morrow  morning,  unless  the  mer- 
chants ask  for  a  conference  this  afternoon.  The  unions  were  deter- 
mined to  compel  the  employers  to  recognize  them,  and  they  took  this 
step  to  force  this  recognition,  if  possible  Mr.  Leonard  further  said 
that  every  trade  and  line  over  which  the  council  has  Jurisdiction  will 
go  out,  barring  none.  If  at  any  time  during  the  strike  the  merchants 
manif^t  a  desire  to  recognize  the  unions,  the  men  will  be  ordered  to 
return  to  work,  and  a  conference  committee  appointed  to  meet  a  simi- 
lar committee  from  the  merchants.  The  committee  of  fifteen  of  the 
Amalgamated  Ck>uncil  will  remain  in  session  for  some  hours  this  even- 
ing, and  the  employers  will  thus  be  given  their  last  chance  to  accede 
to  the  demands  of  the  strikers." 
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"thb  strike  ohdebed. 

••  Hall  Aif  algahated  Council, 
"  Neto  Orleans,  Novemher  -},  1892, 
**At  a  meeting  of  presidents  of  the  labor  unions  and  organizations, 
held  on  Friday,  November  4,  1892,  at  the  Screwmen's  Hall,  the  fol- 
lowing manifesto  was  adopted  and  ordered  submitted  to  all  the  mem- 
bers of  labor  unions  and  organizations  in  the  city  of  New  Orleans : 

•'  •  To  All  Union  Men  Wherever  Found,  Greeting :  In  view  of  the  fact 
that  In  the  diflaculty  existing  between  the  board  of  trade,  merchants, 
boss  draymen,  and  weighers,  and  in  view  of  the  fact  that  they  claim 
to  represent  the  entire  employing  power  In  the  city,  and  claim  broadly 
and  emphatically  that  they  will  not  recognize  unions  or  labor  organ- 
izations in  connection  with  their  business,  and  endeavor  by  their  acts 
to  prevent  other  employers  from  either  employing  or  recognizing  union 
men,  and  believing  it  for  the  best  interests  of  organized  labor  that  we 
refrain  ftom  working  for  any  employer  until  the  l)oard  of  trade  and 
others  recognize  the  rights  of  men  to  organize  into  labor  unions 
throughout  the  dty,  calling  them,  as  union  men,  to  abstain  from  any 
work  or  assisting  in  any  way  in  prolonging  the  existing  difficulty.  The 
gauntlet  has  been  thrown  down  by  the  employers  that  the  laboring 
men  have  no  rights  that  they  are  bound  to  respect,  and,  in  our  opinion, 
the  loss  of  this  battle  will  affect  each  and  every  union  man  in  the  city ; 
and,  after  trying  every  honorable  means  to  attain  an  equitable  and  just 
settlement,  we  find  no  means  left  open  but  to  issue  this  call  to  all  union 
men  to  stop  work,  and  assist  with  their  presence  and  open  support 
from  and  after  Saturday  noon,  November  5,  1892,  and  show  to  the 
merchants  and  all  others  interested  that  the  labor  unions  are  united. 

"  *  James  Leonabd,  Chairman. 
"*JOHN  Bbeen, 
"*A.  M.  Keir, 
"  *  James  E.  Porter, 
"•John  M.  Callaohan, 

"  'Committee:  " 

[9M]  "  will  the  strike  be  general? 

••  MEETING    OP   THE    AMALGAMATED    COUNCIL    THIS    EVENING. 

'•  To  the  representative  of  a  morning  paper.  Assistant  State  Organ- 
izer Porter  said  the  outlook  for  successful  strike  was  a  most  excel- 
lent, and  promised  that  every  unJon  in  the  city  would  stand  by  the 
locked-out  workmen.  He  said  it  was  possible  a  general  strike  would 
be  ordered,  and  that  labor  is  determined  to  win  this  stmggle.  A  union 
man  who  was  with  Mr.  Porter  is  represented  to  have  said  that  the 
strike  will  be  made  a  victory  of  the  laboring  classes  of  the  city,  and, 
unless  the  unions  are  recognized,  there  will  be  more  bloodshed  than 
imagined.  Mr.  Porter  is  reported  to  have  added :  *  We  propose  to 
win  by  peace,  if  we  can;  but,  if  we  are  pushed  to  the  wail,  force 
will  be  employed.*  There  are  ninety-seven  unions  In  the  city.  The 
Amalgamated  Council  meets  to-night  to  discuss  the  strike.  The  Joint 
conference  of  the  executive  committees  of  the  striking  organizations 
met  last  night,  and  decided  to  pay  no  attention  to  the  invitation  of  the 
merchants  with  respect  to  the  proposed  tribunal.  Inasmuch  as  the 
merchants  decline  to  recognize  the  unions,  the  unions  refuse  to  appoint 
any  members  of  the  tribunal,  and  will  only  do  so  when  they  are  given 
to  understand  that  the  men  they  may  appoint  are  to  be  regarded  as 
ofllciAl  representatfyes  of  their  unions.'* 
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**  ANSWER  TO  PBOPOSinON  OF  THE  GOVEBNOB. 

-Nov.  8th,  1892. 
*•  To  His  Excellency,  Gov.  M.  J.  Fosteb. 

"  Dear  Snt :  According  to  agreement  we  were  to  give  you  an  answer 
this  morning  in  regard  to  certain  propositions  that  you  have  sub- 
mitted ;  but»  after  consideration  by  the  committees,  we  found  ttiat  the 
propositions  would  have  to  be  first  submitted  to  the  executive  com- 
mittee of  the  merchants'  body,  and  we  have  not,  up  to  the  present  time, 
heard  what  action  was  taken  in  regard  to  the  matter.  In  consideration 
of  these  facts,  we  now  have  these  propositions  to  submit,  and  will  have 
to  stand  on  them:  First.  We  are  willing  to  arbitrate  on  wages. 
Second.  We  are  willing  to  arbitrate  on  hours.  Third.  We  want  the 
question  of  'none  but  union  men  to  be  hired  when  available,  from 
and  after  the  final  adoption  of  tariff  and  hours,'  to  be  accepted  without 
arbitration. 

**  James  Leonabo,  Chairman. 

"John  Bbeen. 

"A.  M.  Keib. 

"John  Callaghan. 

"Jambs  Pobteb." 

"  fboclamation. 

••  Matobaltt  op  New  Obleans,  City  Hall,  Nov.  9,  X89B. 

"GrnzENB  ov  New  Obleans:  The  time  has  come  when  I,  as  your 
mayor,  feel  that  the  forces  placed  at  my  command  are  inadequate  to 
further  protect  peaceable  citizens  and  their  property,  owing  to  the 
many  demands  made  on  them.  I  am  then  compelled  to  call  upon 
all  good  citizens  desirous  of  the  welfare  and  safety  of  the  city.  I, 
therefore,  as  your  chief  magistrate,  do  hereby  issue  this,  my  procla- 
mation, commanding  all  law-abiding  and  law-loving  citizens  to  attend 
at  the  city  hall  to-morrow,  (Thursday,)  Nov.  10,  1892,  and  then  and 
there  to  be  sworn  in  as  special  officers  to  aid  and  assist  the  organ- 
ized police  force  of  this  city  in  their  duties  incumbent  upon  them. 

**  Given  under  my  hand  and  seal  of  office,  this  ninth  day  of  Novem- 
ber, in  the  year  of  our  Lord  1892. 

"  By  the  Mayor,  "  John  Fttzpatbiok. 

"Clabk  Steen,  Secretary." 

**  fboclamation  of  the  GOVEBNOB. 

•*  New  Obleans,  La.,  JTov.  10/92. 
**To  the  People  of  Veto  Orleans: 

**  The  condition  of  affairs  prevailing  in  your  city  during  the  past  ten 
days;  the  danger  to  the  peace  and  good  order  of  this  community 
arising  fjrom  the  paralysis  of  industry,  trade,  and  commerce,  and 
from  the  suspension  of  the  usual  means  of  trasportatlon ;  the  inse- 
[W8]  eurity  of  life  and  property  caused  by  the  perturbed  state  of  the 
public  mind,  aggravated  by  the  closing  of  the  gas  and  electric  light 
woriiLS,  thus  holding  out  an  Incentive  to  criminals  to  ply  their  vocation 
in  darkness, — have  not  escaped  my  attention,  and  have  caused  me  the 
deepest  solicitude.  I  therefore  request  all  peaceable  citizens  not  to 
congregate  In  crowds  upon  the  streets  and  thoroughfares,  and  I  urge 
upon  them  to  discountenance  all  undue  excitement  and  acts  of  vio- 
lence, and  to  make  known  to  the  officers  Intrusted  with  the  adminis- 
tration of  the  law  any  breaches  of  the  peace.  I  hereby  declare  that 
the  people  of  this  city  must  and  shall  be  protected  in  the  full  enjoy- 
ment of  all  their  constitutional  rights  and  privileges.    All  the  power 
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▼ested  In  me  t^  the  oonstitotlon  and  laws  of  tlito  state  shall  be  devoted 
to  the  preservation  of  the  peace,  the  maintenance  of  good  order,  and 
the  protection  of  the  lives  and  property  of  the  citizens. 

**  MuBPHT  J.  F08TEB,  CHwemor  of  Louisiana.** 

"The  governor  said  there  were  no  further  orders  to  communicate 
at  the  moment  It  is  understood,  however,  that  orders  are  being 
Issued  to  the  militia,  and  that,  after  the  railroad  presidents'  meeting 
is  over,  an  effort  will  be  made  to  start  the  street  cars.  The  com- 
panies are  expected  to  furnish  the  drivers,  and  the  entire  military 
force  of  the  state,  with  the  bodies  that  are  being  organised  as  re- 
cruits, will  be  used  to  furnish  them  with  the  necessary  protection. 
That  will  settle  the  question  very  soon  whether  the  rioters  or  the 
legally  constituted  authorities  of  the  state  are  to  be  masters  of  the 
situation." 

The  defendants  urge  (6)  that  the  corporations  of  the  vari- 
ous labor  associations  made  defendants  are  in  their  origin 
and  purposes  innocent  and  lawf  uL  I  believe  this  to  be  true. 
But  associatiiHis  of  men,  like  individuals,  no  matter  how 
worthy  their  general  character  may  be,  when  charged  with 
unlawful  combinations,  and  when  the  charge  is  fully  estab- 
lished, cannot  escape  liability  on  the  ground  of  their  com- 
mendable general  character.  In  determining  the  question 
of  sufEidency  of  proof  of  an  accusation  of  unlawful  intent, 
worth  in  the  accused  is  to  be  weighed ;  but  when  the  proof 
of  the  charge  is  sufficient, — overwhelmingly  sufficient, — ^the 
original  purpose  of  an  association  has  ceased  to  be  available 
as  a  ground  of  defense. 

The  defendants  urge  (6)  that  the  combination  to  secure 
or  compel  the  employment  of  none  but  union  men  is  not  in 
the  restraint  of  commerce.  To  determine  whether  the  propo- 
sition urged  as  a  defense  can  apply  to  this  case,  the  case 
must  first  be  stated  as  it  is  made  out  by  the  established  facts. 
The  case  is  this:  The  combination  setting  out  to  secure  and 
compel  the  employment  of  none  but  union  men  in  a  given  busi- 
ness, as  a  means  to  effect  this  compulsion,  finally  enforced 
a  discontinuance  of  labor  in  all  kinds  of  business,  including 
the  budness  of  transportation  of  goods  and  merchandise 
which  were  in  transit  through  the  city  of  New  Orleans,  from 
state  to  state,  and  to  and  from  foreign  countries.  When  the 
case  is  thus  stated, — and  it  must  be  so  stated  to  embody  the 
facts  here  proven, — I  do  not  think  there  can  be  any  question 
but  that  the  combination  of  the  defendants  was  in  restraint 
of  commerce. 
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I  have  thus  endeavored  to  state  and  deal  with  the  varioos 
grounds  of  defense  urged  before  me.  I  shall  now,  as  briefly 
as  possible,  state  the  case  as  it  is  established  in  the  voluminous 
record. 

A  difference  had  sprung  up  between  the  warehousemen  and 
their  employes  and  the  principal  draymen  and  their  subor- 
dinates. With  the  view  and  purpose  to  ccHupel  an  acqui- 
escence on  the  part  of  the  [1000]  employers  in  the  demands 
of  the  employed,  it  was  finally  brought  about  by  the  em- 
ployed that  all  the  union  men — ^that  is,  all  the  members  of 
the  various  labor  associations — ^were  made  by  their  officers, 
clothed  with  authority  imder  the  various  charters,  to  dis- 
continue business,  and  one  of  these  kinds  of  business  was 
transporting  goods  which  were  being  conveyed  from  state 
to  state,  and  to  and  from  foreign  countries.  In  some 
branches  of  business  the  effort  was  made  to  replace  the  union 
men  by  other  workmen.  This  was  resisted  by  the  intimida- 
tion springing  from  vast  throngs  of  the  union  men  assem- 
bling in  the  streets,  and  in  some  instances  by  violence;  so 
that  the  result  was  that,  by  the  intended  effects  of  the  do- 
ings of  these  defendants,  not  a  bale  of  goods  constituting 
the  commerce  of  the  country  could  be  moved.  The  question 
simply  is,  do  these  facts  establish  a  case  within  the  statute! 
It  seems  to  me  this  question  is  tantamount  to  the  question, 
could  there  be  a  case  under  the  statute?  It  is  conceded  that 
the  labor  organizations  were  at  the  outset  lawful.  But, 
when  lawful  forces  are  put  into  unlawful  channels, — ^L  e. 
when  lawful  associations  adopt  and  further  unlawful  pur- 
poses and  do  unlawful  acts, — ^the  associations  themselves  be- 
come unlawful.  The  evil,  as  well  as  the  unlawfulness,  of 
the  act  of  the  defendants,  consists  in  this:  that,  until  cer- 
tain demands  of  theirs  were  complied  with,  they  endeavored 
to  prevent,  and  did  prevent,  everybody  from  moving  the 
commerce  of  the  country.  What  is  meant  by  "  restraint  of 
trade  "  is  well  defined  by  Chief  Justice  Savage  in  People  v. 
Fisher^  14  Wend.  18.    He  says: 

"The  mechanic  Is  not  obliged  by  law  to  labor  for  any  particular 
price.  He  may  say  that  he  will  not  make  coarse  boots  for  less  than 
one  dollar  per  pair;  but  he  has  no  right  to  say  that  no  other  me- 
chanic shall  make  them  for  less.  Should  the  Journeymen  bakers 
refuse  to  work  unless  for  enormous  wages,  which  the  master  bakers 
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oonld  not  afford  to  pay,  and  should  th^  compel  all  Joiini«7men  In 
the  city  to  stop  work,  the  whole  population  must  be  without  bread; 
8o  of  journeymen  tailors  or  mechanics  of  any  description.  Such  com- 
binations would  he  productive  of  derangement  and  confusion,  which 
c^talnly  must  be  injurious  to  trade." 

It  is  the  successful  effort  of  the  combination  of  the  de- 
fendants to  intimidate  and  overawe  others  who  were  at  work 
in  ccmducting  or  carrying  on  the  commerce  of  the  country, 
in  which  the  court  finds  their  error  and  their  violation  of 
the  statute.  One  of  the  intended  results  of  their  combined 
action  was  the  forced  stagnation  of  all  the  conmierce  which 
flowed  through  New  Orleans.  This  intent  and  combined  ac- 
tion are  none  the  less  unlawful  because  they  included  in  their 
scope  the  paralysis  of  all  other  business  within  the  city  as 
well. 

For  these  reasons  I  think  the  injunction  should  issuew 


[149]       WATERHOUSE  ET  AL.  v.  COMER. 

(Circuit  Court,  W.  D.  Georgia,  S.  D.    April  8,  1893.) 
[65  Fed.,  149.] 

RBCEIT1S8  or  Railboau  Companies — DimcuLTiEa  wtth  Emploi 
AnjusTMEiiT  BY  THK  CouBT. — Where  the  property  of  a  railway  or 
other  corporation  is  being  administered  by  a  receiver  under  the 
superintending  power  of  a  court  of  equity,  it  Is  competent  for  the 
court  to  adjust  difficulties  between  the  receiver  and  his  employes, 
which,  in  the  absence  of  such  adjustment,  would  tend  to  injure  the 
property  and  to  defeat  the  purpose  of  the  receivership. 

[160]  Same. — It  follows,  then,  that  it  is  in  the  power  of  the  court,  in 
the  interest  of  public  order  and  for  the  protection  of  the  property 
under  its  control,  to  direct  a  suitable  arrangement  with  its  employes 
or  officers,  to  provide  compensation  and  conditions  of  their  employ- 
ment, and  to  avoid,  If  possible,  an  interruption  of  their  labor  and 
duty*  which  will  be  disastrous  to  the  trust  and  injurious  to  the 
publla 

CoMMEBCB — Agreements  to  Restrain — Act  July  2,  1890 — Combina- 
tions OF  Employes. — Rule  12  of  an  association  of  locomotive  engt- 
neers,  styled  the  "Brotherhood  of  Locomotive  Bngineers,"  which 
provides  **  that  hereafter,  when  an  issue  has  been  sustained  by  the 
grand  chief,  and  carried  into  effect  by  the  Brotherhood  of  Loco- 
motive Engineers,  it  shall  be  recognized  as  a  violation  of  obligations 
If  a  member  of  the  Brotherhood  of  Locomotive  Engineers  who  may 
be  employed  on  a  railroad  run  In  connection  with  or  adjacent  to  said 
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road,  to  handle  the  property  belonging  to  said  rallcoad  or  system 
In  any  way  that  may  benefit  said  company  with  which  the  Brother- 
hood of  Locomotive  Engineers  are  at  issue,  until  the  grievances  or 
issues  or  differences  of  any  nature  or  kind  have  been  amicably  set 
tied," — is  plainly  a  rule  or  agreement  in  restraint  of  trade  or  com- 
merce, and  violative  of  section  1  of  the  act  of  congress  of  July  2, 
1890. 

Same— CoNSPiKACY — Rev.  St.  §  5440. — Construing  several  clauses  of 
the  interstate  commerce  law  recited  in  the  opinion  with  section  5440 
of  the  Revised  Statutes,  it  follows  that  a  combination  of  persons, 
without  regard  to  their  occupation,  which  will  have  the  effect  to 
defeat  the  provisions  of  tlie  interstate  commerce  law,  inhibiting  dis- 
criminations In  the  transportation  of  freight  and  passengers,  and 
furtlier  to  restrain  the  trade  or  commerce  of  the  country,  will  bo 
obnoxious  to  the  penalties  therein  prescribed. 

Same — Receivers — Advice  of  Court. — In  this  case,  the  movants  hav- 
ing avowed  their  purpose,  in  open  court,  to  submit  to  the  construc- 
tion to  be  made  by  the  court  relating  to  rule  12  of  the  brotherhood, 
the  receiver  is  directed  to  enter  into  an  appropriate  contract  with 
them,  subject  to  the  general  operation  of  this  decision  with  refer- 
ence to  said  rule. 

(Syllabus  by  the  Court.) 

In  Equity.  Petition  by  Waterhouse  and  others,  styling 
themselves  the  "  Committee  of  Adjustment  of  the  Brother- 
hood of  Locomotive  Engineers,"  against  H.  M.  Comer,  re- 
ceiver of  the  Central  Railroad  &  Banking  Company  of  Geor- 
gia, asking  that  the  receiver  be  directed  to  make  a  contract 
with  the  locomotive  engineers.     Granted. 

R.  TF.  Patterson^  for  the  motion. 

Lawton  <&  Cunningham  and  Marion  Erwin^  opposed. 

Speer,  District  Judge. 

Cases  are  frequent  where  persons  intrusted  with  corporate 
properties  have  applied  to  the  courts  for  the  prevention  or 
redress  of  grievances  threatened  or  inflicted  by  labor  organi- 
zations. This  is  the  first  instance  of  which  we  have  any  in- 
formation where  members  of  such  an  association  have  by  con- 
certed action,  in  an  orderly  way,  sought  the  arbitrament  of 
a  court  to  adjust  a  controversy  relative  to  the  wages  and  con- 
ditions of  their  employment.  The  recent  application  to  this 
court  of  the  Order  of  Railway  Telegraphers,  with  similar 
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purpose,  was  an  attempt  of  this  character.  It  was  defeated 
in  limine.  The  telegraphers,  as  a  body,  had  abandoned  the 
service  of  the  receiver  before  they  presented  their  petition. 
In  the  mean  time,  other  telegraphers,  with  equal  [151]  right 
to  employment  by  the  receiver,  had  been  engaged,  and  were 
performing  the  functicms  the  striking  telegraphers  had  sur- 
rendered, and,  notwithstanding  the  solicitude  of  the  court  to 
spare  a  large  number  of  intelligent  young  men  the  distress 
resulting  from  their  indiscreet  action,  it  was  found  to  be 
impracticable.  The  members  of  the  Brotherhood  of  Loco- 
motive Engineers,  who  have  presented  this  petition,  have  a 
proper  standing  in  court  There  are  250  locomotive  engi- 
neers in  the  employment  of  the  receiver,  upon  the  various  di- 
visions of  the  Central  Railroad  &  Banking  Company  of 
Creorgia.  Of  these  211  are  members  of  the  Brotherhood  of 
Locomotive  Engineers,  and  the  petitioners  are  a  committee 
^from  that  membership.  They  recite  in  their  petition  the 
facts  that  they  have  been  for  several  years  working  under 
contracts  made  between  a  general  committee  of  the  brother- 
hood and  the  officers  of  the  railroad.  Since  the  1st  day  of 
December,  1891,  they  have  been  working  under  the  contract, 
of  which  they  attach  a  copy,  and  since  that  time  the  proper- 
ties have  been  intrusted  to  the  control  of  Hugh  M.  Comer,  as 
the  receiver  of  the  court  This  contract  expired  on  the  1st 
day  of  December,  1892.  A  few  days  prior  to  that  time  they 
gave  notice  to  George  D.  Wadley,  general  superintendent  of 
the  company,  that  they  desired  certain  changes  in  the  con- 
tract They  state  further  that  they  have  remained  in  the 
service  of  the  company,  although  the  superintendent  and 
receiver  refused  to  enter  into  any  new  contract  or  consider 
the  old  contract  longer  in  force,  unless  ordered  so  to  do  by 
the  court. 

Pending  the  adjustment  of  the  controversy,  which  was 
postponed  for  90  days  by  virtue  of  a  clause  in  the  contract, 
which  entitled  the  receiver  to  notice  for  that  period,  and  of 
which  he  claimed  the  benefit,  the  court  has  continued  the 
contract  in  force. 

We  have  also  caused  several  conferences  between  the  re- 
ceiver and  the  engineers,  with  the  hope  that  an  amicable 
agreement  might  follow.    This  expectation  has  been  de- 
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f eated  by  a  strike  on  the  Savannah,  Americas  ft  MontgCHnerj 
Bailroad,  the  refusal  of  one  of  the  engineers  to  haul  a  train 
to  which  a  car  of  that  company  was  attached,  his  immediate 
disdiaige,  and  the  friction  between  the  receiver  and  the  en- 
gineers which  resulted  therefnnn.  The  engineers  then  ap- 
plied to  the  court  They  set  forth  the  objects  of  their  order, 
the  advantages  of  a  contract  with  their  employers,  and  that 
such  contracts  are  of  force  upon  a  very  large  proportion  of 
the  principal  railroads  of  the  country.  They  state  that 
since  it  has  been  shown  to  them  that  the  properties  in  the 
hands  of  the  receiver  are  embarrassed  financially,  they  are 
content  to  work  in  his  service  without  any.  increase  of  wages, 
although  they  insist  that  the  rate  is  less  than  that  paid  by 
competing  and  connecting  lines,  and  they  pray  that  the  re- 
ceiver be  directed  to  continue  in  force  the  contract  under 
which  they  were  working  at  the  time  the  receiver  was  ap- 
pointed, subject  to  such  modifications  and  changes  as  may  be 
made  by  the  order  of  the  court  They  annex  a  copy  of  this 
contract. 

The  receiver  answers:  First  That  the  Grand  National 
Brotherhood  of  Locomotive  Engineers  is  not  incorporated, 
and  that  many  of  its  rules  and  regulations,  which  have  a 
bearing  upon  any  con-  [162]  tract  its  members  might  make, 
are  withheld  from  the  public.  This  places  him  at  a  disad- 
vantage, and  renders  imcertain  the  attitude  of  the  brother- 
hood in  any  difficulty  which  might  arise  in  connection  with 
the  contract.  Second.  That  a  number  of  the  locomotive 
^igineers  employed  by  him  are  not  members  of  the  brother- 
hood, and  that  it  is  not  proper  for  him  to  contract  in  this 
way  with  certain  employes,  whUe  others  are  employed  with- 
out such  a  contract.  Third.  That  such  a  contract  renders 
it  impossible  for  the  officers  charged  with  the  operation  of 
the  property  to  have  such  freedom  in  its  administraticm  a? 
is  necessary  to  its  prompt  and  efficient  management.  Fourth 
As  a  common  carrier,  the  railroad  imder  his  control  is  liablt 
for  damages  which  may  result  from  the  disorganization  of 
its  service.  That  tJie  Brotherhood  of  Locomotive  Engi- 
neers is  boimd  by  secret  obligations  to  withdraw  from  the 
service  of  railroad  companies  in  a  body,  causing  great  dam- 
age.   Fifth.  That  he  should  be  at  full  liberty  to  select  the 
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best  men  and  means  of  managing  the  business,  wiHiout  re- 
gard to  organizations  of  any  kind.  That  his  superintend- 
ent has  prepared  a  proper  schedule  of  wages  and  conditions 
for  the  empl(^ment  of  engineers  and  firemen,  a  copy  of 
which  is  attached.  Sixth.  If  he  should  contract  with  the 
brotherhood,  it  would  be  holding  out  a  premium  for  his  em- 
ployes to  become  members  of  that  order,  which  respondent 
states  is  not  to  the  interest  of  his  trust.  That  the  brother- 
hood renders  it  impossible  for  the  officers  of  the  railroad  to 
come  into  direct  contact  with  the  employes,  and  prevents 
such  free  intercourse  as  is  necessary  to  good  and  effici^it 
service.  That  no  contracts  have  been  entered  into  with  the 
Order  of  Railway  Conductors  and  the  Brotheriiood  of  Lo- 
comotive Firemen,  and  that  he  has  had  no  difficulty  with 
the  conductors  and  firemen.  He  denies  that  it  is  usual  and 
customary  for  railroad  companies  of  the  United  States  to 
make  such  contracts  with  the  Brotherhood  of  Locomotive 
Engineers. 

It  will  be  observed  that  much  of  the  receiver's  answer  is 
an  argument  against  the  propriety  and  policy  of  contracts 
of  any  character  between  the  officers  of  railway  corporations 
and  the  representatives  of  labor  organizations.  The  gravity 
and  importance  of  the  considerations  thus  presented  are  ex- 
ceedingly great.  The  control,  under  any  circumstances,  by 
the  courts,  of  contracts  between  representatives  of  the  im- 
mense values  invested  with  corporations  engaged  in  the 
public  duty  of  transportation,  and  the  laborers  employed  in 
the  same  service,  will  doubtless  app>ear  to  many  as  novel  and 
dangerous.  It  is  well,  however,  to  consider  if  a  proper  pro- 
vision, by  appeal  to  the  courts,  in  the  frequent  and  destruc- 
tive conflicts  between  organized  capital  and  organized  labor 
will  not  afford  the  simplest,  most  satisfactory  and  effective 
method  for  the  settlement  of  such  controversies.  Is  it  not 
the  only  method  by  which  the  public,  and,  indeed,  the  parties 
themselves,  can  be  protected  from  the  inevitable  hardship 
and  loss  which  all  must  endure  from  the  frequently  recurring 
strikes? 

It  will  not  be  wise  for  those  engaged  with  the  maintenance 
of  public  order  to  ignore  the  immensity  of  the  changes  in 
the  relations  of  the  employing  and  the  employed  daases, 
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occasioned  by  the  phe-  [168]  nomenal  development  of  com- 
merce and  tJie  prevalence  of  labor  organizations.  We  are 
in  this  case  directly  concerned  with  a  corporation  and 
a  labor  organization,  and  both  engaged  in  railway  trans- 
portation; and  in  this  department  of  industry  it  is  reported 
by  the  interstate  commerce  commission  that  there  is  invested, 
in  the  United  States  $9,829,475,015,  or  nearly  eight  times 
the  entire  national  debt  of  the  country.  Last  year  the  rail- 
roads transported  530,000,000  passengers,  or  more  than  eight 
times  the  entire  population  of  the  United  States.  The  oper- 
atives employed  by  them  number  784,000,  and  it  is  no  trifling 
testimony  to  the  faithfulness  and  efficiency  of  this  mighty 
army  of  railroad  employes  that  of  the  vast  population  trans- 
ported under  their  care  only  293,  or  less  than  one  twenty- 
thousandth  of  1  per  cent  lost  their  lives.  It  is,  moreover, 
true  that  no  operatives  of  a  railroad  more  than  locomotive 
engineers  are  charged  with  the  preservation  of  life  and  prop- 
erty, and  when  we  are  advised  by  the  proof  that  32,000  of 
the  locomotive  engineers  of  the  United  States,  more  than 
80  per  cent.,  belong  to  the  brotherhood,  it  is  difficult  to 
believe  that  their  membership  lessens  efficiency  to  employers 
or  fidelity  to  their  supreme  duty  to  the  public.  But  whether 
these  facts  and  other  facts  equally  significant  will  justify 
judicial  control  of  contracts  essential  to  the  uninterrupted 
transportation  of  the  country,  in  which  the  public  is  so 
vitally  concerned,  it  is  clear  that  where  the  property  of 
railway  or  other  corporations  is  being  administered  by  a  re- 
ceiver, under  the  superintending  power  of  a  court  of  equity, 
it  is  competent  for  a  court  to  adjust  difficulties  between  the 
receiver  and  his  employes,  which,  in  the  absence  of  such  ad- 
justment, would  tend  to  injure  the  property  and  to  defeat 
the  purpose  of  the  receivership.  Indeed,  the  power  of  the 
court  to  direct  a  contract  between  its  officers  does  not  appear 
to  be  questioned.  The  power  of  the  court  has  always,  on 
proper  occasions,  been  exercised  to  protect  the  properties 
from  the  damaging  and  unlawful  results  of  a  strike  of 
the  laborers  in  its  employ. 
In  the  case  of  The  Telegraphers  v.  Corner^  (decided  at 

^  Not  reported,  as  the  present  case  is  controlling  on  the  questions  in 

iflSllA. 
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this  term,)  while  this  court,  as  above  stated,  was  prevented 
by  their  own  conduct  from  according  to  the  petitioners  the 
practical  relief  they  sought,  they  were  enjoined  from  any 
interference  with  the  property,  operations,  or  employes  of 
the  receiver,  and  rules  were  issued  against  individuals  who 
were  diarged  with  such  interference.  In  Be  Higgins^  27 
Fed.  Kep.  444, 'the  learned  circuit  judge  of  this  circuit,  the 
Honorable  Don  A.  Pardee,  declared : 

**  It  is  well-«ettled  law  that  wlioerer  willfully  interferes  with  prop- 
erty in  the  possession  of  a  conrt  Is  guilty  of  a  contempt  of  that  court, 
and  I  regard  it  as*  equally  well  settled  that  whoever  unlawfully 
interferes  with  officers  and  agents  of  the  court,  in  the  full  and  complete 
possession  and  management  of  the  property  in  the  custody  of  the 
court,  is  guilty  of  a  contempt  of  court,  and  it  is  immaterial  whether 
this  unlawful  interference  comes  in  the  way  of  actual  violence  or 
by  intimidation  and  threats.  The  employes  of  the  receiver,  although 
[iro  hac  vice  officers  of  the  court,  may  quit  their  employment,  as  can 
employes  of  private  parties  or  corporations,  provided  they  do  not 
tliereby  intentionally  disable  the  property ;  but  they  must  quit  peace- 
ably and  decently.  Where  they  combine  and  conspire  to  quit,  with 
or  without  notice,  with  the  [154]  object  and  intent  of  crippling  the 
property  or  its  operation,  I  have  no  doubt  that  th^  thereby  commit 
a  contempt ;  and  all  those  who  combine  and  conspire  with  employes  to 
thus  quit,  or,  as  officials  of  labor  organizations,  issue  printed  orders 
to  quit,  or  to  strike,  with  an  intent  to  embarrass  the  court  in  adminis- 
tei'ing  the  property,  render  themselves  liable  for  contempt  of  court" 

Certainly,  it  follows,  then,  that  it  is  in  the  power  of  the 
court,  in  the  interest  of  public  order,  and  for  the  protection 
of  the  property  under  its  control,  to  direct  a  suitable  arrange- 
ment with  its  employes  or  officers,  to  provide  compensation 
and  conditions  of  their  employment,  and  to  avoid,  if  possible, 
an  interruption  of  their  labor  and  duty,  which  will  be  dis- 
astrous to  the  trust  and  injurious  to  the  public.  There  is  no 
reason  why  the  receivership,  in  this  respect,  should  be  con- 
ducted in  a  manner  differing  from  the  large  preponderance 
of  the  successful  and  prosperous  railroads  of  the  coimtry. 
It  appears  from  the  proof  that  about  90  per  cent,  of  the  rail- 
roads of  the  United  States  make  contracts  or  schedules  of 
rates  and  regulations  for  the  employment  of  their  operatives, 
which  are  agreed  to  by  the  representatives  of  both  parties. 
We  are  satisfied  from  these  facts  that  such  arrangements, 
under  proper  restrictions,  are  praiseworthy  and  beneficial  to 
both  parties,  and  we  therefore  shall  not  longer  hesitate  to 
direct  the  receiver  to  enter  into  an  appropriate  contract  or 
schedule  of  rates  and  regulations  with  the  engineers.    This 
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contract,  however,  will  not  be  restricted  to  members  of  the 
Brotherhood  of  Locomotive  Engineers,  although  membership 
of  that  order  is  and  will  be  no  disqualification  to  service  on 
railroads  under  the  control  of  this  court  so  long  as  the  rules 
and  regulations  of  the  order  are  treated  as  subordinate  to 
the  law  of  the  land.  The  contract  will  comprehend  all  engi- 
neers employed  by  the  receiver,  whether  members  or  non- 
members  of  the  brotherhood. 

This  brings  us  to  the  consideration — First,  what  is  an  ap- 
propriate contract;  and,  second,  whether  there  is  anything  in 
the  rules  and  regulations  of  the  brotheriiood  and  its  relations 
to  these  properties  which  is  inconsistent  with  the  law,  and 
which  would  make  it  improper  for  the  court  to  place  its  re- 
ceiver in  a  position  where,  in  his  exigent  duty  to  carry  on  the 
business  of  transportation,  for  which  the  railroad  was  char- 
tered by  the  state,  he  may  find  himself  in  the  power  of  an 
organized  body  of  his  operatives  who  will  be  able  to  paralyze 
the  operations  of  the  properties.  The  appropriateness  of  the 
contract  depends  solely  upon  the  arrangement  of  details. 
There  is  no  difference  between  the  engineers  and  the  receivei* 
upon  the  question  of  compensation.  There  is  an  apparent 
dispute  about  the  effect  of  seniority  of  service  of  an  engineer 
as  affecting  promotion.  The  court  will  provide,  however, 
that,  where  merit  and  ability  are  equal,  seniority  of  service 
shall  prevail,  and  will  arrange  a  fair  tribunal  for  the  purpose 
of  testing  the  merit  and  ability  of  various  candidates  for  pro- 
motion, with  the  privilege  of  either  party  in  cases  not  recon- 
cilable to  appeal  to  the  court.  There  are  other  instances  of 
minor  disagreement  which  the  court  will  take  time  to  adjust 
and  to  perfect  the  agreement. 

We  have  noted  with  gratification  the  repeated  statements 
made  in  judicio  by  the  engineers  and  their  counsel  that  they 
will  accept  [156]  as  final  and  satisfactory  of  every  difference 
the  conclusion  and  decision  of  the  court  The  receiver  has 
also  expressed  more  than  once  his  purpose  to  abide  the  deci- 
sion. This  submission,  so  unlike  the  violent  and  irrational 
course  pursued  by  either  party,  as  their  interests  might 
prompt,  and  without  the  slightest  regard  to  the  rights  of  the 
public,  in  many  conflicts  between  what  are  popularly  called 
**  capital  and  labor,''  is  considerate,  judicious,  and  strongly 
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argues  that  the  engineers  who  are  before  the  court  are  good 
citizens, — ^indeed,  patriots  who  respect  and  confide  in  the 
constituted  authorities  of  their  country.  Fortunate  will  it 
be  for  our  country  if  futiu^  differences  of  a  similar  character 
may  be  settled  by  a  method  so  simple  and  so  safe.  This  sub- 
mission of  the  engineers  applies  as  well  to  the  remaining  and 
most  important  difference  between  the  parties,  and  that  is 
the  effect  upon  the  duty  to  the  court  and  to  the  property  of 
the  rule  of  the  brotherhood,  which  is  understood  by  the  court 
to  be  as  follows: 

^  (12)  That  hereafter  when  an  issue  has  been  sustained  by  the 
grand  chief  and  carried  into  effect  by  the  Brotherhood  of  Locomotive 
Eingineers,  it  shall  be  recognized  as  a  violation  of  the  obligations  if 
a  member  of  the  Brotherhood  of  Locomotive  Engineers  who  may  be 
employed  on  a  railroad  run  in  connection  with  or  adjacent  to  said  road 
to  handle  the  property  t>elonging  to  said  railroad  or  system  in  any  way 
that  may  benefit  said  company  with  which  the  Brotherhood  of  Loco- 
motive Engineers  are  at  issue,  until  the  grievances  or  issues  of  dlffer- 
oice  of  any  nature  or  kind  have  been  amicably  settled." 

This  rule  is  imderstood  to  have  been  adopted  by  the  broth- 
erhood in  Denver  three  years  ago.  In  his  testimony,  Mr. 
A.  B,  Youngson,  the  assistant  chief  engineer,  frankly  ad- 
mitted that  the  effect  of  this  rule,  as  applied  to  the  prop- 
erties in  the  hands  of  the  receiver  and  the  engineers  in  his 
employ,  would  be  as  follows:  If,  in  the  pursuance  of  the 
business  of  a  common  carrier,  with  which  the  receiver  is 
charged,  it  should  become  necessary  to  convey  over  the  lines 
of  the  Central  Railroad  a  car  belonging  to  a  railroad  com- 
pany on  which  there  was  a  strike  of  the  engineers,  that  it 
woidd  be  the  duty  of  the  brotherhood  men  in  the  employ  of 
the  receiver  to  refuse  to  haul  the  train  containing  such  car, 
and,  if  the  officers  of  the  road  insisted  that  the  car  should  pro- 
ceed, loyalty  to  the  brotherhood  required  that  the  engineer 
should  at  once  resign  his  station,  and  abandon  his  duty.  He 
might,  he  stated,  if  he  thought  proper,  carry  the  train  to 
the  terminal  point 

An  illustration  of  the  effect  of  this  rule  is  afforded  by  the 
evidence.  A  strike  was  recently  pending  on  the  Savannah, 
Americus  &  Montgomery  Railroad,  which  runs  in  connection 
with  and  is  adjacent  to  the  Central.  Engineer  Arden  of  the 
Brotherhood  of  Locomotive  Engineers,  in  the  employ  of  the 
10e70*»-S.  Doc  111,  62-1,  vol  1 0 
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Teceiver,  was  directed  to  carry  a  car  of  the  Savannah,  Amer- 
icus  &  Montgomery  road  between  two  stations  on  the  Central 
Railroad.  He  declined  to  do  so,  and  was  at  once  discharged. 
A  committee  of  the  broth^hood  have  insisted  on  his  rein- 
statement This  the  receiver  has  refused,  and  it  is  certain 
that  but  for  the  pendency  of  the  proceedings  now  under 
consideration  by  the  court,  there  would  be,  as  a  result  of  En- 
gineer Arden's  construction  of  his  duty,  and  the  receiver's 
action,  a  strike  of  the  [1&6]  engineers  upon  every  line 
of  the  Central,  with  all  the  calamitous  residts  to  the  public, 
to  the  road,  and  to  the  engineers  which  would  inevitably 
ensue.  The  receiver  relies  upon  this  as  the  main  and  con- 
trdling  reason  why  he  should  not  be  required  to  enter  into  a 
contract  with  the  brotherhood,  when  this  rule  12  will  neces- 
sarily be  written  into  the  contract  Now,  there  can  be  not  a 
doubt  that  this  rule  of  the  brotherhood  is  in  direct  and  posi- 
tive violation  of  the  laws  of  the  land,  and  no  court,  state  or 
federal,  could  hesitate  for  a  moment  so  to  declare  it 

It  is  plainly  a  rule  or  agreement  in  restraint  of  trade  or 
commerce.  Section  1  of  the  act  of  July  2, 1890,  known  as  the 
"  Sherman  Anti-Trust  I^aw,''  provides  : 

••  Every  contract,  combination  In  the  form  of  trust  or  otherwise,  or 
conspiracy  In  restraint  of  trade  or  commerce  among  the  seyeral  states, 
or  with  foreign  nations,  is  hereby  declared  to  be  illegal.  Every  person 
who  shall  make  any  such  contract  or  engage  in  any  such  combination 
or  conspiracy  shall  be  deemed  gnilty  of  a  misdemeanor,  and,  on  cou- 
vtction  thereof,  shall  be  punished  by  a  fine  not  exceeding  $5,000.  or  by 
Imprisonment  not  exceeding  one  year,  or  by  both  such  punishments,  In 
the  discretion  of  the  court" 

Section  7  of  the  act  of  February  4,  1887,  entitled  "An  act 
to  regulate  commerce,''  provides — 

"That  It  shall  be  unlawful  for  any  common  carrier,  subject  to  the 
provisions  of  this  act,  to  enter  into  any  combination,  contract,  or  agree- 
ment, expressed  or  implied,  to  prevent,  by  change  of  time  schedule,  car- 
riage in  difTerent  cars,  or  by  other  means  or  devices,  the  carriage  of 
fireights  from  being  continuous  from  the  place  of  shipment  to  the 
place  of  destination;  and  no  break  of  bulk,  stoppage,  or  interrupt 
tion  made  by  such  common  carrier  shall  prevent  the  carriage  of 
freights  from  being,  and  being  treated  as,  one  continuous  carriage 
from  the  place  of  shipment  to  the  place  of  destination,  unless  such 
break,  stoppage,  or  interruption  was  made  in  good  faith  for  some  nec- 
essary purpose,  and  without  any  intent  to  avoid  or  unnecessarily 
Interrupt  such  continuous  carriage,  or  to  evade  any  of  the  provisions 
of  this  act" 
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**  Thtd  in  case  any  common  carrier  subject  to  tlie  proTlsiona  of  this 
act  sliall  do,  cause  to  be  done,  or  permit  to  be  done  any  act,  matter,  or 
thing  in  this  act  prohibited  or  declared  to  be  unlawful,  or  shall  omit 
to  do  any  act,  matter,  or  thing  in  this  act  required  to  be  done,  such 
common  carrier  shall  be  liable  to  the  person  or  persons  injured  thereby 
for  the  full  amount  of  damages  sustained  in  consequence  of  any  such 
violation  of  the  provisions  of  this  act,  together  with  a  reasonable 
counsel  or  attorney's  fee,  to  be  fixed  by  the  court  in  every  case  of  re- 
covery, which  attorney's  fee  shall  be  taxed  and  collected  as  a  part  of 
the  costs  in  the  case." 

This  is  the  interstate  commerce  law,  and,  as  amended  by 
the  act  of  congress  of  March  2, 1889,  provides: 

**  Sec.  3  (a)  Undue  Preference.  That  it  shall  be  unlawful  for  any 
common  carrier,  subject  to  the  provisions  of  this  act,  to  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation  or  locality,  or  any  particular  de- 
scription of  traffic  in  any  respect  whatsoever,  or  to  subject  any  particu- 
lar person,  company,  firm,  corporation,  or  locality,  or  any  particular 
description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever,  (b)  Facilities  for  Interchange  of 
Traffic  Every  common  carrier  subject  to  the  provisions  of  this  act 
shall,  according  to  their  respective  powers,  afford  aD  reasonable, 
proper,  and  equal  facilities  for  the  interchange  of  traffic  between  their 
respective  lines,  and  for  the  receiving,  forwarding,  and  delivering  of 
passengers  and  property  to  and  from  their  several  lines  and  those  con- 
necting therewith,  [157]  and  shall  not  discriminate  in  their  rates 
and  charges  between  such  connecting  lines ;  but  this  shall  not  be  con- 
strued as  requiring  any  such  common  carrier  to  give  the  use  of  Its 
tracks  or  terminal  facilities  to  another  carrier  engaged  In  like  busi- 
ness." 

*'  Sec.  10.  Penalties  for  Violation  of  the  Act  That  any  common 
carrier,  subject  to  the  provisions  of  the  act,  or,  whenever  such  com- 
mon carrier  is  a  corporation,  any  director  or  officer  thereof,  or  any 
receiver,  trustee,  lessee,  agent,  or  person  acting  for  or  employed  t^ 
such  corporation,  who  alone  or  with  any  other  corporation,  company, 
person,  or  party,  shall  willfully  do  or  cause  to  be  done,  or  shall 
willingly  suffer  or  permit  to  be  done,  any  act,  matter  or  thing  in 
this  act  prohibited  or  declared  to  be  unlawful,  or  who  shall  aid  or 
abet  therein,  or  who  shall  willfully  omit  or  fail  to  do  any  act,  matter, 
or  thing  in  this  act  required  to  be  done,  or  shall  cause  or  willfully 
suffer  or  permit  any  act,  matter,  or  thing  so  directed  or  required 
by  this  act  to  be  done,  not  to  be  so  done,  or  shall  aid  or  abet  any 
such  omission  or  failure,  or  shall  be  guilty  of  any  infraction  of  this 
act,  or  shall  aid  or  abet  therein,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  upon  conviction  thereof  in  any  district  court 
of  the  United  States  within  the  Jurisdiction  of  which  such  offense 
was  committed,  be  subject  to  a  fine  of  not  to  exceed  $5,000  for  each 
offense:  provided  that,  if  the  offense  for  which  any  person  shall 
be  convicted  as  aforesaid  shall  be  an  unlawful  discrimination  in 
rates,  fares,  or  charges  for  the  transportation  of  passengers  or  prop- 
erty, such  person  shall,  in  addition  to  the  fine  hereinl)efore  provld^ 
for,  be  liable  to  imprisonment  in  the  penitentiary  for  a  term  of  not  ex- 
ceeding two  years,  or  both  such  fine  and  imprisonm^t,  in  the  di*- 
cretion  of  the  court" 
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The  laws  of  the  United  States  (section  6440  of  iihe  Bevised 

Statutes)  provide: 

"If  two  or  more  persons  conspire  either  to  commit  any  offense 
against  the  United  States  or  to  defraud  the  United  States  In  any 
manner  or  for  any  pu^se,  and  one  or  more  of  such  parties  do  any 
act  to  effect  the  object  of  conspiracy,  all  the  parties  to  such  con- 
spiracy shall  be  liable  to  a  penalty  of  not  lesss  than  one  thousand 
dollars,  and  not  more  than  ten  thousand  dollars,  and  to  imprisonment 
not  more  than  two  years." 

Construing  these  several  enactments  together,  it  will  be 
seen  that  a  combination  of  persons,  without  regard  to  their 
occupation,  which  will  have  the  effect  to  defeat  the  provisions 
of  the  interstate  commerce  law  inhibiting  discriminations 
in  the  transportation  of  freight  and  passengers,  and  further 
to  restrain  the  trade  and  commerce  of  the  country,  will  be 
obnoxious  to  severe  penalties.  This  will  apply  with  even 
greater  force  to  persons  in  the  employ  of  the  railroads  con- 
cerned. 

Now,  it  is  true  that  in  any  conceivable  strike  upon  the 
transportation  lines  of  this  country,  whether  main  lines  or 
branch  roads,  there  will  be  interference  with  and  restraint 
of  interstate  or  foreign  commerce.  This  will  be  true  also 
of  strikes  upon  telegraph  lines,  for  the  exchange  of  tele- 
graphic messages  between  people  of  different  states  in  in- 
terstate commerce.  In  the  presence  of  these  statutes,  which 
we  have  recited,  and  in  view  of  the  intimate  interchange  of 
commodities  between  people  of  several  states  of  the  Union, 
it  will  be  practically  impossible  hereafter  for  a  body  of 
men  to  combine  to  hinder  and  delay  the  work  of  the  trans- 
portation company  without  becoming  amenable  to  the  pro- 
visions of  these  statutes.  And  a  combination  or  agreement 
of  railroad  officials  or  other  representative  of  capital,  with 
the  same  effect,  will  be  equally  under  the  ban  of  the  penal 
statutes.  It  follows,  therefore,  that  a  strike,  or  "boycott," 
as  it  is  popularly  called,  if  it  was  ever  effective,  can  be  so 
[168]  no  longer.  Organized  labor,  when  injustice  has  been 
done  or  threatened  to  its  membership,  will  find  its  useful 
and  valuable  mission  in  presenting  to  the  courts  of  the 
country  a  strong  and  resolute  protest  and  a  petition  for 
redress  against  unlawful  trusts  and  combinations  which 
would  do  unlawful  wrong  to  it    Its  membership  need  not 
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doubt  that  their  counsel  will  be  heard,  nor  that  speedy  and 
exact  justice  will  be  administered  wherever  the  courts  have 
jurisdiction.  It  will  follow,  therefore,  that  in  all  such  con- 
troversies it  will  be  competent,  as  we  have  done  in  this  case, 
for  the  courts  to  preserve  the  rights  of  the  operatives,  to 
spare  them  hardship,  and  at  the  same  time  to  spare  to  the 
public  the  unmerited  hardship  which  it  has  suffered  from 
such  conflicts  in  the  past  It  will  be  also  found  that  by 
such  methods  organized  labor  will  be  spared  much  of  the 
antagonism  it  now  encounters,  and  in  its  appeal  to  the  courts 
it  will  have  the  sympathy  of  thousands,  where,  in  its  strikes, 
it  has  their  opposition  and  resentment. 

But,  if  there  were  no  statutory  enactments  upon  the  sub- 
ject, no  court  of  equity  coidd  justifiably  direct  its  receiver 
to  enter  into  a  contract  with  a  body  of  men  who  hold  them- 
selves bound  to  i^pudiate  their  contract,  and  disregard  a 
grave  public  duty,  because  of  real  or  alleged  grievances, 
which  some  other  person  or  corporation,  not  a  party  to  the 
contract,  inflicts  or  is  alleged  to  inflict,  not  upon  a  party  to 
the  contract,  but  upon  somebody  else.  To  compel  the  re- 
ceiver to  do  this  would  be  monstrous.  The  receiver  may  be 
wholly  just,  considerate,  humane,  and  even  indulgent,  to  the 
engineers  in  his  employ.  They  may,  with  reason,  regard 
him  not  only  as  their  Undly  employer,  but  as  their  friend. 
The  people  of  Georgia  may  have  afforded  to  them  every 
needed  evidence  of  sympa^y;  the  compensation  may  be 
ample;  their  future  as  bright  as  possible  for  intelligent, 
energetic,  and  courageous  manhood;  and  yet,  because  of  a 
difficulty  with  or  without  cause  which  originates  in  Maine 
or  Minnesota,  they  will  abandon  the  service  of  their  kind  em- 
ployer, and  forego  the  realization  of  their  own  hopeful  an- 
ticipations, and  bring  dismay,  and  it  may  be  ruin,  upon  the 
kindly  and  sympathetic  people  among  whom  they  live. 
This  is  almost  the  inevitable  consequence  of  this  rule.  It 
is  in  evidence,  and  is  generally  known,  that  almost  the  entire 
business  of  transportation  of  freight  is  carried  on  in  cars 
which,  without  breaking  the  bulk  of  their  freight,  are  for- 
warded from  one  railroad  to  another.  This  is  an  absolute 
necessity.  The  interests  of  the  public  and  the  economies 
of  cheap  and  rapid  transit  demand  it    There  are  1,200,000 
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cars  upon  the  railroads  of  the  United  States.  There  are 
168,400  miles  of  railroad,  or  more  than  seven  cars  per  mile. 

The  Central  Railroad,  according  to  the  recent  report  of 
the  superintendent,  has  less  than  two  cars  per  mile.  It  is 
therefore  indispensable  that  it  should  use  the  cars  of  other 
lines;  but,  if  it  were  otherwise,  it  would  be  impossible,  under 
the  present  system,  to  deny  to  the  cars  and  freight  of  other 
lines  transit  over  the  lines  of  the  Central  without  violation 
of  the  law.  The  receiver  cannot  violate  the  law,  and  the  en- 
gineers cannot  compel  him  to  do  so  without  themselves  be- 
coming obnoxious  to  the  criminal  statutes.  And  the  court 
[169]  does  not  doubt,  from  their  bearing  and  testimony  in 
the  case,  that  they  only  need  to  be  nd vised  of  these  facts, 
when  they  will  immediately  recede  from  the  unlawful  and 
most  dangerous  attitude  in  which  this  rule  has  placed  them. 
It  is,  indeed,  a  rule  which,  more  than  all  others,  has  given 
strength  and  comfort  to  the  enemies  of  organized  labor. 

It  is  true,  however,  that  the  learned  counsel  for  the  peti- 
tioners, when  his  attention  had  been  called  by  the  court  to 
the  insuperable  difficulty  in  the  way  of  a  mutually  beneficial 
contract  presented  by  this  rule,  while  insisting  that  it  ought 
not  to  stand  in  the  way  of  a  contract,  hastened  to  afford  ad- 
ditional evidence  of  the  good  faith  of  his  clients,  by  stating 
unreservedly  that  upon  this,  as  upon  all  subjects,  they  were 
willing  and  anxious  to  take  the  direction  of  ttie  court  This 
declaration  is  authoritative,  and  the  court  will  act  upon  it. 
It  is  binding  upon  the  engineers  of  the  brotherhood,  who 
are  officers  of  the  receiver,  and  who  were  represented  by  thq 
committee  and  their  assistant  chief  engineer,  Mr.  Youngson, 
all  of  whom  were  in  the  presence  of  the  court  when  it  was 
made.  It  is  accepted  as  made  in  good  faith,  and  as  a  condi- 
tion of  the  contract  which  the  court  will  direct  the  receiver 
to  make.  While,  therefore,  any  engineer  may,  at  any  time, 
exercise  his  right  as  an  individual  to  leave  the  services  of 
the  receiver,  he  may  not  do  so  in  such  manner  as  to  injure 
the  properties  or  impede  its  proper  management. 

In  case  of  any  issue  with  the  management  in  which  the 
brotherhood  or  its  members  are  concerned,  and  the  members 
in  the  employ  of  the  receiver  shall  desire  to  leave  his  services, 
in  a  body  or  otherwise,  in  such  manner  as  may  in  any  way 
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impede  the  <^>eration8  of  the  road,  they  will  be  required  to 
do  so  upon  such  terms  and  conditions  as  to  the  court  may  seem 
proper  for  the  protection  of  the  interest  of  the  property  and 
the  maintenance  of  justice  and  fair  play  to  all  concerned. 
In  the  mean  time  the  old  contract  will  remain  in  force,  al- 
ways imder  the  general  operation  of  this  decision  with  refer- 
ence to  rule  12  of  the  brotherhood,  until  the  terms  of  the  new 
contract  are  definitely  settled  by  the  court;  and  it  will  be 
speciaUy  directed  that  no  engineer  or  other  person  in  the 
employ  of  the  Central  Railroad  shall  be  discharged  or  in  any 
way  injured  in  his  staticm  on  account  of  this  proceeding,  or 
any  step  taken  in  regard  to  its  inception  or  advocacy. 


[6061  UNITED  STATES  v.  PATTERSON  ET  AL.« 
(Oircoit  Court,  D.  Massachusetts.    February  28,  1898.) 
165  Fed,  005.1 

lfoNOPouE»~Iiu>iCTMEifT— GoRSPmACT— Act  July  2,  1880. — St  U.  8. 
1890,  c.  647,  declares  illegal  contracts,  combinations,  or  conspiracies 
in  restraint  of  trade,  and  makes  it  a  misdemeanor  for  any  person  to 

'  make  or  engage  in  them,  or  to  monopolize,  or  attempt  or  conspire 
with  others  to  monopolize,  any  part  of  the  trade  or  commerce  among 
the  several  states  or  with  foreign  nations.  Held,  that  in  an  Indict- 
ment under  this  chapter  It  is  not  snfBci^t  to  declare  in  the  words 
of  the  statute,  but  the  means  whereby  it  is  sought  to  monopolize 
the  market  must  be  set  out,  so  as  to  enable  the  court  to  see  that 
they  are  illegal.^ 

Same. — Allegations  of  what  was  done  in  pursuance  ot  an  alleged  con- 
q[>iracy  are  irrelevant  in  an  indictment  under  this  statute,  and  are 
of  no  avail  either  to  enlarge  or  to  take  the  place  of  the  necessary 
allegations  as  to  the  elements  of  the  offense. 

Same — Scops  ov  the  Statute. — ^The  words  "  trade  and  conmierce,**  as 
used  in  the  act,  are  synonymous.  The  use  of  both  terms  In  the 
first  section  does  not  enlarge  the  meaning  of  the  statute  beyond  that 
onployed  in  the  common-law  expression,  ''contract  in  restraint  of 
trade,**  as  they  are  analogous  to  the  word  "  mon(HM>lize,"  used  in 
the  second  section  of  the  act  This  word  is  the  basis  and  limitation 
of  the  statute,  and  hence  an  indictment  must  show  a  comqpiracy  in 
restraint  by  engrossing  or  monopolizing  or  gnuq;>ing  the  market 

•  Rehearii^  on  general  demurrer  granted  and  demurrer  ovanroled 
(6eFed.»280).    See  p.  244. 

»  Qyllabos,  statement  of  the  eese,  and  abstracts  of  arguments  copy- 
righted, 1893,  by  West  Publishing  Oow 
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It  Is  not  sufficient  simply  to  allege  a  purpose  to  drive  certain  ami- 
petitors  out  of  the  field  by  violence,  annoyance,  intimidation,  or 
otherwise.^ 
Same — Acts  of  Violence. — Where  counts  in  such  indictment  allege 
a  purpose  of  engrossing  or  monopolizing  the  entire  trade  in  ques- 
tion, acts  of  violence  and  intimidation  may  be  alleged  as  the  means 
to  accomplish  the  general  purpose. 

At  LavF.  Indictment  in  18  counts  against  John  H.  Patter- 
son and  others  for  violating  the  act  of  July  2,  1890,  entitled 
"An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  (26  St  p.  209,  c.  647.)  Heard 
on  demurrer  to  the  indictment  Judgment  overruling  the 
demurrer  as  to  counts  4,  9,  14,  and  18,  and  sustaining  it  as 
to  the  others. 

The  sections  of  the  statute  immediately  in  question  here 
are  the  following: 

[606]  "  Section  1.  Bvery  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  r^traint  of  trade  or  commerce  among 
the  several  states  or  with  foreign  nations,  is  hereby  declared  to  be 
illegal. 

"Bee  2.  Bvery  person  who  shall  monopolize,  or  attempt  to  mo- 
nopolize, or  combine  or  conspire  with  any  other  person  or  person^ 
to  monopolize,  any  part  of  the  trade  or  commerce  among  the  several 
states  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not 
exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court" 

The  first  ten  counts  of  the  indictment  are  for  engaging 
in  a  conspiracy  in  restraint  of  trade  and  conmierce  among 
the  several  states  in  violation  of  the  first  section  of  the  act 
The  last  eight  counts  are  for  a  conspiracy  to  monopolize  a 
part  of  the  trade  and  commerce  among  the  several  states, 
in  violation  of  the  second  section  of  the  act 

The  first  half  of  each  set  of  counts  allege  the  conspiracy, 
setting  forth  the  means  with  various  degrees  of  particularity, 

•  See,  however,  the  case  of  U.  8.  y.  Worklngmen'$  Amalgamated 
Oounott  of  New  Orleans,  64  Fed.  Rep.  994,  decided  in  the  circuit  court 
f6r  the  eastern  district  of  Louisiana  by  Judge  Billings,  Ifarch  26, 
1898,  in  which  it  was  held  that  the  statute  included  combinationB  of 
workmen,  who,  by  means  of  a  strike,  combined  with  threats,  Intimi- 
dations, and  violence,  caused  a  cessation  of  bUBiness,  whidi  regolted 
in  delasring,  interrupting,  and  restraining  interstate  and  foceign 
commerce. 
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bat  without  alleging  overt  acts.  The  second  half  ^f  each 
set  repeat  the  allegations  of  the  first  half,  adding  also  allega- 
tions of  overt  acts. 

In  all  the  counts  the  conspiracy  charged  is  described  as 
being  a  conspiracy,  (in  the  first  set  of  counts  in  restraint  of 
trade,  and  in  the  second  set  of  counts  to  monopolize  trade,) 
not  by  means  of  any  contract  or  combination  operating  upon 
the  parties  to  the  conspiracy  themselves,  but  by  means  of 
destroying  or  preventing  the  trade  of  others;  so  that  the 
trade  to  be  restrained  was  other  people's  trade,  and  the  mo- 
nopoly sought  was  to  be  secured  by  driving  other  people  out 
of  business. 

The  first  count  of  each  set  charges  that  the  object  of 
conspiracy  was  to  accomplish  this  end  by  fraud  and  mis- 
representation, deceit,  threats,  intimidation,  obstruction,  and 
molestation,  and  other  unlawful,  oppressive,  and  vexatious 
means;  the  second  charges  that  it  was  to  be  attained  by  pre- 
venting other  persons  from  carrying  on  business;  the  third, 
that  it  was  to  be  attained  by  preventing  others  from  engaging 
in  business  by  means  of  threats,  intimidation,  etc. ;  the  fourth, 
that  it  was  to  be  attained  by  preventing  others  fnnn  car- 
rying on  business  by  means  of  harassing  and  intimidat- 
ing competitors,  by  threatening  them,  by  causing  them 
and  their  agents  to  be  assaulted  and  injured,  by  inducing 
their  agents  and  employes  to  leave  their  employment,  by 
employing  spies  to  obtain  knowledge  of  their  business  secrets, 
by  harassing  and  intimidating  purchasers,  by  inducing  pur- 
chasers to  break  their  contracts  and  refuse  to  pay  sums  ow- 
ing to  c(nnpetitors,  by  agreeing  to  maintain  and  maintaining 
persons  so  refusing  to  pay  in  the  defense  of  suits  against 
them,  by  delaying  and  impeding  the  progress  of  suits,  by 
threateidng  prospective  purchasers  with  annoyance,  moles- 
tation, and  injury  in  the  event  of  their  purchasing  from 
competitors,  by  causing  persons  to  call  upon  such  purchasers 
repeatedly  and  unnecessarily  to  occupy  their  time,  and  dis- 
suading and  persuading  them  from  buying  from  competi- 
tors, by  causing  great  numbers  of  vexatious  and  oppressive 
actions  for  the  infringement  of  patents  to  be  brought  against 
sadi  [607]  purchasers,  by  threatening  intending  purchasers 
from  competitors  with  suits  for  infringement  of  patents,  and 


Digitized  by 


Google 


L36  65  FBDBBAL  BBFOBTBB,  607. 

Argument  for  United  States. 

thereby,  and  by  other  similar  means,  making  it  impossible 
for  competitors  to  continue  business;  the  fifth  count  of  the 
first  set  gives  the  names  of  certain  competitors  who  are  en- 
gaged in  interstate  trade,  and  sets  forth  with  still  greater 
particularity  the  means  by  which  it  was  the  object  of  the 
conspiracy  to  destroy  the  business  of  those  competitors. 

Frank  D.  Allen^  United  States  attorney. 

FIBST. 

Meaning  of  the  Act. 

In  Heydon's  Case,  8  Coke,  7,  the  barons  of  the  exchequer  lay  down 
the  following  rules :  *'  For  the  sure  and  tnie  interpretation  of  statutes 
in  general,  be  they  penal  or  beneficial,  restrictive  or  enlarging  of  the 
common  law,  four  things  are  to  be  discerned  and  considered:  (1) 
What  was  the  common  law  before  the  malting  of  the  act?  (2)  What 
was  the  mischief  and  effect  against  which  the  common  law  did  not 
provide?  (3)  What  remedy  the  parliament  hath  resolved  and  ap- 
pointed to  cure  the  disease  of  the  commonwealth,  and  (4)  the  tme 
reason  of  the  remedy.*' 

These  questions  will  be  discussed  in  their  order  as  relating  to  the 
statute  now  under  consideration. 

(a)  state  OV  the  law  before  the  passing  of  TEn  ACT. 

Two  questions  naturally  present  themselves  here:  (1)  What  was 
the  common  law  in  regard  to  the  subject-matter  of  the  statute?  and 
(2)  what  was  the  relation  of  the  United  States  government  and  of  the 
United  States  courts  to  that  law? 

The  terms  in  the  statute  which  naturally  call  for  comment  in  this 
case,  are  the  following:  (a)  "CJontract,"  (b)  "combination,"  (c) 
"conspiracy,"  (d)  "restraint  of  trade  or  commerce,"  (e)  "trade  or 
commerce  among  the  several  states  or  with  foreign  nations,"  (f) 
"  monopolize." 

(a)  "  Ck>ntract"  The  meaning  of  this  word  is  elementary,  and  It 
Is  not  necessary  to  discuss  it,  except  in  connection  with  the  following 
words,  "  In  resttalnt  of  trade." 

(b)  "Combination."  This  word  is  used  In  the  statute  in  a  broader 
sense  than  the  words  "  contract "  on  the  one  hand  and  "  conspiracy  " 
on  the  other.  It  has  no  technical,  legal  signification ;  and  the  words, 
"  combination  in  the  form  of  trust  or  otherwise,"  are  intended  to  cover 
broadly  any  sort  of  a  union  of  difl:erent  persons,  even  though  such 
union  may  not  be  sufficient  to  answer  to  the  technical  term  "con- 
spiracy," and  may  not  include  a  binding  contract  As  modified  by  the 
subsequent  words,  "in  restraint  of  trade,"  it  refers  to  that  class  of 
cases  where  there  is  no  binding  contract,  and  perhaps  includes  certain 
cases  in  which  there  are  no  legal  means  contemplated  so  as  to  make 
It  a  conspiracy,  and  no  sufficient  union  or  agreement  to  make  either 
a  monopoly  or  a  contract 

(c)  "  CJonspiracy."  This  is  a  word  of  well-known  legal  significa- 
tion. It  is  sometimes  used  to  indicate  simply  the  coming  togeth^ 
and  agreeing  of  persons,  but  In  a  penal  statute  Is  clearly  to  be  con- 
strued as  including  the  Idea  of  Illegality,  created  either  b^  the  Illegal 
character  of  the  ultimate  object  sought  to  be  attained,  or  by  the  illegal 


Digitized  by 


Google 


T7K1TED  SXATBS  V.  PATTBBSOK.  137 

Arfument  for  United  States. 

duracter  of  the  means  t^  whl<^  it  is  contemplated  tbat  tiie  desired 
result  shall  be  accomplished,  or  both  of  these  together.  It  is  well 
settled  at  common  law,  and  has  been  from  early  times,  that  conspira- 
cies to  accomplish  a  thing  illegal  in  itself,  and  also  conspiracies  to 
accomplish  a  thing  lawful  in  itself  by  unlawful  means,  are  criminaL 
In  V.  8.  v.  LmioOBter,  44  Fed.  Rep.  896,  the  court  say :  *'A  conspiracy 
is  an  unlawful  confederacy  or  combination  of  two  or  more  persons  to 
do  an  unlawful  act,  or  have  accomplished  an  unlawful  purpose." 
Com.  v.  Hwvt,  4  Mete.  (Mass.)  128;  Rem  r.  Qra/y,  3  Harg.  St  Tr.  519; 
api€9  y.  [608]  People,  122  111.  212,  218, 12  N.  B.  Rep.  865, 17  N.  E.  R^. 
898;  8  GreenL  St.  |  189;  Washb.  Crim.  Law,  (2d  Bd.)  42,  etc  It 
is  unnecessary  to  enter  with  nicety  into  the  question  of  Just  what  ends 
or  means  are  sufficiently  unlawful  to  render  a  conspiracy  criminal, 
since  it  is  quite  clear  that  a  conspiracy  which  includes  in  the  means 
for  its  accomplislmient  ttireats  and  intimidation,  the  committing  of 
assaults,  the  maintenance  of  actions,  and  the  inducing  of  parties 
under  contract  to  breals  their  contracts,  is  criminal  in  character.  Nor 
is  it  necessary  to  endeavor  to  discriminate  carefully'  l}etween  con- 
q;»iracies  which  are  civilly  acticmable  and  those  which  are  criminal, 
since  it  is  obvious  that  a  criminal  conspiracy  is  also  civilly  actionable 
if  anything  is  done  under  it  resulting  in  injury  to  the  party  com- 
plaining. / 

(d)  "Restraint  of  trade  or  commerce."  These  words  modify  each 
of  tlie  words  "  contract,"  '*  combination,"  and  "  conspiracy."  Taken  in 
connection  with  the  word  "  contract,"  they  point  to  a  well-known  legal 
conception,  vis.  **  contract  in  restraint  of  trade."  A  contract,  the  total 
effect  of  which  is  to  restrain  trade,  is  void ;  but  if  the  restraint  upon 
the  trade  of  one  party  to  the  contract  be  no  greater  than  is  necessary 
to  protect  some  interest  of  the  other  acquired  by  the  contract,  it  is  evi- 
dent that  the  contract  encourages  the  trade  of  one  party  as  much  as  it 
restrains  tliat  of  the  other,  and  hence  the  public  is  not  injured  and  the 
contract  is  valid.  Upon  this  general  principle  it  may  be  laid  down 
that— 

(1)  An  agreement  for  the  restraint  of  the  trade  of  one  of  the  par- 
ties thereto  is  valid  if  limited,  as  regards  time,  space,  and  the  extent 
of  the  trade,  to  what  is  reasonable  under  the  circumstances  of  the  case. 

(2)  An  agreement  for  the  restraint  of  the  trade  of  one  of  the  parties 
thereto  is  invalid  unless  so  limited. 

QibU  V.  Qa9  Co.,  130  U.  S.  896,  9  Sup.  Ct  Rep.  558 ;  Navigation  Oo.  v. 
Wiruior,  20  Wall.  64.  See,  also,  Foicle  v.  Park,  131  U.  S.  88,  9  Sup.  CJt 
R^.  658;  Craft  v.  MoOonoughy,  79  111.  346;  Western  Union  Tel.  Co.  v. 
Burlingtofi  d  8.  W.  Ry.  Co.,  11  Fed.  Rep.  1,  and  note ;  Hilton  v.  Eck- 
ersley,  6  Bl.  &  Bl.  47,  66;  Rousillon  v.  RomiUon,  14  Ch.  Div.  351 ;  Col- 
line  V.  Locke,  L.  R.  4  App.  Gas.  674;  Mallan  v.  May,  11  Mees.  &  W.  658; 
Pakner  t.  Stehbins,  8  Pldc  188, 198. 

It  wiU  be  obvious  that  in  the  case  put  the  trade  is  restraint  by  the 
provisions  of  the  contract  itself,  and  is  necessarily  the  trade  of  one  or 
more  of  the  parties  to  the  contract  A  contract  between  A.  and  B.  can- 
not, in  and  of  itself,  restrain  the  trade  of  0.  A.  and  B.  may  agree  to 
restrain  the  trade  of  C,  but  such  an  agreement  is  a  contract  to 
restrain,  not  a  contract  in  restraint  of  trade.  As  to  su<^  a  contract 
three  propositions  may  be  laid  down : 

(1)  If  the  parties  to  the  contract  have  no  business  of  their  own  sim- 
ilar to  that  to  be  restrained  which  the  contract  is  intended  to  promote, 
the  contract  is  illegal,  and  a  conspiracy,  not  only  because  it  restrains 
trade  witliout  the  Justification  of  promoting  any  other  trade,  but  also 
because  from  the  nature  of  the  case  it  is  an  agreement  to  do  another  an 
injury  maliciously  and  witliout  cause. 

(2)  If  A.  and  B»  enter  into  an  agreement  for  the  principal  purposf 
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of  promoting  and  extending  tlielr  own  business  by  none  but  lawful 
means,  and  without  any  Intention  to  create  a  monopoly,  such  agree- 
ment is  valid,  although  it  have  for  its  natural  and  expected  result  the 
injury  and  destruction  of  the  business  of  O. 

Such  a  contract,  even  when  carried  out,  does  not,  on  the  whole,  and 
viewed  in  its  entirety,  restrain  trade  at  all,  since  it  only  operates  to 
restrain  C/s  trade  in  so  far  as  it  operates  to  promote  the  trade  of  A. 
andB. 

(3)  If  A.  and  B.  enter  into  an  agreement  for  the  purpose  of  pro- 
moting and  extending  their  own  business  by  restraining  and  destroy- 
ing the  business  of  G.  by  the  use  of  unlawful  means,  such  agreement 
is  illegal,  and  a  conspiracy,  whether  said  unlawful  means  be  of  a  crimi- 
nal nature  or  not 

Such  a  contract  is  illegal  and  a  conspiracy,  both  because  of  the  Ille- 
gal means  contemplated,  and  because  it  does,  when  viewed  in  Its 
entirety,  contemplate  a  restraint  of  trade.  The  restraint  of  O.'s  trade 
in  this  case  is  not  simply  the  [609]  result  of  the  promotion  of  the  trade 
of  A.  and  B.,  and  coextensive  with  it,  but  the  extent  of  the  restraint  is 
wholly  independent  of  the  extent  of  the  promotion,  and  may  be  abso- 
lute and  entire,  without  any  promotion  at  all.  This  must  be  true  when- 
ever the  means  are  other  than  such  as  are  intended  and  calculated  to 
increase  the  trade  of  the  contracting  parties.  Hence  It  was  properly 
decided  in  Mogul  Steamship  Co,  v.  Macgregor,  Oow  d  Co,,  15  Q.  B.  Div. 
476,  23  Q.  B.  Div.  698,  [1892,]  App.  Gas.  25,  that  an  agreement  to  drive 
a  competitor  out  of  business  by  lowering  prices  is  not  Illegal.  In  this 
case  shipping  companies  formed  an  agreement  by  which  they  endeav- 
ored to  get  the  business  of  a  certain  port  in  China  by  placing  their  rates 
so  low  that  another  company  could  not  compete  with  them,  and  was 
obliged  to  give  up  the  business.  The  house  of  lords  held  that  this  was 
not  an  unlawful  restraint  of  trade;  that  a  trader  could  not  be  pre- 
vented from  charging  what  he  pleased,  although  he  did  it  with  a  view 
of  getting  the  trade  himself,  and  of  driving  a  competitor  out  of  the 
business ;  but  it  was  also  laid  down  as  unquestioned  law  that  any  such 
restraint  effected  by  unlawful  means  would  make  the  restraint  ille- 
gal, and  that  a  conspiracy  to  enforce  restraint  by  such  means  would  be 
criminal.  In  the  queen's  bench  division,  Bowen,  L.  J.,  (23  Q.  B.  Div. 
614,)  after  stating  that  a  merchant  may  lawfully  compete  with  another 
by  lowering  his  own  prices  to  any  extent,  even  with  the  intention  of 
driving  the  other  out  of  business,  and  then  raising  his  own  prices, 
says: 

**  No  man,  whether  trader  or  not,  can,  however,  Justly  damage  an- 
other in  his  commercial  business  by  fraud  or  misrepresentation.  In- 
timidation, obstruction,  and  molestation  are  forbidden.  So  is  the 
Intentional  procurement  of  a  violation  of  individual  rights,  contractual 
or  other,  assuming  always  that  there  is  no  Just  cause  for  it  The  inten- 
tional driving  away  of  customers  by  a  show  of  violence,  the  obstruction 
of  actors  on  the  stage  by  preconcerted  hissing,  the  disturbance  of  wild 
fowls  in  decoys  by  the  firing  of  guns,  the  impeding  or  threatening  serv- 
ants or  woritmen,  the  inducing  persons  under  personal  contracts  to 
break  their  contracts. — all  are  instances  of  forbidden  acts." 

On  page  616  he  defines  an  "  illegal  combination  "  as  "  an  agreement 
by  one  or  more  to  do  an  unlawful  act,  or  to  do  a  lawful  act  by  unlawful 
means,"  and  cites  two  criminal  cases  in  support  of  the  proposition. 
On  page  618,  after  stating  that  in  cases  where  there  is  no  intimidation, 
molestation,  or  other  forms  of  illegality,  acts  may  be  done  intentionally 
which  will  Injure  others  in  their  business,  provided  they  are  dime 
bona  fide  "  in  the  use  of  a  man's  own  property,  in  the  exercise  of  a 
man's  own  trade,"  he  continues :  "  But  such  legal  Justification  would 
not  exist  when  the  act  was  merely  done  with  the  intention  of  causing 
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temporal  harm,  without  reference  to  one's  own  lawful  gain,  or  the 
lawful  enjoyment  of  one's  own  rights." 

Particnlar  attention  is  called  to  the  cases  cited  by  Bowen,  L.  J.,  in 
support  of  that  part  of  his  opinion  which  has  been  quoted.  These 
cases  are  all  quoted  again  in  the  house  of  lords,  and  amply  sustaUi 
the  statements  that  have  been  quoted.  These  cases  are:  Tarleton  t. 
McChnoley,  Peake,  270,  (driving  away  customers  by  show  of  violence;) 
Clifford  V.  Brandon,  2  Camp.  358,  and  Gregory  v.  Brunswick,  6  Man.  & 
Q.  205,  (preconcerted  hissing  of  actors;)  Carrington  v.  Taylor,  11  East, 
571,  and  Keeble  v.  Hickeringill,  Id.  574,  note,  (disturbance  of  wild  fowl 
in  decoys;)  Garret  v.  Taylor,  Cro.  Jac  567,  (threatening  to  vex  pros- 
pective purchasers  with  suits;)  Boxcen  v.  Hall,  6  Q.  B.  Div.  333,  and 
Lwnley  v.  Gye,  2  El.  &  Bl.  216,  (injuriug  persons  by  inducing  others  to 
break  contracts  with  them.) 

It  is  fully  recognized  in  the  foregoing  cases  that  a  contract  which 
contemplates  the  doing  of  any  unlawful  acts,  either  as  a  means  or  an 
end  to  the  injury  of  another,  is  a  criminal  conspiracy.  It  is  elementary 
law,  bowever,  that  a  conspiracy  need  not  involve  any  binding  contract 
Tlie  mere  agreement  in  a  common  purpose  is  suflScient  It  is  obvious, 
moreover,  that  the  very  fundamental  idea  of  "conspiracy"  involves 
the  agreement  in  a  common  purpose  to  injure  some  one  or  something 
outside  of  the  conspirators  themselves.  The  conspiracy  may  contem- 
plate the  acquisition  of  a  benefit  by  the  conspirators,  but  this  is  not 
what  makes  it  unlawful,  but  the  fact  that  it  also  necessarily  contem- 
plates Injury  to  another.  A  contract,  or  even  a  combination,  may  refer 
exclusively  to  the  property  or  persons  of  the  contracting  or  [610]  com- 
bining parties,  but  a  conspiracy  necessarily  involves  contemplated 
action  against  the  persons  or  property  of  some  outside  person. 

It  follows  that,  if  the  meaning  of  the  words,  "conspiracy  in  re- 
straint of  trade,"  is  to  be  determined  by  the  common-law  meaning  of 
the  words  separately  considered,  it  means  a  conspiracy  to  restrain  the 
trade  of  some  person  other  than  the  conspirators.  Such  a  conspiracy 
is  illegal,  and.  under  this  statute,  criminal,  if  it  intends  a  restraint  of 
such  fiade  by  any  means  which  do  not  in  the  nature  of  the  case  tend 
to  promote  the  trade  of  the  conspirators  in  a  degree  equal  to  the  re- 
straint especially  if  such  means  are  In  and  of  themselves  unlawful. 
The  existence  of  unlawful  means  is  conclusive,  both  as  to  conspiracy 
and  as  to  the  restraint  of  trade  being  unjustifiable.  Clearly,  a  conspir- 
acy to  restrain  trade  by  threats.  Intimidation,  molestation,  violence, 
and  the  other  means  alleged  in  this  Indictment  falls  within  this  defini- 
Uon. 

The  whole  history  of  the  law  of  conspiracies  in  restraint  of  trade 
confirms  this  conclusion.  3  Steph.  Illst  Crim.  Law,  pp.  202-227,  upon 
"  Onsplracies  in  Restraint  of  Trade ;"  Wright  Crim.  Cons.  144-181 ; 
Ray,  Contract.  Lim.  334-411.  An  examination  of  the  statutes  that 
have  been  passed  upon  the  subject  of  conspiracies  in  restraint  of 
trade  shows  that  they  are  aimed  at  any  and  all  restraint,  whether  by 
employes  or  employers,  which  is  endeavored  to  be  enforced  by  threats, 
intimidation,  or  other  unlawful  means.  Thus  38  &  39  Vict  c  86,  §  7, 
makes  it  an  offense  to  use  violence  or  to  intimidate  to  compel  another  to 
do  or  abstain  from  doing  any  act  which  he  has  a  legal  right  to  abstain 
from  or  to  do.  So  in  New  York  it  is  made  a  misdeameanor  "  to  pre- 
vent another  from  exercising  a  lawful  trade  or  calling,  or  doing  any 
other  lawful  act  by  force  of  threats,  intimidation,  or  by  interfering  or 
tlureatening  to  interfere  with  tools,  implements,  or  property  belonging 
to  or  used  by  another,  or  with  the  use  or  employment  thereof ;  and  also 
to  permit  any  act  injurious  to  the  public  health,  to  the  public  morals, 
or  to  trade  or  commerce,  or  for  the  perversion  or  obstruction  of  Justice 
or  of  the  due  administration  of  the  law."  See,  also,  the  statutes  of 
otlier  states,  collected  in  Ray,  Contract  Lim.,  supra." 


Digitized  by 


Qoo^^ 


140  55   FEDBEAIi  BBPOBTEB,  eiO. 

Argum^it  for  United  States. 

It  is  true  tbat  most  of  the  cases  In  tbe  books  are  cartes  of  intimlda- 
tioii  on  tbe  part  of  workmen  against  tbeir  employers  or  against 
otber  workmen,  or  of  employers  against  their  workmai.  But  tbe 
language  of  the  statutes  and  the  principles  of  decision  apply  with 
equal  force  to  conspiracies  by  any  persons  against  tbe  trade  of  other 
persons. 

(e)  **  Trade  or  commerce  among  the  several  states  or  with  foreign 
nations.**    This  subject  will  be  discussed  later. 

(f)  '^Monopolize."  "Monopolies  are  much  the  same  offenses  in 
other  branches  of  trade  that  ingrossing  is  in  proTisions,  being  a  license 
or  priTilege  allowed  by  the  king  for  the  sole  buying  and  selling, 
making,  working,  or  using  of  anything  whatsoever,  whereby  the* 
subject  in  general  is  restrained  from  that  lil)erty  of  manufacturing 
or  trading  which  he  had  before.  They  are  said  to  differ  only  in  this : 
that  monopoly  is  by  patent  from  the  king,  ingrossing  by  the  act  of 
the  subject,  between  party  and  party,  and  have  been  considered  as 
both  equally  injurious  to  trade  and  the  freedom  of  the  subject,  and 
therefore  equally  restrained  by  the  common  law.  By  the  common  law, 
therefore,  those  who  are  guilty  of  this  offense  are  subject  to  fine  and 
imprisonment,  tbe  offense  being  malum  in  se,  and  contrary  to  the 
ancient  and  fundamental  law  of  the  kingdom ;  and  it  is  said  tbat  there 
are  precedents  of  prosecutions  of  this  kind  in  former  days.  And  all 
grants  of  this  kind,  relating  to  any  known  trade,  are  void  by  the  com- 
mon law."    1  Russ.  Grhnes,  350. 

**  It  is  said  that  all  grants  of  this  kind,  relating  to  any  known  trade, 
are  made  void  by  the  common  law,  as  being  against  the  freedom  of 
trade,  and  discouraging  labor  and  industry,  and  restraining  persons 
from  getting  an  honest  livelihood  by  a  lawful  employment,  and 
putting  it  in  the  power  of  particular  persons  to  set  what  prices  they 
please  on  a  commodity;  all  which  are  manifest  inconveniences  to  the 
public."  Hawk.  P.  O.  c.  79,  p.  203.  East  India  Oo.  v.  Sandys,  Skin. 
224. 

'*  Hence,  also,  it  seems  that  the  king's  charter  empowering  particular 
persons  to  trade  to  and  from  such  a  place  is  void,  so  far  as  it  gives  such 
persons  an  exclusive  right  of  trading  and  debarring  all  others ;  and  it 
[611]  seems  now  agreed  that  nothing  can  exclude  a  subject  from 
trade  but  an  act  of  parliament"    Hawk.  P.  O.  293,  note  2. 

In  the  Case  of  Monopolies,  11  Ck)ke,  84,  it  was  held  that  a  grant  by 
the  crown  of  tbe  sole  making  of  cards  within  the  realm  is  void ;  and  it 
is  said  that  "  there  are  three  inseparable  incidents  to  every  monopoly 
against  the  commonwealth,  i.  e. : 

(1)  "That  the  price  of  the  same  commodity  will  be  raised,  for  he 
who  has  the  sole  selling  of  any  commodity  may  and  will  make  the 
price  as  he  pleasee. 

(2)  "That  after  the  monopoly  granted  the  commodity  is  not  so 
good  and  merchantable  as  it  was  before,  for  the  grantee,  having  the 
sole  trade,  regards  only  his  private  benefit,  and  not  the  commonwealth. 

(3)  "It  is  done  to  the  impoverishment  of  divers  artificers  and 
others,  who  before,  by  the  labor  of  their  own  hands  in  their  art  or 
trade,  had  maintained  themselves  and  their  families,  who  now  will  of 
necessity  be  constrained  to  live  In  idleness  and  beggary." 

See,  also.  Proprietors  of  the  Charles  Rives  Bridge  v.  Proprietors  of 
the  Warren  Bridge,  11  Pet  607;  Slaughterhouse  Cases,  16  Wall.  102. 

As  used  in  the  statute,  however,  the  word  "monopolize"  clearly 
does  not  refer  to  grants  by  the  government,  but  to  the  accomplishment 
of  the  same  result  by  private  endeavor ;  and  the  word  "  monopoly,"  in 
the  meaning  it  had  at  the  passing  of  the  act,  and  has  now,  is  not  con- 
fined to  grants  by  the  government  The  essential  idea  of  an  unlawful 
monopoly  is  found  not  so  much  in  the  creating  of  a  very  extensive 
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tmsiii698  in  the  bands  of  a  tingle  control  as  in  tbe  idea  of  preventing 
all  other  persons  from  engaging  in  snch  business,  and  thereby  stifling 
competition.  The  evil  of  tbe  grants  from  tbe  crown  lay  not  in  tbe  fact 
that  they  gave  to  the  grantee  a  right  to  manufacture  and  sell,  but 
in  the  fact  that  they  prevented  other  persons  from  manufacturing  and 
Belling  the  same  article.  The  evil  is  not  the  enlargement  of  one  per- 
8on*s  trade,  but  tbe  destruction  of  the  trade  of  all  other  persons  In  tbe 
same  commodity. 

(1)  If  A.  and  B.  enter  into  an  agreement  to  restrain  trade  for  the 
purpose  of  creating  a  monopoly  by  destroying  all  competition,  either 
by  buying  out  all  competitors  or  by  driving  them  out  of  business,  sudi 
agreement  is  illegal  and  void. 

(2)  A  fortiori,  an  agreement  to  restrain  trade  for  the  purpose  of  creat- 
ing a  monopoly  which  looks  to  the  crushing  out  of  all  competition  by 
an  unlawful  means,  whether  criminal  or  otherwise.  Is  invalid. 

It  is  clear  that  monopolies  have  always  been  unlawful  at  common 
law.  The  dlfliculty  is  to  distinguish  between  such  unlawful  monopolies 
and  lawful  rivalry  in  business.  Tbe  following  cases  point  out  this  line  of 
distinction:  Stanton  v.  Allen,  5  Denio,  434;  Salt  Co.  v.  Guthrie,  30 
Ohio  St  666;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St  173; 
Craft  V.  McConouQhy,  79  111.  346 ;  Hichardson  v.  Buhl,  77  Mich,  632, 43 
N.  W.  Rep.  1102;  Handy  v.  Railroad  Co.,  31  Fed.  Rep.  689;  Western 
Union  Tel.  Co.  v.  Burlington  d  8.  W.  Ry.  Co.,  11  Fed.  Rep.  1 ;  Dolph  v. 
Machinery  Co.,  28  Fed.  Rep.  553 ;  People  v.  Chicago  Oas  Trust  Co.,  130 
111.  268,  22  N.  E.  Rep.  798;  ManufactuHng  Co.  v.  Klotz,  44  Fed.  Rep. 
721;  More  v.  Bennett,  (111.  Sup.)  29  N.  E.  Rep.  888. 

SECOND. 

Relahoh  or  the  United  States  Government  and  or  the  Unitid 
States  Ck>UBT8  to  the  Subject-Matteb  or  the  Statute. 

(1)  The  congress  of  the  United  States  is  invested  by  the  constitu- 
tion with  the  power  to  regulate  commerce  between  the  several  states, 
and  witli  foreign  nations,  and  with  the  Indian  tribes.  It  has  no 
power  over  commerce,  except  snch  as  is  thus  given  to  It  by  the  -con- 
stitution, and  the  United  States  courts  have,  and  can  have,  no  Juris- 
diction over  any  offenses  against  commerce,  unless  It  be  such  as  con- 
gress is  given  the  power  to  regulate  and  control.  In  re  Oreene^  52 
Fed  R^.  104. 

Interstate  and  foreign  commerce  being  national  in  character,  it  has 
been  [618]  held  that  the  power  given  to  congress  to  regulate  such 
commerce  Is  exclusive,  and  implies  a  prohibition  against  any  restraints 
upon  such  commerce.  This  prohibition  has  been  enforced  In  many 
cases  where  the  United  States  supieme  court  have  held  laws  of  the 
states  unconstitutional  and  void,  on  tbe  ground  that  they  amounted  to 
a  restraint  upon  interstate  or  foreign  commerce. 

(2)  There  are  no  crimes  at  common  law  against  the  United  States, 
and  the  criminal  Jurisdiction  of  the  United  States  courts  is  limited 
to  crimes  created  by  statutes  of  the  United  States.  Prior  to  the  pas 
gage  of  the  act  here  under  discussion,  there  was  no  statutory  provi- 
sion of  the  United  States  making  contracts,  combinations,  or  con- 
spiracies in  restraint  of  or  to  monopolize  Interstate  or  foreign  trade 
crimes  against  the  United  States,  so  that  the  United  States  courts  could 
have  no  Jurisdiction  over  that  subject-matter  even  If  such  contracts, 
combinations,  or  conspiracies  were  criminal  at  common  law  or  under 
state  statutes. 

(8)  Prior  to  the  passage  of  this  act  there  was  no  provision  giving 
to  tte  United  States  courts  even  dvil  Jurisdiction  over  contracts, 
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oomblnationfl,  or  conspiracies  upon  the  sole  ground  that  snch  contracts* 
combinations,  or  conq;>iracles  affected  interstate  or  foreign  trade  or 
commerce;  and  snch  conrts,  therefore,  had  only  snch  jurisdiction 
over  these  matters  as  might  vest  in  tliem  by  reason  of  other  drcnm- 
stanoes,  snch  as  differences  in  citizenship. 

(4)  Under  the  power  to  regnlate  commerce  among  the  several 
states  it  has  been  held  that  congress  has  the  power  to  regnlate  the 
transportation  of  Individuals,  of  property,  and  of  communications, 
and  also  all  Instruments  of  such  transportation  and  communication; 
and  that  transportation  of  property  begins  when  the  property  Is 
delivered  to  a  common  carrier  for  transportation  to  another  state, 
and  does  not  end  until  such  property  has  completed  Its  transportation, 
and  has  become  a  part  of  the  general  property  of  the  state  to  which 
It  Is  sent  And  a  state  may  not,  even  for  the  purpose  of  supposed 
self-protection,  interfere  with  transportation  Into  or  through  the 
state  beyond  what  1b  absolutely  necessary  for  its  actual  self-protection, 
and  within  the  scope  of  its  police  power.  See  Henderson  v.  MayoTf 
etc,  d2  U.  S.  259 ;  Railroad  Co,  v.  Husen,  95  U.  S.  465,  472.  The  ex- 
tent of  this  grant  to  the  federal  government  Is  further  seen  in  tlie 
following  cases :  CHhhona  v.  Ogden,  9  Wheat  1 ;  Welton  ▼.  State  of 
Missouri,  91  U.  S.  275 ;  Walling  v.  People  of  Michigan,  116  U.  S.  446, 
6  Sup.  Ct  Eep.  454;  Rohhins  v.  Taxing  Dist,  120  U.  S.  489,  7  Sup. 
Ct  Rep.  592;  Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup.  Ot  Rep.  681; 
In  re  Rahrer,  140  U.  S.  545,  11  Sup.  Ct  Rep.  865;  Trade-Mark  Oases^ 
100  U.  S.  96;  Philadelphia  d  Southern  S.  S.  Co.  ▼.  Pennsylvania,  122 
U.  S.  826,  7  Sup.  Ct  Rep.  1118. 

It  seems  clear  that  what  would  be  a  regulation  of  commerce 
within  the  implied  prohibition  of  the  constitution,  if  attempted  by  a 
state,  would  be  a  sufficient  object  of  a  conspiracy  by  Individuals  to 
make  it  "In  restraint  of  trade  among  the  states."  Clearly  It  would 
be  obnoxious  to  the  prohibition  of  the  constitution  for  a  state  to  pass 
a  law  that  certain  nonresident  cash-register  companies  should  not 
be  allowed  to  sell  cash  registers  In  the  state.  If  this  would  be  un- 
constitutional when  done  by  a  state,  clearly  it  would  be  a  restraint 
of  trade  among  the  states  when  attempted  by  Individuals  so  as  to 
make  a  conspiracy  to  accomplish  it  a  conspiracy  In  restraint  of  trade 
among  the  states.  The  conspiracy  in  the  present  case  was  to  prevent 
certain  corporations  from  carrying  on  the  business  of  manufacturing 
and  selling  cash  registers;  and  It  Is  alleged  that  said  corporations 
were  carrying  on  this  business  among  the  several  states,  so  that 
the  prevention  would  operate  necessarily  and  directly  to  restrain 
interstate  trade  in  such  cash  registers  in  the  same  way  that  the  state 
regulation  did  in  Leisy  v.  Hardin  and  Rohhins  v.  Tawing  Dist.,  supra. 
This,  however.  Is  a  question  to  be  determined  at  the  triaL 

(b)  evils  to  be  bbmedied. 

Undoubtedly  a  prominent  evil  to  be  remedied  in  the  minds  of  the 
framers  of  the  stetute  was  the  concentration  of  the  entire  business  of 
the  country  in  certain  articles  in  such  a  manner  as  to  prevoit  others 
from  engaging  in  the  same  business,  and  ther^y  to  prevent  and  stifle 
competition.  As  steted  In  the  [618]  title,  it  aims  to  **  protect  trade 
and  commerce  from  unlawful  restralnte  and  monopolies ;"  and  the  evil 
of  a  monopoly  lay  In  the  prevention  of  others,  either  by  prohibition 
from  the  sovereign  power,  or  by  power  of  Individuals,  from  exercising 
the  same  trade.  When,  therefore,  the  stetute  made  It  criminal  to 
conspire  to  monopolize,  it  did  not  intend  to  make  it  criminal  for  two 
or  more  persons  to  unite  In  developing  their  own  business  by  lawful 
means,  nor  for  one  person  to  sell  out  hl^uslness  to  another  or  to 
others,  provided  that  the  prevention  of  otners  from  engaging  In  the 


Digitized  by 


Google 


UNITED  STATES  V.  PATTERSON.  143 

Argument  for  United  States. 

same  business  was  not  contemplated.  It  did,  howerer,  Intend  to  make 
It  criminal  to  conspire  to  obtain  the  sole  control  of  any  business  by 
means  of  preventing  others  from  engaging  In  that  business,  and,  a 
fortiori,  it  is  so  Intended  where  the  means  of  prevention  contemplated 
were  of  an  unlawful  character. 

(C)  THB  BEMBDT  FBOVIOED. 

I.  The  most  narrow  effect  that  can  be  suggested  for  this  act  Is  that 
it  makes  certain  acts  which  were  criminal  at  common  law  crimes 
against  the  United  States  when  such  acte  are  directed  to  the  restraint 
or  monopolizing  of  trade  or  commerce  among  the  several  states  or  with 
foreign  nations,  and  thereby  gives  to  the  United  States  courts  Juris- 
diction of  such  crimes. 

In  this  view  the  statute  merely  remedies  the  defect  of  the  want  of 
criminal  Jurisdiction  at  common  law  in  the  Dnited  States  courts,  which 
has  been  already  pointed  out  It  is  sufficient  for  the  present  case  as 
regards  several  of  the  counts  in  the  Indictment,  if  this  should  be  heid 
to  be  the  sole  effect  of  the  act  Thus  a  conspiracy  to  restrain  trade  by 
such  unlawful  means  as  are  stated  in  this  Indictment  would  clearly  be  a 
criminal  conspiracy  at  conmion  law.  Orump*B  Case,  84  Va.  027,  6  S.  B. 
Rep.  620;  State  v.  Donaldson,  82  N.  J.  Law,  157;  State  v.  Rowley,  12 
Conn.  112, 118 ;  State  v.  Crowley,  41  Wis.  271.  It  Is  not  necessary  that 
each  of  the  means  alleged  should  be  unlawful  if  taken  alone,  nor  that 
they  should  all  be  proved.  Com,  v.  Meserve,  154  Mass.  64,  27  N.  B. 
Rep.  997. 

Among  the  means  set  forth  In  the  indictment  that  are  clearly  unlaw- 
ful are  the  following : 

(1)  Personal  violence  and  threats  of  personal  violence  against  the 
agents  of  the  Lamson  Ck)mpany.  See  Crump's  Case,  supra,  and  cases 
there  cited ;  V.  S,  v.  Lancaster,  supra, 

(2)  Unlawfully  Inducing  the  employes  of  and  purchasers  from  that 
company  to  break  their  contracts,  and  maintaining  them  In  actions 
brought  for  such  breaches.  Bowen  v.  Hall,  supra;  Lumley  v.  Cfye, 
supra;  Evans  v.  Walton,  86  Law  J.  O.  P.  807;  Smith,  Mast,  d  S.  155. 
As  to  maintenance,  see  Ray,  Contract.  Lim.  298  et  seq.,  and  cases  cited. 

(8)  By  bringing  and  threatening  to  bring  vexatious  suits  against 
the  purchasers  and  prospective  purchasers  of  cash  registers  from  the 
Kruse,  Lamson,  Boston,  and  Union  Ck>mpanies.  Garret  v.  Taylor,  Cro. 
Jac  567;  Kelley  v.  Manufacturing  Co,,  44  Fed.  Rep.  19;  "Sational 
Cash  Register  Co.  v.  Boston  Cash  Indicator  d  Recorder  Co.,  41  Fed. 
Rep.  51. 

(4)  By  falsely  and  fraudulently  representing  that  the  registers 
manufactured  and  sold  by  the  Kruse,  Lamson,  Union,  and  Boston  Com- 
panies contained  defects  that  they  did  not  in  fact  contain.  See  Mogul 
Steamship  Co.  v.  Macgregor,  Qow  d  Co.,  supra. 

(5)  By  frightening  such  purchasers  and  prospective  purchasers 
from  said  companies  by  means  of  the  acts,  threats,  and  misrepresenta- 
tions aforesaid.  Tarleton  v.  McOawley,  Peake,  270;  Crump*s  Case, 
supra. 

It  needs  no  argument  to  show  that  a  conspiracy  to  restrain  or  to 
monopolize  trade  by  such  means  would  be  criminal  at  common  law. 

That  the  statute  must  be  construed  more  broadly  than  this,  however, 
Is  clear  from  the  fact  that  contracts  and  combinations  in  unlawful 
restraint  of  trade  were  not  criminal  at  common  law,  and  this  act  Is 
clearly  intended  to  make  them  criminal. 

II.  The  statute  was  intended  to,  and  does,  go  further.  It  makes 
certain  acts  which  are  the  subject  of  civil  actions  at  common  law, 
when  directed  to  the  restraint  or  monopolizing  of  trade  or  commerce 

10870*>— S.  Doc  111,  62-1,  vol  1 10 
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between  the  several  states  or  with  foreign  nations,  crimes  against  the 
United  States,  thereby  giving  the  United  States  courts  Jurisdiction 
over  them.  This  construction  again,  how-  [614]  ever.  Is  not  broad 
enough,  since  to  suit  the  statute  It  also  would  practically  eliminate  the 
words  "  contract "  and  "  combination,"  since  neither  a  contract  nor  a 
combination  In  restraint  of  trade  Is  civilly  actionable  at  common  law. 

III.  The  act  goes  still  further,  and  makes  contracts  and  combina- 
tions which  are  illegal  In  the  sense  of  nonenforceable  at  common  law, 
oimes  against  the  United  States  when  directed  to  the  restraint  or 
monopolizing  of  trade  or  commerce  among  the  several  states  or  with 
foreign  nations. 

That  all  three  of  these  effects  were  Intended  appears  from  the 
act  Itself,  since  In  no  other  way  can  all  the  terms  of  the  act  btf 
given  effect,  and  may  also  be  shown  by  a  reference  to  the  debates 
In  congress  when  the  bill  was  pending.  In  the  debates  In  the  senate 
a  number  of  cases  are  cited  as  showing  what  was  meant  by  "  restraint 
of  trade  "  and  "  monopoly,"  all  of  which  were  civil,  and  not  criminal, 
cases,  and  Include  the  principle  of  the  third  proposition  above  laid 
down.  Among  these  cases  were  Richardson  v.  Buhl,  77  Mich.  632, 
43  N.  W.  Rep.  1102;  CraP  v.  McConoughy,  79  III.  346;  Handy  v. 
Railroad  Co.,  31  Fed.  Rep.  689;  Fowle  v.  Park,  131  U.  S.  88,  9  Sup. 
Ot  Rep.  65a 

(d)  the  tbue  season  or  the  act. 

It  thus  appears  that  the  true  purpose  and  effect  of  the  act  were 
to  remedy  the  Injurious  effects  of  unlawful  restraints  and  monopolies 
upon  trade  and  commerce  so  far  as  congress  had  the  power  so  to 
do;  that  Is  to  say,  so  far  as  they  were  directed  against  Interstate 
or  foreign  commerce,  its  purpose  being  correctly  stated  In  the  title 
of  the  act,  namely,  *'An  act  to  protect  trade  and  commerce  from  un- 
lawful restraints  and  monopolies." 

Sutficienoy  of  the  Indictment. 

I.  So  far  as  charging  a  conspiracy  Is  concerned,  the  language 
fbllows  the  ordinary  language  used  for  that  purpose,  and  Is  sufficient 

II.  The  general  allegation  of  threats.  Intimidation,  and  molesta- 
tion Is  sufficient  Reg.  v.  Rotolands,  17  Q.  B.  671 ;  Com,  v.  Dyer,  128 
Mass.  70.  When  the  charge  wag  that  the  defendants  "unlawfully, 
fraudulently,  and  deceitfully  did  conspire,  combine,  confederate,  and 
agree  together  to  cheat  and  defraud,"  It  was  held  sufficient  Rew  v. 
De  Berenger,  3  Maule  &  S.  67 ;  Wood  v.  State,  47  N.  J.  Law  461,  1 
Atl.  Rep.  609;  Com.  v.  Fuller,  132  Mass.  563;  Com.  v.  Andretcs,  Id. 
263;  Rex  v.  Gill,  2  Bam.  &  Aid.  204;  U.  8.  v.  Stevens,  44  Fed.  Rep. 
132;  U.  S.  V.  Gardner,  42  Fed.  Rep.  829;  Sydserff  v.  Reg.,  11  Q.  B. 
245 ;  Latham  v.  Reg.,  9  Cox,  Crim.  Cas.  516. 

The  gist  of  the  offense  is  the  conspiracy.  The  unlawful  object  or 
means  merely  give  character  to  the  conspiracy  itself,  and  show  It 
to  have  been  unlawful.  Rex  v.  Journeymen  Taylors,  8  Mod.  11 ;  State 
v.  Glidden,  55  Conn.  46,  8  Ati.  Rep.  890.  Hence  the  offense  Is  com- 
plete though  nothing  be  done  In  execution  of  the  conspiracy.  Rem 
V.  Spragg.  2  Burrows,  993 ;  Rew  v.  Rispal,  3  Burrows,  1321 ;  ColUfis 
V.  Com.,  3  Serg.  &  R.  220;  Com.  v.  Warren,  6  Mass.  74;  The  Poul- 
terers* Case,  (1611.)  9  Coke.  55,  Moore.  813;  Rex  v.  Edwards,  (1795.) 
2  Strange,  707;  Rex  v,  Eccles,  (1783,)  1  Leach,  274;  Rex  v.  Gill, 
(1818.)  2  Bam.  &  Aid.  204.  Hence,  also.  It  Is  unnecessary  to  set 
out  the  means  when  the  end  Itself  Is  unlawful  People  v.  Barkelow, 
87  Mich.  465;  Com.  v.  Eastman,  1  Cush.  190;  State  v.  Stewart,  59 
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Vt  278,  9  Atl.  Rep.  559 ;  Blsh.  Dlr.  &  Forms,  §  801.    In  the  present 
case  the  means  are  set  out,  and  in  some  of  tlie  counts  witli  tlie 
utmost  particularity. 
The  unlawful  means  set  out  show — 

(1)  That  the  conspiracy  alleged  was  unlawful,  and  even  criminal, 
at  common  law. 

(2)  That  the  restraint  of  trade  was  real  and  unlawful,  since  clearly 
such  unlawful  acts  would  not  tend  to  encourage  the  trade  of  one 
party  while  discouraging  that  of  the  other.  That  they  would  tend 
to  enable  the  party  committing  them  to  afterwards  monopolize  the 
trade  by  Independent  acts  clearly  only  aggravates  the  offense. 

(3)  That  the  conspiracy  was  unlawful,  and  even  criminal,  "con- 
spiracy in  restraint  of  trade*'  at  common  law. 

They  thus  show  that  the  conspiracy  alleged  was  the  conspiracy 
Intended  by  the  statute,  even  if  the  narrowest  construction  be  given  to 
the  language  [615]  of  the  statute.  If  there  was,  as  the  government 
contends,  an  offense  at  common  law  known  as  "conspiracy  in  re- 
straint of  trade,"  it  was  clearly  exactly  the  offense  set  forth  in  this 
Indictment.  If.  as  contended  by  the  defendants,  there  was  no  com- 
mon-law offense  of  that  name,  precisely  the  same  result  is  arrived 
at  by  considering  the  words  of  the  statute  separately,  and  giving  to 
them  their  lawful  common-law  meaning.  The  defendants'  argument 
that  the  words  "  conspiracy  in  restraint  of  trade "  are  to  be  limited 
so  as  to  read  "  conspiracy  in  restraint  of  trade  by  contractual  means," 
Is  wholly  unwarranted  by  any  principle  of  construction.  In  this 
view  the  word  "  conspiracy  "  adds  nothing  to  the  word  "  combination." 
The  rule  that  every  word  of  a  statute  is  to  be  given  effect,  where 
possible,  Is  too  familiar  to  need  a  full  citation  of  authorities.  U,  S. 
V.  Harttcell  6  Wall.  385,-396,  396;  Montclair  v.  Ramsdelh  107  U.  S. 
147,  152,  2  Sup.  Ct.  Rep.  891. 

III.  The  Indictment  sufficiently  alleges  that  the  object  of  this  un- 
lawful conspiracy  was  In  restraint  of  trade. 

It  not  only  alleges  this  in  all  the  counts.  In  the  language  of  the 
statute,  but  in  certain  of  the  counts  also  alleges  broadly  that  this 
object  was  to  hinder  and  prevent  certain  named  corporations  from 
carrying  on  the  business  of  manufacturing  and  selling  cash  registers ; 
and  in  certain  other  counts  alleges  that  It  was  the  object  of  the  con- 
spiracy to  ruin  and  destroy  the  business  of  said  corporations,  then 
being  carried  on  by  them ;  and  in  other  counts  that  It  was  the  object 
to  hinder  and  prevent  all  corporations  other  than  the  National  Gash 
Register  Company  from  carrying  on  said  business,  and  to  ruin  and 
destroy  the  business  of  such  other  corporations  then  being  carried  on 
by  them.  That  the  successful  accomplishment  of  such  objects  as  these 
would  result  in  not  only  restraint  of  such  trade,  but  also  in  the  monop- 
olizing of  it  Is  clear;  and  such  objects  are  sufficient  to  make  the 
conspiracy  criminal,  even  at  common  law,  especially  when,  as  is 
alleged  in  this  indictment,  they  are  intended  to  be  accomplished  by 
unlawful  and  criminal  means. 

IV.  The  indictment  sufficiently  charges  that  the  trade  or  commerce 
which  it  was  the  object  of  the  conspiracy  to  restrain  and  monopolize, 
was  "trade  or  commerce  among  the  several  states."  This  is  spe- 
cifically alleged  in  the  words  of  the  statute  in  all  the  counts.  In  all 
the  counts,  also.  It  Is  either  specifically  alleged  or  necessarily  Implied 
that  there  was  In  existence  at  the  time  of  the  conspiracy  a  trade  or 
commerce  in  cash  registers  among  the  several  states,  that  the  de- 
fendants knew  this,  and  that  the  object  of  the  conspiracy  was  to  re- 
strain this  specific  existing  trade.  Some  of  the  counts  go  still  further, 
and  give  the  names  of  the  corporations  which  were  engaged  In  such 
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trade,  and  charge  that  the  object  of  the  conspiracy  was  to  restrain 
the  trade  then  carried  on  by  said  named  corporations  in  cash  registers 
among  the  several  states.  This  language  is  clear,  and  as  definite  as 
the  nature  of  the  case  will  allow. 

The  statute  was  intended  to  cover  a  conspiracy  the  object  of  which 
was  a  general  restraint  or  monopolizing  of  any  trade  which  was  of  an 
interstate  character.  The  conspirators  would  not  naturally  in  such 
a  case  specify,  even  to  themselves,  the  specific  interstate  transactions 
wiiich  it  would  be  their  object  to  restrain  or  monopolize,  but  would 
formulate  the  general  intention  and  plan  to  restrain  and  monopolise 
all  the  trade  among  the  states  In  a  certain  given  subject-matter;  for 
example,  cash  registers.  The  allegations  are  sufficient  to  show  that 
the  restraint  and  monopolizing  contemplated  were  unlawful;  that  is, 
that  they  contemplated  the  prevention  and  destruction  of  trade  by 
means  which  would  not  involve  the  corresponding  encouragement  of 
the  trade  of  others.  It  is  not  material  whether  it  appears  on  the  face 
of  the  indictment  that  the  means  alleged  are  naturally  calculated  to 
afPect  interstate  trade  or  not  It  is  distinctly  alleged  that  it  was  the 
intent  of  the  conspiracy  to  restrain  and  monopolize  interstate  trade. 
The  means  are  only  alleged  to  show  the  unlawful  character  of  the 
restraint  contemplated,  not  to  show  the  object  of  the  conspiracy  to 
have  been  against  interstate  trade.  It  is  submitted,  however,  that  the 
means  alleged  are  such  as  would  naturally  affect  interstate  trade  when 
directed,  as  In  this  case,  against  corporations  engaged  in  interstate 
trade,  and  that  the  fact  that  they  would  also  affect  domestic  trade  is 
immaterial;  and  this  upon  the  same  principle  upon  which  it  is  held 
that  a  state  cannot  tax  Interstate  commerce  even  though  at  the  same 
time  it  tax  domestic  commerce  to  the  same  extent  Leisy  v.  Hardin, 
185  U.  S.  100,  10  Sup.  [616]  Ct  Rep.  681 ;  RohhinB  v.  Tawing  DisU 
120  U.  S.  489,  7  Sup.  Ct  Rep.  502.  The  means  alleged  are  such  as 
would  necessarily  prevent  the  corporations  engaged  in  said  cash- 
register  business  from  transporting  said  registers  from  one  state  into 
another,  and  selling  them  In  the  latter  state. 

All  the  elements  required  by  the  statute  are  therefore  sufficiently 
alleged. 

Elihu  Root  and  John  D.  Lindsay^  (also  in  support  of  the 
indictment,)  in  the  interest  of  certain  private  individuals. 

FIBST. 

In  conspiracy  the  gist  of  the  offense  is  the  combination ;  and,  when 
conspiring  to  do  a  particular  thing  is  made  criminal  by  statute,  a 
charge  of  a  conspiracy  to  do  that  thing  is  a  complete  and  sufficient 
description  of  the  offense.  Neither  the  means  by  which  the  conspir- 
ators intend  to  do  the  thing  nor  overt  acts  towards  the  doing  of  it 
need  to  be  alleged.  Neither  means  nor  overt  acts  enter  into  the 
description  of  the  offense  unless  expressly  made  an  element  of  the 
offense  by  the  statute.  If  the  statutory  description  of  the  crime  is 
conspiring  to  do  a  thing  by  unlawful  means,  then  the  unlawful  means 
must  be  set  out  If  the  statutory  description  Is  a  conspiring  to  do  a 
thing  and  an  overt  act,  then  the  overt  act  must  be  set  out  In  the  one 
case  the  unlawful  means,  and  In  the  other  the  overt  acts,  are  elements 
of  the  offense  which  necessarily  enter  into  its  description,  and  must 
be  averred ;  otherwise  they  need  not  be  averred.  The  rules  upon  this 
subject  are  very  fully  discussed  in  Com.  v.  Barger,  37  Leg.  Int  274, 
July  2,  1880,  by  Hare,  P.  J.  See,  also.  Com.  v.  Hunt,  4  Mete.  (Mass.) 
125;  Rew  v.  GiU,  2  Bam.  &  Aid.  204;  2  Whart  Crim.  PI.  (4th  Bd.) 
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C25,  628;  U.  8.  v.  Donau,  11  Blatchf.  168;  Oarew  v.  Rutherford,  106 
Mass.  1 ;  Com,  v.  Dyer,  128  Mass.  70 ;  Reg.  v.  Rowlands,  17  Adol.  & 
E.  (N.  a)  671 ;  17.  8.  v.  Dennee,  3  Woods,  47 ;  U.  8.  v.  Milner,  86  Fed. 
Rep.  890;  17.  8.  y.  Dustin,  2  Bond,  332;  Com.  t.  17a«<maii»  1  Onsh.  190; 
Com.  ▼.  8hedd,  7  Gush.  514. 

It  is  also  the  rule,  as  sbown  by  the  foregoing  authorities,  among 
many  that,  where  the  character  of  the  means  to  be  employed  is  an 
element  of  the  offense,  only  a  general  description  of  the  means  bring- 
ing it  within  the  statutory  requirement  is  necessary,  and  not  a  specific 
enumeration  of  particular  means,  e.  g.  faise  pretenses  need  not  be 
set  out. 

BSOONn. 

It  has  been  held,  however,  that  this  act  does  not  describe  the  of- 
fenses which  it  denounces  with  such  certainty  and  precision  as  to  make 
a  description  of  the  offense  charged  in  the  bare  words  of  the  act  suffi- 
cient. There  must  be  included  in  the  description  of  the  ofTense  such 
further  averments  of  fact  as  to  show  that  the  conq;)iraQy  charged  was, 
indeed,  the  conspiracy  which  congress  intended  to  malce  criminal. 
See  various  decisions  upon  the  indictment  in  V.  8.  v.  Qreenhut,  in  the 
northern  district  of  Ohio,  (51  Fed.  Rep.  205;)  in  the  southern  district 
of  New  York,  (Id.  213;)  in  the  southern  district  of  Ohio,  In  re  Qreene, 
(52  Fed.  Rep.  104.) 

This  necessity  of  further  averment,  in  addition  to  the  words  of  the 
statute,  arises  from  the  fact  that  congress  used  in  the  statute  terms 
which,  taken  in  their  most  general  sense,  would  include  acts  of  the 
most  innocent  character,  so  conformable  to  the  general  principles  of 
law  that  congress  could  not  have  intended  to  declare  them  criminal. 
Thus  there  is  a  great  variety  of  contracts  which  are  essential  to  the 
legitimate  conduct  of  business,  and  which  are  uniformly  enforced  by 
our  courts,  both  of  law  and  of  equity,  and  yet  which  are  to  some 
extent  in  restraint  of  trade.  It  is  not  to  be  supposed  that  congress 
intended  to  make  them  criminal.  Thus,  also,  the  essential  element  of 
private  property  is  monopoly.  Our  whole  system  of  law  relating  to 
property  is  designed  to  maintain  and  protect  that  monopoly.  Con- 
gress, of  course,  did  not  intend  to  make  it  criminaL 

In  describing  ofTenses  under  this  statute  it  is,  therefore,  necessary 
to  include  such  averments  as  will  show  that  the  restraint  of  trade,  or 
the  monopoly  which  is  the  object  of  the  conspiracy,  is  the  kind  of 
restraint  or  the  kind  of  monopoly  which  congress  intended  to  de- 
nounce. To  thus  make  apparent  [617]  the  character  of  the  object 
of  the  conspiracy  and  bring  it  within  the  class  of  objects  which  con-* 
gress  intended  to  make  criminal  is  the  sole  function  of  all  averments 
hi  the  indictment  in  addition  to  the  charge  in  the  words  of  the  statute ; 
and,  if  the  object  thus  described  is  the  object  which  congress  intended 
to  include  within  the  words  used  In  the  statute,  the  indictment  is 
sufficient 

THIRD. 

The  fundamental  question  upon  the  first  set  of  counts  is  whether 
the  destruction  of  a  competitor's  trade  in  the  manner  described  is  a 
restraint  of  trade  within  the  Intent  of  the  provision  of  the  first  section 
of  the  act  which  makes  a  conspiracy  in  restraint  of  trade  criminal. 

L  To  ascertain  what  constitutes  a  contract,  combination,  or  con- 
spiracy in  restraint  of  trade,  recourse  must  be  had  to  the  common 
law  for  the  proper  definition  of  these  general  terms,  and  to  ascertain 
whether  the  acts  charged  come  within  the  statute.  In  re  Qreene,  52 
Fed.  Rep.  104. 

n.  The  statute  enumerates  three  distinct  facts,  viz.:   (a)   Ck)n- 
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tracts  in  restraint  of  trade;  (b)  combinations  in  the  form  of  trusts 
or  otherwise  in  restraint  of  trade;  (c)  conspiracies  in  restraint  of 
trade. 

Each  one  of  these  points  to  a  separate  and  distinct  class  of  cases  in 
which,  prior  to  the  passage  of  the  act,  the  courts  of  England  and 
America  had  condemned  acts  injurious  to  the  public  Interest,  because 
of  their  effect  upon  trade.  In  all  three  the  principle  of  decision  and 
the  ground  of  condemnation  had  been  that  they  interfered  with  the 
public's  right  to  have  trade  and  competition  in  trade  free  and  unre- 
stricted. 

(1)  The  first  class  of  acts  included  the  ordinary  contracts  which 
were  declared  to  be  void  as  against  public  policy,  because  some  of  the 
contracting  parties  thereby  prevented  themselves  from  pursuing  their 
occupations,  and  the  public  was  thus  deprived  of  their  contribution  to 
the  competition  therein. 

Judge  Bradley  states  the  rule  regarding  these  cases  in  Navigation 
Co.  V.  Winsor,  20  Wall.  64,  in  these  words : 

"  There  are  two  principal  grounds  on  which  the  doctrine  is  founded 
that  a  contract  in  restraint  of  trade  is  void  as  against  public  policy : 
One  is  the  injury  to  the  public  by  being  deprived  of  the  restricted 
party's  industry ;  the  other  is  the  injury  to  the  party  himself  by  being 
precluded  from  pursuing  his  occupation,  and  thus  being  prevented 
from  supporting  himself  and  his  family.  It  is  evident  that  both  these 
evils  occur  when  the  contract  is  general,  not  to  pursue  one's  trade  at 
all,  or  not  to  pursue  it  in  the  entire  realm  or  country.  The  country 
suffers  the  loss  in  both  cases,  and  the  party  is  deprived  of  his  occu- 
pation, or  is  obliged  to  expatriate  himself  in  order  to  follow  it  A 
contract  that  is  open  to  such  grave  objections  is  clearly  against  public 
policy." 

(2)  The  second  division  of  the  statute,  viz.  combinations  in  the 
form  of  trusts  or  otherwise  in  restraint  of  trade,  points  to  a  class 
of  cases  which,  while  it  may  include  the  first  class,  includes  also  a 
great  number  of  combinations  distinguished  from  ordinary  contracts 
in  restraint  of  trade  by  a  broad  line  of  demarcation.  These  are  com- 
binations in  which  there  Is  no  contract,  which  either  by  Its  express 
terms  or  by  implication  binds  the  contracting  party  not  to  exercise 
his  trade,  or  not  to  compete  freely  with  others,  but  which  are  de- 
clared by  the  courts  In  violation  of  public  policy,  because  they  accom- 
plish the  effect  of  preventing  freedom  of  trade  and  competition.  As 
a  rule  the  agreements  and  arrangements  by  which  these  combina- 
,tions  are  formed  are  themselves,  in  their  terms  and  requirements,  of 
'the  most  harmless  and  innocent  character.  It  Is  the  effect,  and  the 
effect  alone,  upon  the  public  interest  which  causes  them  to  be  de- 
clared against  public  policy.  The  following  are  illustrations  of  this 
class :  Hooker  v.  Vandetoater,  4  Denio,  849 ;  Stanton  v.  Allen,  5  Denlo. 
434;  Amot  v.  Coal  Co.,  68  N.  Y.  558;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co,,  68  Pa.  St  173 ;  Clancey  v.  Manufacturing  Co,,  62  Barb.  395 ; 
People  V.  North  River  Sugar  Refinery  Co,,  54  Hun,  354,  7  N.  Y.  Supp. 
406 ;  People  v.  North  River  Sugar  Refinery  Co,,  121  N.  Y.  582,  24  N.  B. 
Rep.  834;  Hilton  v.  Eckersley,  6  El.  A  BL  47;  Craft  v.  McConoughy, 
79  III.  346;  Salt  Co,  v.  Guthrie,  35  Ohio  St  666;  Richardson  v.  Buhl, 
77  Mich.  632,  43  N.  W.  Rep.  1102;  U.  8.  v.  Jellico  Mountain  Coal  d 
Coke  Co.,  46  Fed.  Rep.  432;  Biscuit  d  Manufg  Co,  v.  Klotz,  44  Fed. 
Rep.  721;  Hoff-  [618]  man  v.  Brooks,  11  Wkly.  Law.  Bull.  258;  State 
v.  Standard  Oil  Co.,  (Ohio  Sup.)  30  N.  B.  Rep.  279. 

So  long  as  the  arrangements  or  agreements  in  regard  to  trade  made 
by  a  combination  produce  the  injurious  effect  no  form  of  contract  or 
devise  to  produce  that  effect  indirectly  avails  to  escape  the  conse- 
quencee. 
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(3)  The  third  division  of  section  1 — "conspiracies  in  restraint  of 
trade" — refers  us  to  a  class  of  cases  In  which  the  effect  upon  trade 
is  produced,  not  by  contract  obligations  binding  the  parties  not  to 
compete,  not  by  pooling  arrangements  which  make  it  against  the 
party's  interests  not  to  compete,  but  by  preventing  others  from  carry- 
\ng  on  trade. 

An  essential  element  in  these  cases  is  that  the  prevention  shall  be, 
not  by  means  of  competition  itself  in  the  ordinary  course  of  business, — 
one  competitor  driving  out  another  by  fair  competition, — but  that  the 
prevention  shall  be  by  unfair  means,  which  are  themselves  private 
injuries  to  the  person  whose  trade  is  interfered  with.  Ck>n8piracie8 
to  destroy  or  Injure  another's  business  by  such  means  have  always 
been  actionable  because  of  the  private  injury,  and  indictable  be- 
cause of  the  public  injury,  upon  the  same  grounds  and  for  the  same 
reasons  which  have  led  the  courts  to  declare  contracts  and  combina- 
tions accomplishing  the  same  effect  void  as  against  public  policy. 
The  law  upon  the  subject  is  very  fully  presented  in  Mogul  Steamship 

Co.  V.  McGregor,  Oow  d  Co.,  23  Q.  B.  Div.  598,  605,   (1802,)   App. 

Cas.  25. 

Conspiracies  among  laborers  to  boycott,  to  coerce  their  employers, 

to  prevent  other  laborers  from  working,  are  familiar  illustrations  of 
this  principle.    See  Rex  v.  Eccles,  1  I^ach,  274;  Rex  v.  Bykerdyke, 

1  Moody  &  R.  179;  Reg,  v.  Hewitt,  5  Cox,  Crim.  Cas.  162;  Reg.  v. 

Duffleld^  Id.  404;  Reg.  v.  Druitt,  10  Cox,  Crim.  Cas.  592;  Reg.  v. 

Rowlands,  5  Cox,  Crim.  Cas.  436;  People  v.  Fisher,  14  Wend.  11; 

People  V.  Melvin,  2  Wheeler,  Crim.   Cas.   262;   Master  Stevedores* 

Ass*n  V.  Walsh,  2  Daly,  1;  People  v.  Wilzig,  4  N.  Y.  Crim.  R.  403; 

State  V.  Stewart,  59  Vt  273,  9  Atl.  Rep.  559;  Crump's  Case,  84  Va. 

927,  6  S.  E.  Rep.  620;  State  v.  Donaldson,  32  N.  J.  Law,  157;  State 

V.  Glidden,  55  Conn.  76,  8  Atl.  Rep.  890;  People  v.  Walsh,  15  N.  Y. 

St   Rep.   17;   Steph.   Dig.  Crim.   Law,   390;  People  v.   Everest,  51 

Hun,  19,  3  N.  Y.  Supp.  612. 

(4)  It  appears  from  the  foregoing  review  that  at  the  time  the 
act  now  under  consideration  was  passed  restraint  of  trade,  as  known 
to  the  law,  was  preventing  any  one  from  freely  exercising  his  trade. 
That  this  prevention  was  held  to  be  against  public  policy,  because 
it  deprived  the  public  of  the  benefit  of  the  prevented  industry  and 
of  its  competition  with  others;  that  all  contracts  which  had  that 
effect  were  held  to  be  void,  because  they  produced  that  public  injury ; 
that  all  combinations  which  had  that  effect,  directly  or  indirectly, 
were  held  to  be  unlawful,  because  they  produced  that  injury ;  that  all 
conspiracies  to  produce  that  effect  upon  others  by  threats.  Intimi- 
dation, fraud,  and  other  similar  means  were  held  to  be  criminal, 
because  they  produced  that  same  public  injury. 

Clearly  these  were  the  conspiracies  intended  and  aptly  described 
in  the  language  of  the  first  section  of  the  statute.    - 

(5)  The  means  described  in  general  terms  in  the  first  count  of 
the  indictment,  and  particularly  enumerated  In  the  fourth  and  fifth 
counts,  are  the  very  means  which  have  always  been  held  to  make 
Interference  with  business  unlawful,  and  to  make  a  conspiracy  to 
interfere  with  business  through  other  instrumentality  a  criminal 
conspiracy.    Mogul  Steamship  Co.  v.  McGregor,  Gow  rf  Co.  supra. 

(6)  The  prevention  of  competition  by  unlawful  interference  with 
the  business  of  competitors  was  one  of  the  ways  of  producing  this 
kind  of  public  injury,  which  was  at  the  time  this  act  was  pasned 
well  known  through  judicial  decisions,  and  It  was  present  In  the  mind 
of  congress  when  it  passed  the  act  See  21  Cong.  Rec.  pt  8,  pp. 
2456-2458,  2598.  It  is  part  of  the  judicial  history  of  the  country 
that,  prior  to  the  passage  of  the  act,  several  of  the  directors  of  the 
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Standard  Oil  Company  had  been  convicted  in  the  state  of  New  Toik 
of  a  conspiracy  to  drive  one  of  its  competitors  out  of  business  by 
violent  and  dangerous  methods,  the  conspirators  going  so  far  as  to 
attempt  the  destruction  of  the  competitor's  property.  See  People  v. 
Everest,  51  [619]  Hun,  19,  3  N.  Y.  Supp.  612.  The  indictment  in 
that  case  was  for  a  conspiracy  (under  section  168  of  the  New  York 
Penal  Code)  to  commit  an  act  injurious  to  trade. 

It  will  be  observed  from  the  foregoing  extracts  that  the  cases  therein 
referred  to  that  congress  had  in  mind  as  one  of  the  evils  at  which  this 
act  was  aimed  the  suppression  of  competition  as  well  by  means  oper- 
ating upon  other  persons  than  the  guilty  combiners  as  by  the  direct 
means  of  the  agreement  entered  into  between  tliose  combiners. 

(7)  Counsel  for  the  defendants  has  referred  to  many  state  statutes 
which  he  says  were  designed  to  apply  only  to  offenses  by  way  of  con- 
tract operating  only  upon  the  persons  combining.  He  omits  to  observe 
that  in  all  th^e  states  combination  to  produce  the  same  effect  by  un- 
lawful means  operating  upon  others  were  already  criminal  at  common 
law,  and  by  already  existing  statutes ;  e.  g.  the  statute  of  New  York, 
making  it  a  criminal  "  conspiracy  to  do  any  act  injurious  to  trade  or 
commerce."  It  was,  therefore,  unnecessary  for  the  states  which  had 
existing  statutes  of  this  description,  and  which  had  a  common^law.  to 
include  in  their  acts  designed  for  the  protection  of  free  competition 
In  provisions  affecting  such  conspiracies  as  are  shown  in  the  present 
indictments. 

But  when  congress  undertook  to  assert  over  interstate  commerce  the 
same  protection  which  the  common  law  and  the  statutes  of  the  several 
states  gave  to  commerce  within  their  respective  limits,  there  is  no  war- 
rant whatever  for  saying  that  congress  did  not  mean  to  cover  the  entire 
field  as  broadly  as  the  whole  body  of  common  law,  and  legislation  in 
the  respective  states  covered  it  within  their  respective  limits.  The 
word  "conspiracy"  is  appropriately  added  to  the  words  "contract" 
and  "combination  in  form  of  trust  or  otherwise,"  to  accomplish  this 
complete  design. 

(8)  The  idea  that  there  is  any  distinction  in  substance  between 
what  counsel  for  the  defendant  calls  "  contractual  restraint  of  trade  " 
and  the  restraint  charged  in  this  indictment  is  wholly  illusory,  for  con- 
spiracy is  a  contract  just  as  much  as  any  illegal  combination.  The 
only  element  of  contract  in  either  is  the  agreement  of  the  parties  to 
accomplish  a  given  result  That  agreement  may  or  may  not  include 
specifically  the  means  by  which  they  intend  to  accomplish  it.  This 
element  of  agreement  is,  indeed,  common  to  all  the  offenses  denounced 
In  the  first  section  of  the  act  It  is  to  be  found  in  the  contracts,  in 
the  combinations,  and  in  the  conspiracies  there  described.  It  is,  how- 
ever, the  only  contractual  element  which  is  essential  to  any  of  the 
offenses  described  in  that  section,  and  this  same  contractual  element 
must  necessarily  be  shown  in  every  case  of  criminal  conspiracy.  All 
the  authorities  which  liad  declared  the  law  of  trusts  and  trust  com- 
binations at  the  time  the  act  was  passed  agreed  that  in  declaring  that 
the  illegal  object  to  accomplish  which  the  minds  of  the  parties  met  to- 
gether, made  their  agreement  Illegal,  wholly  irrespective  of  its  form, 
or  of  the  means  by  which  they  intended  to  accomplish  the  object  It 
seems  quite  absurd  to  contend  that  when  congress  struck  at  an  evil 
which  the  courts  had  declared  rendered  every  combination  which  pro- 
duced it  illegal,  entirely  irrespective  of  its  form  or  avowed  purpose, 
congress  nevertheless  meant  to  except  combinations  which  produced 
that  same  evil  by  means  already  recognized  as  unlawful.  The  court 
Is  asked  by  the  defendants  to  deprive  an  express  substantiTe  provi- 
sion of  the  statute  of  all  meaning  whatever,  to  say  that  it  adds  nothing 
to  the  other  provisions  of  the  statute,  for  the  purpose  of  inferring  that 
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congress  meant  to  make  it  criminal  to  produce  the  glyen  resolt  of  pre- 
venting competition  by  means  otherwise  lawful,  and  not  to  make  It 
criminal  to  produce  the  same  result  by  means  otherwise  unlawful 

lOUBTH. 

The  fundamental  question  upon  the  second  set  of  counts  Is  whether 
a  monopoly  acquired  by  destroying  the  trade  of  competitors  in  the 
manner  described  is  a  monopoly  within  the  intent  of  the  provision  of 
the  second  section  of  the  act,  which  makes  a  conspiracy  to  monopolise 
criminaL 

In  the  debate  upon  this  act  in  the  senate,  Mr.  Bdmunds  quoted  from 
Webster's  Dictionary  the  following  definition  of  the  verb  **  to  monopo- 
lize:" '*To  engross  or  obtain  by  any  means  the  exclusive  right  of, 
especially  the  right  of  trading  to  any  place  or  with  any  country  or  dis- 
trict; as  to  monopolize  the  [680]  India  or  Levant  trade."  2  Pike, 
Hist  Grime,  p.  102.  And  see  St  23,  James  I.  cc  831-333;  4  8t  at 
Large,  p.  734 ;  T?ie  Case  of  Monopolies,  11  Coke,  85a. 

The  words  of  the  statute  are  broad  enough  to  include  all  appropri- 
ation of  trade  to  the  exclusion  of  others.  It  is  equally  manifest,  how- 
ever, that  from  the  application  of  those  words  must  be  excluded  all 
appropriation  of  trade  to  the  exclusion  of  others  which  is  done  under 
warrant  of  law,  such  as  the  obtaining  of  a  monopoly  by  letters 
patent,  the  obtaining  of  a  monopoly  by  the  ordinary  purchase  of  prop- 
erty, the  obtaining  of  a  monopoly  by  the  ordinary  process  of  fair  com- 
petition and  trade  as  the  result  of  superior  intelligence,  industry,  or 
activity.  Starting  with  the  original  well-understood  and  commonly 
teceived  meaning  of  the  word,  and  applying  this  process  of  exclusion, 
we  find  that  there  remains  a  class  of  monopolies  with  which  the  courts 
have  of  recent  years  become  very  familiar,  which  are  created  wholly 
without  warrant  of  law,  which  have  all  the  characteristics  and  all 
the  injurious  effects  of  the  famous  monopolies  of  Queen  Elizabeth's 
time,  and  which  are  accomplished  by  a  more  or  less  direct  violation 
of  the  rules  above  considered  against  restraint  of  trade.  The  Judicial 
condemnation  of  such  monopolies  is  an  extension  of  the  principles 
relating  to  restraint  of  trade.  The  monopoly  is  treated  as  the  extreme 
evil  resulting  from  restraint  of  trade  upon  a  large  scale. 

This  view  of  monopolies  is  illustrated  and  fully  shown  in  the  casen 
relating  to  combinations  cited  under  the  third  head  of  this  brief. 
Whatever  else  may  or  may  not  be  included  within  the  term  "  to  monop- 
olize," as  used  in  the  statute,  it  is  safe  to  say  that  it  does  include 
the  accomplishment  of  the  effects  above  described  by  any  acts  which 
ocmstitute  an  unlawful  restraint  or  prev^tlon  of  trade. 

ITTTH* 

The  counsel  for  the  defendants  says  that,  unless  the  construction  for 
which  he  contends  is  put  upon  the  act.  Its  range  is  almost  unlimited ; 
and  he  goes  so  far  as  to  assert  that  und^  the  theory  upon  which 
this  indictment  Is  drawn,  a  very  large  proportion  of  all  the  serioue 
crimes  within  the  states  could  be  brought  within  the  federal  Jurlsdic 
tion.  His  argument  for  the  assertion  rests  upon  certain  propositions 
of  law  relating  to  criminal  responsibility  for  crimes  resulting  unin- 
tentionally from  unlawful  confederacies. 

A  conspirator  is  held  equally  guilty  with  his  confederate  for  a  mur- 
der (or  other  higher  offense  than  the  one  contemplated)  committed 
by  the  latter  In  the  perpetration  of  a  preconcerted  offense  by  both 
only  when  the  higher  offense  Is  the  natural  result  of  the  crime  in- 
tendedt  or  Is  committed  as  a  means  of  successfully  effecting  tho 
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intended  purpose.  So,  where  one  of  the  conspirators  deviates  from 
the  original  plan,  or  nndertalces  to  do  something  out  of  the  range  of 
the  purpose  contemplated,  the  other  is  not  criminally  responsible  for 
this  result  Our  only  purpose  in  referring  to  these  propositions  is  to 
express  our  dissent  from  the  view  taken  by  the  counsel  for  the  defend- 
ants,— that,  upon  our  construction,  the  commission  of  any  act,  how- 
ever remotely  aflPecting  or  interfering  with  interstate  commerce,  would 
render  the  perpetrator  of  such  act  liable  to  prosecution  under  the  act 
of  congress,  no  matter  whether  the  Interference  was  intentional  or 
otherwise.    It  is  not  necessary  to  discuss  this  point 

We  allege  a  conspiracy  to  do  certain  things  which  we  contend  do 
restrain  trade.  The  question  of  whether  the  acts  committed  by  the 
conspirators  are  intentional  or  not  is  one  for  the  trial.  If  the  acts 
the  government  proposes  to  prove  as  evidence  of  the  conspiracy  were 
unintentionally  done,  or  were  committed  without  any  design  of 
accomplishing  a  result  that,  in  contemplation  of  law,  would  constitute 
a  restraint  of  trade  or  monopoly,  within  the  meaning  of  the  act,  proof 
to  that  effect  would  be  proper  matter  of  defense. 

In  answer  to  the  remaining  portion  of  defendants*  argument  on  this 
head,  it  is  only  necessary  to  say  that  the  Jurisdiction  of  the  federal 
courts  is  not  necessarily  exclusive.  An  act  may  be  a  violation  both 
of  the  laws  of  the  United  States  and  of  the  state  where  it  is  com- 
mitted ;  and  it  does  not  affect  the  question  of  federal  Jurisdiction  that 
the  defendants  intended  to  use  means  themselves  the  subject  of  prose- 
cution under  the  state  laws. 

SIXTH. 

It  Is  necessary  that  the  restraint  of  trade  charged  should  be  a  re- 
straint of  trade  among  the  several  states. 

[621]  Upon  that  point  it  seems  sufficient  to  say  that  it  Is  so  charged. 
There  is  no  doubt,  uncertainty,  or  question  In  the  language  of  the 
statute  which  describes  that  element  of  the  offense.  "Trade  among 
the  several  states"  has  been  described  and  defined  by  the  supreme 
court  of  the  United  States  in  numerous  cases.  Gloucester  Ferry  Co, 
V.  State  of  Pennsylvania,  114  U.  S.  203,  5  Sup.  Ct  Bep.  826 ;  Lyng  v. 
Michigan,  135  U.  S.  161,  10  Sup.  Ct  Rep.  725 ;  Ficklen  v.  Taxing  Dist., 
145  U.  S.  1,  12  Sup.  Ct  Rep.  810.  The  language  of  the  statute  ob- 
viously and  clearly  applies  to  all  trade  coming  within  that  description. 
There  is  not  one  kind  of  trade  among  the  several  states  to  which  the 
statute  was  Intended  to  apply,  and  another  kind  to  which  it  was  not 
Intended  to  apply.  As  there  is  no  uncertainty  or  Indefinlteness  in 
regard  to  this  element  of  the  offense,  the  charge,  which  states  this 
element  of  the  offense  in  the  words  of  the  statute,  is  sufficient 

In  some  of  the  counts,  however,  the  indictment  does  go  beyond 
the  necessities  of  pleading,  and  charges  not  only  that  the  con- 
spiracy was  in  restraint  of  trade  and  commerce  among  the  several 
states,  but  that  It  was  to  destroy  that  trade,  and  that  it  was  to  destroy 
that  trade  by  practices  which,  under  the  principles  above  stated,  would 
constitute  the  destruction, — the  very  kind  of  restraint  of  trade  which 
congress  had  in  mind. 

There  can  be  no  question  under  this  statute  whether  the  means 
which  the  conspirators  had  In  mind  were  adequate  or  appropriate  to 
accomplish  the  destruction  of  trade  among  the  states.  As  we  have 
seen,  the  means  are  not  an  essential  element  of  the  offense.  They 
have  no  relevancy  to  the  charge,  except  as  they  may  serve  to  charac^ 
terlze  the  nature  of  restraint  proposed  by  the  conspirators,  and 
show  that  it  is  the  kind  of  restraint  which  congress  had  in  mind. 
So  long  as  the  restraint  was  of  the  kind  which  congress  had  in  mind, 
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then  It  Is  immaterial  whether  it  was  in  fact  possible  that  interstate 
trade  could  be  destroyed  by  it  The  offense  of  conspiring  to  destroy 
interstate  trade  by  that  particular  kind  of  restraint  was  committed 
when  the  agreement  of  the  conspirators  toolc  place,  whether  they  ever 
have  or  ever  can  or  could  accomplish  their  object 

C2ach  of  the  three  elements  of  the  offense  is  clearly  and  definitely 
charged.  First,  the  conspiracy ;  second,  the  restraint,  which  is  shown 
to  be  the  kind  of  restraint  which  congress  had  in  mind;  and,  third, 
the  thing  to  be  restrained,  which  is  charged  to  be  the  thing  which 
the  act  clearly  and  definitely  described.  2  Bish.  St  Crimes,  (8th 
Ed.)    i  202. 

H.  W.  Chaplin^  for  defendants. 

Commerce  Among  the  Several  States. 

This  act  must  rest  on  the  constitutional  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  states,  and  those 
sections  which  are  pertinent  to  the  present  controversy  must  rest  upon 
the  power  to  regulate  commerce  among  the  states.  The  matter  with 
which  we  are  dealing  is  "commerce  among  the  several  states."  It 
is  important  at  the  outset  to  consider,  in  a  general  way,  the  con- 
ventional meaning  of  that  phrase  in  federal  Jurisprudence,  the  outline 
of  the  field,  as  fixed  by  federal  decisions,  and  the  way  in  which,  and 
the  extent  to  which,  the  federal  government  can  deal  with  it 

The  meaning  of  the  phrase,  "  commerce  among  the  several  states,^ 
in  tlie  federal  constitution,  is  a  meaning  quite  different  from  the 
meaning  of  those  words  as  mere  English  words.  The  word  "com- 
merce," it  is  not  necessary  here  particularly  to  discuss.  It  includes 
Intercourse  of  many,  if  not  all,  lawful  kinds,  and  is  broader  than  the 
word  "  trade."  The  constitutional  phrase,  however,  "  commerce  among 
tlie  several  states,"  has  a  highly  artificial,  conventional,  and  refined 
meaning,  fixed  by  principles  of  public  policy  and  statesmanship,  and 
in  view  of  the  complex  character  of  our  government  and  the  relative 
rights  and  duties  of  the  states  and  general  government 

Lewis,  Federal  Power  Over  Commerce,  p.  10;  Paul  v.  Virginia,  8 
Wall.  168,  183;  MoUle  v.  Kimball,  102  U.  S.  691,  702;  Coe  v.  Errol, 
116  U.  S.  517,  6  Sup.  Ct.  Rep.  475 ;  LeUy  v.  Hardin,  135  U.  S.  100,  10 
Sup.  Ct  Rep.  681 ;  Gihhons  v.  Offden,  9  Wheat  1,  4 ;  Kirkland  v. 
Hotchkiss,  100  U.  S.  491;  Slaughterhouse  Cases,  16  Wall.  36,  75,  79; 
License  Taw  Oases,  5  Wall.  [622]  462 ;  Mugler  v.  State  of  Kansas,  123, 
U.  S.  623,  8  Sup.  Ct  Rep.  273;  Kidd  v.  Pearson,  128  U.  S.  1,  9  Sup. 
Ct  Rep.  6. 

Moreover,  It  is  true  of  most  if  not  all,  of  the  grants  of  power  in  the 
federal  constitution,  that  the  definition  of  them  is  not  only  arbitrary, 
and  fixed  by  principles  of  public  policy,  but  that  it  is  not  fixed  even 
by  any  generic  distinction,  even  an  arbitrary  one,  but  is  fixed  mer^ 
by  degree  of  proximity  or  remoteness  to  state  and  federal  rights.  U.  8. 
V.  Detoitt,  9  Wall.  41 ;  U,  8.  v.  Fox,  94  U.  S.  815;  Trade-Mark  Cases, 
100  U.  S.  82;  Ficklen  v.  Taadng  DisU,  145  U.  S.  1,  12  Sup.  Ct  Rep. 
810;  Maine  v.  Grand  Trunk  Ry,  Co.,  142  U.  S.  217,  12  Sup.  Ct  Bep. 
121,  163;  PullmarCs  Palace  Car  Co  v.  Pennsylvania,  141  U.  S.  18, 
11  Sup.  Ct  Rep.  876;  Coe  v.  Errol,  116  U.  S.  517,  6  Sup.  Ct  Rep.  475; 
17.  fif.  V.  Hall,  98  U.  S.  343. 

Every  citizen  of  our  states  has  a  dual  political  status.  In  one  as- 
pect he  is  a  citizen  of  the  United  States.  In  another  aspect  he  Is 
a  citizen  of  his  state.  It  does  not  follow  from  the  fact  that  he  is 
a  citizen  of  the  United  States  tliat  congress  can  protect  him  against 
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all  forms  of  fraud  or  violence  or  other  wrong;  nor,  from  the  fact 
that  he  is  a  citizen  of  the  state,  that  the  state  can  so  protect  him. 
Congress  can  protect  him  only  in  that  range  and  field  of  his  life  and 
affairs  in  wlilch  he  presents  himself  as  a  citizen  of  the  United  States, 
and  not  as  a  citizen  of  his  state.  His  state  can  protect  lilm  onlj 
in  that  range  and  field  of  his  life  and  affairs  in  which  he  presents 
himself  as  a  citizen  of  his  state,  and  not  of  the  United  States.  The 
line  between  his  federal  and  his  state  citizenship  is  an  arbitrary  line, 
and  often  a  hassy  and  indefinite  line,  and  it  Is  always  a  line  of  degree 
of  proximity  or  remoteness.  Nevertheless,  it  is  a  constitutional  line, 
which  neither  the  federal  goyemment  nor  the  state  can  cross.  17.  S. 
V.  Reese,  92  U.  S.  214 ;  U.  S.  v.  Harris,  106  U.  S.  629,  1  Sup.  Ct  R^. 
601;  U.  8.  Y.  Cruikshank,  92  U.  S.  642;  U.  8.  t.  Fow,  94  U.  &  815; 
Logan  v.  U.  8. 144  U.  S.  268, 12  Sup.  Ct  Rep.  617. 

Contractual  Character  or  the  Statute. 

Trade  statutes  have  at  different  times  been  passed  in  yarious  juris- 
dictions. Some  of  them  have  been  aimed  at  labor,  some  at  capital, 
but  the  distinction  between  legislation  against  labor  and  legislation 
against  capital  has  always  been  patent  upon  the  face  of  the  statutes. 
The  ancient  legislation  against  monopolizing  and  engrossing  was  legis- 
lation against  capital. 

The  act  of  July  2,  1890,  Is  directed  at  capitaL  It  aims  at  dangers 
very  generally  supposed  to  have  lately  arisen  out  of  enormous  aggre- 
gations of  capital.  It  aims  at  results  effected,  or  to  be  effected,  by 
combinations  of  capitalists  and  aggregations  of  capital.  The  erll 
aimed  at  In  legislation  against  capital  is  evil  of  a  contractual  char- 
acter, not  an  evil  of  mere  fraud  or  violence.  There  was  no  general 
call  for  federal  protection  against  an  evil  of  the  latter  character.  The 
act  of  1890  was  aimed  at  a  growing  tendency  to  combination  by  vol- 
untary contract,  In  derogation  of  public  right  and  public  safe^.  It 
was  at  this,  only,  that  the  legislation  was  aimed ;  and  it  is  this,  only, 
which  its  words  are  to  be  construed  to  cover.  Attacks  upon  commerce 
by  mere  fraud  and  violence,  it  is  thus  far  left  to  the  states  to  punish. 
This  statute  is  not  a  Ku-KIuz  act  The  "  restraint "  and  the  "  mo- 
nopolizing" of  the  statute  are  contractual  restraint  and  monopoliz- 
ing,— ^not  mere  interference  with  commerce,  as  by  robbery,  assault, 
champerty,  bringing  of  suits,  or  other  forms  of  violence,  fraud  or 
vexation. 

The  indictment  proceeds  upon  the  theory  that  the  restraint  and 
monopolizing  of  the  statute,  at  least  in  the  penal  aspect  of  the  act,  are 
substantially  equivalent  to  interference  with  trade,  or  at  least  to  in- 
terference with  the  trade  of  rivals.  Some  of  the  counts  allege  con- 
spiracy to  interfere  with  or  injure  or  ruin  the  business  of  persons 
apparently  intended  to  be  described  as  rivals,  by  mere  fraud,  violence, 
or  other  noncontractual  means.  The  other  counts  do  not  specify  the 
means.  They  therefore  fail  to  allege  contractual  means.  The  pleader 
has  completely  missed  the  true  scope  and  effort  of  the  statute. 

Contract  Crimes. 

The  defendants'  counsel  think  it  proper  to  discuss,  at  the  outset,  the 
place  which  contract  occupies  in  the  criminal  law,  and  to  consider  the 
characteristics  of  those  crimes  which  may  aptly  be  designated  as  con- 
tract crimes. 

[6S8]  A  familiar  instance  of  crimes  of  contract  is  the  unlawful  sell- 
ing of  intoxicating  liquors.  To  make  the  offense,  an  actual  contract  of 
sale  must  have  been  made,  and  the  questions  where,  when,  and 
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whether  an  alleged  contract  of  sale  was  In  fact  made  are  determined, 
not  by  anj  mles  of  criminal  law,  but  by  the  ordinary  principles  of 
the  law  of  contracts.  The  questions  of  locus  contractus,  of  principal 
and  acent,  of  delivery,  for  example,  are  discussed  and  settled  in 
lionor  prosecutions  precisely  as  in  civil  actions.  Com.  y.  Eggleston, 
128  Maaa.  408;  Com,  v.  Burgett,  186  Mass.  450. 

A  cash  sale  of  liquors  to  a  minor  is  not,  under  an  ordinary  selling 
statute,  a  "sale"  to  him,  if  in  fact,  although  without  the  vendor's 
knowledge,  he  is  buying  for  an  adult  Oom,  v.  LattkiviUe,  120  Mass. 
885;  Com,  v.  Fkmegan,  124  Mass.  324;  8t.  Goddard  v.  Bumham,  Id. 
67& 

The  element  of  true  contract,  in  contract  crimes,  is  well  illustrated 
by  cases  upon  English  statutes  aimed  at  the  "  putting  oflP "  of  counter- 
feit money  to  a  confederate.  The  ofTense  of  "putting  off"  is  dis- 
tinguished from  the  crime  of  uttering,  in  that  an  uttering,  to  be 
criminal,  must  be  made  to  an  innocent  person,  and  does  not  necessarily 
imply  a  contract,  while  a  "putting  ofT"  of  forged  paper  implies  a 
true  contract  of  sale,  gift,  or  barter,  to  be  established  like  any  other 
sale,  gift  or  barter.  In  Rex  v.  Joyce,  (MS.,  O.  B.,)  Car.  Supp.  184, 
the  indictment  (framed  on  St  8  &  9,  Wm.  III.  c.  26,  §  6,  for  "  putting 
off"  counterfeit  money)  charged  that  five  counterfeit  shillings  were 
(Mild  and  put  off  for  two  shillings.  The  proof  was  that  five  bad  shil- 
lings were  sold  for  half  a  crown.  "  Thompson,  C.  B.,  and  Heath,  J., 
held  that,  as  this  was  a  contract,  it  must  be  correctly  proved  as  laid, 
and  directed  an  acquittal."  See,  also,  Rex  v.  Hedges,  3  Car.  &  P. 
410;  Rew  v.  Wooldridge,  1  Leach,  307;  1  East  P.  C.  180. 

The  crime  of  "obtaining  goods  by  false  pretenses"  is  a  crime  of 
true  contract  If  I  secure  goods  by  false  statements,  my  crime  will 
be  "  false  pretenses  "  or  larceny,  according  as  I  do  or  do  not  effect  a 
meeting  of  minds,  which  actually  passes  title.  If,  on  the  one  hand, 
I  represent  to  a  vendor  that  I  am  rich,  and  thereby  Induce  him  to  sell 
me  goods  upon  credit,  there  is  a  true  contract  of  sale  between  us, — 
voidable,  indeed,  at  the  vendor's  option,  for  the  fraud,  but  none  the 
leM  a  true  contract  until  avoided, — and  my  offense  is  "obtaining 
goods  l^  false  pretenses."  If,  on  the  other  hand,  I  get  goods  by 
representing  that  I  am  A.'s  servant,  and  that  A.  has  commissioned 
me  to  buy  the  goods  for  him,  and  get  them  as  upon  a  sale  upon  credit 
to  A^  there  is  no  meeting  of  minds  between  the  vendor  and  A.  There 
is  no  meeting  of  minds  between'  the  vendor  and  me,  to  the  effect  that 
I  am  to  be  the  purchaser  on  credit  There  is  therefore  no  meeting  of 
minds  at  all,  in  true  contract,  and  the  offense  Is  larceny.  It  is 
immaterial,  in  such  case,  that  the  supposed  vendor  intends  to  pass 
title,  or  thinks  that  he  is  passing  title.  The  question  is,  not  what  he 
or  the  supposed  purchaser  intends  or  thinks,  but  is  there,  or  Is 
there  not,  a  meeting  of  minds  In  contract?  No  contract,  no  crime. 
No  reported  cases  pursue  into  greater  refinement  tlie  question  of  con- 
tract or  no  contract  than  false  pretense  and  larceny  cases,  close  on  the 
dlTidlngline. 

This  Statute  a  Statute  of  CJontbact  Crime. 

The  act  of  1890  is  a  statute  of  contract  crime.  Neither  in  its 
restraint  nor  in  its  "  monopolize  "  provisions  does  it  aim  to  punish  any- 
thing else  than  (a)  the  making  of  contracts;  or  (b)  the  combining, 
oonq>iring,  or  attempting  to  make  or  to  effect  the  making  of  con- 
tracts; or,  possibly,  (c)  the  combining  or  conspiring  or  attempting 
to  support  or  enforce  contracts.  It  Is  essential  to  guilt  under  It 
that  a  contract  be  made,  or  that  contract  results  be  the  aim. 

This  is,  hi  substance,  the  view  which  has  been  taken  of  the  act  in 
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the  judicial  decisions  which  have  thus  far  been  made  upon  it,  and  is 
the  logical  result  of  the  reasoning  on  which  they  are  rested.  If 
this  were  a  small  matter,  the  defendants'  counsel  would  be  quite  well 
content  to  rest  their  argument  upon  those  decisions.  Since,  however, 
no  one  of  those  cases  is  a  decision  of  a  court  of  last  resort,  or  is  a 
binding  precedent  upon  this  court,  or  is  on  all  fours  with  the  case 
at  bar,  the  defendants'  counsel,  particularly  in  view  of  the  impor* 
tance  of  the  present  case,  will  proceed  to  consider  various  lines  of 
[624]  reasoning  and  authority  which  seem  to  them,  independently 
of  those  cases,  to  require  an  exclusively  contractual  reading  of  the 
statute.  The  decided  cases  upon  the  statute  will  also  be  referred  to 
at  proper  points  in  the  discussion. 

Technical  Tebms  in  the  Statute. 

The  use  of  technical  words  and  phrases  in  the  statute  Is  such  as 
necessitates  the  contractual  construction.  It  is  a  familiar  principle 
of  statutory  construction  that,  where  a  new  statute  uses  words  or 
phrases  already  having  a  settled  technical  signification  in  the  law, 
these  words  or  phrases  in  the  statule  are  to  be  taken  in  such  tech- 
nical sense,  unless  the  context  makes  such  a  reading  impossible.    E.  g. 

"  Law  of  nations."    V.  8.  v.  Smith,  5  Wheat  153. 

"  Utters."    U.  8.  v.  Carll,  105  U.  S.  Oil. 

"Embezzles."  17.  8.  v.  BHtton,  107  U.  S.  655,  669,  2  Sup.  Ct 
Rep.  512. 

"  Steal,  take,  and  carry  away."    Id. 

"  Murder."    BaU  v.  U.  8.,  140  U.  S.  118, 11  Sup.  Ct  Rep.  761. 

"  Negotiable ; "  "  indorsement  and  delivery."  ^hato  v.  Railroad  Oo,, 
101  U.  S.  657. 

This  principle  is  but  an  application  of  a  broader  principle,  which 
finds  expression,  also,  in  the  rule  that  statutes  are  to  be  presumed 
to  depart  as  little  as  possible  from  the  common  law.  8haw  v.  Rail- 
road Co.,  101  U.  S.  557 ;  Brotvn  v.  Barry,  3  Dall.  865. 

A  similar  conservative  principle  is  found  In  the  rule  that  statutory 
expressions  borrowed  from  the  statutes  of  another  jurisdiction  are 
to  be  taken  in  the  meaning  of  their  original  domicile,  as  defined  there 
by  Judicial  construction.  Railroad  Co.  v,  Moore,  121  U.  S.  558,  7  Sup. 
Ct  Rep.  1334.  This  latter  rule  has  just  been  applied  to  the  inter- 
state commerce  act  Interstate  Commerce  Commission  v.  Baltimore 
d  O.  R.  Co.,  145  U.  S.  263,  282,  284, 12  Sup.  Ct  Rep.  844. 

Such  legislation  is  extremely  common  with  congress,  and  is,  indeed, 
a  distinguishing  peculiarity  of  its  legislation.  The  greater  part  of 
what  may  be  called  federal  "  lawmaking  "  legislation  consists  in  the 
adoption,  from  time  to  time,  and  upon  different  subjects,  by  a  mere 
summary  reference,  and  often  by  terse  and  elliptic  designation,  of 
a  complete  title  or  head  of  the  common  law,  civil  or  criminal,  or 
of  some  other  body  of  jurisprudence.  The  chief  part  of  the  federal 
criminal  law  exists  only  in  this  way.  See  cases  cited  above,  and 
Moore  v.  U.  8.,  91  V.  S.  270,  273,  274;  Smith  v.  Alabama,  124  U.  S. 
465,  at  page  478,  8  Sup.  Ct  Rep.  564,  at  page  569. 

It  is  a  feature  of  the  operation  of  this  principle  that  the  sum- 
mary adoption  by  federal  statute  of  a  particular  head  or  title  of 
law,  civil  or  criminal,  brings  in  that  head  of  law,  with  all  its  details 
and  all  its  exceptions,  and  that  the  statute  has  in  law  precisely 
the  same  reading  which  it  would  have,  should  It  as  would  a  de- 
tailed Code,  rehearse  at  length,  and  minutely,  all  those  details  and 
exceptions.  In  U,  S.  v.  Carll,  cited  above,  a  statute  punishing,  in 
terms,  the  "uttering"  of  forged  federal  paper,  "with  intent  to  de- 
fraud," was  held  to  incorporate  Into  the  federal  jurisprudence  the 
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oommon  law  of  uttering,  with  all  its  limitations,  and  to  require, 
tberefore,  as  an  element  of  the  crime,  (although  not  expressed  in 
the  statute,)  knowledge  that  the  paper  was  forged. 

It  Is  an  equally  well-settled  principle  that  where  a  word  has 
a  inrell-known,  settled,  and  technical  (though  recent)  meaning, — ^not 
In  tlie  law,  bmt  in  the  language  of  a  trade,  or  in  common  speech, — 
the  word,  in  a  new  statute,  will  be  given  that  meaning.  Arthur  v. 
LaHey,  96  U.  S.  112;  Arthur  v.  Morrison,  Id.  108;  Qreenleaf  v.  Oood- 
rich,  101  U.  S.  278. 

Effect  of  Wobd  "Tbade"  in  this  Statute, 

The  word  *' trade*'  would  seem,  in  its  meaning  as  an  individual 
word,  to  be  a  narrower  word  than  "commerce,"  (Marshall,  C.  J., 
CHhhons  V.  Ogden,  9  Wheat  1,  189;  Miller,  Ck)nst  c.  9,)  and  there- 
tberefore,  in  this  statute,  is  either  synonyraous  with  "commerce," 
Bven  if  it  were  a  broader  word  than  "  commerce,"  it  could  not  operate 
more  broadly  than  "  commerce  "  in  this  statute,  for  the  constitutional 
poorer  of  congress  stops  with  "  commerce."  [625]  The  word  "  trade," 
therefore,  in  this  statute,  is  either  synonymous  with  "commerce," 
or  narrower  than  it,  and  in  either  view  It  is,  as  a  mere  individual 
word,  surplusage  in  the  statute.  The  word  "trade"  must,  however, 
be  given  effect,  if  possible.  Piatt  v.  Railroad  Co.,  99  U.  S.  48;  Market 
Co.  V.  HofTman,  101  U.  S.  112. 

It  will  be  unnecessary  here  to  discuss  the  question  how  far  the  "  re- 
straint of  trade  "  of  the  common  law  is  enlarged  in  its  field  of  opera- 
tion by  its  application  in  this  statute  to  "commerce,"  In  so  far  as 
••  commerce  "  may  be  broader  than  "  trade ; "  for,  if  anything  in  this 
hidictment  comes  under  the  head  of  "  commerce,"  it  also  comes  under 
the  head  of  "trade."  Nothing  set  forth  in  this  indictment  lies  in 
those  outlying  zones,  if  any,  of  commerce,  which  extend  beyond  the 
oonflnes  of  trade.. 

Technical  Meaning  of  "  Restraint  of  Tbade." 

The  phrase  "  restraint  of  trade,"  therefore,  upon  the  principles  dis- 
cussed abovo,  operates  to  evoke  from  the  common  law,  and  to  intro- 
duce into  the  federal  jurisprudence,  a  complete  head  or  title  of  the 
common  law.  We  come,  then,  to  the  question  of  what  is  meant  in  the 
common  law  by  "restraint  of  trade." 

This  pturase,  like  many  others,  has  at  the  common  law  two  technical 
meanings, — ^a  broader  and  a  narrower.  The  broader  is  generic,  and 
includes  all  technical  "  restraint  of  trade."  The  narrower  Is  specific, 
and  includes  only  unlawful  "  restraint  of  trade."  The  broader  con- 
veys no  obnoxious  suggestion.  The  narrower  is  of  obnoxious  sig- 
nification. In  both  its  senses  the  phrase  means  contractual  restraint, 
and  only  contractual  restraint, — restraint  by  contract,  and  only  by 
contract  Both  the  broader  and  the  narrower  meaning  are  well  set 
forth  by  Greenh.  Pub.  Pol.  683. 

The  phrase,  "  in  restraint  of  trade,"  is  almost  always  used  in  the 
common  law  in  connection  with  the  word  "contract,"  or,  less  fre- 
quently, "  combination."  In  its  less  common  connection  with  the  word 
"  combination,"  the  phrase  merely  indicates  the  Joinder  of  a  consider- 
able number  of  persons  in  a  contract ;  limiting  one  or  more,  but  usu- 
ally all  of  them.  When,  as  often  happens,  the  parties  to  a  consider- 
able combination  in  "  restraint  of  trade  "  do  not  trust  each  other,  and 
do  not  wish  to  have  the  burden  of  suing  each  other  to  enforce  the 
contract,  they  often  put  their  trade  assets  and  plants  Into  the  hands 
of  a  stakeholder,  who  is  to  carry  out  the  restraining  contract,  either 
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according  to  a  detailed  scbeme,  or  according  to  his  discretion,  and  so 
make  the  operation  of  the  restraint,  as  it  were,  automatic  The  stake- 
holder, in  snch  case,  becomes,  by  operation  of  law,  a  trustee.  The  re- 
sult of  the  proceeding  is,  within  the  meaning  of  the  law  word,  a 
**  trust;  *•  and  to  this  peculiar  form  of  trust  the  common  speech jqow 
applies,  in  an  exceptional  sense,  and  with  a  hostile  signification,  the 
word  "trust"  As  to  combinations  in  restraint  of  trade,  see  Id. 
442-159. 

OoNSPiBAOT  IN  Restraint  or  Trade  in  the  Criminal  IjAw. 

It  remains  to  be  considered  whether  the  phrase  "in  restraint  of 
trade,"  either  alone  or  in  connection  with  the  word  "  conspiracy,"  or 
any  other  word,  had  in  the  criminal  law  a  technical  meaning  broader 
than,  or  different  from,  its  technical  meaning  in  the  civil  law. 

Such  separate  technical  meaning  in  the  criminal  law,  to  be  effectual 
here,  would  have  to  be  a  meaning  generally  recognized,  and  not  merely 
a  matter  of  personal  or  occasional  nomenclature.  If  such  a  meaning 
existed  in  the  criminal  law,  it  would  appear  in  the  approved  text- 
books,— old  and  new.  In  the  following  text-books  the  words  and 
phrases,  "  restraint  of  trade,"  and  "  conspiracy  In  restraint  of  trade," 
do  not  appear  (unless  in  some  editions  which  the  defendants*  counsel 
have  not  seen)  in  the  index,  nor  does  the  title  "  Conspiracy,"  although 
it  covers  conspiracies  dealing  with  trade,  allude  to  "restraint  of 
trade."  No  one  of  these  books,  it  is  believed,  uses  the  phrase,  "  con- 
spiracy in  restraint  of  trade : "  4  Bl.  Comm. ;  Hawk.  P.  C. ;  Archb. 
Crim.  Pr.  &  PI. ;  Chit  Crim.  Law ;  Rob.  Crim.  St ;  Woolr.  Crim.  Law ; 
Paley,  Conv. ;  Carr.  Crim.  Law ;  Bish.  Crim.  Law ;  Bish.  Crim.  Proc. ; 
Whart  Crim.  Law;  Whart.  Crim.  PL;  Russ.  Crimes;  Davis,  Crim. 
Law;  Maugh.  Law;  Lewis,  [626]  Crim.  Code;  Washb.  Crim.  Law; 
May,  Crim.  Law;  Lewis,  U.  S.  Crim.  Law;  Lipp.  Crim.  Law;  Heard, 
Crim.  Law ;  Gabb.  Crim.  Law ;  Fish.  Crim.  Dig. ;  Pike,  Hist  Crime. 

The  only  instances  of  the  use  of  the  phrase,  "  conspiracy  in  restraint 
of  trade,"  or  "  restraint  of  trade,"  in  criminal  law  hooks,  as  far  as 
the  defendants'  counsel  can  learn,  are  in  the  seventh  edition  of  Ros- 
coe's  Criminal  Bvidence,  in  Steph.  Dig.  Crim.  Law,  (1877,)  and  Erie, 
Trade  Un.  The  chapter  in  Roscoe  on  "Conspiracies  in  Restraint  of 
Trade  "  was  prepared  by  Sir  James  Fitzjames  Stephen,  as  he  tells  us 
in  his  "Digest  of  the  Criminal  Law,"  (1877,  note  18,  p.  383.)  Sir 
James  Stephen  had  then  been  engaged  for  more  than  10  years  in  the 
study  of  the  criminal  law  from  a  scientific  point  of  view,  and  chiefly 
with  reference  to  legislation.  Steph.  Hist  Crim.  Law,  (1^,) 
preface.  What  he  wrote  in  Roscoe  was  subsequently  elaborated  by 
him  in  his  "  History  of  the  Criminal  Law,"  without  material  change 
The  nomenclature,  "Conspiracies  in  Restraint  of  Trade,"  in  Roscoe, 
is  therefore  a  personal  nomenclature  of  a  broad  and  scientific  student 
of  criminal  law,  looking  more  to  the  future  than  to  the  present  or 
the  past  and  of  such  public  and  scholarly  position  as  to  be  entitled, 
if  he  so  desired,  to  make  a  slight  change  of  nomenclature.  The  pro- 
priety, however,  of  his  change  of  nomenclature,  if  there  was.  such, 
does  not  make  his  phrase  a  technical  nomenclature  of  the  common 
law. 

In  his  "Digest  of  the  Criminal  Law,"  (1877,)  all  that  he  says  In 
the  text  upon  this  head  is  included  in  articles  300-392,  and  note  la 
But  what  he  there  says  begs  the  question  how  far  violence  is  to  be 
considered  in  the  matter  of  "  restraint  of  trade." 

Erie  on  the  Law  Relating  to  Trade  Unions  is  not  a  text  book  at  all. 
It  does  not  profess  to  be  written  peculiarly  for  lawyers,  and  is  per- 
fectly at  liberty  to  use  popular  nomenclature.    Moreover,  it  is  a  book 
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written  In  anpport  of  a  theory  as  to  freedom  of  trade  at  the  common 
law, — a  theory  which,  as  Mr.  Justice  Stephen  shows,  is  erroneous. 

An  examination  of  the  English  Statutes  relating  to  offenses  against 
trade  fails,  with  the  exception  of  one  preamble,  to  detect  the  use,  in 
a  criminal  sense,  of  the  phrase.  '*  in  restraint  of  trade." 

(1720,)  7  Geo.  I.  St  1,  c.  18;  (1726,)  12  Geo.  I.  c.  84;  (1749,)  22 
Geo.  II.  a  27;  (1772,)  12  Geo.  III.  a  71;  (1777,)  17  Geo.  III.  c.  55; 
(1795,)  86  Ctoo.  III.  a  111;  (1800,)  39  &  40  Geo.  III.  c.  106,  repealing 
89  Qeo.  IIL  c  81 ;  (1824,)  5  Gtoo.  IV.  c  95;  (1825,)  6  (3eo.  IV.  c.  129; 
(1844,)  7  &  8  Vict  c.  24. 

Preamble:  "Whereas,  it  is  expedient  that  such  statutes,  [f6re- 
stalling  and  regrating,]  and  other  statutes  made  in  hindrance  and  in 
restraint  of  trade,  be  repealed."  (1869,)  22  Vict  c.  34;  (1875,)  88 
&  89  Vict  c.  86.    Here  "  restraint "  is  plainly  contractuaL 

Teornxoal  Meaning  of  *'  Monopolizb.'* 

The  word  "monopolize,**  and  its  noun,  "monopoly,**  have  in  the 
law,  and  had  at  the  time  of  the  passage  of  the  act,  a  technical  mean- 
ing. In  so  far  as  they  implied  any  exclusive  privilege  not  resting 
upon  a  government  franchise,  or  upon  individual  ownership  of  prop- 
er^, they  involve  the  idea  of  contract  4  BI.  Gomm.  169;  Ray,  Con- 
tract Lim.  210-246 ;  Greenh.  Pub.  Pol.  670  et  seq. ;  Ricks,  J.,  In  re 
Coming,  61  Fed.  Rep.  206. 

It  is  not,  in  the  legal  sense,  "monopolizing,"  to  raise  upon  one's 
own  ground  all  the  corn  or  wheat  for  the  subsistence  of  a  community. 
Like  the  terms,  "restraint  of  trade,"  and  "contract  in  restraint  of 
trade,"  "  monopoly  "  has,  in  the  common  law,  a  broader  and  favorable 
sense,  including  just  and  rightful  monopolies,  such  as  patents  or  copy- 
rights, and  a  narrower  and  obnoxious  sense,  embracing  only  monopo- 
lies counter  to  law  or  public  policy.  "Monopoly"  is  limited,  in  its 
broader  or  favorable  sense,  to  public  franchise,  private  ownership,  or 
contract  In  its  narrower  and  obnoxious  sense,  it  is  limited  to  un- 
lawful contractual  means.  It  is  not  monopolizing  for  a  band  of  des- 
peradoes to  invade  an  isolated  conmiunity,  and  rob  it  of  its  winter's 
store.  He  only  monopolizes,  in  the  invidious  legal  sense  of  the  word, 
who  with  wrongful  intent  buys  up,  or  attempts  to  buy  up,  the  whole, 
or  substantially  the  whole,  of  a  given  commodity  in  a  given  locality, 
or  at  least  contracts,  or  attempts  to  contract,  for  the  control  of  it 
Cases  cited  above.  Section  2  of  the  statute,  therefore,  undertakes  to 
punish  nothing  but  the  making  of  a  particular  form  [687]  of  con- 
tract— ^usually  a  contract  of  purchase, — and  conspiracies,  and  at- 
tempts to  make,  or  to  promote  the  making  of,  or  perhaps  to  enforce, 
such  contracts.  This  effect  of  these  technical  words  in  the  statute 
has  been  repeatedly  recognized.  U.  8.  v.  Qreenhut,  60  Fed.  Rep.  469 ; 
In  re  Coming,  cited  above;  17.  8,  v.  Oreenhut,  61  Fed.  Rep.  206;  In  re 
Oreene,  52  Fed.  Rep.  104;  In  re  Terrell,  (17.  8.  v.  Qreenhna,)  61  Fed. 
Rep.  218. 

The  mere  fact  that  England  and  the  sev^al  states  have  varied  in 
details,  or  upon  the  shades  of  meaning  and  the  precise  scope  of  tech- 
nical expressions,  does  not  make  it  improper  for  congress  to  employ 
them.  At  the  times  of  enactment  of  the  various  federal  penal  statutes, 
England  and  the  several  states  have  differed  somewhat  upon  the  de- 
tails of  the  various  offenses.  None  the  less,  there  was  a  generally 
understood  crime  of  "  murder,"  "  forgery,"  "  robbery,"  "  piracy,"  etc, 
settled  in  its  outlines,  and  in  most  of  its  details,  to  such  a  degree  that 
the  federal  courts  could  have  no  difficulty  in  fixing  by  its  definition 
the  meaning  of  those  words  in  the  federal  statutes.  BM  v.  XJ.  8., 
dted  above;  Moore  v.  U.  8.,  91  U.  S.  27a 
10870<»— S.  Doc  111,  62-1,  vol  1 11 
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Section  6  of  the  statute  in  question  provides :  "Any  property  owned 
under  any  contract,  or  by  any  combination,  or  pursuant  to  any  con- 
spiracy»  (and  being  the  subject  thereof,)  mentioned  in  section  1  of 
this  act,  and  being  in  the  course  of  transportation  from  one  state  to 
anotlier,  or  to  a  foreign  country,  shall  be  forfeited  to  the  United 
States,  and  may  be  seized  and  condemned  by  like  proceedings  as 
those  provided  by  law  for  the  forfeiture,  seizure,  and  condemnation 
of  property  imported  into  the  United  States  contrary  to  law."  The 
phrase,  "property  owned  *  ♦  •  pursuant  to  any  conspiracy," 
does  not  refer  to  property  of  the  character  of  burglars'  tools  or 
counterfeiters'  dies;  that  is,  mere  vulgar  implements  of  crime.  It 
means  commercial  property.  By  the  procedure  referred  to  In  the 
section,  it  is  not  property  to  be  destroyed,  like  gaming  implements, 
but  property  to  be  sold.  Nor  is  it  property  merely  In  the  possession 
of  conspirators ;  that  is,  property  which  they  may  have  got  by  intimi- 
dation or  robbery  or  assault  It  is  property  "  owned  "  pursuant  to  a 
conspiracy;  that  is,  title  has  vested  pursuant  to  a  conspiracy.  The 
conspiracy  in  the  statute,  therefore,  is  conspiracy  aiming  to  operate 
by  the  making  or  the  furtherance  of  limitinlg  contracts,  or  contracts 
of  aggregation,  or  monopolising  contracts. 

Nabboweb  Meaning  of  "Restraint  of  Trade**  and  ** Monopolizb," 
THE  Meaning  of  the  Statxthl 

It  has  been  remarked  above  that  the  phrases,  "  restraint  of  trade  " 
and  "  monopolize,"  have  each  two  significations  in  the  common  law, — 
a  broader,  including  legal  and  illegal  restraint  and  monopoly,  and  a 
narrow  and  invidious  and  highly  elaborated  meaning,  including  only 
certain  forms  of  restraint  and  monopoly  obnoxious  to  public  policy. 
Such  broader  and  narrower  uses  of  a  term  in  the  law  is  very  common. 
According  to  the  case  the  court  will  apply  the  one  or  the  other. 

It  is  really  immaterial  to  the  defendants  in  this  case  to  consider 
whether  the  -broader  or  the  narrower  sense  of  these  terms  in  the  law 
is  to  be  taken ;  whether  the  statute  contemplates  all  restraints  and  all 
monopolies, — lawful  or  unlawful  at  the  common  law, — or  only  such 
restraint  or  monopoly  as  was  unlawful  at  the  common  law, — since 
in  either  sense  of  the  term  the  restraint  or  monopoly  was  contractual, 
and  there  is  nothing  of  the  sort  in  the  indictment,  and  since  he  adop- 
tion of  the  broader  meaning  would  Justify,  as  will  shortly  be  shown, 
the  widespread  popular  suspicion  of  unconstitutionality  of  the  act  The 
defendants  could  ask  nothing  better.  They  propose,  however,  to 
present  their  view  of  the  statute.  Their  view  is  that  the  terms  "  re- 
straint "  and  "  monopolize  "  are  used  in  the  statute  in  their  narrower 
and  obnoxious  meaning,  and  that  the  sole  operation  of  the  act,  there- 
fore, is  to  import  into  the  federal  jurisprudence,  civil  and  criminal,  the 
technical  condemnatory  principles  of  the  common  law  (civil  and  crim- 
inal, respectively)  in  respect  of  restraint  of  trade  and  monopoly,  in 
the  narrower  and  invidious  sense  of  those  words,  and  pos-  [628]  slbly 
to  extend  those  principles  slightly  beyond  the  realm  of  "  trade  "  into  the 
outlying  zones  of  "commerce,"  or,  in  other  words,  that  the  statute 
operates  precisely  like  most  other  federal  illegalizing  or  penal  statutes, 
merely  to  bring  within  the  federal  jurisdiction,  to  the  extent  of  the 
federal  constitution,  principles  of  illegality  and  criminally  already 
In  full  operation  in  the  states  and  in  the  state  courts. 
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The  statute,  read  literally,  punishes  all  combinations,  all  contracts, 
In  restraint  €t  Interstate  or  international  commerce,  without  excep- 
tion ;  all  conspiracies  in  restraint  of  such  commerce ;  all  monopolizing, 
all  attempts  at  monopolising;  all  oombinatlona  and  all  Gon]q>iracles 
to  monopolize  any  part  of  such  commerce.  Its  language  is  sweeping 
and  nnquallfled.  But  at  the  date  of  the  passage  of  the  act  there  ex- 
isted, under  constitutional  protection,  vested  rights  of  property  and  of 
personal  liberty,  dependent  for  their  existence  upon  a  complete  in- 
terstate monopoly  and  restraint  There  were  Tested  patent  and  copy- 
right rights,  not  only  the  rights  of  patentees  and  copyright  holders, 
but,  as  necessarily  Incident  thereto,  countless  derivatiye  rights  of 
absolute  monopoly  and  restraint.  Oaylor  y.  Wilder,  10  How.  477,  494 ; 
Machine  Co.  y.  Morse,  103  Mass.  73;  Qray,  J.,  Central  Transp.  Co,  v. 
PuUman'M  Palace  Car  Co.,  130  U.  S.  24,  53,  11  Sup.  Ot  Rep.  478. 

Existing  rights  of  this  character,  both  principal  and  deriyatlye, 
although  bom  of  federal  statute,  are  none  the  less  rights  which  con- 
gress cannot  disturb.  I/.  8.  v.  Bums,  12  Wall.  246;  Cawmeyer  y. 
Newton,  &1  U.  8.  225;  James  y.  Campbell,  104  U.  8.  356.  There  are 
also  conmion-law  contract  rights  which  it  is  beyond  the  power  of  con- 
gress to  impair.    Railroad  Co.  y.  Richmond,  19  Wall.  589. 

An  attempt  to  disturb  such  rights  would  be  unconstitutional;  and 
a  statute  ought,  if  possible,  to  be  so  construed  as  to  make  it  con- 
stitutional. Presaer  y.  State  of  Illinois,  116  U.  8.  252,  6  Sup.  Ct  Rep. 
580 ;  Parsons  y.  Bedford,  3.  Pet  433 ;  Brewer  v.  Blougher,  14  Pet  178 ; 
Supervisors  y.  Brogden,  112  U.  8.  261,  5  Sup.  Gt  Rep.  125;  U.  8.  y. 
Central  Pac.  R.  Co.,  118  U.  8.  236,  6  Sup.  Gt  Rep.  1088. 

Cktngress  could  not,  therefore,  haye  intended  to  use  the  words  of  the 
statute  in  their  broad,  literal  sense. 

But  a  further  exclusion  must  be  made.  Byen  in  matters  not  pro- 
tected by  the  constitution,  as  rights  of  property  or  liberty,  there  are 
neyertheless  many  forms  of  restraint  of  trade,  and  many  forms  of 
monopoly,  which  the  law  recognizes.  Undw  this  head  come  many  legal 
and  partial  restraints,  which,  by  reason  of  their  legal  and  partial 
character,  are  yiewed  as  not  in  conflict  with  the  policy  of  the  law, 
and  therefore  were,  at  the  time  of  the  passage  of  the  act,  legal.  For 
example,  traders  may  lawfully  allot  themselyes  exclusiye  territory, 
(Wickens  v.  Evans,  4  Oar.  &  P.  359,)  or  otherwise  agree  to  **  equalize  " 
business,  (Collins  y.  Locke,  L.  R.  4  App.  Gas.  674,)  or  to  restrain  an 
unreasonable  and  ruinous  competition,  (Mogul  Steamship  Co.  y.  Mo- 
Oregor,  Oow  d  Co.,  L.  R.  [1892]  App.  Gas.  25.) 

The  test  always,  is  whether  a  i^yen  restraint  is  reasonable  or  not 
Assuming  that  congress  had  power  to  change  this,  and  to  make  all 
such  restraints  and  monopolies,  in  so  far  as  they  were  not  constitu- 
tionally protected  rights  of  property,  illegal  and  penal.  It  is  perfectiy 
plain  that  congress  meant  no  such  thing.  If  congress  had  power  to 
make  it  illegal  and  penal  for  a  small  trader  engaged  In  looil  Inter- 
state commerce  to  sell  out  his  little  business,  and  to  bind  himself  not 
to  renew  it  within  20  miles,  congress  certainly  did  not  intend  to  do  any- 
thing of  the  sort  Nor  did  congress  intend  to  Interfere  at  all  with 
most  of  those  restraints  and  monopolies  which  in  the  statutes  haye 
always  been  regarded  as  right  and  legal,  such,  for  example,  as  an  agree- 
ment of  the  publisher  of  an  edition  de  luxe  to  limit  the  number  of 
copies ;  or  of  an  author  not  to  publish  a  rival  text-book ;  or  of  a  part- 
ner, to  giye  his  exclusive  attention  to  firm  business ;  or  of  the  owner 
of  a  trade  secret,  looking  to  the  preservation  of  his  secret    These 
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and  many  other  similar  agreements  wonld  be  prohibited  by  this  statute 
If  the  broad  construction  were  given  to  the  term,  "  restraint  of  trade  or 
commerce."    It  Is  patent  that  congress  meant  nothing  of  the  sort 

[689]  It  Is  plain,  then,  that  congress  did  not  intend  to  cover  all  re- 
straints and  monopolies  of  interstate  trade.  Certain  restraints  and 
monopolies  must  be  eliminated  as  being  vested  rights ;  and  others,  as 
plainly  outside  the  intention  of  congress.  But  how  is  the  line  of  elimi- 
nation to  be  drawn?  Not  arbitrarily,  by  the  courts,  but  by  rules  of  law, 
if  at  all.  The  only  rules  of  law  that  can  be  invoked  are  the  foregoing 
rules  of  Interpretation,  limiting  the  statute  (a)  to  coutrarrtual  restraint 
and  monopoly;  and,  (b)  further,  to  such  contractual  restraint  and 
monopoly  as  were  already  Illegal  or  criminal  at  the  common  law. 

This  Gonstbuction  Adopted  in  the  Leqibiatioii  of  Many  States. 

The  act  in  question  is  the  result  of  a  popular  agitation  against  the 
development  of  the  modern  "trust" — an  agitation  which,  since  1888, 
has  led  to  the  passage  of  similar  statutes  in  many  states.  It  is  proper 
to  refer  to  these  statutes,  as  throwing  light  upon  the  probable  intent 
of  congress  In  the  passage  of  this  act  Piatt  v.  Railroad  Co.,  99  U.  8. 
48.  An  examination  of  these  statutes  shows  that  they  are  in  the  main 
declaratory  of  the  common  law.  As  we  have  seen,  at  conmion  law, 
contracts  to  limit  competition,  unduly  raise  prices,  or  reduce  produc- 
tion, were  lllegaL  These  statutes,  in  terms,  simply  extend  this  prin- 
ciple to  combinations  or  conspiracies  to  make  such  contracts,  the  ob- 
ject being  to  get  around  the  practical  difficulty  of  proving  an  actual 
binding  contract  to  do  these  acta  In  view  of  the  secrecy  surrounding 
"trusts,"  this  difficulty  had  become  a  great  obstacle  in  the  way  of 
justice.  These  acts  simply  make  illegal  any  combination  organized  for 
the  purpose  of  making  such  contracts,  whether  the  contracts  are  com- 
pleted or'not  But  in  almost  all  it  is  expressly  stated  or  Implied  that 
It  is  combinations  proceeding  by  way  of  contract  not  combinations 
using  fraud  or  violence,  that  are  within  the  contemplation  of  these 
statutes.  The  conspiracies  to  commit  frauds  or  crimes  were  punish- 
able by  the  conunon  law  of  such  states.  The  statutes  referred  to  are : 
Laws  Ala.  1890-1891,  c  202;  Laws  111.  1891,  p.  206;  Laws  Iowa,  1890, 
c.  28;  Laws  Kan.  1889,  c.  257;  Laws  La.  1890,  No.  86;  Laws  Me. 
1889,  c.  266;  Laws  Mich.  1889,  a  225;  Laws  Minn.  1891,  c  10;  Laws 
Miss.  1890,  c  36;  Laws  Neb.  1889,  c  69;  Laws  N.  Y.  1892,  c.  688,  J  7; 
Laws  N.  C.  1889,  c.  874 ;  Laws  S.  D.  1890,  c.  154 ;  Laws  Tenn.  1891,  c. 
218 ;  Laws  Tex.  1880,  c  117. 

The  act  of  July  2,  1890,  Intends,  in  its  concise  wording,  to  accom- 
plish what  the  above  statutes  set  forth  at  length,  1.  e.  not  to  extend  the 
range  of  contract?  already  Illegal  at  common  law,  as  In  restraint  of 
trade,  but  to  punish  combinations  aiming  to  restrain  interstate  trade 
by  similar  contracts. 

Except  on  Defbiidantb'  Construction,  Range  of  Statute  Almost 

Unumited. 

It  is  a  general  rule  of  criminal  law  that  one  who  is  engaged  in  an 
undertaking  unlawful  in  itself  is  criminally  liable,  not  only  for  direct 
results  of  his  action,  but  for  results  naturally  flowing  therefrom,  indi- 
rect and  uncontemplated.  If  A.  joins  B.  In  robbery,  and  B.  uses  such 
violence  as  to  cause  death,  A.  and  B.  are  both  liable  for  murder. 

It  is  another  general  rule  of  criminal  law  that  where  persons  are 
guilty  of  a  given  offense,  they  are  also  guilty  of  a  criminal  conspiracy 
to  conmilt  that  offense,  and  that  the  conspiracy  is  not  merged  in  the 
completed  oft&aae. 
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It  follows  from  tbeee  two  principles  that,  if  two  or  more  persons  Join 
In  tbe  commission  of  an  act  of  an  Intrinsically  unlawful  character, 
they  are  criminally  liable — First,  for  the  act  which  they  intend,  and 
which  they  commit;  second,  for  a  conspiracy  to  commit  that  act; 
third,  for  indirect  results;  and,  fourth,  for  a  conspiracy  to  commit 
natural,  although  unintended,  results.  It  follows  that  if  two  or  more 
persons  commit  an  act  of  murder,  robbery,  forgery,  shop-breaking, 
store-bumiug,  champerty,  or  maintenance,  which  in  fact  has  a  natural, 
although  unintended,  result  of  interference  with  interstate  commerce, 
they  are  liable  criminally  for  a  conspiracy  to  interfere  with  interstate 
commerce,  if  the  statute  broadly  covers  conspiracy  merely  to  interfere 
with  it 

[680]  In  most  serious  offenses,  more  persons  than  one  are  involved, 
and  a  large  proportion  of  the  serious  crime,  more  or  less  directly,  and 
often  quite  closely,  affects  Interstate  commerce.  If,  therefore,  "re- 
straint" of  interstate  trade  and  commerce  in  this  statute  means 
broadly  interference  with  it,  it  follows  that  this  statute  operates  to 
bring  within  the  federal  jurisdiction,  in  the  guise  of  "  conspiracy,"  a 
very  large  proportion  of  ail  the  serious  crime  within  the  states. 

Furthermore,  where  congress  takes  jurisdiction  of  a  given  range  of 
crimes,  its  jurisdiction  is  exclusive  of  that  of  the  states.  Where  it 
takes  jurisdiction,  not  strictly  of  the  crimes,  but  of  a  federal  aspect 
of  the  crimes,  then  acts  may  be  punished  twice,— once,  as  a  breach 
of  state  law ;  again,  as  a  breach  of  federal  law.  It  follows,  therefore, 
from  the  government's  theory  of  this  statute,  either  that  this  statute 
has  divested  the  states  of  jurisdiction  of  conspiracy  in  a  great  field 
of  the  criminal  law,  relating  to  murders,  etc.,  or  else  that  ordinary 
offenders  are  now  liable  to  be  punished  twice, — once  in  the  state 
courts,  for  the  completed  act,  or  for  conspiracy  to  commit  it ;  a  second 
time,  under  this  statute,  in  the  federal  courts,  for  conspiracy  to 
commit  It 

These  singular  results  of  the  government's  theory  of  the  statute 
suflSciently  condemn  that  theory.  For  a  similar  course  of  reasoning 
by  the  supreme  court  upon  a  question  of  constitutionality,  see  17.  S,  v. 
HarrU,  106  U.  S.  629,  642,  at  page  648,  1  Sup.  Ct  Rep.  601,  at  pages 
612,  6ia 

Question  or  Conbtitutionaijtt* 

THE  defendants'  FOBBGOINO  CONSTRUCTION  ESSENTIAL  TO  OONSTITUTION- 
ALITT,  FEOM  SEVEBAL  POINTS  OF  VIEW. 

If  a  federal  statute  undertakes  to  include,  in  one  indiscriminate 
condemnation,  classes  of  acts  which  congress  can  constitutionany 
punish,  and  classes  of  acts  which  congress  cannot  constitutionally 
punish,  it  is  unconstitutional  and  void  as  to  both  classes  of  acts.  U.  8, 
V.  Reese,  92  U.  S.  214;  U.  S.  v.  Harris  106  U.  S.  629,  642,  1  Sup.  Ct 
Bep.  601 ;  Baldwin  v.  Franks,  120  U.  S.  678,  7  Sup.  Ct  Rep.  666,  763; 
Trade-Mark  Cases,  100  U.  S.  82;  Virginia  Coupon  Cases,  114  U.  S.  270, 
at  page  804,  5  Sup.  Ct  Rep.  921,  922 ;  Leloup  v.  Port  of  Mobile,  127 
U.  S.  647,  8  Sup.  Ct  Rep.  1880.  "  It  would  certainly  be  dangerous," 
say  the  supreme  court  by  Walte,  0.  J.,  in  U.  8,  v.  Reese,  92  U.  S.  214, 
at  page  221,  **  if  the  legislature  could  set  a  net  large  enough  to  catch 
all  possible  offenders,  and  leave  It  to  the  courts  to  step  inside,  and  say 
who  could  be  rightfully  detained,  and  who  should  be  set  at  large." 

In  other  words,  when  congress  enters  a  given  field  of  legislation, 
over  which  it  has  partial  power.  It  must  specify  in  its  legislation  what 
part  of  the  field  it  proposes  to  occupy,  and  the  part  so  specified  must 
be  wholly  within  its  constitutional  reach. 

It  goes  without  saying  that  a  statute  cannot  be  saved  from  the 
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operation  of  this  rule  by  construction,  merely  by  reading  Into  It  the 
words,  '*  this  statute  to  operate  so  far  only  as  It  can  constitutionally 
operate."    Such  a  construction  would  nullify  the  rule. 

It  is  true  that  there  may  be  a  federal  statute,  in  part  constitutional, 
in  part  unconstitutional,  of  which  the  constitutional  part  may  stand, 
while  the  unconstitutional  part  falls.  It  is  necessary,  however,  to 
the  operation  of  this  rule,  that  the  constitutional  and  the  unconstitu- 
tional parts  be  capable  of  verbal  separation,  so  that  each  may  be  read 
by  Itself.  Baldwin  v.  Franks,  120  U.  S.  678,  at  page  686,  7  Sup.  Ct 
Rep.  656,  763 ;  V.  8.  v.  Reese,  02  U.  S.  214,  at  page  221. 

At  the  date  of  the  passage  of  this  act,  there  existed  numerous  vested 
rights,  of  lawful  restraint  and  monopoly,  constitutionally  protected,— 
among  them,  patent,  copjrrlght,  and  other  monopoly  rights,  and  their 
derivative  rights  of  lawful  restraint,  particularly  referred  to  above, — 
all  requiring  for  their  existence  an  interstate  operation.  The  letter 
of  the  statute  covers  all  these  rights.  If,  when  properly  construed  by 
the  rules  of  statutory  interpretation,  it  still  covers  them,  it  is  uncon- 
stitutional and  void.  It  cannot  be  construed  down,  as  we  have  seen, 
by  the  easy  device  of  reading  into  it  the  words,  "  this  act  to  operate 
only  so  far  as  it  is  constitutional."  Some  other  narrowing  rule  of 
construction  must  be  Invoked  to  save  it  But  the  only  rules  which  can 
[681]  be  invoked  are  the  rules  suggested  above.  The  only  way,  there- 
fore, to  make  this  statute  constitutional.  Is  to  read  its  words  and 
phrases  as  Including,  in  their  civil  aspect,  only  acts  already  unlawful 
in  the  states,  and,  in  their  criminal  aspect,  only  acts  already  criminal 
in  the  states. 

The  defendants*  counsel  have  no  call  to  argue  that  the  statute  is 
constitutional.  But  It  is  familiar  law  that,  when  a  statute  lacks 
literal  sufficiency  merely  by  being  terse  and  elliptical  in  expression, 
the  courts  may  read  words  Into  It  to  narrow  or  enlarge  it  U.  8.  v. 
Kirhy,  7  Wall.  482;  U.  8.  v.  Carlh  105  U.  S,  611,  cited  above.  And 
a  statute  ought,  of  course,  if  possible,  to  be  so  construed  as  to  make 
it  constitutional.  Presser  v.  State  of  Illinois,  116  U.  S.  252,  6  Sup. 
Ct  Rep.  580;  Parsons  v.  Bedford,  8  Pet  433;  U.  8.  v.  Coombs,  32 
Pet  72;  Brewer  v.  Blougher,  14  Pet  178;  8upervisors  v.  Brogden, 
112  U.  S.  261,  5  Sup.  Ct  Rep.  125;  V.  8.  v.  Central  Pac  R.  Co.,  118 
U.  S.  235,  6  Sup.  Ct  Rep.  1038. 

The  defendants*  foregoing  construction  is  essential  to  constitution- 
ality from  another  standpoint 

Throwing  out  of  consideration,  for  the  moment,  those  lawful 
monopolies  and  restraints  which  are  vested,  and  constitutionally 
protected,  there  are,  we  have  seen,  numberless  lawful  restraints  of 
trade,  necessarily  involving  interstate  trade  and  commerce,  all  of 
which  it  is  absurd  to  suppose  that  congress  intended  to  cut  off.  To 
Interpret  the  statute  as  cutting  them  off  would  be  to  make  a  new 
statute.  If,  among  those  restraints,  not  all  of  which  congress  In- 
tended to  cut  off,  the  statute  provides  no  line  between  those  which  it 
does  and  those  which  it  does  not  mean  to  cut  off,  the  statute  Is  un- 
constitutional for  vagueness  In  undertaking  to  delegate  its  legis- 
lative powers  to  the  courts.    V,  8.  v.  Cruikshank,  cited  above. 

From  still  another  point  of  view  the  statute,  except  upon  the  de- 
fendants' foregoing  construction  of  it  is  unconstitutional. 

Congress  cannot  punish  all  acts  of  interference  with  interstate 
commerce,  however  remote.  It  Is  only  acts  having  a  proximate  re- 
lation to  a  head  of  constitutional  power  that  congress  can  take  cog- 
nizance of.  But  as  has  been  stated,  the  line  between  federal  and 
state  power  is  in  almost  every  direction  an  arbitcary  line.  The 
question  of  proximity  or  remoteness  to  the  federal  right  is  a  matter 
of  degree.    This   is   peculiarly   true   in   interstate   commerce.    The 
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line  between  the  federal  and  the  state  jurisdiction  is  an  arhttrary 
and  finctoating  line,  and  the  highest  courts  are  constantly  divided 
upon  it  The  line  fixed  by  the  breaking  of  an  original  padcage, 
althongh  a  practical  line,  is  a  purely  arbitrary  line.  The  constitu- 
tional power  of  congressional  legislation  in  interstate  commerce 
be^^ins  with  a  vanishing  line  which  ends  in  state  commerce.  At 
some  point  upon  that  line,  in  each  class  of  transactions,  must  be 
fixed  an  arbitrary  point  between  interstate  and  state  commerce. 
Technical  '*  restraint  of  trade  **  and  "  monopoly,"  in  the  unfavorable 
senses  of  those  words,  would  be  within  the  interstate  power  of  con- 
srees;  but  not  all  interference  with  interstate  trade  or  commerce 
would  be  within  the  constitutional  power  of  congress,  because  it 
woold  be  at  the  state  end  of  the  vanishing  line.  If  the  statute. 
wben  properly  construed,  itself  provides  no  way  of  fixing  the  field 
wltbin  which  it  pr(HX)8es  to  act,  but  undertakes  to  cover  all  inter- 
feroice  with  interstate  commerce,  then  it  covers  such  interference 
as  l0  too  remote  for  federal  action,  as  well  as  that  which  is  proxi- 
Doiate.  It  embraces,  therefore,  with  matters  which  congress  can  cou: 
stitutionally  deal  with,  matters  which  it  cannot  constitutionally  deal 
with,  and  therefore  follows  under  the  constitutional  principle  now 
being  discussed.  The  statute  can  be  interpreted  out  of  vagueness, 
and  too  great  generality  of  reach,  into  constitutionality,  only  by 
restricting  it  to  technical,  contractual  restraint  of  trade,  and  tech- 
nical monopoly,  in  the  unfavorable  senses  of  those  words. 

It  is  further  essential  to  the  constitutionality  of  the  statute  that 
there  be  read  into  it  the  requirement  of  a  specific  intent  to  Invade 
Interstate  commerce,  as  such,  and  knowledge  of  its  character  as 
Interstate  commerce,  In  so  far  as  such  knowledge  is  essential  to  this 
conscious  Intent 

It  has  been  stated  above  that,  by  the  ordinary  rules  of  the  criminal 
law,  persons  are  criminally  liable,  not  only  for  direct,  but  for  in- 
dlreict,  and  even  uncontemplated,  natural  results  of  their  action, 
and  also  for  conspiracy  to  commit  such  indirect  and  uncontemplated 
results.  A  mere  provision  in  a  statute,  or  allegation  in  an  indict- 
ment, therefore,  of  a  conspiracy  to  do  a  certain  thing,  [63d]  does  not 
necessarily  require  or  imply  actual  knowledge,  or  a  conscious,  specific 
Intent  to  do  that  particular  thing.  If  two  men,  engaged  In  a  plan  of 
robbery,  commit  murder,  without  intending  to  commit  It,  and  murder 
Is  a  natural,  although  uncontemplated,  result  of  their  plan  of  robbery, 
they  are  guilty*  within  the  meaning  of  the  law,  of  a  conspiracy  to 
commit  murder.  This  statute,  therefore,  taken  literally,  covers  all 
cases  where  persons  (at  least  when  engaged  in  an  act  malum  in  se) 
reach,  without  knowing  it,  and  without  contemplating  it,  a  result 
which  amounts  to  restraint  or  monopoly  of  interstate  trade  or  com- 
merce, in  whatever  sense  "restraint"  and  "monopoly"  be  taken. 
But  most  acts  of  serious  wrongdoing  are  committed  by  two  or  more 
participants,  and  a  large  proportion  of  the  serious  crime  more  or 
lees  closely  affects  interstate  commerce.  It  follows,  therefore,  that 
unless  there  be  read  into  the  statute  a  requirement  of  a  specific 
intent  of  discrimination  or  attack  upon  federal  rights,  as  such,  every 
Instance  of  robbery,  burglary,  murder,  theft,  shop-burning,  store- 
br^Lking,  champerty,  or  other  act  malum  in  se.  In  which  there  are 
two  or  more  participants,  which  has  the  result,  althou^^  uncontem- 
plated* of  restraining  or  monopolizing  interstate  conmierce,  is  brought 
by  the  act  within  the  federal  jurisdiction,  under  the  guise  of  con- 
spiracy, since  every  such  Joint  act  implies  a  conspiracy  to  commit 
it  and  the  conspiracy  is  not  merged  In  the  completed  act  Without 
the  requirement  of  intent  and  knowledge,  therefore,  a  large  propor- 
tion of  the  serious  crime  of  the  country  may  be  punished  under  this 
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statute,  and  possibly  Is  brought  by  it  within  the  exclusive  Jurisdiction 
of  the  federal  courts.  Such  a  range  of  the  statute  would  be  enor- 
mously extended  by  the  government's  theory  of  the  loose  meaning 
of  the  phrase,  "restraint  of  trade,"  and  "monopoly."  Under  that 
meaning,  and  under  the  principles  stated  above,  no  limits  could  be  set 
to  the  extension  of  federal  criminal  Jurisprudence  effected  by  this 
act 

This  reasoning  forces  us  to  the  conclusion,  either  that  the  statute 
is  unconstitutional,  or  that  a  requirement  of  knowledge  and  qie- 
cific  intent  to  Invade  federal  rights  must  be  read  into  it  U.  8.  v. 
Harris,  106  U.  S.  629,  1  Sup.  Ct  Rep.  601 ;  U.  S.  v.  Fox,  94  U.  S.  315 ; 
U.  8.  V.  Waddelh  112  U.  S.  76,  6  Sup.  Ct  Eep.  35 ;  Logan  v.  17.  8.,  144 
U.  S.  263, 12  Sup.  Ct  Rep.  617. 

In  order  to  save  the  act  in  question,  we  must  then  read  "  conspira- 
cies in  restraint  of  trade,"  eta,  as  if  written,  "  conspiracies  to  restrain 
trade,"  etc,  making  an  essential  element  of  the  crime  an  intention  on 
the  part  of  the  criminal  to  restrain  interstate  commerce.  It  is  evident 
that  such  was  the  intention  of  congress.  Section  2  of  the  act  reads, 
"conspiracy  to  monopolize,"  showing  that  an  intention  to  monopolize 
is  an  element  of  the  crime.  It  is  not  probable  that  congress  intended 
to  give  a  wider  scope  to  section  1.  The  natui*al  expression  would  be 
"  qonspiraqy  to  restrain."  The  fact  that  congress  has  departed  from 
this  natural  form  of  words,  and  has  used  the  term,  "conspiracy  in 
restraint  of  trade,"  etc.,  is  accounted  for  by  the  reasoning  of  the  first 
part  of  this  brief,  namely,  that  the  words,  "in  restraint  of  trade," 
were  used  because  of  their  well-kno^n  technical  meaning. 

Abide  fbom  Question  of  CoNSTirunoNAurr,  Knowlbdqb  Essential. 

A  fifth  limitation  must  be  put  upon  the  words  of  the  statute.  In 
terms,  it  covers  acts  of  the  character  described,  whether  done  with 
guilty  knowledge  or  not.  There  are,  indeed,  petty  police  offenses  in 
which  a  knowledge  of  the  facts  is  not  an  essential  to  criminality,  and 
occasionally  a  statute  creating  a  serious  crime  has  been  held  to  dis- 
pense with  the  requirement  of  knowledge.  Cases  of  the  latter  class, 
however,  are  few  and  exceptional,  and  have  been  made,  as  a  rule, 
against  a  strong  dissent  and  against  the  weight  of  authority  upon 
similar  statutes;  and  invariably,  where  the  requirement  of  guilty 
knowledge  is  held  to  be  dispensed  with  by  a  statute,  the  decision  is 
rested,  not  upon  any  principle  of  criminal  law  as  to  dispensing  wiUi 
knowledge,  but  upon  a  mere  construction  of  the  particular  statute,  In 
view  of  supposed  requirements  of  public  policy,  and  in  all  cases  upon  the 
feasibility,  in  the  particular  matter  in  question,  of  obtaining  all  neces- 
sary knowledge,  and  the  propriety,  therefore,  in  that  particular  field  of 
action,  of  imposing  upon  one  about  to  act  the  responsibility  of  inquir- 
ing into  the  facts,  and  of  acting  at  his  peril.  See,  in  Illustration  of 
this,  the  decisions  and  the  opinions  in  Com.  v.  Mash,  7  Mete.  (Mass.) 
472,  as  compared  with  Squire  v.  8tate,  46  Ind.  [633]  467,  and  Reg,  v. 
Tolson,  23  Q.  B.  Div.  168,  16  Cox,  Crim.  Cas.  629.  See,  also,  Reg,  v. 
Bishop,  5  Q.  B.  Div.  259,  14  Cox,  Crim.  Cas.  404,  and  the  curious  series 
of  recent  English  cases  upon  the  subject  of  knowledge  of  age  in  abduc- 
tion. Reg,  V.  Olifler,  10  Cox,  Crim.  Cas.  402 ;  Reg.  v.  Hihbert,  L.  R.  1 
Cr.  Cas.  184,  11  Cox,  Crim.  Cas.  246;  Reg,  v.  Mycock,  12  Cox,  Crim. 
Cas.  28;  Reg.  v.  Prince,  L.  R.  2  Cr.  Cas.  154,  13  Cox,  Crim.  Cas.  138; 
Reg.  V.  Packer,  16  Cox,  Crim.  Cas.  57. 

The  opinions,  and  the  conflicts  of  opinion,  in  most  of  the  cases  cited 
above,  afford  a  striking  illustration  of  the  subtleties  into  which  one  is 
necessarily  drawn  in  contending  for  an  exceptional  dlRpensation  from 
the  general  common-law  requirement  of  at  least  constructive  knowl- 
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edge  of  fact  The  foregoing  cases  (which  are  all  exceptional,  and 
avowedly  stand  upon  highly  exceptional  grounds)  only  serve  to  em- 
phasise the  fact  of  the  general,  and  almost  universal  requirement  in 
the  criminal  law  of  knowledge  of  the  facts.  Opinions  in  support  of 
a  dispensation  with  the  requirement  of  knowledge  are  invariably 
apologetic  in  language. 

To  the  effect  that  the  common  law  (unless  possibly  in  certain  forms 
of  nuisance,  Rew  v.  Medley,  6  Car.  &  P.  292 ;  Reg.  v.  Stephens,  L.  R. 
1  Q.  B.  702)  invariably  requires  knowledge  of  the  facts  as  an  essential 
of  guilt,  and  that  in  statute  offenses,  whether  adoptive  of  common-law 
offenses,  or  creative  of  new  crimes,  a  requirement  of  knowledge  is  to 
be  read  into  the  statute,  if  not  there,  see  V.  8,  v.  Carll,  105  U.  S.  611 ; 
Com.  V.  Filbum,  119  Mass.  297,  (cited  with  approval  in  V.  8.  v.  Oarlh 
cited  above;)  Com.  v.  8tehhin8,  8  Gray,  492;  Reg.  v.  Twoae,  14  Ck>x, 
CrinL  Gas.  327 ;  Rex  v.  Hall  3  Car.  &  P.  409 ;  LeveVs  Case,  1  Hale, 
P.  C.  42;   Reg.  v.  Laugford,  Car.  &  M.  ()02,  605. 

This  statute  was  never  intended  to  punish  persons  who  join  together, 
under  an  innocent  mistake  of  fact,  to  enforce  what  they  believe  to  be  a 
rightful  exclusive  title  in  them.  If  the  purchaser  of  an  alleged  trade 
secret  believes  it  to  be  in  fact  a  secret,  and  believes  that  an  executor 
or  trustee  who  sold  it  to  him  had  a  right  to  sell  it,  and,  if  he  attempts 
thereunder  to  restrain  trade  by  a  limiting  contract,  or  to  monopolize 
it,  lie  is  not  within  this  statute,  even  though  mistaken  in  his  facts.  If 
lie  is  within  it,  then  an  indictment  will  lie  against  every  patentee 
who  attempts  to  enforce  his  patent,  if  in  fact  his  patent  is  invalid 
through  priority  or  some  other  fact  unknown  to  him ;  and  no  patentee 
can  attempt  to  enforce  his  rights  except  at  his  peril,  and  at  the  risk 
of  on  infamous  punishment  in  case  he  turns  out  to  have  been  ignorant 
of  some  prior  use,  which  he  could  not  by  the  strictest  diligence  have 
ascertained,  or  have  supposed  to  have  been  made. 

It  is  to  be  observed  that  If  the  knowledge  required  under  the  statute 
now  In  question  is  almost  necessarily  a  knowledge  of  a  conclusion 
of  fact,  or  of  mingled  law  and  fact,  namely,  a  knowledge  of  right  and 
title,  or  of  a  lack  of  right  and  title,  knowledge  of  this  character  comes 
as  fully  within  the  general  rule  as  to  knowledge  as  does  knowledge  of 
pure  and  simple  tact.  In  Com.  v.  Stcbbins,  Reg.  v.  Twose,  Rex  v.  Hall, 
Levet'8  Case,  all  cited  Immediately  above,  the  matter  of  "  fact "  was  a 
conclusion  of  law  and  fact;  namely,  a  question  of  title. 

It  is  to  be  further  observed  that  the  knowledge  required  is  not 
knowledge  that  the  defendants  are  combining  and  acting  In  concert, 
bet  knowledge  of  the  facts  which  make  their  combining  or  acting  In 
concert  penal.  Persons  acting  In  concert,  but  acting  Innocently,  by 
reason  of  Ignorance  of  facts,  necessarily  know  that  they  are  acting 
in  concert ;  but  that  is  not  the  knowledge  which  the  law  requires. 

Knowledge,  furthermore,  under  this  statute,  must  comprise  knowl- 
edge, also,  that  the  trade  or  commerce  proposed  to  be  restrained  or 
monopolized  is  of  a  lawful  character,  and  lawful  in  the  hands  of  the 
rivals  who  carry  It  on,  or  are  to  carry  it  on,  and  knowledge  that  the 
commerce  to  be  Interfered  with  exists,  or  Is  to  exist 

On  General  Pbinciples,  Wrongful  Intent  Essential. 

One  thing  more  must  be  read  Into  this  statute;  namely.  Intent  to 
fix,  control  or  raise  prices  to  the  injury  of  the  public,  or  in  some  way 
to  injure  or  defraud  the  public 

[634]  In  the  case  of  the  monopoly  counts,  the  requirement  would 
seem  to  flow  from  the  very  meaning  of  the  word  "monopolize,"  for 
that  word,  as  used  in  the  criminal  law,  it  would  seem,  involves  a 
wrongful  intent,  Just  as  **  uttering." 
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As  to  the  requfrement  of  an  intent  to  injure  and  defrand  the  public, 
and  by  raising  of  prices,  in  all  trade  offenses,  see  authorities. 

Indeed,  the  requirement  of  a  guilty  intent,  or,  as  it  is  teclinicaliy 
characterized,  the  **  mens  rea,"  in  all  serious  offenses,  (not  of  a  highly 
exceptional  character,  lilie  Rex  v.  Ogden,  6  Car.  &  P.  631 ;  Reynolds 
V.  U.  flf.,  98  U.  S.  145;  Reg.  v.  Dawnea,  18  Cox,  Crlm.  Cas.  Ill,)  is  so 
nearly  universal,  whether  specified  in  a  statute  publishing  the  offense 
or  not,  that  it  is  to  be  read,  as  a  matter  of  course,  into  every  statute, 
unless  there  are  highly  exceptional  grounds  of  public  policy,  in  a  par- 
ticular offense,  for  dispensing  with  it 

An  Intending  Beneticiabt  BssENTiALi 

It  is  a  further  essential,  under  the  statute,  that  ttie  contemplated 
restraint  should  be  a  restraint  operating  and  intended  to  operate,  by  the 
very  terms  and  operation  of  the  restraint,  to  the  benefit  of  some  spe- 
cific person  or  persons.  The  statute  punishes,  not  interference  with 
trade,  but  a  "  restraint "  of  trade,  and  **  restraint  of  trade,"  ex  deflni- 
tione,  implies  a  conscious  beneficiary.  So  the  crime  of  monopoly 
implies  a  person  who  Is  consciously  to  monopolize.  He  does  not 
monopolize  who  exterminates  trade,  but  only  he  who  contractually 
gathers  trade  into  his  own  hands,  or  into  the  liands  of  some  one  in 
concert  with  him.  Tiiere  can  be  no  monopolizing  without  an  inten- 
tional monopolizee. 

SUMMABT  OF  THE  ESSENTIALS  OF  THE  CbZMB. 

The  statute,  when  properly  construed,  requires,  ttierefore,  in  con- 
q>iracy  under  it: 

1.  That  the  trade  or  commerce  aimed  at  be  technically  interstate 
commerce. 

2.  That  the  persons  or  things  dealt  with  consciously  be  dealt  with 
in  their  federal,  and  not  in  tlieir  state,  aspect 

3.  That  a  contemplated  restraint  or  monopoly  be  a  contractual  re- 
straint or  monopoly;  that  Is,  that  the  conspiracy  must  consist  in 
contract,  or  aim  at  the  making  or  the  enforcement  or  the  furtherance 
of  contracts. 

4.  That  the  contemplated  restraint  or  monopoly  be  a  restraint  or 
monopoly,  excessive  in  degree,  and  unlawful  at  the  common  law. 

5.  That  the  trade  or  commerce  proposed  to  be  restrained  or  monop- 
olized be  a  Inwfiil  trade  or  commerce. 

6.  That  the  defendants  have  (a)  knowledge  that  they  or  their 
privies  have  no  patent  or  other  exclusive  title  or  right  to  the  trade  or 
commerce  pi*opo$ed  to  be  restrained  or  monopolized;  (b)  knowledge 
that  the  trade  or  commerce  proposed  to  be  restrained  or  monopolized 
is  unlawful,  and  lawful  to  those  carrying  it  on  in  the  given  instance; 
(c)  knowledge  that  the  commerce  in  question  Is  interstate  commerce. 

7.  An  intent,  by  unduly  raising  prices  or  otherwise,  to  injure  and 
defraud  the  public  by  the  contemplated  restraint  or  monopoly,  and  an 
intent  to  restrain  interstate  commerce,  as  such. 

8.  An  intending  and  conscious  beneficiary  ot  the  contemplated  re- 
straint or  monopoly. 

The  Indictment. 

The  Indictment  avers  none  of  the  essentials  of  crime  above  set 
forth,  and  violates  every  one  of  the  rules  of  pleading  above  cited. 

1.  The  alleged  contemplated  restraint  and  monopoly  was  not  con- 
tractual restraint  or  monopoly,  but  a  mere  rude  and  vulgar  attadc 
upon  trade  or  traders  by  force,  fraud,  libel,  and  slander. 
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2.  Ko  comit  iets  forth  sticli  mean*  of  effectlDg  the  propoeed  conspir- 
acy aa,  if  carried  out,  woald  be.  Id  any  reading  of  the  statute^  a  restraint 
or  monopoly  of  Interstate  trade  or  commerce.    Some  of  the  counts 
net  forth  no  means  at  all,  or  set  forth  means  so  yaguely  and  generally 
as  to  be  patently  [685]  bad  in  this  respect    Those  counts  which  un- 
dertake to  set  forth  means  entirely  fail  to  bring  the  persons,  matters, 
and  things  alleged  to  have  been  proposed  to  be  dealt  with  within  the 
definition  of -^  interstate  conmierce,"  or  its  subjects  or  instruments,  or 
inrittiln  the  federal  or  interstate  aspect  of  those  persons,  matters,  or 
things,  as  distinguished  from  their  state  aspect    It  does  not  follow, 
l>ecaiise  one  is  engaged  in  interstate  commerce,  that  every  attack  upon 
him,  or  upon  any  part  of  his  business,  is  an  attack  upon  interstate 
commerce.    The  attack  may  be  upon  him  in  his  aspect  as  a  subject 
of  the  state,  and  upon  his  matters  or  things  only  in  so  far  as  they  are 
matters  of  mere  state  commerce.    The  indictment  assumes  that  a  i>er- 
son  engaged  in  interstate  commerce  is  exclusively  engaged  in  it,  and 
Ikis  no  other  aspect  than  that  of  a  person  engaged  in  interstate  com- 
merce, and  that  an  interference  with  him,  or  with  any  part  of  his 
matters  or  things,  is  an  interference  with  interstate  commerce.    As- 
suming it  to  be  true  that  interferences  with  a  person,  or  with  matters 
or  things,  concerned  in  local  commerce,  may,  by  their  necessary  con- 
nection   with    certain    interstate   commerce,    be   proximate   attacks 
upon  interstate  commerce,  the  connection  must  be  established  by  spe- 
dflc  allegations  of  the  indictment    It  is  not  to  be  inferred.    The 
Indictment  in  this  respect  is  entirely  based  upon  a  fallacy  upon  which 
the  statutes  and  indictments  were  based  in  U.  8.  v.  Cruikshank,  U.  8, 
▼.  Harris,  and  U.  8.  v.  Fom;  namely,  the  fallacy  that  the  having  a 
federal  SLopect  brings  a  person  and  his  matters  and  things  within 
federal  protection  in  all  their  aspects. 

8.  It  does  not  a]n)ear  by  any  count  of  the  indictment  but  that  the 
defendants  had,  or  were  acting  under  some  one  who  had,  an  exclusive 
right  to  all  trade  and  commerce,  or  ail  interstate  trade  and  commerce, 
among  the  states,  at  least  as  against  the  alleged  rivals.  The  de- 
fendants may  have  had  a  patent  cov^ing  the  cash  registers,  if  any,  in 
which  the  corporations  named  as  proposed  to  be  attached  dealt,  if 
they  did  deal,  or  the  defendants,  or  some  one  privy  with  them,  may 
have  had  ^^clusive  patent  license  for  interstate  trade  in  such  registers 
from  the  various  corporations,  or  from  a  patentee  under  whom  all 
claimed  title,  or  the  defendants,  or  some  one  privy  with  them,  may 
have  bought  out  a  good  will  or  a  trade  secret  from  these  corporations, 
or  from  some  one  under  whom  all  parties  claimed,  covering  the  cash 
registers,  if  any,  dealt  in  by  said  corporations.  An  indictment  in 
the  same  terms  as  this  indictment  would  lie  to-day  against  every 
patentee  in  the  country,  and  his  agents;  and  against  Emerson's  pub- 
lisher and  legatees;  against  every  one  who  has  bought  out  a  good 
will ;  against  every  owner  of  a  trade-mark ;  In  fact,  against  everybody 
who  owns  anything  which  is  the  subject  of  Interstate  conmierce. 

4.  It  Is  not  averred  that  the  commerce,  If  any,  being  carried  on,  oi* 
proposed  to  be  carried  on,  by  said  corporations,  other  than  the  Na- 
tional Company,  was  a  lawful  commerce.  It  may  have  been  in  viola- 
tion of  a  limited  and  lawful  contract  made  by  them,  of  restraint,  or 
of  division  of  territory. 

5.  The  interstate  commerce  (an  essential  of  this  crime,  and  a  juris- 
dictional essential)  is  alleged  only  as  a  conclusion  of  law.  It  leaves 
it  for  the  prosecutor,  and  not  for  the  court  to  decide  whether  what 
the  prosecutor  considers  interstate  commerce  is  "interstate  com- 
merce," and  of  the  statute's  character,  or  not  But  that  "is  a 
question  of  law,  to  be  decided  by  the  court,  not  the  prosecutor.** 
Walte,  C  J.,  U.  8.  v.  Cruikshank,  cited  above. 
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6.  It  l8  In  no  count  alleged,  even  as  a  conclusion  of  law,  that  tbe 
**  trade  and  commerce  «  •  «  between  and  among  the  several 
states"  alleged  to  have  been  aimed  at  (granting  that  it  was  such) 
was  within  that  limited  class  of  commerce  among  the  several  states 
which  alone  the  statute  covers.  As  has  been  suggested  above,  the 
phrase,  "commerce  among  the  several  states,**  as  an  expression  of 
language,  accurately  includes  a  great  deal  of  commerce  which  is  not 
within  the  meaning  of  the  phrase,  as  used  in  the  constitution,  and  is 
even  less  within  tbe  still  more  restricted  meaning  of  the  phrase  in 
the  statute.  The  indictment,  therefore,  runs  counter,  in  this  respect, 
to  the  rule  of  pleading  that  wliere  a  statute  covers,  in  terms,  a  whole 
class  of  things,  but  really  intends  only  a  subdivision  of  tbe  class, 
the  indictment  must  bring  the  things  which  it  alleges  within  the  sub- 
division. The  only  way  to  allege  interstate  commerce  in  an  indict- 
ment is  the  way  attempted  in  the  [686]  first  four  counts  of  an  In- 
dictment previously  found  in  this  district  against  these  def^idants, 
(No.  1209,)  viz.  by  describing  in  detail  the  operations  supposed  to 
constitute  interstate  commerce.  In  that  former  indictment  the  pleader 
was  in  this  particular  on  the  right  track,  although  his  pleaded  facts 
were  insufficient  to  make  out  interstate  conmnerce. 

It  is  not  open  to  the  government  to  contend  that  the  court  can  Ju- 
dicially know  that  there  was,  or  was  proposed  to  be,  a  commerce 
"  among  the  several  states,"  of  the  statutory  character,  in  "  cash  reg- 
isters." There  are  articles  in  which  the  court  may,  perhaps,  be  said 
to  know,  as  matter  of  law,  that  there  is  at  all  times  such  conmnarce. 
With  "  cash  registers  "  it  is  different  It  is  very  doubtful  if  the  court 
can  be  said  to  know  what  a  **  cash  register  "  is.  It  is  certainly  difficult 
to  see  how  the  court  can  know  in  what  sense  the  term  is  used  in  this 
indictment  Until  lately  the  only  meaning  which  the  phrase  would 
suggest  is  that  of  an  account  book  for  cash  entries.  Now,  in  so  far 
as  the  indictment  may  be  deemed  to  refer  to  books  of  cash  entry,  the 
court  cannot  know  that  there  was  at  the  time  in  question  interstate 
commerce,  or  expected  or  proposed  interstate  commerce.  Blank  cash 
books  may  be  all  manufactured  and  sold  within  the  legal  limits  of 
state  commerce.  The  absence  of  a  specific  allegation  of  interstate 
commerce,  therefore,  in  this  meaning  of  the  term  "cash  register,*' 
would  be  fatal.  If  the  court  should  take  the  expression  "  cash  regis- 
ter "  in  the  indictment  In  a  broader  sense,  as  Including  both  account 
books  and  also  mechanical  contrivances,  then  the  Indictment,  as  will 
be  more  particularly  contended  below,  under  an  appropriate  head  of 
this  brief,  would  fail,  for  indeflniteness ;  for  the  defendants  ought 
certainly  to  be  apprised  whether  it  is  a  commerce  in  machinery,  or  a 
commerce  In  blank  books,  that  they  are  charged  with  attacking.  If 
the  court  should  find,  upon  the  face  of  the  indictment,  that  the  "  cash 
registers"  referred  to  in  the  indictment  are  the  mechanical  devices 
recently  introduced  into  the  market  the  court  will  surely  apply,  as 
judicial  knowledge,  not  a  fraction,  but  the  whole,  of  its  actual  knowl- 
edge, and  will  judicially  know  that  these  new  mechanical  devices  pro- 
fess to  exist  under  letters  patent;  that  the  different  manufacturers 
claim  under  patent  rights ;  and  that  the  questions  of  free  or  restricted 
commerce,  and  of  monopoly  or  no  monopoly,  are  mere  questions  of 
patent  controversy, — a  field  of  controversy  never  contemplated  by  th« 
act  of  1890. 

If  an  indictment  were  to  allege,  on  the  part  of  the  Bell  Telephone 
Company  and  its  officers  and  agents,  a  conspiracy  to  restrain  the 
trade  and  commerce  of  all  other  persons,  and  to  monopolize  to  them- 
selves and  their  company  the  trade  and  commerce  in  "  Bell  tele- 
phones," would  not  the  court,  if  it  applied  to  the  indictment  judicial 
knowledge  that  there  are  such  telephones,  and  that  there  is  com- 
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merce  of  the  statntory  character*  In  them,  also  apply  Judicial  knowl- 
edge of  the  fact  of  a  lawful  monopoly,  and  an  exclnaiye  right  to  com- 
merce in  them,  or  at  least  a  bona  fide  claim  thereto,  not  to  be  tried 
onder  a  poial  statute? 

These  counts  present  also  the  defect  (which  exists  in  the  other 
counts)  of  failing  to  allege  that  the  commerce  was  proposed  to  be 
continued.  It  is  future  transactions  which  a  conspiracy  contemplates, 
and  there  is  no  allegation  that  the  commerce  of  these  counts  was  pro- 
posed to  be  continued  from  and  after  the  time  of  the  alleged  con- 
spiracy. It  is  fatal  to  a  conspiracy  indictment  that  the  object  of  tlie 
conspiracy  may  have  been  a  myth. 

7.  No  count  of  the  indictment  has  any  averment  of  knowledge  or 
intent  If  the  otfense  necessarily  inyolve  knowledge  and  intent,  they 
must  be  alleged.  An  indictment,  for  example,  for  conq;)lracy  to  com- 
mit burglary,  must  ayer  a  conspiracy,  not  merely  to  break  and  enter  a 
dwelling  house  in  the  nighttime,  but  a  conspiracy  to  break  and  enter 
with  intent  to  steaL 

8.  No  count  alleges  a  proposed  contractual  beneficiary  of  the  con- 
templated restraint  or  monopoly.  It  does  not  appear  that  the  defend- 
ants were  in  the  business,  or  had  any  control  of  the  business,  or  that 
the  National  Gash  Register  company  was  a  party  to  the  conspiracy, 
or  knew  of  It,  or  would  consent  to  profit  by  It  It  Is  not  made  a  de- 
fendant, although  the  statute  contemplates  corporations.  It  stands, 
upon  the  restraint  counts,  (counts  1  and  2,)  as  a  mere  unconscious, 
passive,  proposed  beneficiary,  without  whose  acceptance  and  co-opera- 
tion and  indorsement  there  can  be  no  restraint  It  [687]  Is  not  al- 
lied that  the  defendants  conspired  merely  to  extinguish  the  trade  of 
the  other  corporations.  It  appears  that  they  combined,  if  at  all, 
merely  to  subordinate  their  trade  to  that  of  the  National  Company; 
but  in  the  absence  of  averments  bringing  In  the  National  Ck>mpany  as 
a  willing  beneficiary,  this  restraint  would  be  Impossible.  The  aver- 
ments of  the  restraint  counts  are  therefore.  In  this  respect  Imperfect 
absurd,  and  Impossible. 

The  crime  of  monopoly  implies  a  conscious  monopolizing.  A  con- 
q;)lracy  of  several  men,  without  any  knowledge,  to  drive  all  the  trade 
In  town  into  my  shop,  out  of  love  for  me,  or  out  of  hatred  of  my  rivals, 
but  without  my  knowledge,  and  without  benefit  to  the  conspirators. 
Is  an  unlawful  conspiracy,  under  stat^  laws,  against  the  right  of  my 
neighbor  to  live  a  peaceful  life,  but  It  Is  not  a  conspiracy  to  monopo- 
lize. It  Is  not  averred  here  that  the  defendants  were  In  a  position 
to  or  expected  or  Intended  to  monopolize  Into  their  own  personal 
pockets.  There  is  a  faint  hint  that  the  Intended  monopolizer  was  the 
National  Company,  but  only  a  hint 

Acceptance  of  a  benefit  may  Indeed  sometimes  be  presumed  by  law ; 
but  a  corporation,  any  more  than  an  Individual,  will  not  be  presumed 
to  have  accepted  Itself  into  a  criminal  combination. 

It  is  a  universal  rule,  as  to  those  crimes  which  consist  In  contract 
or  combination,  or  meeting  of  minds,  that  there  must  be,  not  a  mere 
fictitious  ai^)earance  of  a  meeting  of  minds,  but  an  actual  contract 
or  other  meeting  of  minds,  as  In  civil  transactions. 

Where  the  statute  speaks  of  monopolizing  "a  part  of  the  trade,'* 
It  must  mean  the  whole  of  a  specific  part ;  while  the  word  "  monopo- 
lize" is  not  to  be  taken  in  a  mathematically  exact  sense,  requlrhig 
that  a  monopolist  of  flour  should  have,  or  Intend  to  have,  every  tea- 
spoonful  of  fiour  In  the  United  States,  It  does  mean  a  substantial 
control  of  a  great  part  of  any  one  given  article,  or  enough  to  enable 
him  to  dictate  to  the  market  The  monopoly  alleged  In  counts  5  to  11 
and  15  to  18  Is  merely  a  monopoly  of  the  business  of  five  corporations 
named.    It  does  not  appear  how  much  business  they  did,  or  what 
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proportion  it  bore  to  the  whole  bnainess  of  the  country  in  cash  registers. 
It  is  consistent  with  the  indictment  that  it  was  extremely  triHing, 
and  that  to  secure  the  whole  of  it  would  not  constitute  the  offense  of 
monopolizing.  Men  cannot  be  indicted  for  combining  to  monopolize 
wheat  by  a  mere  averment  that  they  combined  to  monopolize  certain 
wheat  when  owned  by  A.  B.  Nothing  essential  is  to  be  assumed,  in 
a  criminal  case.  The  names  of  the  rival  companies  sound  well,  but 
the  court  does  not  know  that  they  did  any  appreciable  amount  of 
business.  The  defendants,  for  all  that  appears  in  the  indictment,  are 
Mrs.  Partingtons  attempting  to  swe^  back  the  Atlantic  ocean.  It 
should  have  been  shown  that  the  monopolizing  the  business  of  the 
alleged  rival  companies  would  have  amounted  to  a  monopolizing  of 
the  business  in  cash  registers.  Moreover,  upon  the  language  of  these 
counts,  a  monopoly  may  well  have  been  impossible.  There  is  no  aver- 
ment that  the  National  Cash  Register  Ck>mpany  was  to  be  interfered 
with,  and,  for  all  that  appears,  it  was  not  known  to  the  transaction. 
It  may  well  have  been  entirely  vain  for  the  defendants,  if  they  left 
the  National  (Company  free,  to  attempt  to  monopolize  the  cash  regis- 
ter business,  even  if  they  monopolized  the  business  of  the  other  com- 
panies. Perhaps  it  had  99  per  cent  of  the  whole  business.  If  so, 
without  its  co-operation,  monopoly  would  be  impossible. 

9.  This  is  a  patent  suit  Congress  never  intended,  under  this 
statute,  to  try  patent  controversies  to  a  Jury,  in  a  criminal  court 
An  indictment  might  undoubtedly  be  so  drawn  as  properly  to  bring 
into  a  criminal  case  a  plain  and  simple  issue,  to  the  effect  that  the 
defendants  claimed  under  a  patent,  but  .had  no  pretense,  color,  or 
show  of  a  patent,  and  held  no  letters  patent,  and  no  license  under 
any  letters  patent  But  here  some  of  the  counts  aver  that  the  de- 
fendants Justify  under  letters  patent  There  is  no  averment  that  the 
patent  claim  is  not  valid,  and  the  question  raised  by  these  counts 
must  therefore  resolve  itself  into  a  question  of  validity,  or  the  con- 
struction, or  both,  of  the  letters  patent  These  counts,  therefore, 
seem  calculated  to  launch  the  court  into  a  controversy  before  a  Jury 
over  a  complicated  tissue  of  patent  questions,  which  might  occupy  a 
long  time  in  trial.  This  was  never  intended.  When  patents  appear 
in  an  indictment,  as  an  invalid  pretense  or  Justification,  it  [638] 
should  be  alleged  that  the  claim  set  up  under  them  is  a  mere  sham 
claim,  and  only  colorabla 

10.  The  indictment  is  bad  for  vagueness  and  uncertainty.  In  no 
count  does  it  approximate  to  the  particularity  and  certainty  required 
by  the  courts  of  the  United  States,  and  emphasized  particularly  in 
17.  £f.  V.  Sitnmonds,  96  U.  S.  360 ;  V,  8.  v.  Oruikahank,  cited  above. 

In  some  of  the  counts  the  defendants  are  simply  charged  with  con- 
spiring to  restrain  or  to  monopolize  certain  commerce.  Among  what 
states  it  was,  by  whom  carried  on,  or  proposed  to  be  carried  on,  or 
where  or  how  to  be  restrained  or  monopolized,  these  counts  do  not  dis- 
close. The  other  counts  specify  the  trade  or  commerce  as  being  car- 
ried on  by  four  corporations  named,  but  where,  and  among  what  states, 
these  counts  do  not  disclose.  Nor  does  the  character  of  the  "  cash  ro- 
isters" appear.  Were  they  machines,  or  tally  boards,  or  books? 
Tested  by  the  requirement  that  the  defendants  must  be  sufficiently 
apprised  of  the  details  of  the  charge  against  them  to  enable  them  to 
prepare  for  trial,  all  the  contents  are  bad.  In  V.  8,  v.  Simmonds, 
cited  above,  one  was  charged  having  "  caused  and  procured  "  a  still  to 
be  used.  It  was  held  that  he  was  entitled,  under  the  requirements 
of  criminal  pleading,  to  know  whom  he  was  charged  with  having 
caused  or  procured  to  use  the  still. 

11.  It  is  not  averred  in  any  count  to  what  extent  trade  was  carried 
on.  Can  the  court  assume,  in  a  criminal  case,  an  appreciable  amount 
of  commerce  of  the  statutory  character? 
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I  do  not  think  there  is  any  constitutional  question  in  this 
case  upon  a  view  of  this  statute,  or  upon  the  face  of  the  indict- 
ment.   The  right  of  free  commerce  granted  by  the  constitu- 
tion {CrandaU  v.  Nevada^  6  Wall.  35,  and  the  Case  of  State 
freight  Tax^  15  Wall.  282)  permits  broad  legislation;  and  in 
no  sense  is  this  statute  as  broad  as  the  Revised  Statutes  (sec- 
tion 5508)  on  the  principle  of  construction  applied  to  the  lat- 
ter in  Z7.  /S.  V.  Waddell,  112  U.  S.  76, 5  Sup.  Ct.  Rep.  35.    See 
Logan  v.  U.  S.,  144  U.  S.  268, 12  Sup.  Ct  Rep.  617.    There 
may  be  practical  difficulties  in  applying  the  statute  in  such 
way  as  to  prevent  conflicts  with  state  jurisdiction,  but  these 
can  only  arise  on  the  development  of  the  facts  at  the  trial  of 
a  particular  case,  and  even  then  the  court  will  have  the  guid- 
ance of  the  supreme  court  in  Re  Coy^  127  U.  S.  731,  8  Sup. 
Ct  Rep.  1268 ;  Cross  v.  North  Carolina^  132  U.  S.  131, 10  Sup. 
Ct  Rep.  47;  and  In  re  Green^  184  U.  S.  877, 10  Sup.  Ct  Rep. 
586.    Those  eases  show  that  there  need  not  necessarily  be  a 
conflict  of  jurisdiction. 

This  statute  is  not  one  of  the  class  where  it  is  always  suffi- 
cient to  declare  in  the  words  of  the  enactment,  as  it  does  not 
set  out  all  the  elements  of  a  crime.  A  contract  or  combination 
in  restraint  of  trade  may  be  not  only  not  iUegal,  but  praise- 
worthy; as,  where  parties  attempt  to  engross  the  market 
by  furnishing  the  best  goods,  or  the  cheapest.  So  that  or- 
dinarily a  case  cannot  be  made  under  the  statute  unless  the 
means  are  shown  to  be  illegal,  and  therefore  it  is  ordinarily 
necessary  to  declare  the  means  by  which  it  is  intended  to  en- 
gross or  monopolize  the  market.  And  by  the  well-settled 
rules  of  pleading  it  is  not  sufficient  to  allege  the  means  in  gen- 
eral language,  but,  if  it  is  claimed  that  the  means  used  are 
illegal,  enough  must  be  set  out  to  enable  the  court  to  see  that 
they  are  so,  and  to  enable  the  defense  to  properly  prepare  to 
meet  the  charge  made  against  it. 

I  regard  the  rule  laid  down  by  the  supreme  court  in  U.  S. 
V.  Hess^  124  U.  S.  488, 8  Sup.  Ct  Rep.  571,  as  applying  to  this 
case;  and  I  [639]  think  tne  case  of  U.  S.  v.  jSimmondSy  96 
n.  8.  860,  is  easily  distinguished.  If  it  is  not,  the  later  case 
will,  of  course,  control.    In  reference  to  the  suggestion  of 
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I  he  counsel  for  the  United  States,  as  to  cases  at  common  law 
alleging  conspiracy  to  prevent  a  man  from  pursuing  his 
trade,  it  is  sufficient  to  say  that  to  conspire  to  prevent  a  man 
from  pursuing  a  trade  which  he  is  entitled  to  pursue  is  in 
itself  illegal.  But  the  case  at  bar  is  not  at  common  law,  and 
the  proceedings  under  this  statute  are  peculiar  to  the  statute. 
I  think  the  rules  laid  down  in  V.  S.  v.  Hess  distinguish  this 
indictment  on  this  point  from  all  the  cases  and  principles  of 
law  relied  on  by  the  United  States. 

The  allegations  of  what  was  done  in  pursuance  of  the  al- 
leged conspiracy  are  under  this  particular  statute  irrelevant, 
and  cannot  be  laid  hold  of  to  enlarge  the  necessary  allegations 
of  the  indictment,  and  are  of  no  avail.  I  think  it  was  so  con- 
ceded at  the  argument.  If  not,  there  is  no  question  about 
the  law.  The  foregoing  considerations  dispose  of  counts  1,  2, 
8,  6,  7,  8, 11, 12, 13, 15, 16,  and  17. 

That  the  means  are  alleged  with  "  reasonable  precision '' 
in  the  remaining  counts,  appears  from  the  practical  applica- 
tion of  the  rules  of  pleading  appropriate  to  this  case  made  in 
U.  S.  V.  Waddell,  112  U.  S.  76,  5  Sup.  Ct  Rep.  S5.  Some  of 
the  allegations  in  each  count  may  be  insufficient,  but  these  are 
only  surplusage. 

Counts  14  and  18  seem  sufficient  under  the  second  section 
of  the  statute,  as  will  appear  from  what  I  have  to  say  here- 
after. The  remaining  counts,  4, 5, 9,  and  10,  are  laid  under  the 
first  section.  Counts  4  and  9  allege  an  intent  to  hinder  and 
prevent  all  persons  and  corporations,  except  the  corporation 
controlled  by  the  defendants,  from  engaging  in  the  trade  and 
commerce  described  in  the  indictment,  while  counts  5  and  10 
only  allege  a  purpose  to  destroy  the  competition  of  the  four 
corporations  named,  without  setting  out  any  purpose  of  en- 
grossing or  monopolizing  the  business  as  a  whole,  or  any  like 
purpose. 

The  court  does  not  feel  at  all  embarrassed  by  the  use  of  the 
words  "  trade  or  commerce.'*  The  word  "  commerce  "  is  un- 
doubtedly, in  its  usual  sense,  a  larger  word  than  "  trade,*'  in 
its  usual  sense.  Sometimes  "commerce*'  is  used  to  em- 
brace less  than  "trade,"  and  sometimes  "trade"  is  used 
to  embrace  as  much  as  "commerce."  They  are,  in  the 
judgment  of  the  court,  in  this  statute  synonymous.    The 
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court  is  well  aware  of  the  general  rule  which  has  been  several 
times  (twice  certainly)  laid  down  by  the  supreme  court  of  the 
United  States,  that  in  construing  a  statute  every  word  must 
have  its  effect,  and  the  consequent  presumption  that  the 
statute  does  not  we  two  different  words  for  the  same  pur- 
|X)6e;  but  this  rule  has  its  limitations,  and  it  is  a  constant 
practice  for  the  legislature  to  use  synonyms.  A  word  is 
used  which  it  is  thought  does  not  perhaps  quite  convey  the 
idea  which  the  legislature  intends,  and  it  takes  another  word, 
which  perhaps  has  to  some  a  little  different  meaning,  with- 
out intending  to  more  than  make  strong  the  purpose  of  the 
ezpressicm  in  the  statute. 

In  the  legislation  of  congress  analogous  to  this  under  con- 
sideration there  is  a  marked  case  of  the  use  of  synonyms. 
Rev.  St  §  5438,  [640]  uses  the  words  ''  false,  fictitious,  or 
fraudulent;"  then  the  words  "any  false  bill,  receipt, 
voucher;''  then  the  words  "  agreement,  combination,  or  con- 
spiracy;'' then  the  words  "diarge,  possession,  custody,  or 
control,"  mainly  synonyms;  while  section  5440  uses  simply 
the  word  "  conspire."  There  would  be  no  question  that  the 
word  "conspire,"  in  section  6440,  means  all  that  the  three 
corresponding  synonyms,  "  agreement,  combination,  or  con- 
spiracy," mean  in  section  5488.  Rather  as  a  matter  of 
curiosity  than  because  they  particularly  impress  my  mind, 
I  have  taken  off  some  other  instances.  The  Massachusetts 
statute  cited  in  U.  8.  v.  Britton,  107  U.  S.  670, 2  Sup.  Ct  Rep. 
512,  uses  the  words  "  secular  labor,  business,  or  employment." 
The  words  "  false,  forged,  and  counterfeited  "  are  used  over 
and  over  again  in  U.  S.  v.  HoweU^  11  Wall.  436,  437;  "  ped- 
dler and  hawker"  are  in  constant  use  in  criminal  law; 
"  drinking  house  or  tippling  house  "  is  of  frequent  use  in  the 
statutes;  so  are  "  goods  and  chattels."  These  are  all  referred 
to  in  Bishop  on  Statutory  Crimes  as  synonymoua  There  is 
also  the  very  special  case  where  the  criminal  statute  contained 
the  words  "  ram,  ewe,  sheep,  and  lamb;"  and  it  was  held  in 
Reg.  V.  McCuUey^  2  Moody,  Cr.  Cas.  84,  that  the  word  "  sheep  " 
covered  the  two  preceding  words,  and  they  might  be  rejected 
as  surplusage.  Sutherland  on  Statutory.  Construction  says 
that  words  which  are  meaningless  have  sometimes  been  re- 
jected as  redundant  or  surplusage.  So  in  this  statute  I  think 
10870*— S.  Doc  111,  62-1,  vol  1 12 
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the  words  "  trade  or  commerce  "  mean  substantially  the  same 
thing.  But  the  use  of  the  word  "trade"  nevertheless  is 
significant.  In  my  judgment,  it  was  probably  used  because 
it  was  a  part  of  the  common-law  expression,  "  in  restraint  of 
trade,"  as  has  been  carefully  pointed  out  by  the  counsel  for 
the  defense.  This  has  become  a  fixed,  well-known,  common- 
law  expression;  and  by  the  rule  of  interpretation  as  given 
again  in  Sutherland  on  Statutory  Construction  (section  263) 
it  has  been  here  used  in  the  sense  in  which  it  has  been 
used  generally  in  the  law.  And  these  words,  "  in  restraint  of 
trade,"  lead  up  directly  to  what  I  think  is  the  true  construc- 
tion of  this  statute  on  this  point. 

I  think  it  is  useful  to  analyze  the  statute.  Separating  it 
into  parts,  we  have — First,  contract  in  restraint  of  trade; 
second,  combination  in  restraint  of  trade;  and,  third,  con- 
spiracy in  restraint  of  trade.  There  can  be  no  question  that 
the  second  and  third  parts,  as  thus  put,  receive  color  from 
the  first  Moreover,  it  is  important  to  note  the  rule  that  this 
whole  statute  must  be  taken  together.  The  second  section  is 
limited  by  its  terms  to  monopolies,  and  evidently  has  as  its 
basis  the  engrossing  or  controlling  of  the  market.  The  first 
section  is  undoubtedly  in  pari  materia,  and  so  has  as  its 
basis  the  engrossing  or  controlling  of  the  market,  or  of  lines 
of  trade.  The  sixth  section  also  leads  in  the  same  direction, 
because  it  provides  for  the  forfeiture  of  property  acquired 
pursuant  to  the  conspiracy.  Undoubtedly  the  word  "con- 
spiracy "  in  that  section  has  reference  to  the  same  subject- 
matter  as  in  the  first.  If  the  intention  of  the  statute  was 
that  claimed  by  the  United  States,  I  think  the  natural 
phraseology  would  have  been  "  to  injure  trade,"  "  to  restrain 
trade." 

[641]  We  are  now  at  the  point  where  the  paths  separate. 
Careless  or  inapt  construction  of  the  statute  as  bearing  on 
this  case,  while  it  may  seem  to  create  but  a  small  divergence 
here,  will,  if  followed  out  logically,  extend  into  very  large 
fields;  because,  if  the  proposition  made  by  the  United  States 
is  taken  with  its  full  force,  the  inevitable  result  will  be  that 
the  federal  courts  will  be  compelled  to  apply  this  statute  to 
all  attempts  to  restrain  commerce  among  the  states,  or  com- 
merce with  foreign  nations,  by  strikes  or  boycotts,  and  by 
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every  method  of  interference  by  way  of  violence  or  intimida- 
tion.   It  is  not  to  be  presumed  that  congress  intended  thus  to 
extend  the  jurisdiction  of  the  courts  of  the  United  States 
ijvithout  very  dear  language.    Such  language  I  do  not  find  in 
tiie  statute.    Therefore  I  conclude  that  there  must  be  alleged 
in  the  indictment  that  there  was  a  puri)ose  to  restrain  trade  as 
implied  in  the  common-law  expression, "  contract  in  restraint 
of  trade,''  analogous  to  the  word  "  monopolize  "  in  the  second 
section.    I  think  this  is  the  basis  of  the  statute.    It  must  ap- 
pear somewhere  in  the  indictment  that  there  was  a  con- 
spiracy in  restraint  of  trade  by  engrossing  or  monopolizing 
or  grasping  the  market,  and  it  is  not  sufficient  simply  to 
aUege  a  purpose  to  drive  certain  competitors  out  of  the  field 
by  violence,  annoyance,  intimidation,  or  otherwise. 

Something  has  been  said  in  this  connection  touching  the 
debates  in  congress.  It  is  apparently  settled  law  that  we  can- 
not take  the  views  or  purposes  expressed  in  debate  as  supply- 
ing the  construction  of  statutes.  In  U.  S.  v.  Union  Pac. 
a.  Co.^  91  U.  S.  72-79,  and  elsewhere,  the  supreme  court  has 
laid  down  this  rule.  But  this  does  not  at  all  touch  the  ques- 
tion whether  or  not  one  can  gather  from  the  debates  in  con- 
gress, as  he  can  from  any  other  source,  the  history  of  the 
evil  which  the  legislation  was  intended  to  remedy.  The 
debates  on  this  point  are  very  instructive;  but  they  fail  to 
point  out  precisely  what  incidents  or  details  of  the  great  evil 
under  consideration  were  to  be  reached  by  this  legislation. 

What  I  have  already  said  disposes  of  counts  6  and  10, 
which  do  not*  allege  any  purpose  except  to  destroy  the  com- 
petition of  four  corporations  named ;  and  they  leave  for  con- 
sideration only  the  counts  4  and  9,  which  do  allege  a  purpose 
of  engrossing,  monopolizing,  or  grasping  the  trade  in  ques- 
tion. Such  being  the  case,  acts  of  violence  and  intimidation 
may  be  alleged  as  means  to  accomplish  the  general  purpose. 
Instead  of  lying  outside  of  the  statute,  they  may  aggravate 
the  offense.  They  are  within  the  logic  and  spirit  of  the 
&*tatute,  which  are  not  to  be  defeated  by  distinctions  which 
its  letter  does  not  suggest  to  the  ordinary  mind.  Violence 
and  intimidation  are  as  much  within  the  mischief  of  the 
statute  as  negotiations,  contracts,  or  purchases.  The  former 
are  often  used  to  compel  the  latter.    This  line  of  reasoning 
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applies  to  both  the  first  and  second  sections,  and  finds  a  suffi- 
cient place  for  every  word  in  each.  I  find  in  all  the 
counts  which  I  allow  to  stand,  allegations  of  an  intent  to 
engross,  monopolize,  and  grasp,  and  of  means  clearly  unlaw- 
ful, and  adapted  to  accomplish  this  intent. 

[643]  I  have  examined  all  the  cases  which  have  been  cited 
to  me  as  referring  to  this  statute,  and  I  believe  that  counsel 
have  cited  me  every  case  which  has  been  decided  in  connection 
with  it;  but  none  of  them  meet  the  issue  which  is  raised  here. 
Therefore  all  the  expressions  in  them  supposed  to  touch  this 
case  are  to  be  regarded  as  mere  dicta.  The  result  is  that 
counts  4,  9,  14,  and  18  stand,  and  the  others  are  quashed. 


[861]  DUEBER  WATCH  CASE  MANUF'G  CO.  v.  E. 
HOWARD  WATCH  &  CLOCK  CO.  ET  AL.* 

(Circuit  CJourt,  S.  D.  New  York.    May  22,  18»3.) 
[55  Fed.,  851.] 

Ck>MBINATIONB  IN  RESTRAINT  OF  TBADB — ^ACTION  FOB  DAMAGES — PLEAD- 
ING.— ^An  action  to  recover  damages  alleged  to  have  been  caused  by 
acts  done  in  violation  of  the  statute  prohibiting  monopolies  and 
combinations  in  restraint  of  trade  (26  Stat  209)  cannot  be  main- 
tained when  the  complaint  fails  to  show  that  plaintiff  is  engaged 
in  interstate  commerce,  and  no  such  showing  is  made  by  an  aver- 
ment that  plaintiff  is  engaged  in  *' manaf acturing  watch  cases 
throughout  all  the  states  of  the  United  States  and  in  foreign  conn- 
tries."* 

Same — Construction  of  Statute. — ^An  agreement  by  a  number  of 
manufacturers  and  dealers  in  watch  cases  to  fix  an  arbitrary  price 
on  their  goods,  and  not  to  sell  the  same  to  any  persons  buying  watch 
cases  of  plaintiff,  is  not  in  yiolation  of  the  statute ;  and  a  complaint 
which,  on  the  last  analysis,  avers  only  these  facts,  without  averring 
the  absorption  or  the  intention  to  absorb  or  control  the  entire 
market,  or  a  large  part  thereof,  states  no  cause  of  action. 

At  Law.    Action  by-the  Dueber  Watch  Case  Manufactur- 
ing Company  against  the  E.  Howard  Watch  &  Clock  Com- 

•Afflrmed  Circuit  Ctourt  of  Appeals,  Second  Circuit  (66  Fed.,  637), 
See  p.  421. 
»  Syllabus  copyrighted,  1893,  by  West  Publishing  Ca 
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pany  and  others  to  recover  damages  alleged  to  result  from  an 
illegal  conspiracy  to  destroy  plaintiff's  trade.  Defendants 
demur  to  the  complaint    Demurrer  sustained. 

Statement  by  Coxe,  District  Judge : 

The  complaint  alleges  that  prior  to  November  16,  1887,  the  plaintiff 
was  engaged  In  manufacturing  watch  cases  throughout  all  the  states 
of  the  United  States  and  in  foreign  countries,  employing  a  large  num- 
ber of  skilled  artisans  who  were  and  are  able  to  produce  25,000  watch 
cases  per  month.  That  prior  to  said  date  the  plaintiff  had  a  ready 
market  for  its  goods  throughout  the  United  States  and  Canada,  and 
realized  a  profit  of,  at  least,  $175,000  per  annum.  That  on  November 
16, 1887,  the  defendants,  who  were  and  are  engaged  in  selling  watches 
and  watch  cases,  mutually  agreed,  and  notified  the  watch  dealers 
throughout  the  United  States  and  Canada,  including  some  of  the  plain- 
tiff's customers,  "  that  they  would  not  thereafter  sell  any  goods  manu- 
factured by  them  to  any  person,  firm,  association,  or  corporation 
whatsoever  who  thereafter  should  buy  or  sell  any  goods  manufactured 
by  [852]  this  plaintiff/'  That  upon  being  Informed  of  said  agreement 
a  large  number  of  dealers  who  had  previously  purchased  plaintiff's 
goods  withdrew  their  patronage  and  ceased  to  deal  in  plaintiff's  goods. 
That  the  defendants  refused  to  seU  their  goods  to  plaintiff's  customers, 
giving  as  a  reason  that  the  said  customers  dealt  in  plaintlfTs  goods 
and  defendants  decline  to  have  any  business  relations  with  them 
unless  they  would  agree  not  to  deal  in  the  plaintiff's  goods.  That 
prior  to  November  16,  1887,  the  defendants  agreed  among  themselves 
that  they  would  maintain  an  arbitrary  fixed  price  for  their  goods, 
and  pursuant  tliereto  they  have  fixed  and  maintained  an  arbitrary 
price  which  the  public  must  pay  for  their  goods.  That  said  agreement 
of  November  16,  1887,  was  for  the  sole  purpose  of  compelling  plaintiff 
to  join  with  the  defendants  in  their  previous  agreement  to  fix  and 
maintain  arbitrary  prices  for  watch  cases.  That  all  of  said  acts  of 
tlie  defendants  were  for  the  purpose  of  establishing  a  monopoly  in 
watch  cases,  their  object  being  to  crush  competition  and  drive  the 
plaintiff  from  the  business,  unless  he  Joined  the  conspiracy.  That 
the  defendants  by  their  agreements  intended  to  injure  and  impoverisb 
the  plaintiff  and  deprive  It  of  all  profits  and  breakup  its  business.  That 
the  defendants  have  used  the  extended  influence  acquired  by  reason 
of  the  combination  formed  between  tliem  to  prevent  persons  who 
naturally  would  purchase  plaintiff's  watch  cases  from  dealing  with 
the  plaintiff  and  tiave  threatened  said  persons  that  if  they  bought 
plaintiff's  goods  tliey  would  sell  them  no  goods  and  give  them  no 
credit  That  such  conduct  and  threats  effected  a  complete  boycott  and 
resulted  in  the  ostracism  of  plaintiff  from  the  trade,  preventing  the 
lawful  and  ordinary  competition  in  business  which  plaintiff  had  a 
right  to  enjoy.  That  after  the  passage  of  the  act  of  July  2,  1890, 
entitled,  "An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  the  plaintiff  would  have  regained  its  cus- 
tomers and  re-established  its  business  had  not  the  defendants  since  that 
date  ratified,  confirmed,  renewed  and  continued  In  force  the  said  con- 
tracts, agreements  and  combinations  and  served  notice  thereof  upon 
all  the  d^ers  In  plaintiff's  goods.  That  by  reason  of  said  renewals 
and  continued  threats  said  dealers  have  been  compelled  to  refuse  to 
purchase  plaintiff's  goods  to  its  damage  in  tlie  sum  of  $150,000.  Judg- 
ment is  demanded  for  three  times  this  sum,  pursuant  to  section  7  of 
said  act 

The  defendant  above  named  demure  on  the  ground  that  tlie  court 
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has  no  Jurisdiction  of  the  defendant  or  the  subject-matter  of  the 
action,  and,  on  the  further  ground,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  sections  of  the 
act  of  July  2,  1890,  which  are  drawn  in  question,  so  far  as  it  is  neces- 
sary to  quote  them,  are  as  follows :  **  Section  1.  Every  contract,  com- 
bination in  the  form  of  trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce  among  the  several  states,  or  with  foreign  na- 
tions, is  hereby  declared  to  be  illegal.  Sec.  2.  Every  person  who  shall 
monopolize,  or  attempt  to  monopolize,  or  combine  or  conspire  with  any 
other  person  or  persons,  to  monopolize  any  part  of  the  trade  or  com- 
merce among  the  several  states,  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor,"  etc.  *'  Sec.  7.  Any  person  who  shall 
be  injured  in  his  business  or  property  by  any  other  person  or  corpora- 
tion by  reason  of  anything  forbidden  or  declared  to  be  unlawful  by 
this  act,  may  sue  therefor  in  any  circuit  court  of  the  United  States  In 
the  district  in  which  the  defendant  resides  or  is  found,  without  respect 
to  the  amount  in  controversy,  and  shall  recover  threefold  the  damages 
by  him  sustained,  and  the  costs  of  suit,  including  a  reasonable 
attorney's  fee." 

HVilher  <&  Oldham  and  Robert  Sewell^  for  plaintiff. 

Sullivan  cfe  Cromwell^  W.  J.  Curtis^  and  Edward  B.  Hill^ 
for  defendants. 

C!o3U!,  District  Judge,  (after  stating  the  facts  as  above.) 

An  examination  of  the  complaint,  in  the  light  of  the  provi- 
sions of  the  act  of  July  2,  1890,  and  the  decisions  construing 
that  act,  leads  to  the  conclusion  that  the  complaint,  in  its 
present  form  at  least,  cannot  be  sustained.  The  statute  makes 
it  illegal  to  enter  into  [853]  a  contract  or  conspiracy  in  re- 
straint of  interstate  trade  and  also  to  monopolize,  or  attempt 
to  monopolize,  or  combine  or  conspire  with  others  to  monopo- 
lize, such  trade.  There  is  no  allegation  in  the  complaint  that 
the  plaintiff  is  engaged,  or  has  at  any  time,  since  the  passage 
of  the  act,  been  engaged  in  interstate  trade  and  commerce. 
There  is  an  allegation  that  the  plaintiff  is  engaged  in  the 
business  of  manufacturing  watch  cases  throughout  all  the 
states  of  the  United  States  and  in  foreign  countries.  This 
allegation  is  probably  a  mistake  of  the  pleader,  but  if  it  were 
true  it  would  not  be  a  compliance  with  the  requisites  of  the 
law.  A  corporation  may  have  an  operating  manufactory  in 
every  state  of  the  Union  and  yet  not  be  engaged  in  interstate 
commerce.  There  is  no  allegation  that  the  defendants  are, 
or  that  any  of  them  is,  or  was,  engaged  in  interstate  trade, 
or  that  the  articles  made  by  them  are  used  in  such  trade,  or 
that  the  rights  of  the  general  public  have  been  invaded,  or 


Digitized  by 


Qoo^^ 


DUEBSB  WATCH  0A8E  MFG.  CO.  V.  HOWABD   WilTCH  00.     181 
OplnioQ  of  tlie  Ck>urt. 

interstate  commerce  injuriously  affected  by  any  of  the  acts 
of  the  defendants  as  described  in  the  complaint  There  is 
no  allegation  that  the  defendants  absorbed  or  intended  to 
absorb  the  entire  trade  in  watch  cases,  or  that  they  controlled 
the  market,  or  any  considerable  part  thereof,  or  that  they 
were  even  a  majority  of  the  watch  manufacturers  of  the 
United  States,  or  that  the  prices  fixed  by  tiiem  were  more 
than  the  goods  were  worth  or  in  any  respect  unfair.  There 
is  no  statement  that  the  goods  made  by  the  defendants  were 
made  by  them  exclusively,  or  that  such  goods  were  indis- 
pensable to  plaintiff's  customers;  non  constat,  such  goods 
could  have  been  furnished  by  the  plaintiff  or  dealers  other 
than  the  defendants. 

What,  then,  is  the  accusation?  When  analyzed  it  will  be 
found  that  the  illegal  acts  charged  against  the  defendants 
are,  first,  that  they  agreed  to  maintain  an  arbitrary  fixed  price 
for  their  goods;  second,  that  they  agreed  not  to  sell  their 
goods  to  plaintiff's  customers;  and,  third,  that  they  notified 
plaintiff's  customers  of  their  determination.  It  is  only  nec- 
essary to  examine  the  first  and  second  of  these  allegations, 
for  it  is  manifest  that  if  the  agreements  made  by  the  defend- 
ants were  lawful  it  could  not  be  unlawful  to  notify  the  world 
of  their  existence.  Both  of  the  alleged  agreements  were 
made  before  July  2, 1890,  the  result  being  that  the  plaintiff, 
before  the  passage  of  that  act,  lost  its  customers.  The  only 
acts  of  the  defendants  which  by  any  possibility  can  be  con- 
strued as  a  violation  of  the  statute  were  the  ratification  and 
renewal  of  these  agreements  after  its  passage.  The  com- 
plaint alleges  that  but  for  such  renewal  the  plaintiff  would 
have  regained  all  its  old  customers. 

The  first  question  then  is,  does  it  constitute  a  violation  of 
the  statute  for  two  or  more  dealers  to  fix  an  arbitrary  price 
for  their  goodsJ  No  authority  has  gone  to  the  extent  of  hold- 
ing that  such  a  transaction,  in  the  absence  of  other  facts,  is 
illegaL 

The  second  question  is :  Is  it  an  illegal  act,  within  the  pro- 
visions of  the  law  in  question,  for  two  or  more  traders  to 
agree  among  themselves  that  they  will  not  deal  with  thoae 
who  prefer  [854]  to  purchase  the  goods  of  another  designated 
trader  in  the  same  business?    Many  perfectly  legitimate  rea- 
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sons  might  be  suggested  for  such  an  agreement  It  is  not 
a  combination  to  monopolize;  at  least  there  is  no  statement 
of  facts  tending  to  show  that  it  produced  a  monopoly  in  the 
present  case.  Indeed,  it  would  seem  that  it  must  have  had 
a  contrary  effect.  There  was  surely  nothing  to  prevent  the 
plaintiff  from  supplying  its  customers  with  those  things 
which  the  defendants  declined  to  sell  them,  and  thus  enlarge 
its  trade  and  stimulate  competition.  The  plaintiff  was  per- 
fectly free  to  engage  in  every  branch  of  the  watchmaking 
business.  So  were  all  others.  The  plaintiff's  customers 
were  free  to  purchase  of  the  plaintiff,  of  the  defendants,  or 
of  any  other  manufacturer.  The  contract  of  1887  was  not 
one  in  restraint  of  trade  within  any  of  the  definitions  or  au- 
thorities which  have  been  examined,  and  it  is  thought  that 
the  defendants'  acts  are  not  reached  by  any  section  of  the 
law  in  question.  The  construction  contended  for  by  the 
plaintiff  would  render  each  of  the  defendants  liable  to  an 
indictment  not  only,  but  would  make  unlawful  almost  every 
combination  by  which  trade  and  commerce  seek  to  extend 
their  influence  and  enlarge  their  profits.  It  would  extend 
to  every  agreement  where  A.  and  B.  agree  that  they  will 
not  sell  goods  to  those  who  buy  of  C.  It  would  strike  at  all 
agreements  by  which  honest  enterprise  attempts  to  protect 
itself  against  ruinous  and  dishonest  competition. 

It  is  thought  that  these  views  are  in  conformity  with  the 
decisions  of  the  courts  construing  the  act  of  1890.  In  re 
Greene,  52  Fed.  Rep.  104;  U.  S.  v.  Nelson,  Id.  646;  V.  S.  v. 
Trans-Missouri  Freight  Ass'^n,  53  Fed.  Rep.  440;  In  re  Com- 
ing^ 51  Fed.  Rep.  205;  In  re  Terrell^  Id.  213.  The  demurrer 
is  sustained. 


[696]    HAGAN  ET  AL  v.  BLINDELL  ET  AL.« 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  29,  1893.) 

[66  Fed.,  696.] 

Combinations  in  Rxstbaint  of  Trade — ^BQumr  JuaisDionoN. — ^The 
Jurisdiction  of  the  circuit  court  to  entertain  a  suit  to  enjoin  a 

« Injunction  pendente  lite  granted  by  Circuit  Court*  Eastern  Dis- 
trict of  Louisiana  (54  Fed.,  40).    See  p.  lOa 
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combination  of  persons  from  Interfering  with  and  preventing  ship- 
owners from  sliipping  a  crew  may  be  maintained  on  the  ground  of 
preventing  a  multiplicity  of  suits  at  law,  and  for  the  reason  that 
damages  at  law  [697]  for  interrupting  the  business  and  Intercepting 
the  profits  of  pending  enterprises  and  voyages  must,  in  their  nature, 
be  conjectural,  and  not  susceptible  of  proof.  54  Fed.  Rep.  40, 
a£Elrmed.o 
Samb — Injunction  Pendente  Lmc — Evidence. — Evidence  that,  by 
reason  of  the  action  of  a  combination  of  persons,  the  crew  left 
complainants*  ship  as  she  was  about  to  sail,  and  that  another  crew 
could  not  be  procured  for  nine  days,  and  then  only  with  the  assist- 
ance of  the  police  authorities  and  the  protection  of  a  restraining 
order,  while  other  vessels  In  the  vicinity  had  no  difficulty  in 
getting  crews.  Is  sufficient  to  authorize  the  court  to  enjoin  Inter- 
ference with  the  business  of  the  complainants  by  such  combination 
pendente  lite.    54  Fed.  Rep.  40,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Ix)uisiana. 

In  Equity.  Bill  of  Blindell  Bros.  &  Co.  and  others  against 
Charles  Hagan  and  others  to  enjoin  interference  with  their 
business  as  shipowners.  From  a  decree  granting  an  injunc- 
tion pendente  lite,  (54  Fed.  Rep.  40,)  defendants  appeal. 
Affirmed. 

John  D.  Grace  and  J.  Wara  Gurley^  Jr.^  {Gurley  dk 
MeUoriy  on  the  brief,)  for  appellants. 

F.  B.  Earhart  and  H,  P.  Dart^  for  appellee. 

Before  Pardee  and  McCormick,  Circuit  Judges,  and  Toul- 
MiN,  District  Judge. 

TouLMiN,  District  Judge. 

The  only  practical  question  presented  by  the  record  is 
whether  the  court  below  had  jurisdiction  of  the  case,  as  made 
by  the  bill.  We  concur  in  the  conclusion  reached  by  the 
learned  judge  who  decided  the  case  below,  as  expressed  in  his 
opinion,  and  which  is  made  a  part  of  the  record,  that  the 
jurisdiction  of  the  court  is  maintainable  on  general  principles 
of  equitable  jurisdiction;  and  a  careful  examination  of  the 
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case  satisfies  us  that,  under  all  the  facts  before  it,  tiiere  was 
DO  error  in  the  court  awarding  a  preliminary  injunction. 
The  decree  is  therefore  aflBrmed. 


[86]  WORKINGMEN'S  AMALGAMATED  COUNCIL 
OF  NEW  ORLEANS  ET  AL.  v.  UNITED  STATES.- 

(Circuit  Court  of  Appeals,  Fifth  Circuit    June  18,  1883.) 

[57  Fed.,  85.] 

CiBCurr  CouBT  of  Appeals — Review  of  Order  Granting  Temporary 
Injunction. — ^The  circuit  court  of  appeals  will  not  reverse  an  Inter- 
locutory order  granting  or  continuing  a  temporary  injunction  un- 
less it  is  clearly  shown  that  the  same  was  improvidently  granted, 
and  is  hurtful  to  the  appellant^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Louisiana. 

In  Equity.  Suit  by  the  Uaited  States  against  the  Work- 
ingmen's  Amalgamated  Council  of  New  Orleans,  La.,  and 
others,  to  restrain  the  defendants  from  interfering  with 
interstate  and  foreign  commerce.  An  order  was  made  in 
the  court  below  granting  a  temporary  injunction,  (54  Fed. 
Rep.  994,)  and  defendants  appeal  therefrom.    Affirmed. 

M.  Marks^  (A.  H.  Leonard  and  Evans  cfe  Dunn,  on  the 
brief,)  for  appellants. 

F.  B.  Earhartj  for  the  United  States. 

Before  McCormick,  Circuit  Judge,  and  Toulmin,  Dis- 
trict Judge. 

McCormick,  Circuit  Judge* 

November  10, 1892,  the  district  attorney  for  the  eastern  dis- 
trict of  Louisiana,  acting  under  the  direction  of  the  attorney 
general,  in  the  name  of  the  United  States,  exhibited  in  the 
circuit  court  for  said  eastern  district  of  Louisiana  a  bill  for 

•  Temporary  injunction  granted  by  the  Circuit  Court  for  Bastem 
Louisiana  (54  Fed.,  994).    See  p.  110. 
»  Syllabus  copyrighted,  18D4,  by  West  Publishing  Co. 
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injimction  under  the  act  of  congress  to  protect  trade  and  com- 
merce against  unlawful  restraint  and  monopolies.  26  Stat. 
209.  The  circuit  court  exercised  just  caution,  and  gave  re- 
spondents ample  time  to  show  cause  why  the  preliminary  in- 
junction sought  should  not  be  granted.  Respondents  im- 
proved the  time  thus  allowed  them,  and,  in  all  the  forms  in 
use  in  such  proceedings,  submitted  matters  of  law  and  fact 
in  opposition  to  the  granting  of  the  temporary  injunction. 
The  motion  for  the  temporary  injunction  continued  pending, 
and  the  hearing  of  it  was  adjourned  from  time  to  time  until 
the  27th  March,  1893,  when  the  circuit  court  passed  the  de- 
cree granting  the  temporary  injunction,  as  prayed  sfor  in  the 
bill,  as  to  the  appellants,  and  the  respondents  appealed. 

The  appellants  assign  as  error  the  overruling  by  the  circuit 
court  of  each  of  the  grounds  of  objection  urged  in  that  court 
against  the  granting  of  said  injunction.  These  are  well 
summarized,  discussed,  and  disposed  of  in  the  very  able 
opinion  of  the  judge  of  the  circuit  court  who  passed  the  de- 
cree now  sought  to  be  reversed.  The  matters  of  law  pre- 
sented to  and  considered  by  him  were  not  well  taken  by  the 
appellants,  respondents  below,  and  the  circuit  court's  ruling 
to  that  effect  was  correct.  The  bill  exhibited  is  clearly  within 
the  statute,  and  the  pleadings  of  the  respondents  were  not 
such  as  [86]  to  require  the  refusal  of  the  prayer  for  a  tem- 
porary injunction.  The  volume  of  assisting  and  counter 
affidavits  was  large,  and  the  conflict  of  this  testimony  sharp 
and  emphatic,  such  as  must,  in  the  nature  of  the  case,  make 
variant  impressions  on  the  minds  of  different  judges  as 
to  the  facts  shown.  The  summary  of  the  proof  made  in  the 
opinion  of  the  judge  of  the  circuit  court  is  fairly  supported 
by  the  record,  and  shows  that  there  was  proof  tending  to 
support  the  allegations  of  the  bill.  The  providing  by  law 
for  an  appeal  from  an  interlocutory  order  granting  an  in- 
junction certainly  clothes  the  court  of  appeals  with  the  power 
and  charges  it  with  the  duty  of  reviewing,  and  in  a  proper 
case  reversing,  the  action  of  the  trial  court  in  granting 
such  injunctions;  but  as  to  issues  of  fact,  presented  as 
tkey  only  can  be  presented  in  such  cases,  the  findings  of 
the  facts  expressed  or  implied  in  the  action  of  the  trial  court 
should  be  given  due  weight,  and  its  action,  so  far  as  it  rests 
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on,  or  is  affected  by,  the  state  of  facts  proved,  should  not  be 
reversed  unless  it  is  made  clearly  to  appear  that  it  was  im- 
provident and  hurtful  to  the  appellant.  In  this  case  the 
most  that  can  be  urged  against  the  order  having  relation  to 
the  state  of  the  proof  is  that  it  was  unnecessary.  It  only 
enjoined  the  appellants  from  doing,  pending  this  suit,  what 
the  statute  forbids  and  provides  may  be  prevented  by  in- 
junction. On  this  appeal  from  an  interlocutory  order, 
which  we  affirm,  we  deem  it  unnecessary  to  anticipate  the 
further  progress  and  final  hearing  of  this  case  by  an  ex- 
pression of  our  views  as  to  the  full  scope  and  sound  con- 
struction'of  this  recent  and  important  statute.  The  order 
of  the  circuit  court  is  affirmed. 


168]    UNITED      STATES      v.      TRANS  -  MISSOURI 
FREIGHT  ASSOCIATION  ET  AL.« 

(Circuit  Court  of  Appeals,  Eighth  Circuit    October  2,  1893.) 
[58  Fed.,  58.] 

Statutes — Constbuction. — Every  statute  must  be  read  in  the  light  of 
the  general  laws  upon  the  same  subject  In  force  nt  the  time  of  Its 
enactment^ 

Same — Criminal  Laws — Common-Law  Offense  Adopted  by  Con- 
gress.— Where  congress  adopts  or  creates  a  common-law  offense, 
and  in  doing  so  uses  terms  which  have  acquired  a  well-understood 
meaning  by  Judicial  Interpretation,  the  presumption  Is  that  the 
terms  were  used  In  that  sense,  and  courts  may  properly  look  to  prior 
decisions  Interpreting  them  for  the  meaning  of  the  terms  and  the 
definition  of  the  offense  where  there  is  no  other  definition  in  the  act. 

Monopolies — Restraint  of  Interstate  Commerce. — ^The  contracts, 
combinations  in  the  form  of  trust  or  otherwise,  and  conspiracies  In 
restraint  of  trade  declared  to  be  illegal  in  interstate  and  Interna- 
tional commerce  by  the  act  of  July  2,  1890,  entitled  "An  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  monop- 
olies," (26  Stat  209,  c  647;  Rev.  St  Supp.  762,)  are  the  contracts, 
combinations,  and  conspiracies  in  restraint  of  trade  that  had  been 
declared  by  the  courts  to  be  against  public  policy  and  void  under  the 
common  law  before  the  passage  of  that  act 

o  Decision  in  the  Circuit  Court,  Kansas  (53  Fed.,  440).    See  p.  80. 
Reversed  by  the  Supreme  Court  (166  U.  &,  290).    See  p.  648. 
»  Syllabus  copyrighted,  1894,  by  West  Publishing  Ck>. 
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Sams.— The  test  of  the  Ttlidity  of  each  oootracts  or  comblnationa  la 
not  the  existence  of  restriction  upon  competition  imposed  thereby, 
hut  the  reasonableness  of  that  restriction  onder  the  facts  and  cir- 
comstances  of  each  particular  case.  Public  welfare  is  first  con- 
ridered,  and,  if  the  contract  or  combination  appears  to  have  been 
made  for  a  Jost  and  honest  purpose,  and  the  restraint  upon  trade  is 
not  specially  injurious  to  the  public,  and  is  not  greater  than  the  pro- 
tection of  the  legitimate  interests  of  the  party  in  whose  favor  the 
restraint  is  imposed  reasonably  requires,  the  contract  or  combination 
is  not  illegal.  Shiras,  District  Judge,  dissenting,  on  the  ground  that 
this  rule  Is  not  applicable  to  corporations  charged  with  public 
duties. 

[59]  Samb— Oommon-Law  Rulb.— The  ground  on  which  certain 
dassee  of  contracts  and  combinations  in  restraint  of  trade  were 
held  illegal  at  common  law  was  that  tbcy  were  against  public  policy. 

PuBUo  PouoT — ^How  Dbtebmined. — ^The  public  policy  of  the  nation 
must  be  determined  from  its  constitution,  laws,  and  Judicial  de- 
cisions. 

Sahb — IRTKBSTATE  CoiiifiscE. — ^The  sct  of  February  4,  1887,  entitled 
'*An  act  to  regulate  commerce,"  demonstrates  the  fact  that  from 
the  date  of  the  passage  of  that  act  it  has  be^i  the  public  policy 
of  this  nation  to  regulate  that  part  of  interstate  conmierce  which 
consists  of  transportation,  and  to  so  far  restrict  competition  in 
freight  and  pass^iger  rates  between  railroad  companies  engaged 
therein  as  shall  be  necessary  to  make  such  rates  open,  public, 
reasonable,  uniform,  and  steady,  and  to  prevent  discriminations 
and  undue  preferences. 

Bquitt — HxABiNO  ON  Bnx  AND  Answkb — BvioBNCK. — When  a  suit  Is 
heard  on  bill  and  answer,  the  allegations  of  fact  in  the  bill  that  are 
denied  in  the  answer  are  to  be  taken  as  disproved,  and  the  averments 
of  fact  in  the  answer  stand  admitted. 

Same. — Where  the  contract  Is  admitted,  but  the  allegations  tending  to 
show  its  sinister  purpose,  tendency,  and  effect  contained  in  the  bill 
are  daiied  by  the  answer,  and  averments  tending  to  show  a  Just  and 
honest  purpose,  tendency,  and  effect  are  made,  the  latter  averments 
contained  in  the  answer  stand  admitted,  and  the  contract  will  be 
presumed  to  have  been  made  for  an  honest  and  legitimate  purpose, 
unless  the  provisions  of  the  agreement  clearly  show  the  contrary. 
In  the  examination  of  such  a  contract,  fraud  and  Illegality  are  not 
to  be  presumed. 

CtoRTRAcrs — PuBUO  PoucT. — Freedom  of  contract  is  as  essential  to 
unrestricted  commerce  as  freedom  of  competition*  and  one  who  asks 
the  court  to  put  restrictions  upon  the  right  to  contract  ought  to 
make  It  clearly  appear  that  the  contract  assailed  Is  against  public 
policy. 

Same — Rbstbaint  of  Tbaob — Antx-Tbust  Act. — ^A  coutract  between 
railroad  companies  forming  a  freight  association  that  they  will 
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establisb  and  maintain  sach  rates,  rales,  and  regulations  on  freight 
traffic  between  competitive  points  as  a  committee  of  their  choosing 
shall  recommend  as  reasonable;  that  these  rates,  roles,  and  regola- 
tions  shall  be  public;  that  there  shall  be  monthly  meetings  of  the 
association,  composed  of  one  representative  from  each  railroad  com- 
pany; that  each  company  shall  give  five  days'  notice  before  some 
monthly  meeting  of  every  reduction  of  rates  or  deviation  from  the 
rules  it  proposes  to  malce;  that  it  will  advise  with  the  representa- 
tives of  the  other  members  at  the  meeting  relative  to  the  proposed 
modification,  will  submit  the  question  of  its  proposed  action  to  a 
vote  at  that  meeting,  and,  if  the  proposition  is  voted  down,  that  it 
will  then  give  ten  days'  notice  that  it  will  make  the  modification 
notwithstanding  the  vote  before  It  puts  the  proposed  change  into 
^ect;  that  no  member  will  falsely  bill  any  freight,  or  bill  any 
at  a  wrong  classification;  and  that  any  member  may  withdraw 
from  the  association  on  a  notice  of  thirty  days, — appears  to  be  a 
contract  tending  to  make  competition  fair  and  open,  and  to  induce 
steadiness  of  rates,  and  Is  in  accord  with  the  policy  of  the  inter- 
state commerce  act  Such  agreement  cannot  be  adjudged  to  be  a 
contract  or  conspiracy  in  restraint  of  trade  under  the  anti-trust  act 
when  it  is  admitted  that  the  rates  maintained  under  the  same  have 
been  reasonable,  and  that  the  tendency  has  been  to  diminish,  rather 
than  to  enhance,  rates,  and  there  is  no  oliier  evidence  of  its  conse- 
quences or  effect  Shiras,  District  Judge,  dissenting.  58  Fed.  Rep. 
440,  affirmed. 

Same. — ^No  monopoly  of  trade  or  attempt  to  monopolize  trade  within 
the  meaning  of  the  anti-trust  act  is  proved  by  such  a  contract 

[60]  Same.— The  railroad  companies  who  are  parties  to  such  a  con- 
tract do  not  thereby  substantially  disable  themselves  from  the  dis- 
charge of  their  public  duties 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas.    Affirmed. 

Statement  by  Sanborn,  Circuit  Judge : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  dismissing  a 
bill  brought  by  the  United  States  against  the  Trans-Missouri  Freight 
Association  and  18  railroad  companies,  under  the  provisions  of  the 
act  of  congress  of  July  2,  1800,  entitled  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,"  commonly 
known  as  the  "Sherman  Anti-Trust  Act,"  (26  Stat  209,  a  647;  Rev. 
St  Supp.  762,)  to  dissolve  the  association,  and  enjoin  the  railroad 
companies  from  fulfilling  an  agreement  with  each  other  to  have  and 
maintain  joint  rules,  regulations,  and  rates  for  carrying  freight 
between  competing  points  upon  their  several  roads.  The  case  was 
heard  on  the  bill  and  the  answers  of  the  several  defendants. 

The  bill  alleges  that  the  defendant  railroad  companies  were  corpora- 
tions and  common  carriers,  and  that  they  owned  independent  and 
competing  lines  of  railroad  in  that  part  of  the  United  States  west 
of  the  Mississippi  and  Missouri  rivers;  that  they  were  engaged  In 
transporting  freight  among  the  states  and  to  and  from  foreign  na- 
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tions,  and  that  they  had  been  eneonraged  to  constract  and  maintain 
these  competing  lines  of  railroad  independent  of  each  other  by  sub- 
sidies and  grants  of  lands  from  the  United  States  and  the  people  of 
the  states  and  territories  west  of  these  great  rivers.  The  bill  then 
alleges  that,  not  being  content  with  the  rates  of  freight  they  were  re- 
ceiving, intending  oppressively  to  augment  those  rates,  to  counteract 
ttie  effect  of  free  competition  upon  them,  to  establish  and  maintain 
arbitrary  rates,  and  to  procure  large  sums  of  money  from  the  people 
of  those  states  and  territories  engaged  in  interstate  commerce,  they 
entered  into  an  agreement  on  March  15,  1889,  which,  as  subsequently 
noodified,  reads  thus: 

**  Memorandum  of  agreement,  made  and  entered  Into  this  fifteenth 
day  of  March,  1889,  by  and  between  the  following  railroad  companies, 
vis. :  Atchison,  Topeica  ft  Santa  Fe  Railroad,  Chicago,  Rock  Island  ft 
Pacific  Railway,  Chicago,  St  Paul,  Minneapolis  ft  Omaha  Railway, 
Burlington  ft  Missouri  River  Railroad  In  Nebraslca,  Denver  ft  Rio 
Grande  Railroad,  Denver  ft  Rio  Grande  Western  Railway,  Fremont, 
Elkhom  ft  Missouri  Valley  Railroad,  Kansas  City,  Ft  Scott  ft  Mem- 
phis Railroad,  Kansas  City,  St  Joseph  ft  Council  Bluffs  Railroad, 
Missouri  Pacific  Railway,  Sioux  City  ft  Pacific  Railroad,  St  Joseph 
ft  Grand  Island  Railroad,  St  Louis  ft  San  Francisco  Railway,  Union 
Pacific  Railway,  Utah  Central  Railway,  and  such  other  companies 
as  may  hereafter  become  parties  hereto.  Witnesseth,  for  the  pur- 
pose of  mutual  protection,  by  establishing  and  maintaining  reasonable 
rates,  rules,  and  regulations  on  all  freight  traffic,  both  through  and 
local,  the  subscribers  do  hereby  form  an  association,  to  be  known  as 
tbe  Trans-Mlssourl  Freight  Association,  and  agree  to  be  governed 
by  the  following  provisions: 

••Abticle  I. 

"The  trafllc  to  be  Included  In  the  Trans-Missouri  Freight  Associa- 
tion shall  be  as  follows: 

**1.  All  traffic  competitive  between  any  two  or  more  members 
hereof  passing  between  points  in  the  following  described  territory, 
commencing  at  the  Gulf  of  Mexico,  on  the  95th  meridian ;  thence  north 
to  the  Red  River ;  thence  via  that  river  to  the  eastern  boundary  line 
of  the  Indian  territory;  thence  north  by  said  boundary  line  and  the 
eastern  line  of  the  state  of  Kansas  to  the  Missouri  river,  at  Kansas 
City;  thence  via  the  said  Missouri  river  to  the  point  of  intersection 
of  that  river  with  the  eastern  boundary  of  Montana ;  thence  via  the 
said  eastern  boundary  line  to  the  International  line, — the  foregoing 
to  be  known  as  the  *  Missouri  River  line ; '  thence  via  said  International 
line  to  the  Pacific  coast;  thence  via  the  Pacific  coast  to  the  inter- 
national line  between  the  United  States  and  Mexico;  thence  via  said 
International  line  to  [61]  the  Gulf  of  Mexico,  and  thence  Tla  said 
Gulf  to  the  point  of  beginning.  Including  business  between  points  on 
the  boundary  line  as  described. 

"  2.  All  freight  traffic  originating  within  the  territory  as  defined  In 
the  first  section  when  destined  to  points  east  of  the  aforesaid  Missouri 
river  line. 

"  EXCEPTIONS. 

"(a)  The  D.  ft  R.  G.  and  the  D.  ft  R.  G.  W.,  except  their  business 
to  and  from  points  in  Colorado  west  of  the  D.  ft  R.  G.  line  between 
Denver  and  Trinidad ;  also  business  via  their  lines  between  points  In 
Colorado  and  points  In  Utah. 

"AH  local  business  between  Denver  and  Trinidad  and  intermediate 
points;  all  local  business  of  the  A.,  T.  ft  S.  F.  between  Pueblo  and 
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Canon  City,  Colo. ;  all  stone  traffic  having  bolii  origin  and  destination 
within  the  state  of  Colorado. 

"The  Jurisdiction  of  this  association,  in  so  far  as  the  business  of 
the  Denver  &  Rio  Grande  and  the  Denver  and  Rio  Grande  Western 
Railway  Companies  is  concerned,  covers  the  following  traffic,  namely : 

"All  freight  traffic  to,  from,  or  through  all  common  or  Junction 
points  in  the  states  of  Nebraska  and  Kansas  and  the  Indian  Territory, 
originatiug  at  or  destined  to  Denver,  Colorado  Springs,  Pueblo,  or 
Trinidad. 

"All  freight  traffic  between  Ogden,  Spanish  Fork,  and  intermediate 
points  on  the  one  hand,  and  to,  from,  or  through  points  in  Kansas  or 
Nebraska  upon  or  east  of  the  103d  meridian,  on  the  other  hand. 

"  Traffic  which  may  be  excluded  under  the  application  of  the  above 
is  only  such  as  may  be  delivered  to  or  received  from  the  Denver  ft 
Rio  Grande  Railroad  and  Denver  and  Rio  Grande  Western  Railway. 

"(b)  Traffic  included  in  the  Transcontinental  and  International 
Association. 

"(c)  Traffic  passing  between  points  in  Kansas  or  Nebraska  and 
Mississippi  river  points,  Carondelet  and  south;  also  traffic  passing 
betweep  points  in  Kansas  or  Nebraska  and  points  in  the  southern 
states  east  of  the  Mississippi  river  and  south  of  the  south  line  of 
Kentucky  and  Virginia,  regardless  of  the  route  by  which  the  business 
crosses  the  Mississippi  or  Ohio  rivers. 

"(d)  Traffic  passing  between  Missouri  river  points  and  points  in  the 
territory  east  of  said  river. 

"(e)  All  traffic  to  points  on  the  Northern  Pacific  and  Manitoba  Rail- 
ways. 

"(f)  Traffic  to  points  In  Arkansas. 

"(g)  Coal,  stone,  and  gravel  from  Colorado,  Wyoming,  and  Dakota, 
to  points  In  Kansas  and  Nebraska,  and  to  Sioux  City,  Council  Bluffs, 
or  Pacific  Junction,  Iowa,  St  Joseph,  Kansas  City,  or  Boswell,  Mo. 

"(h)  The  interchange  of  traffic  with  the  Colorado  Midland  and 
South  Park  Companies,  to  or  from  Aspen,  Colorado,  Glenwood  Springs, 
Colorado,  and  intermediate  points,  Including  coal  branches  therefrom, 
and  Buena  Vista,  (Colorado,  and  Leadville,  Colorado. 

"(I)  Business  to  and  from  Florence,  Colorado,  by  all  lines. 

"Article  II. 

"  Section  1.  The  association  shall,  by  unanimous  vote,  elect  a  chair- 
man of  the  organization.  The  chairman  may  be  removed  by  a  two- 
thirds  vote  of  the  members. 

"  Sec.  2.  There  shall  be  regular  meetings  of  the  association  at  Kan- 
sas City,  unless  notice  shall  be  given  by  the  chairman  that  the  business 
to  be  transacted  does  not  warrant  calling  the  members  together,  which 
notice  shall  be  given  not  less  than  four  days  before  the  day  set  for 
the  meeting.  When  a  meeting,  regular  or  special,  is  convened,  it  shall 
be  incumbent  upon  each  party  hereto  to  be  represented  by  some  officer 
authorized  to  act  definitely  upon  any  and  all  questions  to  be  con- 
sidered. Each  road  shall  designate  to  the  chairman  one  person  who 
shall  be  held  personally  responsible  for  rates  on  that  road.  Such 
person  shall  be  present  at  all  regular  meetings  when  possible,  and 
shall  represent  his  road,  unless  a  superior  officer  is  present  If  unable 
to  attend,  he  shall  send  a  substitute,  with  written  authority  to  act 
upon  all  questions  which  may  arise,  and  the  vote  of  such  substitute 
shall  be  binding  upon  the  company  he  represents. 

"Sec.  3.  A  committee  shall  be  appointed  to  establish  rates,  rulefl, 
and  reg-  [68]  ulations  on  the  traffic  subject  to  this  association,  and  to 
consider  changes  therein,  and  make  rules  for  meeting  the  competi- 
tion of  ontaide  lines.    Their  conclusions,  when  unanimous,  shall  be 
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made  effect!  ye  when  they  so  order ;  but  if  they  differ  the  question  at 
issue  sliall  oe  referred  to  the  managers  of  the  lines  parties  hereto,  and 
if  tliey  disagree  it  shall  be  arbitrated  in  the  manner  provided  in 
article  7. 

"  Sec.  4.  At  least  five  days*  written  notice  prior  to  each  monthly 
meeting  shall  be  given  the  chairman  of  any  proposed  reduction  in 
rates,  or  change  in  any  rule  or  regulation  governing  freight  traffic; 
eight  days  in  so  far  as  applicable  to  the  traffic  of  Colorado  or  Utah. 

**  Sec  6.  At  each  monthly  meeting  the  association  stiall  consider 
and  vote  upon  all  changes  proposed  of  which  due  notice  has  been 
given,  and  all  parties  shall  be  bound  by  the  decision  of  the  associa- 
tion so  expressed,  unless  then  and  there  the  parties  shall  give  the 
association  definite  written  notice  that  in  ten  days  thereafter  they 
shall  make  such  modification,  notwithstanding  the  vote  of  the  asso- 
ciation: provided,  that,  if  the  member  giving  notice  of  the  change 
shall  fail  to  be  represented  at  the  meeting,  no  action  shall  be  taken 
on  its  notice,  and  the  same  shall  be  considered  withdrawn.  Should 
any  member  insist  upon  a  reduction  of  rate  against  the  views  of 
the  majority,  or  If  the  majority  favor  the  same,  and  If,  in  the  Judg- 
ment of  said  majority,  the  rate  so  made  affects  seriously  the  rates 
upon  other  traffic,  then  the  association  may,  by  a  majority  vote  upon 
such  other  traffic,  put  into  effect  corresponding  rates,  to  take  effect 
upon  the  same  day.  By  unanimous  consent  any  rate,  rule,  or  regulation 
relating  to  freight  traffic  may  be  modified  at  any  meeting  of  the  asso- 
ciation without  previous  notice. 

"  Sec.  6.  Notwithstanding  anything  in  this  article  contained,  each 
member  may,  at  Its  peril,  make  at  any  time,  without  previous  notice, 
such  rate,  rule,  or  regulation  as  may  be  necessary  to  meet  the  com- 
petition of  lines  not  members  of  the  association,  giving  at  the  same 
time  notice  to  the  chairman  of  Its  action  In  the  premises.  If  the 
chairman  upon  investigation  shall  decide  that  such  rate  Is  not  neces- 
sary to  meet  the  direct  competition  of  lines  not  members  of  the 
association,  and  shall  so  notify  the  road  making  the  rate,  it  shall 
immediately  withdraw  such  rate.  At  the  next  meeting  of  the  associa- 
tion held  after  the  making  of  such  rate  it  shall  be  reported  to  the 
association,  and,  if  the  association  shall  decide  by  a  two-thirds  vote 
that  such  rate  was  not  made  in  good  faith  to  meet  such  competition, 
the  member  offending  shall  be  subject  to  the  penalty  provided  in 
section  8  of  this  article.  If  the  association  shall  decide  by  a  two- 
thirds  vote  that  such  rate  was  made  In  good  faith  to  meet  such  com- 
petition, it  shall  be  considered  as  authority  for  the  rate  so  made. 

"  Sec.  7.  All  arrangements  with  connecting  lines  for  the  division  of 
through  rates  relating  to  traffic  covered  by  this  agreement  shall  be 
made  by  authority  of  the  association:  provided,  however,  that  when 
one  road  lias  a  proprietary  interest  in  another  the  divisions  between 
such  roads  shall  be  what  they  may  elect,  and  shall  not  be  the  prop- 
erty of  the  association:  provided,  further,  that  as  regards  traffic 
contracts  at  this  date  actually  existing  between  lines  not  having 
common  proprietary  interests,  the  same  shall  be  reported,  so  far  as 
divisions  are  concerned,  to  the  association,  to  the  end  that  divisions 
with  competing  lines  may,  If  thought  advisable  by  them,  be  made  on 
equally  favorable  terms. 

•*Sea  8.  It  shall  be  the  duty  of  the  chairman  to  investigate  all 
apparent  violations  of  the  agreement,  and  to  report  his  findings  to 
the  managers,  who  shall  determine  by  a  majority  vote  (the  member 
against  whom  complaint  Is  made  to  have  no  vote)  what,  if  any, 
penalty  shall  be  assessed,  the  amount  of  each  fine,  not  to  exceed  one 
hundred  dollars,  to  be  paid  to  the  association.  If  any  line  party 
beceto  agrees  with  a  shipper,  or  any  one  else,  to  secure  a  reduction 
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or  diange  in  rates,  or  diange  In  the  roles  or  regulations,  and  it  is 
shown  npon  investigation  by  the  chairman  that  such  an  arrangement 
was  ^ected,  and  traffic  thereby  secured,  snch  action  shall  be  reported 
to  the  managers,  who  shall  determine,  as  above  provided,  wtiat,  if  any, 
penalty  shall  be  assessed. 

'*  Sec  9.  When  a  penalty  shall  have  been  declared  against  any  mem- 
ber of  this  association,  the  chairman  shall  notify  the  managing  ofAcer 
bf  said  com-  [63]  pany  tliat  snch  fine  has  been  assessed*  and  tliat 
within  ten  days  thereafter  he  will  draw  for  the  amount  of  the  fine; 
and  the  draft,  when  presented,  shall  be  honored  by  the  company  thus 
assessed. 

**  Sec.  10.  All  fines  collected  to  he  used  to  defray  the  expenses  of  the 
association,  the  offending  party  not  to  be  benefits  by  the  amounts 
it  may  pay  as  fines. 

**  Sec  11.  Any  member  not  present  or  fully  repres^ited  at  roll  call 
of  general  or  special  meetings  of  the  freight  association,  of  which 
due  and  proper  notice  has  been  given,  shall  be  fined  one  dollar,  to  be 
assessed  against  Iiis  company,  unless  he  shall  have  previously  filed 
with  the  chairman  notice  of  inability  to  be  present  or  represented. 

••Abticle  III. 

"  The  duties  and  power  of  the  chairman  shall  be  as  follows : 

"  Section  1.  He  shall  preside  at  all  meetings  of  the  association,  and 
make  and  keep  a  record  thereof,  and  promulgate  such  of  said  proceed- 
ings as  may  be  necessary  to  inform  the  parties  hereto  of  the  action 
taken  by  the  association. 

**Sec  2.  He  shall  at  all  times  keep  and  publish  for  the  use  of 
the  members  a  full  record  of  the  rates,  rules,  and  regulations  prevail- 
ing on  all  lines  parties  hereto  on  business  covered  by  this  agreement, 
and  each  of  the  parties  hereto  agrees  to  furnish  such  number  of  copies 
of  the  rates,  rules,  and  regulations  issued  by  it  as  the  chairman  may 
require. 

"Sec.  3.  He  shall  construe  this  agreement  and  all  resolutions 
adopted  thereunder,  his  construction  to  be  binding  until  changed  by 
a  majority  vote  of  the  association. 

"  Sec  4.  He  shall  publish  in  Joint  form  all  rates,  rules,  or  regula- 
tions which  are  general  in  their  character  and  apply  throughout  the 
territory  of  the  association,  and  shall  also  publish  in  the  manner  above 
such  rates,  rules,  or  regulations  applying  on  traffic  common  to  two 
or  more  lines  as  may  be  agreed  upon  by  the  lines  in  interest 

••  Sec.  5.  He  shall  be  furnished  with  copies  of  all  waybills  for  freight 
carried  under  this  agreement  when  called  for,  and  shall  furnish  such 
statistics  as  may  be  necessary  to  give  members  general  information 
as  to  the  traffic  moved,  subject  to  the  provisions  of  the  Interstate  Com- 
merce Railway  Association  agreement  as  to  lines  members  thereof. 

"  Sec  6.  He  shall  render  to  each  member  of  the  association  monthly 
statements  of  the  expenses  of  the  association,  showing  the  proportions 
due  from  each,  and  shall  make  drafts  on  members  for  the  different 
amounts  thus  shown  to  be  due. 

*'  Sec.  7.  He  shall  hear  and  determine  all  charges  of  violations  of 
this  agreement,  and  assess,  collect,  and  dispose  of  the  fines  for  such 
violations  as  provided  for  herein. 

**  Sec  8.  The  chairman  shall  be  empowered  to  authorize  lines  in  the 
association  to  meet  the  rates  of  another  line  or  other  lines  in  the  as- 
sociation when  in  his  Judgment  such  action  is  Justified  by  the  cir- 
cumstances ;  this,  however,  not  to  act  in  any  way  as  an  Indorsement 
of  an  unauthorized  rate  made  by  any  member. 

"  Sec  9.  Only  parties  Interested  shall  vote  upon  questions  arising 
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ander  the  agreement,  and  in  caae  of  doubt  the  chalnnan  aha  11  decide 
as  to  whether  any  party  Is  00  Interested  or  notr  subject  to  tLppeaA,  as 
[NreTided  by  section  3  of  article  3  of  the  agreement 

"Abticlb  IV. 

"i^jy  willful  under-billing  in  weights  or  billing  of  freight  at  wrong 
dassmcation  shall  be  considered  a  yiolation  of  this  agreement,  and  the 
rules  and  regulations  of  any  weighing  association  or  inspection  bureau 
as  established  by  it,  or  as  enforced  by  its  officers  and  agents,  shall  be 
considered  binding  under  the  provisions  of  this  agreement,  and  any 
willful  violation  of  them  shall  be  subject  to  the  penalties  provided 
herein. 

** Abticlb  V. 

"  The  expenses  of  the  association  shall  be  borne  by  the  several  par- 
ties in  such  proportion  as  may  be  fixed  by  the  chairman.  Any  member 
not  satisfied  with  the  allotment  so  made  may  appeal  to  the  associa- 
tion, which  shall,  at  [64]  Its  first  regular  meeting  thereafter,  deter- 
mine the  matter,  which  may  be  done  by  a  two-thirds  vote  of  the 
members. 

''Abticlx  VI. 

"There  shall  be  an  executive  committee  of  three  members,  to  be 
elected  by  unanimous  vote.  The  committee  shall  approve  the  appoint- 
ment and  salaries  of  necessary  employes,  except  that  of  the  chairman, 
and  authorize  all  disbursements.  All  action  of  this  committee  shall 
be  unanimous. 

•*  Article  VIL 

"  In  case  the  managers  of  the  lines  parties  hereto  fail  to  agree  upon 
any  question  arising  under  this  agreement  liiat  shall  be  brought 
before  the  association,  it  shall  be  referred  to  an  arbitration  board, 
which  shall  consist  of  three  members  of  the  executive  board  of  the 
Interstate  Ck>mmerce  Railway  Association:  provided,  however,  that, 
in  case  of  arbitration  in  which  the  members  of  this  association  only 
are  interested,  they  may,  by  unanimous  vote,  substitute  a  special 
board. 

•*  Abticlb  VIII. 

"This  agreement  shall  take  eflPect  April  1,  1889,  subject  thereafter 
to  thirty  days'  notice  of  a  desire  on  the  part  of  any  line  to  withdraw 
from  or  amend  the  same." 

The  bill  further  alleges  that  this  agreement  took  effect  April  15, 
1889;  that  under  it  rules,  regulations,  and  rates  for  carrying  freight 
over  the  railroads  of  the  defendant  companies  were  fixed  by  the  asso- 
ciation, and  have  since  been  maintained  by  them;  that  since  that 
date  these  railroad  companies  have  declined  and  refused  at  all  times 
to  fix  or  give  rates  for  the  carriage  of  freight  based  upon  the  cost  of 
constructing  and  maintaining  their  several  lines  of  railroad  and  the 
cost  of  carrying  freights  over  the  same,  and  such  other  elements  as 
should  be  considered  in  establishing  tariff  rates  upon  each  particular 
road;  and  that  the  people  engaged  in  interstate  commerce  have  been 
compelled  to  pay  the  arbitrary  rates  of  freight,  and  to  submit  to  the 
arbitrary  rules  and  regulations  established  and  maintained  by  the 
association  formed  under  the  agreement,  and  have  been  and  are  de- 
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priTBd  of  the  benefits  that  might  be  expected  to  flow  from  free  compe- 
tition between  the  several  lines  of  railroad  of  the  defendant  com- 
panies, and  that  in  this  way  the  defendant  companies  have  combined 
in  restraint  of  trade  and  commerce  among  the  states,  and  have  at- 
tempted to  monopolize,  and  have  monopolized,  a  part  of  this  commerce. 

Three  of  the  railroad  companies  were  not  members  of  the  associa- 
tion, and  will  not  l>e  further  noticed.  The  answers  of  the  15  compa- 
nies who  were  members  of  the  association  are  substantially  the  same. 
The  first  defense  in  these  answers  is  that  the  Interstate  commerce 
law  of  February  4,  1887,  entitled  "An  act  to  regulate  conmieroe," 
(24  8tat  879,  c  104;  Ber.  St  Supp.  529,)  and  the  acts  amendatory 
thereof,  constitute  a  complete  code  of  laws  regulating  that  part  of 
commerce  among  the  states  and  with  foreign  nations  which  relates 
to  transportation,  and  that  the  act  of  July  2,  1890,  is  not  applicable 
to,  and  does  not  govern,  them  or  their  actions. 

Ooming  to  the  merits  of  the  suit,  these  defendants  admit  that  they 
are  common  carriers ;  that,  with  some  exceptions  not  important  here, 
they  owned  independent  and  competing  lines  of  railroad  in  that  part 
of  the  United  States  west  of  the  Missouri  and  Mississippi  rivers, 
and  that  they  were  engaged  in  the  transportation  of  freight  among 
the  states  and  territories,  and  to  and  from  foreign  nations,  in  that 
region,  but  they  deny  that  they  owned  the  only  through  lines  of  rail- 
road engaged  in  that  business  there;  and  allege  that  there  were  sev- 
eral others,  to  wit,  the  Northern  Pacific  Railroad  Ompany,  the  Great 
Northern  Railway  Ck>mpany,  the  Southern  Pacific  Railroad  Ompany, 
and  the  Texas  Pacific  Railroad  Company.  They  admit  that  some  of 
them  were  assisted  and  encouraged  to  construct  and  maintain  through 
competing  lines  of  railroad,  independent  of  each  other,  by  subsidies, 
land  grants,  and  donations  from  the  United  States,  and  from  the 
people  of  the  various  states  and  territories  west  of  the  great  rivers. 
They  admit  that  they  entered  into  the  agreement  March  15,  1889,  and 
that  rules,  regulations,  and  rates  of  freight  have  since  been  fixed  and 
changed  by  the  association  thus  formed,  and  that  they  have  complied 
[66]  with  and  maintained  them.  They  deny,  however,  that  at  the 
time  they  entered  into  the  agreement  they  were  dissatisfied  with  the 
rates  of  freight  they  were  receiving.  They  deny  that  they  intended, 
in  connection  with  the  formation  of  the  association  or  otherwise,  to 
QTjustly  or  oppressively  augment  such  rates,  or  to  counteract  the 
effect  of  free  competition  on  prices  or  facilities  of  transportation,  or 
to  establish  or  to  maintain  arbitrary  rates,  or  to  prevent  any  one  of 
the  defendants  from  reducing  rates,  or  to  procure  unreasonably  great 
sums  of  money  from  the  people  of  the  states  and  territories  west  of 
the  great  rivers  engaged  in  interstate  conmierce.  They  deny  tiiat 
the  formation  and  operations  of  the  association  have  had  any  such 
effects,  but  aver  that  they  have  tended  to  decrease  rates,  and  to  bene- 
fit the  people  and  the  roads.  They  deny  that  they  had  any  inten- 
tion by  the  formation  of  the  association  to  monopolize  or  attmpt  to 
monopolize  the  freight  traffic  of  the  region  affected  by  it,  and  deny 
that  it  has  had  any  such  effect  They  allege  that  they  were  subject 
to  the  provisions  of  the  act  of  congress  of  February  4,  1887,  entitled, 
"An  act  to  regulate  commerce,"  and  the  acts  amendatory  thereof. 
They  aver  that  under  that  act  they  were  required  to  make  all  charges 
reasonable  and  Just ;  that  they  were  prohibited  from  making  any  un- 
just discriminations,  or  any  undue  or  unreasonable  preferences,  or  from 
giving  any  undue  advantages,  and  that  they  were  required  to  estab- 
lish a  classification  of  freight  and  rates  of  freight,  and  to  publish  and 
file  with  liie  interstate  commerce  commission  schedules  showing  this 
classification  and  these  rates,  and  then  to  abide  by  and  maintain 
them;  that,  in  order  to  comply  with  this  law,  consultation  between 
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and  concerted  action  of  the  railroad  companies  conducting  tbe  trans- 
portation business  west  of  the  great  rivers  was  essential;  and  that 
they  made  this  agreement  and  formed  this  association  in  order  that 
tbey  might  more  eifectualiy  comply  with  the  proYisions  of  this  law 
than  they  could  do  acting  independently.  They  allege  that  the  rates  they 
have  established  and  maintained  have  l>een  reasonable  and  Just; 
that  since  the  organization  of  the  association  more  than  200  reduc- 
tions of  rates  hare  been  made  through  its  action;  that  their  agree- 
ment forming  the  association  was  filed  with  tbe  Interstate  conmieroe 
commission  under  the  act,  and  that  the  rules,  regulations,  and  rates 
they  have  established  and  maintained  have  been  In  strict  conformity 
to  the  provisions  thereof.  They  deny  that  tbe  people  have  been  de- 
prived of  the  benefits  which  might  be  expected  to  fiow  from  free 
c(»npetition  in  the  business  of  transportation,  and  allege  that  the 
utmost  freedom  compatible  with  obedience  to  the  interstate  commerce 
act  and  with  the  preservation  of  the  existing  agencies  of  competition 
prevails,  and  they  insist  that  their  association  and  action  under  this 
contract  constitute  no  combination  or  conspiracy  In  restraint  of  inter- 
state or  international  commerce. 

The  opinion  filed  by  the  court  below  when  the  bill  was  dismissed  is 
reported  in  53  Fed.  Rep.  440. 

/.  W.  Adi/j  for  appellant 

George  R.  Peck  and  Joel  F.  VaUe,  (A.  L.  Williams,  N.  H. 
LoomiSj  R.  W.  Blair,  John  M.  Thurston,  0.  M.  Spencer,^ 
O.  A.  Mosman,  J.  D.  Strong,  and  W.  F.,  Guthrie,  on  the 
briefs,)  for  appellees. 

Before  Sakborn,  Circuit  Judge,  and  Shiras  and  Thatbb, 
District  Judges, 

Sakbork,  Circuit  Judge,  after  stating  the  facts  as  above, 
delivered  the  opinion  of  the  court. 

Contracts  between  competing  corporations,  commonly 
termed  "pooling  contracts,"  to  divide  their  earnings  from 
the  transportation  of  freight  in  fixed  proportions,  have  long 
been  held  void  by  the  courts  as  against  public  policy.  Such 
contracts  do  not  simply  restrict  competition,  they,  tend  to 
destroy  it;  and,  if  they  do  not  effect  that  result,  it  is  only 
because  they  do  not  completely  accomplish  their  [66]  main 
purpose.  When  acting  independently,  the  spur  of  self-inter- 
est drives  each  corporation  to  furnish  the  people  with  the 
best  accommodations  and  the  safest  and  most  rapid  trans- 
portation at  the  lowest  profitable  rates,  in  order  that  it  may 
attract  larger  patronage  and  gather  increased  gain.  But 
under  the  operation  of  a  pool  this  incentive  to  exertion  is 
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withdrawn.  Each  carrier  finds  it  to  its  interest  to  enhance 
the  price  of  carriage,  and  finds  that  its  profits  are  not  sensi- 
bly diminished  by  furnishing  poor  facilities  for  transporta- 
tion and  inexpensive  and  mean  accommodations.  In  1887 
congress  recognized  and  adopted  this  rule  of  public  policy, 
and  by  section  5  of  "An  act  to  regulate  commerce,"  com- 
monly called  the  "  Interstate  Commerce  Act,"  (24  Stat.  379, 
c.  104;  Rev.  St.  Supp.  529,)  prohibited  such  contracts  be- 
tween common  carriers  engaged  in  interstate  or  international 
commerce.  That  act,  however,  prohibited  contracts  for  the 
pooling  of  freights  of  different  and  competing  railroads  only ; 
it  prohibited  contracts  that  thus  destroyed  competition;  it 
did  not  prohibit  all  contracts  that  in  any  way  restricted  or 
regulated  competition.  By  the  act  of  July  2,  1890,  entitled 
"An  act  to  protect  trade  and  commerce  against  imlawful  re- 
straints and  monopolies,"  commonly  called  the  "Anti-Trust 
Act,"  (26  Stat  209,  c.  647;  Rev.  St.  Supp.  762,)  congress 
provided  that: 

••  Section  1.  Every  contract,  combination  in  tlie  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce"  among  tlie 
several  states,  or  with  foreign  nations,  is  hereby  declared  to  be  lllegaL 
E^very  person  who  shall  make  any  such  contract  or  engage  in  any  such 
combination  or  conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor. 

"  Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other  person  or  persons,  to 
monopolize,  any  part  of  the  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor." 

"  Sec.  4.  The  several  circuit  courts  of  the  United  States  are  hereby 
Invested  with  Jurisdiction  to  prevent  and  restrain  violations  of  this 
act" 

The  government  bases  this  suit  on  these  provisions  of  the 
latter  act.  It  claims  that  the  contract  in  question,  and  the 
association  formed  under  it,  are  illegal  on  three  groimds: 
First,  because  the  contract  prevents  free  and  unrestricted 
competition  between  competing  lines  of  railroad ;  second,  be- 
cause it  tends  to  create  a  monopoly;  and,  third,  because  the 
railroad  corporations  have  through  this  contract  abandoned 
the  discharge  of  some  of  their  duties  to  the  public. 

The  first  ground  stated  is  chiefly  relied  on,  and  it  presents 
questions  of  deep  interest,  the  decision  of  which  must  have 
a  far-reaching  and  important  influence  on  the  transporta- 
tion system  of  the  nation.    The  government  does  not  claim 
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that  the  oontract  and  association  assailed  effected  a  pooling 
of  freigfats,  or  that  they  tend  to  retard  improvement  in  the 
facilities  afforded  for  safe,  quick,  and  ccmyenient  trans- 
portation, or  that  they  are  obnoxious  to  any  of  the  provisions 
of  the  interstate  commerce  act;  but  it  insists  that  the  anti- 
trust act  prohibits  all  contracts  and  combinaticms  between 
c(»npeting  railroad  corporations  which  in  any  manner  re- 
strict free  competition.  The  argument  is,  the  anti-trust 
act  prohibits  any  contract  between  competing  railroad  com- 
panies that  restricts  com-  [67]  petition.  This  contract  re- 
stricts competition;  therefore  it  is  illegaL  Is,  then,  every 
contract  between  competing  railroad  companies  that  in  any 
manner  imposes  a  restriction  upon  competition  a  "  contract 
in  restraint  of  trade  "  and  illegal  within  the  meaning  of  the 
anti-trust  act?  Is  the  existence  of  restriction  upon  compe- 
tition the  standard  by  which  the  legality  of  these  and  all 
other  ccmtracts  must  be  measured  under  that  act?  and,  if 
not,  by  what  standard  shall  their  legality  be  determined? 
These  are  questions  that  the  position  of  the  government  com- 
pels us  to  consider  before  we  can  determine  whether  or  not 
this  contract  is  void.  Their  determination  demands  a  care- 
ful examination  and  construction  of  that  part  of  the  anti- 
trust act  which  declares  that  ^^  every  contract,  combination 
in  the  form  of  trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  ccHnmerce  among  the  several  states,"  is  illegal. 
No  definition  of  these  terms  is  found  in  this  act,  but.  the 
terms  are  not  new.  For  more  than  200  years  before  it  was 
passed  the  courts  of  England  and  America  had  from  time  to 
time  declared  that  certain  classes  of  contracts  in  restraint  of 
trade  were  against  public  policy,  and  therefore  illegal  and 
void  under  the  common  law.  The  line  of  demarcation  be- 
tween these  illegal  contracts  and  the  innumerable  valid 
agreements  that  are  daily  made  in  the  business  world  had 
been  drawn  by  l<mg  lines  of  decisions,  and  had  been  re- 
peatedly pointed  out  by  the  supreme  court  of  the  United 
States.  Gibbs  v.  Gas  Oo.,  130  U.  S.  896,  409,  9  Sup.  Ct 
Kep.  553;  Fowle  v.  Park,  131  U.  S.  88,  9  Sup.  Ct.  Rep.  658. 
Two  years  before  its  passage  congress  had  enacted  the  inter- 
state conmierce  law.  They  had  there  provided  a  code  of 
rules  and  established  a  conmiission  for  the  express  purpose 
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of  regulating  that  part  of  interstate  and  international  com- 
meroe  which  relates  to  transportation.  Under  these  circum- 
stances, three  well-settled  rules  of  construction  must  be  ap- 
plied to  ascertain  the  meaning  and  scope  of  the  act: 

(1)  It  must  be  read  in  the  light  of  all  general  laws  upon 
the  same  subject  in  force  at  the  time  of  the  passage  of  the 
act 

(2)  Where  words  have  acquired  a  well-understood  mean- 
ing by  judicial  interpretation,  it  is  to  be  presumed  that  tiiey 
are  used  in  that  sense  in  a  subsequent  statute,  unless  the 
contrary  clearly  appears. 

(8)  Where  congress  creates  an  offense,  and  uses  conmion* 
law  terms,  the  courts  may  properly  look  to  that  body  of 
jurisprudence  for  the  true  meaning  of  the  terms  used,  and, 
if  it  is  a  common-law  offense,  for  the  definition  of  the  offense 
if  it  is  not  clearly  defined  in  the  act  adopting  or  creating  it 
IJ.  S.  V.  Armstrong^  2  Curt  446;  U.  8.  v.  Coppersmith^  4 
Fed.  Eep.  198;  In  re  Greene^  62  Fed.  Eep.  104,  111;  Mo- 
Cool  V.  SmUhi  1  Black,  469,  469;  McDonald  v.  Hovey^  110 
U.  S.  619,  628,  4  Sup.  Ct  Rep.  142. 

Thus  we  are  brought  to  a  consideration  of  the  statutes 
in  force  and  the  decisions  that  had  been  rendered  when  this 
act  was  passed  to  determine  what  contracts  in  restraint  of 
trade  were  then  illegal,  for  it  is  dear  both  from  the  rules  to 
which  we  have  referred  and  from  the  title  of  the  act,  viz. 
^^An  act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies,''  that  it  was  [68]  such  contracts, 
and  such  contracts  only,  that  congress  intended  to  declare 
unlawful  and  criminal  in  interstate  commerce. 

Under  tiie  common  law,  the  ground  on  which  contracts 
in  restraint  of  trade  were  declared  unlawful  was  that  they 
were  against  public  policy.  But  when  it  becomes  necessary 
to  consider  grounds  of  public  policy  in  the  determination 
of  a  case,  it  is  well  to  bear  in  mind  the  oft-quoted  remarks 
of  Justice  Burrough  in  RwJiardson  v.  Mellish^  2  Bing.  252, 
that  public  policy  "  is  a  very  unruly  horse,  and  when  you 
once  get  astride  of  it  you  never  know  where  it  will  carry 
you.  It  may  lead  you  from  the  sound  law."  Public  policy 
changes  with  the  changing  conditions  of  the  times.  It  is 
hardly  to  be  expected  that  a  people  who  are  transported  by 
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steam  with  a  rapidity  hardly  conceived  of  a  century  ago, 
who  are  in  constant  and  instant  communication  with  each 
other  by  electricity,  and  who  carry  on  the  most  important 
commercial  transactions  by  the  use  of  the  telegraph  while 
separated  by  thousands  of  miles,  will  entertain  precisely  the 
same  views  of  what  is  conducive  to  the  public  welfare  in 
commercial  and  business  transactions  as  the  people  of  the 
last  century,  who  lived  when  commerce  crept  slowly  along  the 
coasts,  shut  out  of  the  interior  by  the  absence  of  roads,  and 
hampered  by  an  almost  impassable  ocean.  In  1415  a  writ 
of  debt  was  brought  on  an  obligation  by  one  John  Dier,  in 
which  tiie  defendant  alleged  the  obligation  in  a  certain 
indenture  which  he  put  forth,  and  on  condition  that  if  the 
defendant  did  not  use  his  art  of  a  dyer's  craft,  within  the 
city  where  the  plaintiff,  etc.,  for  half  a  year,  the  obligation 
to  lose  its  force,  and  said  that  he  did  not  use  his  art  within 
the  time  limited.  Hull,  J.,  said :  "  In  my  opinion,  you  might 
have  demurred  upon  him  that  the  obligation  is  void,  inas- 
much as  the  condition  is  against  the  common  law ;  and,  per 
Dieu,  if  the  plaintiff  were  here,  he  should  go  to  prison  till 
he  paid  a  fine  to  the  king.''  Y.  B.,  2  Hen.  V.  fol.  5,  pi.  26. 
In  1841,  Lord  Langdale,  master  of  the  rolls,  held  that  a 
contract  made  by  a  lawyer  not  to  practice  his  profession  in 
Great  Britain  for  20  years  was  not  against  public  policy, 
and  that  it  was  valid.  Whittaker  v.  Howe^  3  Beav.  383. 
In  1848,  the  court  of  exchequer  held  that  an  agreement  not 
to  practice  as  a  surgeon  dentist  in  London  or  in  any  other 
town  where  the  plaintiffs  might  have  been  practicing  was 
reasonable  and  lawful  so  far  as  it  related  to  London,  but 
against  public  policy  and  void  as  to  the  other  towns.  Mallan 
V.  Mayy  11  Mees.  &  W.  652,  667.  In  1869,  Vice  Chancellor 
James  sustained  a  contract  by  vendors  not  to  carry  on  or 
allow  others  to  carry  on  in  any  part  of  Europe  the  manufac- 
ture or  sale  of  certain  kinds  of  leather  so  as  in  any  way  to 
interfere  with  the  exclusive  enjoyment  by  the  purchasing 
company  of  the  manufacture  and  sale  thereof,  and  issued 
an  injunction  to  enforce  it.  Cloth  Co.  v.  Lorsontj  L.  R.  9  Eq. 
845.  In  1889  the  supreme  court  of  New  York  sustained  a 
contract  not  to  manufacture  or  sell  thermometers  or  storm 
glasses  throughout  the  United  States  for  10  years.    Ther- 


Digitized  by 


Google 


200  68  FEDEBAL  REPORTER,   68. 

Opinion  of  the  Oourt 

mometer  Co.  v.  Pool^  51  Hun,  157,  163,  4  N  Y.  Supp.  861. 
And  in  1891  the  supreme  court  held  that  a  contract  of  a  rail- 
road corporation  giving  the  Pullman  Southern  Car  Com- 
[69]  pany  the  exclusive  right  to  furnish  all  drawing  room 
and  sleeping  cars  required  by  that  road  during  a  period  of 
15  years  was  not  an  illegal  restraint  of  trade,  and  sustained 
it.  Chicago^  ete.j  R.  Co.  v.  Pullman  Southern  Gar  Co,^  139 
U.  S.  79,  11  Sup.  Ct.  Rep.  490.  It  is  with  the  public  policy 
of  to-day,  as  illustrated  by  public  statutes  and  judicial  de- 
cisions, that  we  have  now  to  deal.  In  considering  that  subject, 
we  ar*e  not  to  be  governed  by  our  own  views  of  the  interests  of 
the  people,  or  by  general  considerations  tending  to  show 
what  policy  would  probably  be  wise  or  unwise.  Such  a 
standard  of  determination  might  be  unconsciously  varied 
by  the  personal  views  of  the  judges  who  constitute  the  court 
The  public  policy  of  the  nation  must  be  determined  by  its 
constitution,  laws,  and  judicial  decisions.  So  far  as  they 
disclose  it,  it  is  our  province  to  learn  and  enforce  it;  be- 
yond that  it  is  unnecessary  and  unwise  to  pursue  our  in- 
quiries. Vidal  V.  GirariTs  Ex\s^  2  How.  127, 197 ;  Swann  v. 
Swann^  21  Fed.  Rep.  299. 

Turning  first,  then,  to  the  decisions,  we  find  that  it  has 
long  been  settled  that  contracts  or  combinations  of  the  pro- 
ducers or  dealers  in  staple  commodities  of  prime  neces- 
sity to  the  people,  to  restrict  or  monopolize  their  supply  or 
enhance  their  price,  pooling  contracts,  or  combinations  be- 
tween such  producers  or  dealers  to  divide  their  profits  in 
certain  fixed  proportions,  and  pooling  contracts  or  combina- 
tions between  competing  common  carriers,  are  illegal  re- 
straints of  trade,  and  void;  while  contracts  or  combinations 
between  employers  or  workmen  to  fix  and  abide  by  certain 
prices  for  labor  or  services  may  be  valid  in  their  inception, 
but  become  illegal  restraints  of  trade  whenever  the  associa- 
tions formed  under  them  interfere  with  the  freedom  of  those 
who  are  not  members  to  refuse  to  abide  by  their  prices,  or  to 
employ  or  be  employed  at  other  rates,  or  whenever  such  asso- 
ciations undertake  to  prevent  nonmembers  from  using  their 
property  or  their  labor  as  they  see  fit.  The  main  pur- 
pose of  contracts  of  these  classes  that  are  thus  held  illegal  is 
to  suppress,  not  simply  to  regulate,  competition;  and,  if 
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suppression  is  not  effected,  it  is  because  the  contracts  fail  to 
accomplish  their  purpose.  It  is  evident  that  there  is  a  wide 
difference  between  such  contracts  and  those  the  purpose  of 
"which  is  to  so  regulate  competition  that  it  may  be  fair,  open, 
and  healthy,  and  whose  restriction  upon  it  is  slight,  and  only 
that  which  is  necessary  to  accomplish  this  purpose.  It  does 
not  necessarily  follow  that  contracts  of  the  latter  class  con- 
stitute illegal  restraints  of  trade  because  those  of  the  former 
classes  do. 

To  maintain  his  proposition  that  any  contract  between 
common  carriers  that  restricts  competition  in  any  degree  is 
an  Ulegal  restraint  of  trade,  the  counsel  for  the  government 
has  cited  numerous  cases  where  such  expressions  as  the  fol- 
lowing are  found  in  the  opinions  of  the  courts :  '•  The  people 
have  a  right  to  the  necessaries  and  conveniences  of  life  at  a 
price  determined  by  the  relation  of  supply  and  demand,  and 
the  law  forbids  any  agreement  or  combination  whereby  that 
price  is  removed  beyond  the  salutary  influence  of  legitimate 
competition."  De  Witt  Wire-Cloth  Co,  v.  New  Jersey  Wire- 
Cloth  Co.,  (Com.  PL  N.  Y.)  14  N.  Y.  Supp.  277.  [70]  "  It 
is  against  the  general  policy  of  the  law  to  destroy  or  interfere 
with  free  competition,  or  to  permit  such  interference  or  de- 
structi<m."  Stewart  v.  Transportation  Co.,  17  Minn.  372, 
(Gil.  348.)  "  Combinations  and  conspiracies  to  enhance  the 
price  of  any  article  of  trade  and  commerce  are  injurious  to 
the  public."  People  v.  Fisher,  14  Wend.  9.  "Whatever 
destroys,  or  even  restricts,  competition  in  trade  is  injurious, 
if  not  fatal,  to  it"  Hooker  v.  Vandewater,  4  Denio,  349, 358. 
A  careful  and  patient  examination  of  the  cases  cited,  how- 
ever, discloses  the  fact  that  the  contracts  considered  in  those 
cases,  which  are  not  of  doubtful  authority,  were  of  oneiof  tbe 
classes  to  which  we  have  referred,  or  rest  upon  some  .other 
ground  than  the  existence  of  restriction  upon  competition. 
They  were  cases  involving  contracts  of  competing  'producers 
or  dealers  to  limit  the  supply  and  enhance  the  price  of,  or  to 
monopolize,  staple  commodities,  like  Morris  Run  Coal  Co.  v. 
BoTclmj  Coal  Co.,  68  Pa.  St  173;  India  Bagging  Ass^n  v. 
B.  Kock  cfe  Co.,  14  La.  Ann.  168 ;  U.  S.  v.  Jellico  Mountain 
Coal  <6  Coke  Co.,  46  Fed.  Rep.  432 ;  Lumber  Co.  v.  Hayes, 
76  CaL  387,  18  Pac.  Rep.  891;  De  Witt  Wire-Cloth  Co.  y. 
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New  Jersey  Wh^-Cloth  Co.^  (Com.  PL  N.  T.)  14  N.  Y.  Supp. 
277;  Salt  Co.  v.  Guthrie,  86  Ohio  St  666;  and  People  v. 
North  River  Sugar  Refmng  Co.,  64  Hun,  364,  7  N.  Y.  Supp. 
406 ;  or  cases  involving  pooling  contracts,  like  Craft  v.  Mo* 
Conoughy,  79  HL  846;  Hooker  v.  Vandewater,  4  Denio,  849; 
Stanton  v.  AUen,  6  Denio,  484;  Anderson  v.  Jett,  (Ky.)  12 
S.  W.  Rep.  670;  Gihhs  v.  6^a*  (7(?.,  180  U.  S.  896,  9  Sup.  Ct 
Rep.  658;  Morrill  v.  Rail/road  Co.,  65  N.  H.  631;  Den/oer  dt 
N.  0.  Ry.  Co.  V.  Atchison,  T.  cfe  S.  F.  R.  Co.,  15  Fed.  Rep. 
660 ;  and  Woodruff  v.  Berry,  40  Ark.  262 ;  or  cases  involving 
combinations  of  workmen  which  compelled  nonmembers  to 
abide  by  the  prices  for  labor  which  they  had  fixed  or  to  aban- 
don their  employment,  like  People  v.  Fislier,  14  Wend.  9,  and 
U.  S.  V.  Workingmen^s  Amalgamated  Council,  64  Fed.  Rep. 
994,  1000;  or  cases  where  the  contracts  were  ultra  vires  tiie 
corporations,  and  their  purpose  wnd  effect  was  to  monopolize 
trade,  like  Railroad  Co.  v.  Collins,  40  Ga.  682;  Hazlehwrst  v. 
Rail/road  Co.,  43  Gra.  18;  and  W.  V.  Tel.  Co.  v.  Am^erican 
Union  Tel.  Co.^  65  Ga.  160 ;  or  cases  of  questionable  author- 
ity, like  Ccmh.  v.  Carlisle,  Brightly,  N.  P.  36, 39.  See,  contra. 
Snow  V.  Wheeler^  118  Mass.  179, 185 ;  Bowen  v.  Matheson,  14 
Allen,  499;  Skrainka  v.  Scharringhausen,  8  Mo.  App.  622; 
and  Carew  v.  Rutherford,  106  Mass.  1, 14.  It  was  natural  that 
in  the  discussion  of  contracts  of  these  classes  the  courts  should 
condemn  in  unmeasured  terms  the  suppression  of  competition, 
but  in  none  of  these  cases  were  they  required  to  hold,  and  in 
none  of  them  did  they  hold,  as  we  understand  the  opinions 
when  read  in  relation  to  the  facts  of  the  cases  respectively, 
that  every  restriction  of  competition  by  contracts  of  compet- 
ing dealers  or  carriers  was  illegal.  These  decisions  rest  upon 
broader  ground, — on  the  ground  that  the  main  purpose  of  the 
obnoxious  contracts  was  to  suppress  competition,  and  that 
they  thus  tended  to  effect  an  unreasonable  and  unlawful  re- 
straint of  trade;  they  rest  on  the  well-settled  rules,  and  come 
within  the  well-defined  classes,  to  which  we  have  above 
referred. 

[71]  A  more  extended  view  of  the  authorities  strengthens 
this  conclusion,  and  makes  plain  the  line  of  demM*cation 
which  separates  legal  contracts  that  incidentally  restrict 
competition  from  illegal  contracts  in  restraint  of  trade.    Hie 
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dedflion  in  the  leading  case  npon  this  subject,  {Mitchel  v. 
Reynolds^  1  P.  Wms.  181,  1  Smith,  Lead.  Caa  [7th  Amer. 
Ed.]  pt  2,  p,  708,)  the  case  which  Chief  Justice  Fuller  says 
is  the  foundation  of  the  rule  in  relation  to  the  invalidity  of 
contracts  in  restraint  of  trade,  {Gibhs  v.  Oaa  Co.^  130  U.  S. 
409,  9  Sup.  Ct  Rep.  553,)  held  that  a  contract  that  clearly 
restricted  competition  was  not  an  illegal  restraint  of  trade. 
The  action  was  upon  a  bond  the  condition  of  which  was  that 
the  obligor,  who  was  the  assignor  of  a  lease  of  a  bakehouse 
and  messuage  in  the  parish  of  St  Andrews,  Holbom,  would 
not  exercise  his  trade  of  a  baker  within  that  parish  for  three 
years.  The  contract  was  held  valid,  and  the  action  sustained. 
This  decision  was  rendered  in  1711.  Chief  Justice  Parker, 
in  delivering  it,  declared  that  contracts  in  partial  restraint 
of  trade  were  valid  if  made  upon  sufficient  consideration,  but 
that  contracts  in  general  restraint  of  trade  were  illegal, 
because  they  deprived  the  party  restrained  of  his  livelihood 
and  the  subsistence  of  his  family,  and  the  public  of  a  useful 
member.  The  point  actually  decided,  that  contracts  in  par- 
tial restraint  of  trade  may  be  sustained,  has  been  uniformly 
approved,  but  in  the  development  of  the  law  applicable  to 
this  subject  there  has  been  added  to  it  the  further  condition 
that  the  restriction  imposed  must  be  reasonable  in  view  of 
all  the  facts  and  circumstances  of  each  particular  case.  The 
remark  of  Chief  Justice  Parker  that  contracts  in  general 
restraint  of  trade  are  illegal — a  remark  that  was  not  neces- 
sary to  the  determination  of  the  question  before  him — ^has 
been,  to  say  the  least, -greatly  modified  by  subsequent  deci- 
sions. There  is  a  plain  tendency  in  the  later  authorities  to 
repudiate  the  proposition  that  there  is  any  hard  and  fast 
rale  that  contracts  in  general  restraint  of  trade  are  illegal, 
and  to  apply  the  test  of  reasonableness  to  all  contracts, 
whether  the  restraint  be  general  or  partial.  In  TaUU  v. 
TaOU,  1  El.  &  BL  391,  the  court  of  queen's  bench  held,  in 
1853,  that  a  covenant  restricting  ccnnpetition,  which  bound 
the  covenantor  not  to  exercise  his  trade  of  a  canvassing  pub- 
lisher in  London  or  within  150  miles  of  the  general  post 
office,  or  in  Dublin  or  Edinburgh,  or  within  50  miles  of  eitiier, 
or  in  any  other  town  where  the  covenantee  or  his  successors 
had  an  establishment  or  might  have  had  one  within  six 
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months  preceding,  was  not  an  illegal  restraint  of  trade,  and 
enforced  it.  In  Mogul  Steamship  Co.  v.  McGregor^  Gow  rf* 
Co.^  21  Q.  B.  Div.  644,  certain  shipowners  engaged  in  the 
carrying  trade  between  London  and  China  had  formed  an 
association  for  the  purpose  of  keeping  up  the  rate  of  freights 
in  the  tea  trade,  and  securing  that  trade  to  themselves.  They 
accomplished  this  purpose  by  allowing  a  rebate  of  5  per  cent, 
on  all  freights  paid  by  shippers  who  shipped  in  their  vessels 
only,  and  thus  partially  or  entirely  excluded  the  plaintiffs, 
who  were  competing  shipowners,  from  the  tea-carrying  trade. 
The  latter  brought  suit  for  an  injunction  and  damages,  but 
notwithstanding  the  obvious  restriction  upon  free  competi- 
tion. Lord  Coleridge  held  that  the  associa-  [72]  tion  was  not 
an  unlawful  combination  in  restraint  of  trade,  and  gave  judg- 
ment for  the  defendants.  This  decision  was  rendered  in  1888. 
It  was  sustained  on  appeal,  (23  Q.  B.  Div.  598,)  and  finally 
affirmed  by  the  house  of  lords,  (App.  Cas.  1892,  p.  25.)  In 
Perkins  v.  Lyman^  9  Mass.  522,  the  supreme  judicial  court  of 
Massachusetts  held,  in  1813,  that  a  contract  by  a  merchant 
not  to  be  interested  in  any  voyage  to  the  northwest  coast  of 
America  was  not  invalid  as  in  restraint  of  trade.  In  Match 
Co.  V  Roeber^  106  N.  Y.  473, 13  N.  E.  Rep.  419,  a  contract  of 
a  match  manufacturer  never  to  manufacture  or  sell  any 
friction  matches  in  the  District  of  Columbia,  or  in  any  part 
of  the  United  States  except  Idaho  and  Montana,  was  sus- 
tained and  enforced.  In  Navigation  Go.  v.  "Winsor^  20  Wall. 
64,  decided  in  1873,  a  contract  between  two  steam  navigation 
companies  engaged  in  the  business  of  transportation  on  the 
rivers,  bays,  and  waters  of  California,  and  on  the  Columbia 
river  and  its  tributaries,  respectively,  was  declared  by  the 
supreme  court  not  to  be  in  restraint  of  trade,  although  it 
prohibited  the  use  of  a  certain  steamer  in  the  waters  of  Cali- 
fornia for  10  years.  And  in  1890  the  supreme  court  of  New 
Hampshire  in  an  exhaustive  and  persuasive  opinion  held  that 
contracts  by  which  a  railroad  corporation  leased  its  road  and 
rolling  stock  to  a  competitor  for  many  years  were  not  neces- 
sarily against  public  policy  or  void  at  common  law,  when  the 
purpose  of  the  contracts  and  combinations  did  not  appear 
to  be  to  raise  the  rate  of  transportation  above  the  standard  of 
fair  compensation,  or  to  violate  any  duty  owing  to  the  public 
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by  noncompetiiig  companies.  Manchester^  etc.^  R.  Oo,  v. 
Concord  R.  Co.  (N.  H.)  20  Atl.  Rep.  383.  If  further  au- 
thority is  wanted  for  the  proposition  that  it  is  not  the 
existence  of  the  restriction  of  competition,  but  the  reasonable- 
ness of  that  restriction,  that  is  the  test  of  the  validity  of 
contracts  that  are  claimed  to  be  in  restraint  of  trade,  it  will 
be  found  in  Fcwle  v.  Park^  131  U.  S.  88,  97,  9  Sup.  Ct.  Rep. 
668;  Gibha  v.  Gas  Co.  130  U.  S.  396,  9  Sup.  Ct  Rep.  553; 
In  re  Greene^  62  Fed.  Rep.  104,  118;  Homer  v.  Graves y  7 
Bing.  735,  743 ;  Hubbard  v.  Miller^  27  Mich.  15, 19 ;  RousUlon 
V.  RousUloUy  14  Ch.  Div.  351,  363 ;  Cloth  Co.  v.  Lorsont^  L.  R. 
9  Eq.  345,  354;  Wickens  v.  Evans^  3  Younge  &  J.  318; 
Ontario  Salt  Co.  v.  Merchants  Salt  Co.y  18  Grant,  Ch.  540; 
MaUan  v.  May^  11  Mees.  &  W.  662,  657;  Whittaker  v.  Howe^ 
8  Beav.  883;  Kellogg  v.  Larhm^  3  Pin.  123,  150;  Seal  v. 
Chase^  81  Mich.  490;  Skrainka  v.  Scharringhausen^  8  Mo. 
App.  622,  525 ;  Wiggins  Ferry  Co.  v.  Chicago  dk  A.  R.  Co.^  78 
Mo.  389;  Gloucester  Isinglass  c&  Glue  Co.  v.  Russia  Cement 
Co.,  164  Mass.  92, 94, 27  N.  E.  Rep.  1005 ;  Thermometer  Co.  v. 
Poolj  61  Hun,  167,  163,  4  N.  Y.  Supp.  861 ;  Association  v. 
Walsh,  2  Daly,  1;  Hodge  v.  Sloan,  107  N.  Y.  244;  17  N.  E. 
Rep.  386;  Brown  v.  Rounsavell,  78  111.  689;  Jones  v.  Clif- 
ford?s  Ex\,  6  Fla.  610,  615. 

From  a  review  of  these  and  other  authorities,  it  clearly 
appears  that  when  the  anti-trust  act  was  passed  the  rule  had 
become  firmly  established  in  the  jurisprudence  of  England 
and  the  United  States  that  the  validity  of  contracts  restrict- 
ing competition  was  to  be  determined  by  the  reasonableness 
of  the  restriction.  If  the  main  purpose  or  natural  and  in- 
evitable effect  of  a  contract  was  to  suppress  [78]  competi- 
tion or  create  a  monopoly,  it  was  illegal.  If  a  contract  im- 
posed a  restriction  that  was  unreasonably  injurious  to  the 
public  interest,  or  a  restriction  that  was  greater  than  the 
intere^  of  the  party  in  whose  favor  it  was  imposed  de- 
manded, it  was  illegal.  But  contracts  made  for  a  lawful 
purpose,  which  were  not  imreasonably  injurious  to  the  public 
welfare,  and  which  imposed  no  heavier  restraint  upon  trade 
than  the  interest  of  the  favored  party  required,  had  been 
uniformly  sustained,  notwithstanding  their  tendency  to  some 
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extent  to  check  competition.  The  public  welfare  was  first 
considered,  and  the  reasonableness  of  the  restriction  deter- 
mined under  these  rules  in  the  light  of  all  the  facts  and  cir- 
cumstances of  each  particular  case. 

But  it  is  said  that  railroad  corporations  are  quasi  public 
corporations,  and  any  restriction  upon  their  competition  is 
against  the  public  policy  of  the  nation.  It  is  not  to  be 
denied  that  there  are  some  expressions  to  be  found  in  ad- 
judged cases,  notably  in  Gibhs  v.  Gas  Co.^  130  U.  S.  396, 
409,  9  Sup.  Ct.  Rep.  553;  West  Virginia  Transp.  Go.  v. 
Ohio  River  Pipe  Line  Co,^  22  W.  Va.  600,  625;  Chicago 
Gaslight  &  Coke  Co.  v.  Peoples  Gaslight  &  Coke  Co.^  121 
111.  530,  13  N.  E.  Rep.  169;  and  W.  U.  Tel.  Co.  v.  American 
Union  Tel.  Co.^  65  Ga.  160, — to  the  effect  that  where  a  busi- 
ness is  of  such  character  that  it  cannot  be  restrained  to  any 
extent  whatever  without  prejudice  to  the  public  interests, 
the  courts  decline  to  enforce  or  sustain  contracts  imposing 
such  restraint,  however  partial.  But  the  language  em- 
ployed by  the  courts  in  these  cases  should  be  read  in  the 
light  of  the  circumstances  under  which  it  was  uttered,  and 
with  due  reference  to  the  point  actually  adjudicated.  Thus 
m  the  earliest  of  these  cases  {W.  U.  Tel.  Co.  v.  American 
Union  Tel.  Co.)  it  was  held  that  a  contract  between  a  rail- 
road company  and  a  telegraph  company  by  which  the  former 
granted  to  the  latter  the  exclusive  right  to  construct  a  tele- 
graph line  along  its  right  of  way,  necessarily  excluded  all 
other  telegraph  lines  from  the  use  of  a  right  of  way  that  by 
condemnation  had  been  devoted  to  public  uses,  and  was  void, 
because  it  was  in  restraint  of  trade,  and  tended  to  create  a 
monopoly.  In  West  Virginia  Transp.  Co.  v.  Ohio  River 
Pipe  Line  Co.  it  was  held  that  an  owner  of  2,000  acres  of 
oil  land  could  not  grant  to  one  pipe  line  company  an  ex- 
clusive right  to  lay  a  pipe  line  across  said  lands,  because  the 
legislature,  by  authorizing  pipe  line  companies  to  condemn 
lands  for  the  construction  of  such  lines,  had  thereby  declared 
that  the  public  had  an  interest  in  their  construction,  and  that 
a  contract  which  precluded  such  companies'  from  laying  a 
line  across  an  extensive  tract  of  land  was  necessarily  opposed 
to  public  policy.  In  Chicago  Gaslight  <&  Coke  Co.  v.  Peo- 
ple*8  Gaslight  ds  Coke  Co.  the  court  held  that  a  gas  com- 


Digitized  by 


Google 


UNITED   STATES   V.  TBANS- MISSOURI   FREIGHT   ASSN.      207 
Opinion  of  the  CJourt 

pany,  which  had  accepted  a  charter  authorizing  it  to  lay 
pipes  and  to  supply  gas  throughout  the  entire  limits  of  the 
city,  could  not  disable  itself  from  the  performance  of  the 
public  duty  it  had  undertaken  by  entering  into  a  contract 
with  another  company  not  to  lay  pipes  and  supply  gas  in  a 
large  section  of  said  city.  And  in  Gib}>8  v.  Gas  Co.  a  like 
contract  by  one  gas  company  with  another  to  abandon  the 
discharge  of  public  duties  which  had  been  devolved  upon  it 
by  its  charter  was  [74]  held,  on  that  account,  to  be  against 
public  policy,  and  void,  and  to  be  void  on  the  further  ground 
that  the  contract  was  in  open  violation  of  a  statute  which 
prevented  the  company  from  "  entering  into  a  *  *  * 
contract  with  any  other  gas  company  whatever." 

No  doubt  can  be  entertained  that  the  contract  involved  in 
each  of  the  cases  last  referred  to  was  against  public  policy 
for  its  marked  tendency  to  create  a  monopoly,  and  to  sup- 
press healthy  competition.  Two  of  the  contracts  were  also 
vicious  in  the  respect  that  the  corporation  had  attempted  to 
disable  itself  from  exercising  powers  which  had  been  con- 
ferred upon  it  for  the  public  advantage.  But  we  think,  in 
view  of  the  state  of  facts  on  which  the  decisions  were  predi- 
cated, and  the  points  actually  adjudicated,  it  would  be  un- 
wise to  deduce  an  unbending  rule  that  any  and  every  con- 
tract between  two  railway  companies  which  enjoins  or  con- 
templates concert  of  action  in  the  matter  of  establishing 
freight  or  passenger  rates  between  competitive  points  is 
against  public  policy,  and  an  unlawful  restraint  of  trade. 
No  case,  we  believe,  has  yet  gone  to  that  extent,  or  has  de- 
clared that  the  business  of  transporting  freight  and  passen- 
gers by  rail  is  of  such  character  that  no  restraint  whatever 
upon  competition  therein  is  permissible.  On  the  contrary, 
contracts  between  common  carriers  which  imposed  some 
restrictions  upon  competition  have  been  frequently  sustained 
by  our  highest  courts,  and  the  rule  has  been  often  applied 
that  the  test  of  their  validity  was  not  the  existence,  but  the 
reasonableness,  of  the  restriction  imposed.  Navigation  Co. 
V.  ^insoT^  20  Wall.  64;  Chicago^  etc,^  R.  Co.  v.  Pullman 
Southern  Car  Co.,  139  U.  S.  79, 11  Sup.  Ct.  Eep.  490;  Mogul 
Steamship  Co.  v.  McGregor,  Gow  <&  Co.,  21  Q.  B.  Div.  544 ; 
Manchester^  etc.,  R.  Co.  v.  Concord  R.  Co.,  (N.  H.)  20  Atl. 

10870^— S.  Doc.  Ill,  62-1,  vol  1 14 
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Rep.  383;  Wiggins  Ferry  Co.  v.  Chicago  d:  A.  R.  Co.,  73 
Mo.  389.  But  even  if  such  an  extreme  view,  as  is  above  in- 
dicated, was  once  tenable,  we  fail  to  see  how  it  can  well  be 
maintained  since  the  passage  of  the  interstate  commerce 
law,  and  the  action  that  has  been  taken  thereunder  by  the 
government  commission  which  was  created  to  enforce  its 
provisions.  The  interstate  commerce  law  imposes  several 
important  restrictions  upon  the  right  of  railway  companies 
to  do  as  they  please  in  the  matter  of  making  and  altering 
rates,  and  congress  has  thereby  expressed  its  conviction  that 
unrestrained  competition  between  carriers  is  not,  at  the 
present  time,  and  under  existing  conditions,  most  conducive 
to  the  public  welfare,  but  that  other  things  are  quite  as  es- 
sential to  the  public  good.  Mark  the  difference  in  public 
policy  towards  merchants  and  railroad  companies  exhibited 
by  the  common  law  and  by  the  interstate  commerce  act 
Merchants  may  refuse  to  sell  their  wares  at  all,  they  may 
refuse  to  transact  any  business;  but  railroad  companies  are 
common  carriers;  they  must  furnish  transportation  when 
requested;  they  must  operate  their  roads  or  forfeit  their 
franchises;  merchants  may  charge  any  price  they  see  fit  for 
their  wares,  but  railroad  companies  are  restricted  to  reason- 
able and  just  charges  for  transportation,  (Interstate  Com- 
merce Act,  §  1;)  merchants  may  sell  articles  of  like  charac- 
ter and  vahie  for  as  many  different  prices  [76]  as  they  have 
different  customers,  but  railroad  companies  are  restricted  to 
the  same  charges  to  all  their  customers  for  like  services, 
(Id.  §2;)  merchants  may  give  to  any  customers  or  any 
localities  any  preference  or  advantage  they  choose  over  other 
customers  or  localities,  but  railroad  companies  are  prohibited 
from  giving  any  undue  preference  or  advantage  to  any  party 
or  place,  (Id.  §3;)  merchants  may  sell  articles  of  inferior 
value  for  higher  prices  than  those  they  charge  and  receive 
for  those  of  greater  value,  but  railroad  companies  are  pro- 
hibited from  charging  or  receiving  a  greater  compensation 
for  a  short  haul  than  for  a  long  haul,  (Id.  §4;)  merchants 
may  keep  their  prices  secret ;  railroad  companies  must  pub- 
lish their  rates  for  transportation,  and  are  prohibited  from 
charging  or  receiving  a  greater  or  less  compensation  than  that 
specified  in  the  published  schedules,  (Id.  §6;)  merchants 
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may  change  their  prices  instantly  and  without  notice,  rail- 
road companies  are  prohibited  from  increasing  their  rates 
except  after  10  days'  public  notice  or  from  decreasing  them 
except  after  three  days'  public  notice,  (Id.  §6;)  merchants 
may  transact  their  business  free  from  the  supervision  or 
interference  of  the  goyemment;  but  railroad  companies 
are  subject  to  the  supervision  of  a  commission,  established 
by  the  government,  authorized  to  take  the  necessary  proceed- 
ings for  the  enforcement  of  these  restrictions,  (Id.  §  12.) 
These  restrictions  relate  almost  exclusively  to  rates  for  the 
transportation  of  freight  and  passengers.  They  are  numer- 
ous, radical,  and  effective.  They  became  operative  by  an  act 
of  congress  three  years  before  the  anti-trust  act  was  passed, 
and  they  establish  beyond  cavil  that  from  that  date  the  public 
policy  of  the  nation  was  that  competition  between  railroad 
companies  engaged  in  interstate  commerce  should  not  go 
wholly  unrestricted. 

If  we  turn  now  to  the  published  reports  of  the  interstate 
commerce  commission,  whose  opinion  on  such  matters  is  cer- 
tainly entitled  to  great  consideration,  we  find  the  view  even 
more  clearly  expressed  that  it  was  the  purpose  of  congress 
to  place  important  restraints  upon  competition,  that  uncon- 
trolled struggles  for  patronage  by  railway  carriers  are  fre- 
quently detrimental  to  the  public  welfare,  that  rate  wars 
are  especially  injurious  to  the  business  interests  of  the  coun- 
try and  contrary  to  the  spirit  of  existing  laws,  that  the  in- 
terstate commerce  act  invites  conferences  between  railway 
managers,  and  that  concert  of  action  in  certain  matters  by 
railway  companies  is  absolutely  essential  to  enable  it  to  ac- 
complish its  true  purpose. 

In  the  fourth  annual  report  of  the  commission,  at  page  19, 
we  find  the  following  statement: 

''It  is  thns  seen  at  eveiy  tarn  that  the  regulation  of  rates  on  a 
consideration  of  the  pecnniary  or  other  situation  of  any  single  road, 
and  without  a  surv^  of  the  whole  field  of  opertions  whereby  its 
business  may  be  affected,  and  under  a  supposition  that  what  is  done 
in  respect  to  that  road  may  be  limited  in  its  consequences,  is  entirely 
antagonistic  to  all  principles  of  railroad  transportation.  The  rail- 
road managers  have  perceived  this  from  the  very  first,  and  it  is 
because  they  hare  perceived  this  that  they  have  been  compelled 
to  organize  themselves  into  railroad  associations,  for  the  purpose 
[76]  of  agreeing  upon  classifications  and  rates,  and  upon  a  great 
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variety  of  other  matters  pertaining  to  the  methods  of  conducting  in- 
terlocking and  overlapping  business,  and  all  business  affected  by  com- 
petitive forces." 

And  on  page  21  of  the  same  report  the  following: 

**  In  former  reports  the  commission  has  referred  to  the  undoubted 
fact  that  competition  for  business  between  railroad  companies  is  often 
pushed  to  ruinous  extremes,  and  that  the  most  serious  difficulties  in 
the  way  of  securing  obedience  to  the  law  may  be  traced  to  this  fact 
When  competition  degenerates  to  rate  wars,  they  are  as  unsettling 
to  the  business  of  the  country  as  they  are  mischievous  to  the  carriers, 
and  the  spirit  of  the  existing  law  is  against  them." 

In  the  second  annual  report  on  page  26,  when  speaking 
of  the  unity  of  railroad  interests,  the  commission  uses  this 
language: 

"But  the  voluntary  establishment  of  such  extensive  responsibility 
would  require  such  mutual  arrangements  between  the  carriers  as 
would  establish  a  common  authority,  which  should  be  vested  with 
power  to  make  traffic  arrangements,  to  fix  rates,  and  to  provide  for 
their  steady  maintenance,  to  compel  the  performance  of  mutual  duties 
among  the  members,  and  to  enforce  promptly  and  efficiently  such 
sanctions  to  their  mutual  understandings  as  might  be  agreed  upon." 

And  in  the  same  report,  on  page  23,  we  find  the  following: 

"  A  short  road  may  sometimes  make  itself  little  better  than  a  public 
nuisance  by  simply  abstaining  from  all  accommodation  that  could 
not  by  law  be  forced  from  it  It  would  not  be  likely  to  do  this 
unless  for  some  purpose  of  extortion  from  other  roads,  but  the  existence 
of  a  power  to  annoy  and  embarrass  is  a  fact  of  large  importance. 
The  public  has  an  interest  in  being  protected  against  the  probable 
exercise  of  any  such  power.  But  its  interest  goes  further  than  this ; 
it  goes  to  the  establishment  of  Isuch  relations  among  the  managers 
of  roads  as  will  lead  to  the  extension  of  their  traffic  arrangements 
with  mutual  responsibilities,  just  as  far  as  may  be  possible,  so  that 
the  public  may  have,  in  the  services  performed,  all  the  benefits  and 
conveniences  that  might  be  expected  to  follow  from  general  federa- 
tloa  There  is  nothing  in  the  existence  of  such  arrangements  which 
is  at  all  inconsistent  with  earnest  competitioa  They  are  of  general 
convenience  to  the  carriers  as  well  as  to  the  public,  and  their  volun- 
tary extension  may  be  looked  for  until,  in  the  strife  between  roads, 
the  limits  of  competition  are  passed,  and  warfare  is  entered  upon. 
But  in  order  to  form  them,  great  mutual  concessions  are  often  indis- 
pensable, and  such  concessions  are  likely  to  be  made  when  relations 
are  friendly,  but  are  not  to  be  looked  for  when  hostile  relations  have 
been  inaugurated." 

In  the  first  annual  report,  on  page  88,  the  commission 
further  said : 

'*  To  make  railroads  of  the  greatest  possible  service  to  the  country, 
contract  relations  would  be  essential,  because  there  would  need  to 
be  Joint  tariffs,  joint  running  arrangements  and  interchange  of  cars, 
and  a  giving  of  credit  to  a  large  extent  some  of  which  were  obviously 
beyond  the  reach  of  compulsory  legislation,  and,  even  if  they  were 
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not,  conld  be  best  settled,  and  all  the  incidents  and  qualifications 
fixed,  by  the  voluntary  action  of  the  parties  in  control  of  the  roads 
respectively.  Agreement  upon  these  and  I^indred  matters  became, 
therefore,  a  settled  policy,  and  short  independent  lines  of  road 
seemed  to  lose  their  identity,  and  to  become  parts  of  great  trunk 
lines,  and  associations  were  formed  which  embraced  all  the  managers 
of  roads  In  a  state  or  section  of  the  country.  To  these  associations 
were  remitted  many  questions  of  common  interest,  includhig  such 
as  are  above  referred  to.  Classification  was  also  confided  to  such 
associations,  it  being  evident  that  differences  in  classification  were 
serious  obstacles  to  a  harmonious  and  satisfactory  Interchange  of 
trafflc.  But  what  perhaps  more  than  anything  else  Infiuenced 
[77]  ^e  formation  of  such  associations,  and  the  conferring  upon 
them  of  large  authority,  was  the  liability,  which  was  constantly  im- 
minent, that  destructive  wars  of  rates  would  spring  up  l)etween  com- 
peting roads  to  the  serious  Injury  of  the  parties  and  the  general  dis- 
turbance of  business.  Accordingly,  one  of  tlie  chief  functions  of  such 
associations  has  been  the  fixing  of  rates,  and  the  devising  of  means 
whereby  their  several  memliers  can  be  compelled  or  induced  to  ob- 
serve the  rates  when  fixed." 

It  would  extend  this  opinion  to  an  unreasonable  length  if 
we  assumed  to  state  the  reasons  which  probably  influenced 
congress  to  impose  some  restrictions  upon  competition  in 
the  matter  of  railway  transportation,  and  to  place  railway 
carriers  under  the  operation  of  a  law  which,  for  its  success- 
ful execution,  as  pointed  out  by  the  interstate  commerce  com- 
mission, seems  to  some  extent  to  invite  conference  and  con- 
cert of  acticm.  It  is  likewise  unnecessary  for  us  to  state 
the  reasons  why  railroad  companies  should  be  accorded  the 
privilege  of  entering  into  arrangements  with  other  companies 
which  may,  to  scmie  extent,  regulate  competition.  BeASons 
to  that  effect  have  been  stated  with  great  ability  and  per- 
suasive force  in  some  of  the  cases  to  which  we  have  already 
referred,  notably  in  Mofnchester^  etc.^  R.  Co.  v.  Concord  R. 
Co.^  supra.  But,  without  entering  into  that  discussion,  it 
is  suflBcient  to  say  that,  in  our  judgment,  there  was  no  hard 
and  fast  rule  in  force  when  the  anti-trust  act  was  enacted 
which  made  very  contract  between  railroad  companies  void 
on  grounds  of  public  policy  if  it  in  any  wise  checked  com- 
petition. In  our  judgment,  the  more  reasonable  doctrine 
then  prevailed,  especially  in  view  of  the  recent  passage  of 
the  interstate  commerce  act,  that  such  contracts  were  void, 
if,  judged  in  the  light  of  all  the  circumstances  and  condi- 
tions under  which  they  were  made,  they  unreasonably  re- 
stricted competition. 

In  view  of  the  foregoing  principles,  it  remains  for  us  to 
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examine  the  contract  which  is  alleged  to  be  in  violation  of 
the  anti-trust  act,  but  before  doing  so  a  preliminary  observa- 
tion will  not  be  out  of  place.  The  anti-trust  act  is  a  crim- 
inal statute,  and  it  should  not  be  so  construed  as  to  subject 
persons  to  the  penalties  thereby  imposed  unless  the  contract 
complained  of  is  one  that  is  clearly  within  the  provisions  of 
the  statute.  It  is  also  well  to  note  that  the  case  comes  be- 
fore us  simply  on  bill  and  answer.  The  bill  alleges  that  its 
purpose,  and  that  of  the  association  formed  under  it,  was  to 
suppress  competition,  enhance  rates  of  freight,  and  monopo- 
lize the  traffic.  The  answers  deny  these  averments,  and  al- 
lege that  the  purpose  of  the  contract  and  association  was 
to  carry  into  effect  the  provisions  of  the  interstate  commerce 
act,  and  to  make  rates  public  and  steady.  The  bill  alleges 
that  the  effect  of  the  contract  and  association  has  been  to 
raise  the  rates  of  freight  above  those  which  the  public  might 
have  reasonably  expected  to  obtain  from  free  competition. 
The  answers  deny  this  allegation,  and  aver  that  the  effect 
has  been  to  maintain  reasonable  rates,  and  that  more  than  200 
reductions  of  rates  have  been  effected  through  the  associa- 
tion. Upon  a  hearing  on  bill  and  answer  the  averments  of  fact 
contained  in  the  bill  are  overcome  by  the  denials  [78]  of 
the  answer,  and  the  averments  of  fact  in  the  answer  stand 
admitted.  Tainter  v.  Clark ^  5  Allen,  66;  Brinckerho-ff  v. 
Brown^  7  Johns.  Ch.  217;  Perkins  v.  Nichols^  11  Allen,  542. 

The  result  is  that  the  government's  right  to  relief  here 
rests  upon  the  contract  itself,  and  the  fact  that  the  rates  main- 
tained under  it  have  not  been  unreasonable,  and  that  many 
reductions  have  been  made  under  its  operation.  The  ordi- 
nary rules  of  interpretation  must  then  be  applied  to  the  lan- 
guage of  this  contract,  and,  if  it  appears  that  its  purpose  and 
tendency  were  to  unreasonably  restrict  competition,  it  must 
be  declared  illegal.  Dillon  v.  Barnard^  21  Wall.  430,  437; 
Interstate  Land  Co.  v.  Maxwell  Land  Grant  Co,^  139  U.  S. 
569,  577, 11  Sup.  Ct  Rep.  656. 

In  construing  the  contract  it  must  also  be  remembered 
that  fraud  and  illegality  are  not  to  be  presumed,  and  that 
the  purpose  of  the  contract  is  that  which  is  clearly  manifest 
by  its  terms.  In  MitcheU  v.  Reynolds j  supra^  the  unfortunate 
remark  "  that  wherever  such  contract  stat  indifferenter,  and 
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for  ftoght  appears,  may  be  either  good  or  bad,  the  law  pre- 

smneB  it  prima  fade  to  be  bad,"  fell  from  Chief  Justice 

Parker.    This  seems  to  be  the  reverse  of  the  proposition  that 

every  man  is  presumed  to  be  innocent  until  he  is  proved  to 

be  guilty.    It  has  long  been  repudiated  by  the  courts  of 

England  and  America.    The  burden  is  on  the  party  who 

seeks  to  put  a  restraint  upon  the  freedom  of  contract  to  make 

it  plainly  and  obviously  clear  that  the  contract  is  against 

public  poliqr,  and  the  true  rule  of  construction  is  that  neither 

fraud  nor  illegality  is  to  be  presumed,  but  the  contract  is  to 

be  assumed  to  have  been  made  in  good  faith  for  the  purpose 

which  appears  on  the  face  of  it,  and  not  colorably  for  any 

other.    Registering  Co.  v.  Sampsany  L.  R.  19  Eq.  462;  TaUia 

V.  TdOiSy  1  El.  &  Bl.  391 ;  Rousillon,  v.  BousiUon  14  Ch.  Div. 

361,  866;  Stewart  v.  Transportation  Co.,  17  Minn.  372,  391, 

(GiL  348;)  Marsh  v.  RusseU^  66  N.  Y.  288;  Phippen  v. 

Stickney^  3  Mete.  (Mass.)  384,  389. 

Proceeding,  then,  to  an  examination  of  the  contract,  we  find 
it  to  be  substantially  as  follows:  In  the  preamble  there  is  a 
declaration  that  the  association  is  formed  for  ^^  mutual  pro- 
tection by  establishing  and  maintaining  reasonable  rates, 
rules,  and  regulations,  both  through  and  local."  Article  1 
declares  that  substantially  all  traffic  competitive  between  two 
or  more  members  in  that  part  of  the  United  States  between 
the  Mississippi  and  Missouri  rivers  and  the  Pacific  ocean 
shall  be  governed  by  the  association.  It  is  provided  by  arti- 
cle 2  that  the  association  shall  choose  a  chairman  by  unani- 
mous vote;  that  there  shall  be  regular  monthly  meetings  of 
the  association,  in  which  each  member  must  be  represented 
by  some  responsible  officer  authorized  to  act  definitely  on  aU 
questions  to  be  considered;  that  a  committee  shall  be  ap- 
pointed to  establish  rates,  rules,  and  regulations  for  the 
traffic,  and  that  these  shall  be  put  into  effect;  that  any  rail- 
road company  may  give  five  days'  written  notice  prior  to  any 
monthly  meeting  of  any  proposed  reduction  of  rates  or 
change  of  rules,  and  eight  days'  notice  as  to  the  traffic  of 
Colorado  or  Utah;  that  thereupon  the  reduction  or  change 
shaU  be  considered  and  voted  upon  by  the  association  at 
[79]  the  next  monthly  meeting,  and  all  members  shall  be 
bound  by  the  decision  of  the  association  ^^  unless  then  and 
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there  tihe  parties  shall  give  the  association  definite  written 
notice  that  in  ten  days  thereafter  they  shall  make  such  modi- 
fication notwithstanding  the  vote  of  the  association;"  that 
any  member  may  without  notice,  at  its  peril,  make  any  rate, 
rule,  or  regulation  necessary  to  meet  the  competition  of  out- 
side lines,  subject  to  a  liability  to  pay  a  penalty  of  $100  if 
the  association  decides  by  a  two-thirds  vote  that  the  rate, 
rule,  or  regulation  was  not  necessary  for  that  purpose;  that 
all  arrangements  with  connecting  lines  for  the  division  of 
through  rates  relating  to  traffic  covered  by  the  agreement 
shall  be  made  by  authority  of  the  association,  and  that  the 
chairman  of  the  association  shall  punish  violations  of  the 
agreement  by  fines  not  exceeding  $100  in  any  case.  Article 
3  makes  the  chairman  the  executive  officer  of  the  association, 
requires  him  to  publish  and  furnish  to  the  members  of  the 
association  the  rates,  rules,  and  regulations  established,  and 
all  changes  in  them,  and  requires  him  to  enforce  the  provi- 
sions of  the  contract.  Article  4  prohibits  imder-billing  or 
billing  at  a  wrong  classification.  Articles  5  and  6  provide  for 
the  appointment  of  the  necessary  employes  and  the  payment 
of  the  necessary  expenses  of  the  association.  Article  7  pro- 
vides for  arbitration  in  case  the  managers  of  the  parties  to 
the  agreement  fail  to  agree  upon  any  question  arising  under 
it;  and  article  8  provides  that  any  member  may  withdraw 
from  the  association  on  30  days'  notice. 

It  is  obvious  at  a  glance  that  this  agreement  is  not  affected 
by  any  of  the  vices  of  an  ordinary  pooling  contract.  The 
income  of  each  member  of  the  Association  imder  the  terms  of 
the  agreement  is  still  measured  by  the  amount  of  freight  and 
the  number  of  passengers  it  carries,  and  it  is  still  to  the 
interest  of  each  member  of  the  association  to  make  that  pat- 
ronage as  great  as  possible,  by  affording  to  the  public  supe- 
rior facilities  for  safe,  speedy,  and  convenient  transportation. 
Under  the  operation  of  the  agreement,  each  company  must 
still  compete  with  its  associate  members  in  the  character  of 
its  roadbed,  quality  of  its  equipments,  length  of  route,  con- 
venience of  its  terminal  facilities,  and  in  the  efficiency  of  its 
management,  for  all  of  these  considerations  will  necessarily 
have  a  marked  influence  upon  the  amount  of  its  patronage. 

Li  other  of  its  features,  also,  the  contract  is  not  subject  to 
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criticism.  In  these  days,  when  persons  engaged  in  many 
other  callings  and  avocations  are  in  the  habit  of  meeting  at 
intervals,  as  associations,  for  the  purpose  of  cultivating  more 
friendly  relations  and  establishing  regulations  conducive  to 
the  general  welfare  of  the  trade,  it  is  difficult  to  see  upon 
what  just  grounds  representatives  of  railway  companies  can 
be  denied  the  right  of  forming  associations  for  the  purpose 
of  friendly  conference  and  to  formulate  rules  and  regula- 
tions to  govern  railway  traffic.  The  fact  that  the  business 
of  railway  companies  is  irretrievably  interwoven,  that  they 
interchange  cars  and  traffic,  that  they  act  as  agents  for  each 
other  in  the  delivery  and  receipt  of  freight  [80]  and  in  pay- 
ing and  collecting  freight  charges,  and  that  commodities  re- 
ceived for  transportation  generally  pass  through  the  hands 
of  several  carriers,  renders  it  of  vital  importance  to  the 
public  that  uniform  rules  and  regulations  governing  railway 
traffic  should  be  framed  by  those  who  have  a  practical  ac- 
quaintance with  the  subject,  and  that  they  should  be  pro- 
mulgated and  faithfully  observed.  The  advisability  of 
establishing  such  rules  and  regulations  in  the  mode  above  in- 
dicated, particularly  for  the  uniform  classification  of  freight, 
has  been  frequently  pointed  out  in  the  reports  of  the  inter- 
state commerce  commission.  Indeed,  the  benefits  that  would 
result  from  uniform  rules  and  regulations,  and  from  uni- 
formity in  the  classification  of  freight,  seem  to  us  so  obvious 
that  we  need  not  stop  to  enumerate  them. 

We  are  of  the  opinion,  therefore,  that  the  stipulations  of 
this  agreement  enjoining  a  monthly  conference  between  rep- 
resentatives of  the  various  members  of  the  association,  and 
the  appointment  of  a  committee  to  formulate  rules  and  regu- 
lations governing  the  traffic  embraced  by  the  agreement,  are 
not  only  not  opposed  to  public  policy,  but,  if  faithfully  car- 
ried out,  will  tend  to  promote  the  public  interests.  It  is  also 
obvious,  we  think,  that  the  stipulation  requiring  five  days' 
written  notice  of  a  proposed  reduction  in  rates  does  not,  in 
and  of  itself;  render  the  contract  unlawful.  It  is  certain 
that  a  contract  not  to  reduce  established  rates  without  a 
public  notice  of  three  days,  and  not  to  increase  them  without 
a  notice  of  ten  days,  would  not  be  against  public  policy,  be- 
cause the  interstate  commerce  act  has  prohibited  such  changes 
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with  less  notice.  The  plain  object  of  this  provision  was  to 
prevent  competitors  from  resorting  to  secret,  unfair,  and 
ruinous  methods  of  warfare,  to  make  competition  fair  and 
open,  and  to  enable  shippers  to  modify  their  action  to  suit 
the  coming  changes.  There  is  no  purpose  of  the  provision, 
or  of  the  policy  that  dictated  it,  that  would  not  be  as  well, 
if  not  better,  served  by  a  notice  of  fifteen  or  forty  days,  as 
one  of  three  days. 

But  it  is  urged  that  the  contract  in  question  restrains  com- 
petition in  rates,  and  is  therefore  unlawful.  That  it  does 
have  some  tendency  to  check  competition  in  that  respect  will 
not  be  denied ;  but  that  the  restraint  imposed  is  slight,  that 
there  is  abundant  room  within  the  terms  of  the  agreement 
for  the  play  of  all  the  healthy  forces  of  competition,  and  that 
it  has  a  pronounced  tendency  to  prevent  sudden  and  violent 
fluctuations  in  rates,  commonly  termed  "rate  wars,"  seems 
to  us  to  be  equally  manifest.  It  is  not  reasonable  to  suppose 
that  any  member  of  the  association  which,  by  virtue  of  its 
situation,  can  really  afford  to  transport  freight  or  passengers 
between  any  two  competitive  points  for  a  substantially  less 
sum  than  its  competitors,  will  be  likely  to  forego  the  ad- 
vantage that  its  situation  gives  it,  even  under  the  operation 
of  the  agreement.  It  is  much  more  probable  that  under  the 
operation  of  the  agreement,  as  under  the  influence  of  free 
competition,  the  rates  between  competitive  points  will  be 
largely,  if  not  entirely,  based  upon  the  rate  which  the  road 
having  the  shortest  line  and  best  facilities  esteems  fair  and 
reasonable  compensation. 

[81]  It  will  be  observed  that  imder  the  terms  of  the  agree- 
ment no  member  of  the  association  has  bound  itself  to  be 
governed  by  a  rate  fixed  by  a  vote  of  the  majority  for  a 
longer  period  than  10  days  after  the  monthly  meeting  next 
succeeding  its  notification  of  a  proposed  change  in  rates;  and 
for  that  reason  the  limitation  imposed  by  the  contract  upon 
the  right  of  a  member  of  the  association  to  adopt  such  a 
rate  as  it  sees  fit  is  very  slight,  and  the  power  reposed  in  the 
association  is  correspondingly  small.  We  fail  to  see,  there- 
fore, that  the  natural  or  probable  effect  of  this  contract  will 
be  to  sensibly  raise  either  freight  or  passenger  rates  above 
the  level  which  they  would  attain  under  the  influence  of 
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what  is  termed  ^^unrestricted  competition.''  On  the  other 
hand,  it  seems  highly  probable  that  the  contract  in  question 
will  prevent  sudden  and  violent  fluctuations  in  freight  rates, 
such  as  often  upset  the  business  calculations  of  entire  com- 
munities, and  that  this  was  one  of  the  main  reasons  which 
led  to  the  formation  of  the  association.  We  are  also  per- 
suaded that  it  will  have  a  sensible  tendency  to  induce  a 
more  uniform  system  of  classification  throughout  the  great 
region  where  the  association  operates,  and  also  to  induce  the 
establishment  of  a  more  perfect  code  of  rules  and  regula- 
tions governing  freight  traffic  It  may  also  tend  to  prevent 
stealthy,  secret,  and  unfair  methods  of  warfare,  and  to  make 
the  strife  for  patronage  among  the  members  of  the  associa- 
tion open;  fair,  and  honorable.  All  of  these  are  objects  that 
are  in  line  with  the  true  spirit  of  the  interstate  commerce 
act  and  an  intelligent  public  policy. 

The  result  is  that  this  contract,  in  view  of  all  the  circum- 
stances of  the  case  and  the  situation  of  the  parties  thereto, 
does  not  impose  such  unreasonable  restraints  on  competition 
as  will  warrant  us  in  holding  that  it  is  one  of  those  contracts 
or  conspiracies  in  restraint  of  trade  and  commerce  among 
the  several  states  which  fall  within  the  inhibition  of  the 
anti-trust  act  of  July  2, 1890. 

Nor  is  there  any  monopoly  of  trade,  or  any  attempt  to 
monopolize  trade,  within  the  meaning  of  that  act,  evidenced 
by  this  contract.  So  far  as  can  be  learned  from  it,  the  asso- 
ciation has  never  intended  to  have,  and  never  has  had  or 
attempted  to  have,  any  trade.  It  has  not  held  or  attempted 
to  obtain  or  hold  any  property  except  the  moneys  necessary 
for  the  bare  expenses  required  to  pay  its  officers  and  em- 
ployes. It  has  been  and  is  a  mere  adviser  with  its  members 
upon  disputed  questions  submitted  by  the  contract  to  its 
consideration.  So  far  as  can  be  learned  from  the  contrad^ 
each  member  of  the  association  is  striving  with  every  other 
in  its  territory,  whether  a  member  of  the  association  or  not, 
to  divert  from  the  latter  and  gather  to  itself  all  possible 
trade.  There  are  provisions  in  the  contract  that  the  chair- 
man may  authorize  members  to  meet  the  rates  of  com- 
petitors who  are  not  members  of  the  association,  and  that 
any  member  may  meet  the  rates  of  such  competitor  at  its 
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peril ;  but  these  provisions  were  necessary  for  the  protection 
of  members  of  the  association  against  the  attacks  of  nonmem- 
bers.  Without  such  provisions  unreasonably  low  rates  es- 
tablished by  the  latter  would  draw  away  the  busi-  [82]  ness 
of  the  members,  and  deprive  them  of  the  opportunity  to 
compete  on  equal  terms.  These  provisions  give  no  company 
any  higher  right  or  greater  power  than  it  had  before  the 
contract  was  made,  but  simply  reserved  to  each  the  privilege 
of  exercising  its  original  right  to  meet  competition  without 
giving  the  15  days'  notice  in  case  of  a  warfare  upon  it  by 
a  nonmember. 

A  monopoly  of  trade  embraces  two  essential  elements: 
(1)  The  acquisition  of  an  exclusive  right  to,  or  the  exclusive 
control  of,  that  trade;  and  (2)  the  exclusion  of  "all  others 
from  that  right  and  control.  There  is  nothing  in  this  con- 
tract indicating  any  purpose  or  attempt  to  obtain  such  a 
monopoly.  The  great  transportation  systems  of  the  Great 
Northern  Railway  Company,  the  Northern  Pacific  Railroad 
Company,  the  Southern  Pacific  Railroad  Company,  and  the 
Texas  Pacific  Railroad  Company  were  operated  in  the  region 
subject  to  the  regulation  of  this  association,  but  none  of 
these  companies  were  members  of  it;  and,  even  if  they  had 
been,  there  would  still  have  been  no  evidence  of  any  attempt 
to  monopolize  trade  here,  because  each  member  is  left  to 
compete  with  every  other  for  its  share  of  the  traffic.  In  re 
Greene^  62  Fed.  Rep.  104,  116. 

The  position  that  these  railroad  companies  have  so  far 
disabled  themselves  from  the  performance  of  their  public 
duties  by  the  execution  of  this  contract  as  to  give  ground 
for  the  avoidance  of  the  contract,  and  for  a  forfeiture  of 
their  franchises,  cannot  be  successfully  maintained.  It  is 
well  settled  upon  principle  and  authority  that,  where  a  cor- 
poration by  a  contract  entirely  or  substantially  disables  itself 
from  the  performance  of  the  duties  to  the  public  imposed 
upon  it  by  the  acceptance  of  its  charter,  the  contract  is  void, 
and  its  franchise  may  be  forfeited.  The  reasons  for  this 
rule,  and  some  of  the  limitations  of  it,  were  stated  by  this 
court  in  Union,  Pac.  Ry.  Go.  v.  Chicago^  R.  I.  <6  P.  Ry  Oo.^ 
61  Fed.  Rep.  809,  317-321,  2  C.  C.  A.  174,  230-236;  and  it  is 
unnecessary  to  repeat  them  here.    It  goes  without  saying 
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that  this  rule  in  no  way  limits  the  power  of  a  corporation 
to  discharge  its  duties  through  agents  of  its  own  selection. 
There  is  no  doubt  that  each  of  these  corporations  could  law- 
fully appoint  an  expert  or  a  committee  of  experts  upon  the 
subject  of  classification  and  rates  of  freight  upon  its  road, 
empower  him  or  them  to  fix  the  rates,  and  then  maintain 
them  for  40  days  unchanged.  ^Practically  the  16  representa- 
tiTes  of  these  companies,  at  a  meeting  of  the  association, 
their  chairman,  and  their  committee  that  originally  fixed 
the  rates  and  rules,  together  constitute  an  advisory  committee 
on  rates  and  rules  of  traffic,  composed  of  men  whose  inti- 
mate knowledge  of  the  needs  of  the  shippers,  and  of  the 
diaracter  and  quantities  of  the  commodities  transported 
through  the  different  portions  of  the  wide  area  traversed 
by  these  railroads,  and  whose  wide  experience  in  the  effect 
of  various  rates  upon  the  accommodation  of  the  public  and 
the  business  of  the  companies  fit  them  well  to  carefully 
consider  and  wisely  establish  just  and  reasonable  rates 
throughout  this  territory.  Such  a  committee  each  company 
acting  independently  might  have  appointed,  and  it  is  not  per- 
[88]  ceived  that  the  fact  that  two  or  more  companies  appoint 
the  same  men  to  establish  rates  and  rules  for  tlie  traffic  upon 
their  respective  roads  in  any  way  invalidates  the  appoint- 
ment of  either. 

Moreover,  the  power  del^ated  to  the  association,  its  com- 
mittee and  chairman,  is  so  limited  in  extent  and  so  restricted 
in  time  that  it  is  hardly  worthy  of  serious  consideration  as 
the  ground  for  the  avoidance  of  a  contract  and  the  forfeiture 
of  a  franchise.  The  power  granted  to  the  committee  origi- 
nally chosen  to  establish  the  rates  and  rules  expired  by 
limitation  upon  a  30-days  notice  of  withdrawal  from  the 
association;  the  power  of  the  association  itself  to  prevent 
modifications  and  changes  in  the  rules  and  rates  established 
ceases  after  15  days'  notice  of  an  intention  to  make  the 
modifications  and  changes  notwithstanding  its  action.  It  is 
true  that  there  is  a  provision  in  the  second  article  of  the 
agreement  that  regular  meetings  of  the  association  shall  be 
held,  '^  unless  notice  shall  be  given  by  the  chairman  that  the 
business  to  be  transacted  does  not  warrant  calling  the  mem- 
bers together,"  but  the  remark  of  the  counsel  for  the  govem- 
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ment  that  this  gives  the  chairman  power  to  prevent  the 
consideration  of  proposed  changes  in  rates,  and  thus  to  main- 
tain them  indefinitely  by  preventing  a  meeting  of  the  associa- 
tion, cannot  be  seriously  considered.  The  effect  of  the  con- 
tract is  that,  when  a  company  gives  notice  of  a  proposed 
change  of  any  importance,  the  meeting  shall  be  held.  Such 
a  notice  presents  business  to  be  transacted  that  does  warrant 
calling  the  members  together.  If,  imder  such  circumstances 
the  chairman  gives  notice  that  there  is  no  such  business,  he 
violates  the  contract  The  presumption  is  that  he  will  not 
violate  it;  and,  if  he  does  do  so,  that  is  no  groimd  for  an 
avoidance  of  the  contract. 

The  result  is  that  neither  this  contract  nor  the  association 
formed  under  it  can  be  held  to  be  obnoxious  to  the  provisions 
of  the  anti-trust  act  in  view  of  the  facts  admitted  by  the 
pleadings  in  this  suit,  and  in  the  absence  of  other  evidence 
of  their  consequences  and  effect. 

Many  of  the  considerations  to  which  we  have  referred  are 
presented  upon  the  argument  of  the  question  whether  or  not 
the  anti-trust  act  applies  to  or  in  any  way  governs  transpor- 
tation companies  that  are  engaged  in  that  part  of  interstate 
and  international  commerce  which  consists  solely  of  the 
transportation  of  persons  and  property,  in  view  of  the  very 
substantial  regulation  of  this  part  of  commerce  provided  by 
the  interstate  commerce  act.  The  views  we  have  expressed 
render  it  unnecessary  to  determine  this  question,  and  we 
express  no  opinion  upon  it.  We  rest  this  decision  on  the 
ground  that,  if  the  anti-trust  act  applies  to  and  governs 
interstate  and  international  transportation  and  its  instru- 
mentalities, the  contract  and  association  here  in  question 
do  not  appear  to  be  in  violation  of  it. 

The  decree  below  is  affirmed,  without  costs. 

Thayer,  District  Judge,  concurs. 

[84]  SmRAfl,  District  Judge,  (dissenting.)' 

I  am  unable  to  concur  in  the  conclusion  reached  by  the 
majority  of  the  court  in  this  case,  and  propose  to  state  the 
reasons  for  such  nonconcurrence. 
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Assuming  that  the  anti-trust  act  of  July  2,  1890,  is  appli- 
cable to  interstate  railroad  companies  and  the  business  trans- 
acted by  them,  it  seems  to  me  entirely  clear  that  the  contract 
entered  into  by  the  railway  companies  forming  the  Trans- 
Missouri  Freight*  Association  is  in  contravention  of  the 
statute,  in  that  it  deprives  the  public  of  the  benefit  of  free 
competition  between  the  associated  railway  companies,  and 
thereby  subjects  the  commerce  of  the  regions  tributary  to 
these  lines  of  railway  to  the  possibility,  if  not  the  certainty, 
of  paying  increased  rates  for  the  transportation  of  freight 
over  ilie  same* 

It  is  doubtless  entirely  true  that  at  the  present  time  a  more 
liberal  rule  prevails  than  in  the  earlier  days  in  regard  to  con- 
tracts affecting  the  business  carried  on  by  private  citizens  or 
corporations,  when  the  same  is  essentially  of  a  private  nature, 
and  only  indirectly  affects  the  public  at  large.  As  is  pointed 
out  in  the  opinion  of  the  court,  the  use  of  steam  and  elec- 
tricity in  connection  with  the  mercantile  and  commercial 
business  of  the  world  has  so  greatly  increased  the  facilities 
for  commercial  intercourse  that  contracts  which  a  century 
ago  would  have  been  in  fact  an  unreasonable  restriction  upon 
trade  in  its  then  condition  would  not  now  produce  the  same 
result,  and  hence  would  not  fall  within  the  condemnation  of 
the  principle  which  declares  unlawful  all  contracts  or  combi- 
nations which  work  an  unreasonable  restriction  upon  trade 
and  commerce.  The  principle  itself,  however,  remains  in 
force  at  the  common  law  even  in  regard  to  business  enter- 
prises which  deal  only  with  matters  of  private  interest,  and 
only  incidentally  affect  the  community  at  large.  At  an  early 
day  a  distinction  was  recognized  at  the  common  law  between 
the  rules  applicable  to  business  pursuits  of  a  purely  private 
nature  and  those  connected  with  matters  directly  affecting 
the  community  at  large;  as,  for  instance,  the  dealing  in  com- 
modities forming  the  necessaries  of  life.  Contracts  or  combi- 
nations tending  to  create  a  monopoly  in  the  latter  articles 
were  condemned  as  contrary  to  public  policy,  when  Kke  con- 
tracts affecting  other  kinds  of  property  were  held  to  be  valid ; 
and  the  same  principle  holds  good  at  the  present  time.  An- 
other distinction  which  is  now  firmly  established  and  en- 
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forced  grows  out  of  the  nature  of  the  busmess  contracted 
about,  and  the  relation  the  contracting  parties  bear  thereto. 
An  individual  or  a  private  corporation  engaged  in  a  purely 
private  enterprise  may  lawfully  enter  into  contracts  or  com- 
binations in  regard  thereto  which  would  be  invalid  and 
illegal  if  the  business  was  of  a  public  nature,  and  the  corpo- 
ration was  created  for  the  purpose  of  engaging  therein. 
Thus  in  Gihhs  v.  Gaa  Co.,  130  U.  S.  396,  9  Sup.  Ct.  Rep.  553, 
the  supreme  court,  speaking  by  Mr.  Chief  Justice  Fuller, 
declared  that — 

"  The  supplying  of  illuminating  gas  Is  a  business  of  a  public  nature 
to  meet  a  public  necessity.  It  is  not  a  business  like  that  of  an  ordi- 
nary corporation  engaged  in  the  manufacture  of  articles  that  may  be 
famished  by  individual  [85]  effort  ♦  ♦  ♦  Hence,  while  it  is 
Justly  urged  that  those  rules  which  say  that  a  given  contract  is  against 
public  policy  should  not  be  arbitrarily  extended  so  as  to  interfere  with 
the  freedom  of  contract,  (Registering  Co,  v.  Sampson,  L.  R.  19  Bq. 
462,)  yet  in  the  instance  of  business  of  such  character  that  it  pre- 
sumably cannot  be  restrained  to  any  extent  whatever  without  preju- 
dice to  the  public  interest,  courts  decline  to  enforce  or  sustain  con- 
tracts imposing  such  restraint,  however  partial,  because  in  contraven- 
tion of  public  policy.  This  subject  is  much  considered,  and  the 
authorities  cited,  in  West  Virginia  Transp.  Co.  v.  Ohio  River  Pipe 
Line  Co.,  22  W.  Va.  600 ;  Chicago  Gaslight  d  Coke  Co.  v.  People* s  Gas- 
light d  Coke  Co.,  121  111.  530,  13  N.  B.  Rep.  169 ;  Western  Union  Tel 
Co.  V.  American  Union  Tel  Co.,  65  Ga.  160.  ♦  ♦  ♦  Innumerable 
cases,  however,  might  be  cited  to  sustain  the  proposition  that  combina- 
tions among  those  engaged  in  business  impressed  with  a  public  or 
quasi  public  character,  which  are  manifestly  prejudicial  to  the  pubUc 
interest,  cannot  be  upheld." 

In  West  Virginia  Transp.  Go.  v.  Ohio  River  Pipe  Line  Co.y 
22  W.Va.  600,  it  is  said: 

•*  If  there  be  any  sort  of  business  which  from  its  peculiar  character 
can  be  restrained  to  no  extent  whatever  without  prejudice  to  the 
public  interest,  then  the  courts  would  be  compelled  to  hold  void  any 
contract  imposing  any  restraint,  however  partial,  on  this  peculiar 
business,  provided,  of  course,  it  be  shown  clearly  that  the  peculiar 
business  thus  attempted  to  be  restrained  is  of  such  a  character  that 
any  restraint  upon  it,  however  partial,  must  be  regarded  by  the  court 
as  prejudicial  to  the  public  interest" 

In  Chicago  Gaslight  <&  Coke  Co.  v.  PcopWs  Gaslight  <& 
Coke  Co.,  121  HI.  530, 18  N.  E.  Rep.  169,  it  is  declared  that— 

'*  The  ordinary  rule  that  contracts  in  partial  restraint  of  trade  are 
not  invalid  does  not  apply  to  corporations  like  appellant  and  appellee, 
because  they  were  engaged  In  a  public  business,  and  in  furnishing 
that  which  was  a  matter  of  public  concern  to  all  the  InbabitantB  of 
the  city." 

It  is  not  necessary  to  extend  the  citation  of  authorities 
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upon  this  gen^:t&l  proposition,  but  it  is  of  vital  importance 
to  bear  in  mind  the  distinction  that  exists  in  this  particular 
between  private  individuals  or  corporations  engaged  in  ordi- 
nary business  avocations  and  public  corporations  engaged 
in  the  performance  of  a  public  or  governmental  duty,  like 
that  of  building  and  operating  a  public  highway  in  the 
form  of  a  railway  line. 

From  the  earliest  days  the  duty  of  constructing  and  main- 
taining the^  public  roads  of  a  country  has  been  recognized  as 
one  incumbent  upon  the  government.  To  secure  the  con- 
struction of  a  railway  running  over  the  property  of  many 
individuals,  the  right  of  eminent  domain  must  be  called  into 
exercise,  and  thus  the  character  of  a  public  enterprise  is  im- 
pressed upon  it  both  by  reason  of  the  purpose  it  is  intended 
to  subserve  and  by  reason  of  the  governmental  power  exer- 
cised in  its  creation  and  maintenance.  So,  also,  corpora- 
tions created  for  the  purpose  of  building  and  operating  public 
highways  in  the  form  of  railroads  are  of  necessity  public, 
not  private,  corporations,  because  they  are  formed  for  the 
purpose  of  engaging  in  the  public  work  of  constructing  and 
operating  a  highway  for  the  use  of  the  people  at  large,  and 
because  they  are  authorized  to  call  into  exercise  the  govern- . 
mental  right  of  eminent  domain,  a  right  which  cannot  be 
lawfully  conferred  upon  a  private  corporation  engaged  solely 
in  enterprises  private  in  their  nature.  The  failure  to  recog- 
nize the  distinction  existing  between  private  enterprises 
[86]  carried  on  by  individuals  or  private  corporations,  and 
public  duties  performed  through  the  agency  of  public  cor- 
porations, in  my  judgment  has  misled  the  court  in  reaching 
the  conclusion  announced  in  the  majority  opinion. 

As  applied  to  private  associations,  the  modem  authorities 
undoubtedly  sustain  the  proposition  therein  laid  down,  **  that 
it  is  not  the  existence  of  the  restriction  of  competition,  but 
the  reasonableness  of  that  restriction,  that  is  the  test  of  the 
validity  of  contracts  that  are  claimed  to  be  in  restraint  of 
trade; "  but  that,  in  my  judgment,  is  not  the  test  of  validity 
when  the  action  of  public  corporations  relative  to  public 
duties  is  brought  in  question. 

Parties  engaged  in  the  numufacture  or  sale  of  lumber, 
dry  goods,  or  other  like  articles  primarily  owe  no  duty  to  the 
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public  in  connection  therewith.  They  may  limit  or  enlarge, 
continue  or  discontinue  the  business,  as  they  please,  and  may 
charge  exorbitant  prices  or  the  contrary.  In  these  particu- 
lars they  owe  no  special  duty  to  the  public,  for  they  are  not 
exercising  any  sovereign  or  public  powers  in  carrying  on 
such  private  enterprises,  nor  are  they  charged  with  the  per- 
formance of  a  public  duty.  Hence  they  are  at  liberty  to 
enter  into  contracts  with  other  private  parties  engaged  in 
like  pursuits  which  may  tend  to  regulate  or  restrict  the  busi- 
ness carried  on  by  them,  subject,  however,  to  the  rule  that 
restrictions  unreasonably  affecting  the  freedom  of  trade  and 
commerce  cannot  be  sustained,  because  thereby  the  public 
interests  are  affected.  Touching  contracts  between  private 
parties  in  regard  to  pursuits  essentially  private  in  their  na- 
ture, the  test  of  validity  we  thus  find  to  be  the  actual  effect 
thereof  on  the  public  welfare.  In  regard  to  such  private 
enterprises  the  public  has  no  voice  in  the  management  thereof, 
nor  any  right  of  dictating  what  shall  or  shall  not  be  done 
by  the  owners  thereof,  nor  have  the  latter  become  bound  to 
carry  on  the  business  in  the  interest  or  for  the  benefit  of  the 
public  primarily.  The  contrary  is  true  with  regard  to  public 
corporations,  clothed  with  the  power  to  fulfill  public  duties, 
and  engaged  in  enterprises  the  purpose  of  which  is  to  dis- 
charge a  governmental  duty,  and  which  require  in  their  per- 
formance the  exercise  of  the  sovereign  right  of  eminent 
domain. 

Such  public  corporations  owe  primarily  a  duty  to  the 
community,  and  the  relations  existing  between  them  and  the 
public  are  in  many  particulars  radically  different  frc^m  those 
pertaining  to  private  corporations.  Neither  extended  argu- 
ment nor  the  citation  of  authorities  is  needed  to  show  that 
the  business  of  railway  transportation  is  one  of  a  public 
character,  and  which  reaches  and  affects  the  business  inter- 
ests of  the  entire  community.  When  a  highway  in  the  form 
of  a  railroad  is  constructed  and  put  in  operation,  all  parties 
living  in  the  regions  adjacent  thereto  are  dependent  upon  the 
railroad  for  the  carrying  on  of  all  business  which  involves 
the  transportation  of  persons  or  property  in  connection 
therewith.  The  farmer  is  compelled  to  use  the  railway  for 
the  transportation  of  the  products  of  his  farm  to  market. 
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The  merchant  mnst  use  the  same  agency  in  bringing  to  his 
place  of  business  the  merchandise  in  which  he  deals.  Prac- 
tically the  business  of  the  community,  whether  [87]  in  con- 
nection with  articles  of  prime  necessity,  like  food  or  fuel,  or 
the  other  articles  which  are  produced  or  dealt  in  by  the  peo- 
ple at  large,  becomes  of  necessity  wholly  dependent  upon  the 
facilities  for  transportation  furnished  by  the  given  rail- 
way. As  to  the  majority  of  the  community  living  along  its 
line,  each  railway  company  has  a  monopoly  of  the  business 
demanding  transportation  as  one  of  its  elements.  By  reason 
of  this  fact  the  action  of  the  corporation  in  establishing  the 
rates  to  be  charged  largely  influences  the  net  profit  coming  to 
the  farmer,  the  manufacturer,  and  the  merchant  from  the 
sale  of  the  products  of  the  farm,  the  workshop,  and  manu- 
factory, and  of  the  merchandise  purchased  and  resold,  and 
also  largely  influences  the  price  to  be  paid  by  every  one  who 
consumes  any  of  the  property  transported  over  tie  line  of 
railway.  There  is  no  other  line  of  business  carried  on  in  our 
midst  which  is  so  intimately  connected  with  the  public  as 
that  conducted  by  the  railways  of  the  coimtry. 

Certainly,  if  it  be  true,  as  held  in  Cfibhs  v.  Gas  Co.^  supra^ 
that  the  supplying  of  gas  for  illuminating  purposes  is  a 
business  of  a  public  nature,  because  it  supplies  a  public 
necessity,  and  that  it  is  of  such  a  character  that  contracts 
between  companies  engaged  therein,  looking  to  a  regulating 
of  competition,  cannot  be  sustained  because  inimical  to  the 
public  welfare,  then  it  must  also  be  true  that  the  furnishing 
facilities  for  the  transportation  of  the  products  of  the  coun* 
try  by  means  of  railways  is  likewise  a  public  business,  and 
one  of  such  character  that  contracts  or  combinations  be- 
tween the  corporations  engaged  therein,  intended  to  limit  the 
effect  of  free  competition  upon  the  rates  charged  the  public, 
must  be  held  to  be  prejudicial  to  the  public  interests,  and  there- 
fore to  be  invalid.   It  is  said  in  the  opinion  of  the  court  that — 

*'We  find  that  !t  bas  long  been  settled  that  contracts  or  combina- 
tions of  producers  or  dealers  in  staple  commodities  of  prime  necessity 
to  the  people,  to  restrict  or  monopolize  their  supply  or  enhance  their 
price,  pooling  contracts  or  combinations  between  such  producers  or 
dealers  to  divide  their  profits  in  certain  fixed  proportions  and  pooling 
contracts  or  combinations  between  competing  common  carriers,  are 
illegal  restraints  of  trade,  and  void." 
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Are  not  railway  ocHnpanies  engaged  in  the  transportation 
of  articles  of  prime  necessity  to  the  people?  Do  they  not 
handle  the  food  products  of  the  country,  the  fuel,  and  all 
the  other  necessaries  of  life?  Do  not  the  rates  charged  for 
the  transportation  of  these  articles  have  as  much  to  do  with 
determining  the  prices  paid  by  the  community  as  the  rates 
charged  by  those  engaged  in  buying  and  selling  the  same 
upon  the  open  market?  If  combinations  among  the  dealers 
in  such  articles  to  avoid  competition  and  enhance  the  cost 
to  the  consumer  are  illegal  and  void,  why  are  not  combina- 
tions among  common  carriers  engaged  in  the  transporta- 
tion of  the  same  articles,  tending  to  enhance  the  cost  to  the 
consumer  by  avoiding  the  effect  of  competition  upon  the 
rates  of  transportation,  equally  void? 

If  I  correctly  understand  the  opinion  of  the  majority,  it 
is  therein  admitted  that  it  is  the  settled  law  that  contracts 
or  combinations  between  producers  or  dealers  in  staple  com- 
modities of  prime  neces-  [88]  sity  to  the  people,  tending  to 
monopolize  the  supply  or  enhance  the  price,  are  contrary  to 
public  policy  and  therefore  void;  and  yet  it  is  maintained 
that  public  corporations  like  railway  companies  may  com- 
bine to  &x  the  rates  to  be  charged  for  the  transportation  of 
the  like  conmiodities,  which  of  necessity  affects  the  cost  to 
the  consumer,  as  well  as  the  value  to  the  producer,  and  that 
contracts  thus  arbitrarily  establishing  the  rates  to  be  charged, 
and  avoiding  the  effect  of  competition  thereon,  cannot  be 
held  to  be  invalid,  unless  it  be  clearly  shown  that  the  rates 
thus  fixed  are  unreasonable.  It  seems  to  me  the  two  propo- 
sitions are  clearly  at  variance. 

The  right  to  freely  contract  and  combine  possessed  by 
private  parties  engaged  in  private  pursuits  is  limited 'and 
denied  when  they  come  to  deal  with  staple  commodities,  be- 
cause the  whole  community  is  interested  in  these  articles  of 
prime  necessity,  and  any  contract  affecting  them  affects  the 
public;  and  clearly  public  corporations  are  under  a  more 
stringent  rule  in  tiiis  particular. 

Unlike  private  parties  engaged  in  private  pursuits,  which 
only  incidentally,  if  at  all,  affect  the  public  welfare,  corpora- 
tions created  for  the  purpose  of  constructing  and  operating 
the  modem  form  of  public  highways  owe  primarily  a  duty  to 
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the  public.  They  are  created  to  subserve  a  public  purpose, 
to  wit,  to  furnish  the  means  for  the  transportation  of  the 
people  and  property  of  the  country,  and  they  are  under  con- 
stant obligation  to  use  their  corporate  powers  in  the  interest 
of  and  for  the  benefit  of  the  community  from  which  these 
powers  have  been  derived. 

The  right  to  demand  transportation  for  one's  self  or  prop- 
erty over  such  highways  belongs  to  every  member  of  the  com- 
munity, and  the  rate  to  be  paid  for  such  service  is  a  question 
which  affects  every  one  using  the  highway,  and,  in  addition, 
evQiy  member  of  the  community  is  affected  by  the  rates 
charged,  for  the  amount  thereof  enters  into  and  affects  the 
price  of  every  article  that  is  bought  and  sold  in  the  com- 
munity. The  duty  of  transporting  persons  and  property 
over  a  line  of  railway  is  a  public  duty,  assumed  by  the  cor- 
poration operating  the  particular  line,  and  in  the  proper 
performance  thereof  the  public  has  a  direct  interest.  The 
proper  performance  of  this  duty  includes  the  rate  of  com- 
pensation to  be  charged  for  the  services  rendered,  and  this 
is  a  question  in  which  the  public  has  a  direct  and  most  im- 
portant interest,  and  all  contracts  or  combinations  intended 
to  affect  the  rate  to  be  charged  directly  affect  the  public 
welfare.  Clearly,  therefore,  railway  transportation  of  per- 
sons and  property  comes  within  the  classes  of  business,  which, 
in  the  language  of  the  supreme  court  in  Gibhs  v.  Gas  Go.^ 
supra^  are  of  such  a  public  character  that  presumably  they 
cannot  be  restrained  to  any  extent  whatever  without  preju- 
dice to  the  public  interest. 

In  the  opinion  of  the  majority  it  is  practically  assumed 
that  the  same  freedom  to  contract  or  combine  with  others  is 
possessed  by  the  public  corporations  engaged  in  railway 
transportation  as  belongs  to  private  parties  engaged  in  pri- 
vate pursuits.  It  does  not  so  seem  to  me,  either  upon  prin- 
ciple or  authority.  Private  corporations  are  not  created 
for  the 'primary  purpose  of  furthering  the  public  [89]  inter- 
ests, nor  do  they  assume  the  performance  of  a  public  duty. 
Conducting  private  enterprises  for  private  gain,  there  is 
no  presumption  that  their  acts  will  affect  the  public  wel- 
fare, and  hence  their  freedom  of  contract  and  action  is  not 
to  be  limited  or  denied,  unless  it  clearly  appears  that  the  in- 
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terests  of  the  community  will  be  injuriously  affected  by 
the  action  proposed  to  be  taken.  On  the  other  hand,  in  the 
case  of  public  corporations  engaged  in  carrying  on  a  public 
enterprise,  it  is  apparent  that  every  course  of  action  in- 
tended to  affect  the  business  transacted  by  the  corporation 
must  of  necessity  affect  the  public  interests. 

A  railway  corporation  engaged  in  the  transportation  of 
the  persons  and  property  of  the  community  is  always  carry- 
ing on  a  public  business,  which  at  all  times  directly  affects 
the  public  welfare.  All  contracts  or  combinations  entered 
into  between  railway  corporations,  intended  to  regulate  the 
rates  to  be  charged  the  public  for  the  service  rendered,  must  of 
necessity  affect  the  public  interests.  By  reason  of  this  marked 
distinction  existing  between  enterprises  inherently  public 
in  their  character  and  those  of  a  private  nature,  and  further 
by  reason  of  the  difference  between  private  persons  and  cor- 
porations engaged  in  private  pursuits,  who  owe  no  direct 
or  primary  duty  to  the  public,  and  public  corporations  cre- 
ated for  the  express  purpose  of  carrying  on  public  enter- 
prises, and  which,  in  consideration  of  the  public  powers 
exercised  in  their  behalf,  are  under  obligation  to  carry  on 
the  work  intrusted  to  their  management  primarily  in  the 
interest  and  for  the  benefit  of  the  community,  it  seems  clear 
to  me  that  the  same  test  is  not  applicable  to  both  classes  of 
business  and  corporations  in  determining  the  validity  of 
contracts  and  combinations  entered  into  by  those  engaged 
therein. 

In  the  case  of  railway  companies  engaged  in  the  public 
business  of  transporting  persons  and  property  from  state 
to  state  over  the  highways  of  the  country,  it  is,  in  my  judg- 
ment, clearly  contrary  to  the  public  welfare,  and  therefore 
illegal,  for  these  public  corporations  to  enter  into  contracts 
and  combinations  intended  to  limit  or  nullify  the  effect  of 
free  and  unrestrained  competition  upon  the  rates  to  be 
charged  the  public  for  the  services  rendered  in  the  trans- 
portation of  persons  or  property  over  the  public  highway. 
So  far  as  the  national  government  has  dealt  with  this  ques- 
tion, it  has  as  yet  not  undertaken  to  declare  by  statute  what 
rates  shall  be  charged  by  the  railway  companies,  nor  has  it 
established  a  fixed  maximum  or  miniinum  limit    In  this 
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particular  the  public  has  relied  upon  the  effect  of  competi- 
tion in  keeping  the  rates  charged  within  reasonable  bounds. 
Hence  it  is  that  all  sections  of  the  country  have  so  eagerly 
striven  to  secure  the  construction  of  competing  lines  of  rail- 
way. There  is  scarcely  a  town  or  city  in  the  community  that 
has  not  felt  the  need  of  securing  access  to  rival  lines  of  trans- 
portation, in  order  that  it  might  enjoy  the  benefits  of  compe- 
tition in  reducing  the  freight  and  passenger  tariffs  of  the 
railway  companies.  If,  after  a  community  has  by  donations 
or  taxation  expended  a  large  sum  in  securing  the  construction 
of  a  second  line  of  railway  for  the  purpose  of  thereby  en- 
joying the  benefits  of  ccnnpetition,  it  is  open  to  the  two  rail- 
way corporations  to  combine  together,  and  by  contract 
[90]  establish  a  tariff  of  rates  which  neither  company  is  at 
liberty  to  depart  from,  it  is  clear  that  the  commimity  is 
thereby  deprived  of  its  only  protection  against  unfair  charges. 

In  my  judgment,  the  community  is  absolutely  entitled  to 
the  protection  against  unfair  rates  which  is  afforded  by  free 
and  unrestrained  competition  between  the  companies  engaged 
in  the  transportation  business  of  the  country,  and  any  con- 
tract or  combination  which  is  intended  to  restrict  competition 
in  this  particular  is  inimical  to  the  public  welfare,  and  is 
therefore  illegal. 

In  the  opinion  of  the  majority  of  the  court  it  is  urged,  in 
substance,  that  it  is  lawful  to  place  a  reasonable  restriction 
upon  competition,  and  that,  therefore,  the  question  in  each 
case  is  whether  the  restriction  placed  upon  competition  re- 
sults in  the  imposition  of  unreasonable  rates  for  the  services 
rendered.  This  is  the  rule  in  regard  to  private  pai*ties  en- 
gaged in  private  pursuits,  because  as  to  such  pursuits  a 
restriction  upon  competition  does  not  affect  the  public  unless 
it  is  imreasonable,  and  the  public  has  no  right  of  complaint 
until  its  interests  are  unfavorably  affected;  but,  as  I  have 
endeavored  to  maintain,  in  the  case  of  public  railway  cor- 
porations, the  work  they  are  engaged  in  is  inherently  of  a 
public  nature,  and  any  contract  or  combination  entered  into 
between  them,  intended  to  affect  the  rates  to  be  charged,  must 
of  necessity  affect  the  entire  community.  In  view  of  the 
public  interest  in  the  rates  charged  for  transportation  over 
the  public  highway^  and  in  the  absence  of  legislation  afford- 
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ing  other  means  of  protection,  the  community  cannot  be 
deprived  of  the  safeguard  secured  by  free  and  unrestricted 
competition  between  the  different  lines  of  railway  without 
placing  the  welfare  of  the  public  in  subjection  to  the  inter- 
ests or  supposed  interests  of  those  managing  these  corpora- 
tions, which  certainly  cannot  be  lawfully  done. 

But  it  may  be  argued  that  due  protection  in  this  particu- 
lar IB  afforded  by  holding  that  reasonable  restriction  upon 
competition  as  to  rates  will  be  sustained,  and  unreasonable 
restrictions  will  be  held  invalid.  I  apprdiend  that  no  other 
meaning  can  be  given  to  this  proposition  than  that,  if  the 
rates  established  under  a  given  restriction  upon  competition 
are  reasonable,  then  they  will  be  sustained;  otherwise  not. 
The  reasonable  rates  which  the  community  is  entitled  to 
enjoy  are  those  which  result  from  free  and  unrestrained  com- 
petition, and  not  those  which  are  agreed  upon  by  the  railway 
companies  in  the  absence  of  competition.  In  the  absence  of 
Igislation  establishing  a  standard  for  reasonable  rates,  and 
in  the  absence  of  rates  fixed  by  free  competition,  what  prac- 
ticable criterion  is  there  for  determining  whether  a  tariff  of 
rates  agreed  upon  by  railway  companies  is  or  is  not  reason- 
able with  reference  to  the  public?  If  it  be  the  law  that  rail- 
way companies  may  combine  together,  and  by  contract  agree 
upon  the  schedule  of  rates  to  be  charged,  and  bind  themselves 
under  penalties  not  to  depart  from  the  schedule  thus  estab- 
lished, and  if  the  individual  citizen  can  obtain  no  relief 
against  the  exaction  of  rates  thus  fixed,  unless  he  can  in  each 
instance  prove  to  a  court  and  jury  that  the  rate  charged  is 
unreasonable,  then  he  is  in  fact  wholly  without  remedy.  The 
great  [91]  cost  and  other  evils  of  litigation  of  this  character 
would  ordinarily  deter  the  private  citizen  from  the  effort  to 
maintain  his  rights  by  an  appeal  to  the  courts. 

But  if  the  citizen  should  assume  these  burdens,  and  should 
contest  the  rightfulness  of  the  charges  complained  of,  he 
would,  under  the  view  advanced  in  the  majority  opinion, 
be  compelled  to  establish  by  competent  evidence  that  the 
rate  complained  of  was  unreasonable.  By  what  criterion  is 
the  question  of  ihe  reasonableness  of  the  rate  charged  to  be 
determined?  The  article  shipped  is  perhaps  a  car  load  or 
two  of  live  stock  or  of  wheat  or  other  like  products.    Is  the 
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citizen  to  be  compelled  to  attempt  to  prove  what  it  really 
costs  the  railway  company  to  transport  these  cars?  Is  the 
inquiry  to  embrace  an  investigation  into  the  cost  of  the,  con- 
struction of  the  road,  of  the  equipping  the  same,  and  of 
operating  the  road  on  the  one  hand,  and  into  the  total  amount 
and  character  of  the  business  done  by  the  road,  and  of  the 
amounts  received  therefrom,  so  as  to  ascertain  whether  a  due 
relation  exists  between  the  income  and  expenditure?  It 
must  be  apparent  to  any  one  that  it  would  be  wholly  im- 
practicable to  enter  upon  such  an  investigation,  and,  if  it 
was  entered  upon,  the  citizen  would  be  at  such  a  disadvantage 
as  to  amount  to  a  total  denial  of  justice  to  him. 

If  it  be  said  that  the  reasonableness  of  the  rate  charged 
is  to  be  ascertained  by  comparison  with  the  rates  charged 
for  like  services  by  other  railroads,  then  the  rates  accepted 
as  the  standard  of  comparison  must  be  such  as  are  the  result 
of  free  competition,  because  it  would  not  do  to  accept  as  a 
standard  rates  fixed  by  a  combination,  for  it  could  not  be 
known  that  these  rates  are  reasonable,  and  the  proposed 
standard  would  be  without  value  as  evidence.  The  diflS- 
culties  that  would  of  necessity  be  encountered  by  any  citizen 
in  establishing  the  unreasonableness  of  a  particular  rate 
charged  him  are  such  as  to  render  a  remedy  by  that  method 
of  no  value,  and  hence  it  is  that  at  all  times  the  citizen  is 
entitled  to  the  protection  afforded  him  by  absolutely  free 
competition  between  railway  companies.  Any  contract  or 
combination  which  tends  to  deprive  the  citizen  of  the  protec- 
tion thus  afforded  him  is  contrary  to  public  policy. 

In  the  opinion  of  the  majority  a  very  full  and  careful 
analysis  is  made  of  the  various  provisions  of  the  contract 
entered  into  by  the  defendant  companies,  and  the  benefits 
to  be  derived  therefrom  are  pointed  out.  I  do  not  doubt 
that  in  many  respects  the  provisions  of  this  contract,  if  car- 
ried out,  would  operate  beneficially  for  the  companies  and 
without  injury  to  the  public;  but  the  illegality  of  the  con- 
tract, in  my  judgment,  lies  in  the  fact  that  its  main  purpose 
is  to  protect  the  companies  from  the  effects  of  free  competi- 
tion in  reducing  the  rates  to  be  collected  for  the  transporta- 
tion of  freight  over  the  lines  of  railway  operated  by  the 
contracting  corporations.    Certainly  the  defendants,  if  they 
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considered  themselves  bound  by  this  agreement,  were  no 
longer  at  liberty  to  compete  with  each  other  in  the  matter 
of  rates  to  be  charged  the  public. 

[92]  The  rates  are  to  be  established  by  a  committee,  and 
are  to  be  observed  by  all  the  contracting  parties,  with  a  lia- 
bility to  a  penalty  for  any  breach  of  the  contract  It  is 
clearly  evident  that  the  defendants  entered  into  this  con- 
tract in  the  expectation  that  thereby  a  schedule  of  rates 
would  be  fixed  which  would  differ  from  those  which  would 
prevail  in  the  absence  of  such  concerted  action. 

The  several  companies  are  no  longer  left  free  to  fix  rates 
based  upon  considerations  pertaining  ix)  their  own  lines  of 
railway,  the  cost  of  operating  the  same,  and  the  facilities 
possessed  for  handling  the  business.  If  the  making  and 
enforcement  of  this  contract  would  not  have  the  effect  of 
establishing  a  schedule  of  rates  other  and  different  from 
what  would  obtain  in  the  absence  of  the  contract,  what  in- 
duced the  companies  to  enter  into  it? 

I  can  place  no  other  construction  upon  this  contract  than 
that  its  main  object  was  to  remove  the  question  of  rates  from 
the  field  of  competition.  In  my  judgment,  it  is  not  necessary 
to  enter  upon  a  minute  examination  of  the  averments  made 
in  the  bill  and  denied  or  admitted  in  the  answer.  The  bill 
charges  and  the  answer  admits  that  the  defendant  companies 
entered  into  the  contract  in  question,  and  the  main  issue  in 
controversy  is  as  to  the  validity  of  the  contract.  As  I  con- 
strue it,  the  invalidity  thereof  is  apparent  upon  its  face,  in 
that  it  clearly  appears  that  the  purpose  of  the  contract  was 
to  establish  by  agreement  a  schedule  of  rates  which  was  to 
bind  all  the  contracting  companies,  and  which  each  company 
was  bound  to  enforce  as  against  its  patrons;  thus  depriving 
the  public  of  the  protection  resulting  from  free  and  unre- 
strained competition  between  these  public  corporations.  It 
matters  not  that  the  particular  rates  now  enforced  imder  this 
contract  may  be  wholly  reasonable.  That  is  not  the  ques- 
tion. The  point  to  be  decided  is  whether  these  public  cor- 
porations, engaged  in  a  public  enterprise,  have  the  right  to 
agree  that  they  will  cease  to  compete  with  each  other. 

Whether  these  corporations  shall  or  shall  not  be  relieved 
from  the  effects  of  free  and  fair  competition  in  the  carrying 
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on  of  the  public  work  they  are  engaged  in  is  a  question  to  be 
decided  by  the  people,  acting  through  the  proper  govern- 
mental agency.  It  is  not  for  the  railway  companies  to  decide 
when  they  will  compete  with  each  other  and  when  they  will 
not  The  public  welfare  demands  that  they  should  remain 
always  subject  to  the  operation  of  this  principle  of  free  com- 
petition, unless  they  are  freed  therefrom  by  legislative  action, 
whereby  other  safeguards  are  substituted  for  that  afforded 
the  public  by  the  operation  of  the  principle  named. 

If  I  correctly  apprehend  that  portion  of  the  majority 
opinion  which  deals  with  the  effect  of  the  interstate  com- 
merce act,  it  is  therein  argued  that  this  act  radically  changes 
the  rights  of  the  railway  companies  and  the  public  in  this 
particular,  and  that  it  was  intended  thereby  to  free  the  com- 
panies from  the  effects  of  free  competition.  With  all  due 
deference  to  my  brethren,  I  must  yet  be  permitted  to  say 
that  it  seems  to  me  that  the  opinion  always  [98]  loses  sight 
of  the  distinction  existing  at  the  common  law  between  par- 
ties following  private  pursuits  and  public  corporations  en- 
gaged in  public  enterprises. 

The  interstate  commerce  act  did  not  materially  change  the 
rights  pertaining  to  the  public.  It  created  certain  machinery 
for  the  better  enforcement  and  protection  of  the  public  in- 
terests, but  the  rights  to  be  protected  were  already  in  exist- 
ence, and  the  statute  in  this  respect  is  only  declaratory  of  com- 
mon law  principles.  Before  the  enactment  of  that  statute, 
railway  companies  were  recognized  to  be  public  corpora- 
tions, charged  with  the  duties  and  obligations  pertaining 
thereto.  As  conmion  carriers  they  were  under  legal  obli- 
gation to  deal  with  the  public,  and  to  afford  equal  facili- 
ties to  every  citizen,  and  they  were  only  entitled  to  demand 
reasonable,  and  not  exorbitant,  compensation  for  the  services 
rendered  by  them.  The  purpose  of  the  interstate  commerce 
act  was  not  so  much  to  change  the  legal  rights  of  the  common 
carriers  and  of  the  public  as  it  was  to  compel  a  change  in 
the  practices  of  railway  companies,  and  to  enforce  com- 
pliance on  their  part  with  the  duties  and  obligations  which 
rested  upon  them  under  the  principles  of  the  common  law. 
The  line  of  argument  followed  by  the  majority  seems  to 
assume  that  the  main  purpose  of  the  interstate  commerce 
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act  is  to  regulate  the  relations  between  the  competing  lines 
of  railway,  and  to  protect  the  weaker  lines  of  railway  and 
the  capital  invested  therein  from  being  absorbed  by  the 
stronger  competitor.  That  there  are  evils  of  this  nature  of 
great  magnitude  is  not  to  be  denied,  but  the  interstate  com- 
merce act  was  not  enacted  for  their  eradication. 

The  primary  purpose  of  that  act  was  to  deal  with  the 
relations  existing  between  the  common  carriers  and  the  pub- 
lic, and  to  enforce  the  rights  of  the  latter.  Experience  had 
shown  that  railway  companies  had,  in  many  instances, 
favored  particular  localities  or  particular  parties  or  par- 
ticular classes  of  business  at  the  expense  of  the  community 
at  large,  and  the  act  was,  in  the  language  used  by  the  su- 
pr^ne  court  in  Railway  Co.  v.  Goodridge^  149  U.  S.  680, 13 
Sup.  Ct.  Rep.  970,  intended  "to  cut  up  by  the  roots  the 
entire  system  of  rebates  and  discriminations  in  favor  of 
particular  localities,  special  enterprises,  or  favored  corpora- 
tions, and  to  put  all  shippers  on  an  absolute  equality." 
The  imiformity  and  equality  of  rates  sought  to  be  seciured 
by  that  act  are  not  between  Uie  schedules  of  rates  charged  by 
the  several  companies,  but  between  the  charges  actually  made 
by  each  railway  company  to  its  patrons.  The  act  does  not 
require  the  schedule  of  rates  adopted  by  one  company  to 
conform  to  that  of  a  rival  company.  What  it  does  demand 
of  each  company  is  that,  in  dealing  with  its  customers,  it  shall 
make  no  unjust  discrimination,  but  shall,  for  the  like  service 
performed  under  similar  circumstances,  charge  the  same 
rate  to  all.  The  act  provides  that  all  charges  for  the  trans- 
portation of  persons  or  property  from  state  to  state  shall 
be  reasonable  and  just,  but  no  standard  for  ascertaining 
whether  a  given  rate  is  reasonable  or  not  is  established  by 
the  act 

I  fail,  therefore,  to  perceive  the  force  of  the  argument  that 
the  [94]  adoption  of  the  interstate  commerce  act  worked  a 
radical  change  in  the  relations  existing  between  railway 
companies  and  the  public,  and  that  one  effect  thereof  was 
to  authorize  the  former  to  combine  together  for  the  purpose 
of  escaping  the  effect  of  competition  upon  the  rates  to  be 
charged  the  public  for  the  services  rendered.  Before  the 
adoption  of  that  act  the  community  was  certainly  entitled 
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to  the  protection  derived  from  free  competition  between 
the  lines  of  railway  engaged  in  interstate  traffic,  and  there 
is  nothing  in  that  act  which  deprives  the  public  of  this 
safeguard.  That  act  was  intended  to  secure  to  the  public 
the  enjoyment  of  the  pre-existing  right  to  reasonable  rates 
upon  interstate  commerce,  and  to  defend  the  public  against 
the  evils  resulting  from  unjust  discrimination  on  behalf  of 
favored  parties,  localities,  or  classes  of  business. 

In  the  opinion  of  the  court  are  found  citations  from  the 
reports  of  the  interstate  commission  in  which  are  depicted 
the  evils  that  are  occasioned  to  the  railway  companies  and 
the  public  by  warfares  over  rate  charges,  and  the  advantages 
that  are  gained  in  many  directions  by  proper  conference  and 
concert  of  action  among  the  competing  lines.  It  may  be 
entirely  true  that,  as  we  proceed  in  the  development  of  the 
policy  of  public  control  over  railway  traffic,  methods  will  be 
devised  and  put  in  operation  by  legislative  enactm^it  where- 
by railway  companies  and  the  public  may  be  protected  against 
the  evils  arising  from  unrestricted  competition  and  from 
rate  wars  which  unsettle  the  business  of  the  community,  but 
I  fail  to  perceive  the  force  of  the  argument  that,  because 
railway  companies,  through  their  own  action,  cause  evils 
to  themselves  and  the  public  by  sudden  changes  or  reductions 
in  tariff  rates,  they  must  be  permitted  to  deprive  the  commu- 
nity of  the  benefit  of  competition  in  securing  reasonable 
rates  for  the  transportation  of  the  products  of  the  country. 
Competition,  free  and  unrestricted,  is  the  general  rule  which 
governs  all  the  ordinary  business  pursuits  and  transactions 
of  life.  Evils,  as  well  as  benefits,  result  therefrom.  In  the 
fierce  heat  of  competition  the  stronger  competitor  may  crush 
out  the  weaker.  Fluctuations  in  prices  may  be  caused  that 
result  in  wreck  and  disaster,  yet,  balancing  the  benefits  as 
against  the  evils,  the  law  of  competition  remains  as  a  con- 
trolling element  in  the  business  world.  That  free  and  un- 
restricted competition  in  the  matter  of  railroad  charges  may 
be  productive  of  evils  does  not  militate  against  the  fact 
that  such  is  the  law  now  governing  the  subject.  No  law  can 
be  enacted  nor  system  be  devised  for  the  control  of  human 
affairs  that  in  its  enforcement  does  not  produce  some  evil 
results,  no  matter  how  beneficial  its  general  purpose  may  be. 
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There  are  benefits  and  there  are  evils  which  result  from  the 
operation  of  the  law  of  free  competition  between  railway 
companies.  The  time  may  come  when  the  companies  will  be 
relieved  from  the  operation  of  this  law,  but  they  cannot,  by 
combination  and  agreements  among  themselves,  bring  about 
this  change.  The  fact  that  the  provisions  of  the  interstate 
commerce  act  may  have  changed  in  many  respects  the  con- 
duct of  the  companies  in  the  carrying  on  of  the  public  busi- 
[96]  ness  they  are  engaged  in,  does  not  show  that  it  was  the 
intent  of  congress  in  the  enactment  of  that  statute  to  clothe 
railway  companies  with  the  right  to  combine  together  for 
the  purpose  of  avoiding  the  effects  of  competition  on  the 
subject  of  rates. 

There  are  three  general  methods  by  which  these  rates  may 
be  established.  It  may  be  done  by  direct  legislative  enact- 
ment, (whereby  either  fixed  rates  or  a  maximum  or  mimi- 
mum  limit  are  enacted  by  the  statute  or  by  provisions  for 
the  adoption  of  rates  by  a  commission,)  or  the  rates  may 
be  adopted  by  the  independent  action  of  each  company,  act- 
ing under  the  spur  of  self-interest,  and  controlled  by  the 
effect  of  free  competition,  or  the  rates  may  be  fixed  by  means 
of  agreements  or  combinations  between  the  rival  lines  of  rail- 
way, whereby  each  contracting  company  is  bound  to  charge 
the  rate  thus  fixed  and  agreed  upon.  Congress  has  not  yet 
undertaken  to  establish  a  standard  of  rates,  either  directly 
or  through  the  action  of  a  commission  or  the  equivalent 
Neither,  in  my  judgment,  has  congress,  in  enacting  the  inter- 
state commerce  statute  and  the  amendments  thereto,  con- 
ferred upon  the  railways  the  right  to  enter  into  combina- 
tions for  the  purpose  of  compelling  the  members  to  charge 
the  rates  fixed  by  a  committee  of  the  association,  in  whose 
deliberations  the  public  have  no  part,  and  the  avowed  pur- 
pose of  which  is  to  evade  the  operations  of  the  law  of  com- 
petition, which  is  as  yet  the  only  safeguard  upon  which  the 
public  can  rely  for  the  securing  of  the  adoption  of  reasonable 
charges  upon  interstate  traflSc.  I  had  always  supposed  that 
the  enactment  of  the  interstate  commerce  statute  was  the 
result  of  a  popular  demand,  which  insisted  upon  relief  being 
gfven  to  the  community  as  against  the  methods  pursued  by 
the  railway  companies  which,  in  some  particulars  at  least, 
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were  deemed  to  be  inimical  to  the  public  interests.  Looking 
at  the  causes  which  brought  about  the  enactment  of  this  stat- 
ute, and  the  evils  at  which  it  was  aimed,  it  does  seem  clear 
that  it  is  wholly  wrested  from  its  purpose  when  it  is  held 
that  it  creates  numerous  radical  and  effective  changes  in  the 
public  policy  of  the  nation  touching  competition  between 
railroad  companies  engaged  in  interstate  commerce.  For  the 
better  protection  of  the  rights  of  the  public,  and  to  sweep 
away  the  system  of  discriminations  in  favor  of  localities, 
individuals,  or  classes  of  business  which  had  come  into  vogue, 
the  interstate  commerce  act  was  intended  to  introduce  rad- 
ical changes  in  railway  methods,  but  it  never  was  intended 
to  curtail  the  rights  of  the  public  and  enlarge  those  of  the 
railway  corporations  in  any  substantial  particular.  The 
argument  of  the  majority  is  that,  even  if  it  were  admitted 
that  under  common-law  principles  all  contracts  or  combi- 
nations between  public  common  carriers  for  the  establish- 
ment of  rates  would  be  held  to  be  contrary  to  public  policy, 
nevertheless  the  enactment  of  the  interstate  commerce  act 
revolutionized  the  law  in  this  particular,  and  authorized  rail- 
way companies  to  enter  into  combinations  for  the  purpose 
of  establishing  reasonable  restrictions  upon  the  freedom  of 
interstate  commerce. 

Beading  that  act  in  the  light  of  the  causes  leading  to  its 
enact-  [96]  ment,  I  cannot  find  in  any  of  its  provisions 
foundation  for  the  theory  that  it  was  intended  to  confer  upon 
railway  companies  the  right  to  enter  into  combinations 
which,  under  the  principles  of  the  common  law,  would  be 
illegal,  because  contrary  to  public  policy.  The  reasoning 
of  the  court  is  to  the  effect  that  "  the  interstate  commerce 
law  imposes  several  important  restrictions  upon  the  right  of 
railway  companies  to  do  as  they  please  in  the  matter  of 
making  and  altering  rates,  and  congress  has  thereby  ex- 
pressed its  conviction  that  absolutely  free  competition  be- 
tween carriers  is  not  at  the  present  time  conducive  to  the 
public  welfare,  and  that  other  things  are  more  essential  to 
the  public  good." 

I  do  not  quarrel  with  the  proposition  that  the  interstate 
commerce  act  imposes  important  restrictions,  (not  upon  the 
right,  however,)  but  upon  the  practice  of  railway  companies 
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to  do  as  they  please  in  the  matter  of  making  and  altering 
rates.  But  how  does  that  fact  tend  to  show  that  the  act 
places  restrictions  upon  the  rights  of  the  public?  The  con- 
gress of  the  United  States  may  place  restrictions  upon  the 
rights  of  the  railway  companies  and  upon  the  rights  of  the 
public,  but  the  fact  that  congress  may  enact  laws  which  are 
intended  to  change  the  methods  pursued  by  the  companies 
in  certain  particulars  does  not  necessarily  restrict  the  rights 
of  the  public.  But  if  it  be  admitted  that  by  some  possible 
mode  of  construing  the  interstate  commerce  act,  and  the 
action  of  the  commission  created  thereby,  it  can  be  held  that 
under  its  provisions  the  railway  companies  became  clothed 
with  the  right  to  combine  together,  and  by  mutual  agreement 
to  create  restrictions  upon  the  freedom  of  interstate  com- 
merce, so  long  as  the  same  are  reasonable, — ^which  is  the  posi- 
tion of  the  court, — ^then  would  it  not  follow  that  the  right 
thus  created  by  the  int^-state  commerce  act  is  abrogated  by 
the  later  ei^actment  found  in  the  anti-trust  act,  which  ex- 
pressly declares,  not  that  unreasonable  contracts,  combina- 
tions, or  restrictions  are  illegal,  but  that  every  contract, 
combination  in  the  form  of  trust  or  otherwise,  or  conspiracy 
in  restraint  of  trade  or  commerce  among  the  several  states  is 
illegal?  The  statute  declares  that  restraint  of  interstate 
commerce,  all  restraints,  every  restraint  of  such  trade  and 
commerce  brought  about  by  contracts,  combinations  in  the 
form  of  trusts  or  otherwise,  or  by  conspiracy,  are  illegal. 
The  statutory  declaration  in  effect  is  that  interstate  trade 
and  commerce  are  to  remain  free  from  restriction.  The 
declaration  of  the  court  is,  in  effect,  that  railway  companies 
engaged  in  interstate  commerce  may  place  restrictions  upon 
such  commerce;  that  the  right  so  to  do,  if  not  existing  under 
the  common  law,  is  conferred  upon  railway  companies  by, 
the  provisions  of  the  interstate  commerce  act;  that  such  re- 
strictions cannot  be  held  to  be  illegal  unless  it  is  shown  that 
they  are  unreasonable,  and  the  presumption  is  in  favor  of 
their  reasonableness  and  consequent  legality.  I  cannot  be- 
lieve that  such  is  the  meaning  of  the  interstate  commerce  and 
the  anti-trust  acts.  When  the  latter  act  was  adopted,  it  had 
been  declared  by  the  supreme  court  of  the  United  States  to 
be  the  law  that,  with  regard  to  the  classes  of  business  that 
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are  of  a  public  nature,  and  are  carried  on  to  meet  a  public 
necessity,  contracts  im-  [97]  posing  restraints  thereon,  how- 
ever partial,  cannot  be  sustained,  because  in  contravention 
of  public  policy.  It  cannot  be  successfully  questioned  that 
railway  companies  engaged  in  interstate  trade  and  com- 
merce are  carrying  on  a  business  of  such  a  public  char- 
acter as  of  necessity  places  it  in  the  class  declared  by 
the  supreme  court  to  be  of  such  a  nature  that  no 
restraint  thereof,  however  partial,  is  permissible.  It  is  a 
familiar  principle  that  statutes  are  to  be  construed  with 
reference  to  and  in  the  light  of  the  law  existing  at  the  date 
of  their  enactment  Thus  reading  the  anti-trust  act,  is  not 
the  first  section  thereof  intended  to  clearly  enunciate  in 
statutory  form  the  principle  already  declared  to  be  the  law 
by  the  supreme  court?  The  interstate  commerce  and  anti- 
trust acts  were  passed  for  the  protection  of  the  interests  and 
enforcement  of  the  rights  of  the  public.  The  view  taken 
thereof  in  the  opinion  of  the  court  results  in  curtailing  the 
rights  of  the  public  and  in  enlarging  the  powers  of  railway 
companies.  If  the  law  be  as  is  therein  declared,  then  these 
public  corporations,  engaged  in  carrying  on  the  public  duty 
of  constructing  and  operating  the  public  highways,  over 
which,  of  necessity,  nearly  the  entire  traffic  of  the  country 
must  be  carried,  are  at  liba:iy  to  combine  together  and  deter- 
mine in  secret  conclave  the  rates  they  will  demand  from  the 
public  for  the  services  rendered,  and  enforce  the  imposition 
of  the  schedules  thus  fixed  by  penalties  assessed  against  any 
party  to  the  combination  whidi  may  vary  from  the  agreed 
schedule,  and  the  individual  citizen  has  no  relief  against 
rates  thus  fixed,  unless  he  can  satisfy  some  court  or  jury  that 
the  rate  charged  is  unreasonable. 

It  is  admitted  in  the  opinion  of  the  court  that  the  contract 
in  question  has  some  tendency  to  check  competition  in  rates, 
but  it  is  said  the  restraint  is  slight,  and  therefore  lawful.  If 
the  natural  tendency  is  to  check  competition  in  the  matter 
of  rates,  and  to  place  a  restraint,  though  but  slight,  upon  the 
freedom  of  interstate  traffic,  what  tribunal  is  to  determine 
when  the  proper  boundary  has  been  passed,  and  by  what 
standard  is  the  lawfulness  of  the  restraint  to  be  measured! 
The  legal  consequence  of  the  position  of  the  court  is  that 
10870**— 8.  Doc.  Ill,  62-1,  yol  1 16 
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railway  companies,  by  combinations  between  themselves,  may 
fix  the  schedule  of  rates  to  be  charged  the  public,  and  may 
bind  themselves  under  penalties  not  to  depart  from  the  rates 
thus  agreed  upon,  and  the  citizen  is  bound  to  pay  the  tariff 
thus  established,  unless  he  can  satisfy  a  court  that  the  sum 
charged  is  unreasonable.  It  may  sound  well  to  say  that  the 
courts  are  open  to  the  citizen,  and  that  they  will  afford  him 
protection  against  the  exaction  of  unreasonable  rates,  but  we 
know  that  the  supposed  remedy  would  only  aggravate  the 
original  wrong.  It  is  said  in  the  opinion  of  the  court  that 
there  is  nothing  in  the  contract  described  in  the  bill  which 
indicates  any  purpose  or  attempt  to  obtain  a  monopoly  of 
the  trade  of  the  region  traversed  by  the  defendant  corpora- 
tions; that  the  systems  of  the  Great  Northern,  the  Northern 
Pacific,  the  Southern  Pacific,  and  Texas  Pacific  Railway 
Companies  are  operated  in  the  region  subject  to  the  regula- 
tions of  the  defendant  association,  but  they  are  not  members 
of  it,  and  therefore  the  defendant  companies  cannot  monopo- 
lize the  entire  traffic  of  the  region.  The  great  [98]  majority 
of  the  patrons  of  the  several  lines  of  railway  represented  in 
the  association  in  question  do  not  live  at  competitive  points. 
As  to  each  of  them  the  line  of  railway  nearest  to  them  has,  of 
necessity,  an  absolute  monopoly  of  the  carrying  trade  belong- 
ing to  the  business  in  which  they  are  engaged.  Of  what  ad- 
vantage to  a  farmer,  a  merchant,  or  a  manufacturer  doing 
business  at  or  adjacent  to  a  station  upon  a  given  line  of  rail- 
way is  the  fact  that  20  or  50  or  500  miles  from  his  place  of 
business  there  is  another  railway  line?  The  distance  is  so 
great,  and  the  cost  of  reaching  the  same  is  so  great,  that  he  is 
practically  debarred  from  making  use  of  the  same,  and  he  has 
no  choice  in  the  matter.  Parties  doing  business  at  competitive 
points  may  have  free  choice,  and  as  to  them  it  may  be  true  that 
neither  competing  line  has  a  monopoly  of  the  business  trans- 
acted at  places  where  competition,  being  free  and  unrestricted, 
may  work  out  its  legitimate  results,  but  this  is  not  true  of 
persons  engaged  in  business  at  noncompetitive  points.  As  to 
them,  the  control  of  the  railway  company  adjacent  to  them 
is  practically  absolute.  Of  necessity,  in  such  case  the  railway 
company  has  a  complete  monopoly  of  the  entire  transporta* 
tion  traffic  of  the  region  in  which  there  is  in  fact  no  comprt- 
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ing  line.  Against  the  evil  tendencies  of  this  monopoly,  pro- 
tection is  afforded  to  the  citizen  by  securing  free  and  un- 
restrained competition  between  the  lines  of  railway  at  the 
several  points  or  localities  where  they  in  fact  come  into 
active  competition,  and,  reasonable  rates  having  thus  been 
secured  at  these  points,  we  have  a  standard  established  by 
which  it  may  be  determined  whether  the  rates  charged  from 
intermediate  noncompetitive  points  are  reasonable  or  not, 
and  the  provisions  of  the  interstate  commerce  act  forbidding 
a  greater  charge  for  a  shorter  than  a  longer  haul  under  simi- 
lar circumstances  may  be  invoked  to  secure  a  proper  pro- 
portionate relation  between  the  rates  at  competitive  and  non- 
competitive points.  If,  however,  the  railway  companies  may 
combine  together  to  fix  the  rates  to  be  charged  at  competitive 
points,  thus  eliminating  the  effect  of  free  competition,  how 
fares  it  with  the  citizens  residing  at  the  noncompetitive 
point?  By  the  very  necessities  of  his  location  he  is  debarred 
from  choosing  the  line  of  railway  he  will  patronize.  He  is 
compelled  to  avail  himself  of  the  facilities  afforded  by  the 
line  nearest  him.  The  railway  therefore  has  the  absolute 
monopoly  of  the  transportation  pertaining  to  the  business  of 
the  citizen.  It  likewise  has  the  exclusive  control  of  the  rates 
to  be  charged;  and  if  the  company,  by  contracts  and  combi- 
nations with  the  other  lines  of  railway  operating  in  the  same 
region,  may  free  itself  from  the  restrictions  afforded  by  free 
competition,  what  is  lacking  to  constitute  a  complete  and 
absolute  monopoly  of  the  transportation  business  thus  de- 
pendent upon  the  given  line  of  railway?  The  direct  and 
necessary  consequence  of  the  contract  entered  into  by  the 
defendant  companies  is  to  create  and  perfect  an  absolute 
monopoly  in  each  of  the  contracting  parties  over  that  part  of 
the  business  carried  over  their  respective  lines  which  comes 
from  that  portion  of  the  territory  in  which  there  is  not  in 
active  operation  a  competing  line;  and,  even  as  to  regions 
which  are  so  situated  that  competition  might  be  had  in  the 
absence  [99]  of  contracts  preventing  the  effects  thereof,  a 
like  monopoly  is  created  by  the  contract  entered  into  by  the 
defendant  companies. 
In  the  matter  of  rates,  competitive  points  are  those  where 
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the  transportation  bnsineGS  of  the  locality  is  sought  by  two 
or  more  comp^ing  lines.  In  the  case  of  «des  of  property  at 
public  auction,  it  is  the  rule  that  combinations  among  pro- 
posed purchasers,  whereby  it  is  agreed  that  they  will  not  bid 
against  one  another,  but  the  property  shall  be  bid  off  at  an 
agreed  price  for  the  common  benefit  of  all  the  contracting 
parties,  are  illegal,  and  a  sale  thus  made  is  voidable,  because 
all  fair  competition  is  prevented  by  such  omibination.  If 
the  competitors  for  the  transportation  business  of  a  given 
locality  agree  that  there  shall  be  no  competition  between 
them  on  the  subject  of  rates  to  be  charged,  does  not  the  same 
evil  result!  In  the  one  case  it  is  sought  to  deprive  the  owner 
of  his  property,  without  paying  to  him  the  fair  value  that 
would  probably  be  bid  in  case  competition  was  not  stifled  by 
the  agreement  between  the  purchasers.  In  the  other  the  citi- 
zen is  subjected  to  the  payment  of  charges  which  are  not  the 
result  of  free  competition,  but  are  the  result  of  combinations 
and  mutual  agreements,  entered  into  for  the  express  purpose 
of  eliminating  competition  as  an  element  in  the  determina- 
tion of  the  rate  to  be  charged.  Thus  points  and  localities 
which  are  competitive  so  long  as  there  is  active  rivalry  be- 
tween the  railway  lines  seeking  the  business  of  the  region 
cease  to  be  such  when  the  rival  lines  combine  and  become,  in 
effect,  but  one  upon  the  subject  of  the  charges  to  be  demanded 
of  the  citizens.  In  such  event  the  citizen  becomes  subject  to 
a  monopoly  as  complete  and  absolute  as  though  there  was  but 
a  single  line  of  railway  within  his  reach.  Thus  is  found  in 
the  contract  and  combination  entered  into  by  the  defendant 
companies  elements  which  directiy  tend  to  the  establishment 
of  a  monopoly,  complete  and  absolute,  over  the  transporta- 
tion traffic  in  the  region  traversed  by  the  lines  of  the  defend- 
ant companies,  due  to  the  undeniable  fact  that  the  price 
charged  for  the  transportation  of  the  property  of  the  commu- 
nity exercises  a  controlling  influence  over  the  question  of  the 
success  or  failure  of  the  various  business  pursuits  and  avoca- 
tions upon  which  the  citizens  are  dependent  for  a  livelihood, 
and,  moreover,  it  directiy  affects  and  controls  the  cost  to  the 
public  of  all  the  necessaries  of  life. 

The  declaration  found  in  article  I  of  the  contract  shows 
upon  its  face  the  main  purpose  of  the  combination,  it  being 
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therein  recited  that  '^  the  traffic  to  be  included  in  the  Trans- 
Missouri  Freight  Association  shall  be  as  follows:  (1)  All 
traffic  competitive  between  any  two  or  more  members  hereof 
passing  between  points  in  the  following  described  territory," 
etc.  Does  not  this  clearly  show  that  the  main  purpose  of  the 
contracting  parties  is  to  deal  with  that  traffic  which,  in  the 
absence  of  combinations  between  the  railway  companies, 
would  be  controlled  by  the  results  of  competition,  and  to  deal 
with  it  in  such  manner  that  it  will  cease  to  be  competitive 
traffic  and  become  the  subject  of  combinations  and  agree- 
ments whereby  the  rates  to  be  charged — ^which  is  the  essential 
ele-  [100]  ment  in  which  the  public  has  a  vital  interest — 
is  removed  from  the  protection  derivable  from  free  and  un- 
restrained competition,  and  is  left  to  the  determination  of 
committees  appointed  by  the  railway  companies,  whose  ac- 
tion is  binding  upon  the  members  of  the  association,  and 
against  which  the  individual  citizen  is  without  adequate 
remedy,  no  matter  how  unjust  the  rate  fixed  by  the  committee 
may  in  fact  be? 

Another  feature  observable  on  the  face  of  this  contract  is 
that  by  the  exceptions  contained  in  article  I  the  traffic  be- 
tween many  points  and  in  some  classes  of  freight  are  ex- 
cepted out  from  the  operation  of  the  agreement,  and  thus  it 
appears  that  it  is  the  express  purpose  of  the  defendant  com- 
panies to  carry  on  part  of  their  business  subject  to  the  re- 
sults flowing  from  combinations  between  the  carriers,  and 
other  portions  are  not  to  be  affected  thereby.  Is  it  not  the 
natural  result  that  the  public  will  be  subjected  to  different 
burdens,  and  that  differences  in  rates  will  be  charged,  which 
in  effect  will  result  in  discriminations  for  or  against  par- 
ticular localities?  But  I  shall  not  dwell  upon  this  and  other 
points  of  minor  importance.  As  I  view  the  subject,  the 
inherent  and  fatal  vice  existing  in  the  combination  and 
agreement  entered  into  between  the  defendant  railway  com- 
panies is  found  in  the  fact,  patent  upon  the  face  of  the  con- 
tract, that  it  is  the  main  purpose  of  the  contracting  parties 
to  stifle  competition  in  the  matter  of  rates  to  be  charged  the 
public.  The  illegality  of  such  purpose  is  not  dependent 
upon  the  extent  of  the  restraint  placed  upon  the  freedom  of 
the  public  business,  but  upon  the  fact  that  the  avowed  in- 
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tent  is  to  place  a  reBtraint,  whether  slight  or  great,  upcm  a 
class  of  business  which  is  inherently  and  always  of  a  public 
nature,  and  touching  which  the  declaration  of  the  law,  both 
common  and  statutory,  is  that  it  must  remain  wholly  free 
and  unrestricted.  If  tlie  protection  afforded  by  fair  and 
free  competition  can  be  evaded  and  nullified  by  means  of 
combinations  such  as  are  contemplated  and  provided  for  in 
the  contract  entered  into  by  the  defendants  in  this  case,  then 
the  only  safeguard  against  unreasonable  rates  will  be  stricken 
down,  and  thus  interstate  commerce  will  be  subjected  to  the 
restraints  and  injuries  flowing  from  the  imposition  of  tariff 
rates  agreed  upon  by  the  companies,  but  in  the  establishm«it 
of  which  the  public  has  no  direct  control  through  legislation, 
nor  direct  influence  through  the  effect  of  free  competition. 

In  my  judgment,  the  right  to  insist  upon  free  competition 
between  railway  companies  engaged  in  carrying  on  inter- 
state commerce  is  a  right  which  belongs  to  the  public,  of 
which  it  cannot  be  deprived  except  by  its  own  consent,  and 
every  contract  or  combination  between  these  public  corpora- 
tions which  tends  to  remove  the  business  carried  on  by  them 
from  the  influence  of  free  competition  tends  to  deprive  the 
public  of  this  right,  of  necessity  tends  to  subject  interstate 
commerce  to  burdens  which  are  a  restraint  thereon,  is  in- 
imical to  the  public  welfare,  is  contrary  to  public  policy,  and 
in  contravention  of  both  the  language  and  spirit  of  the  anti- 
trust act  of  July  2, 1890. 


[8801  UNITED  STATES  v.  PATTERSON  ET  AL.» 

(Clrcoit  Ocmrt,  D.  Massachusetts.    June  1,  18D3.) 

[59  red.,  280.] 

iNniOTHSHT — Dehubreb — SURPLUSAGE. — Surplusuge  in  an  Indictment 
cannot  be  reached  by  demurrer  of  any  character;  but,  if  it  be  as- 
sumed that  a  special  demurrer  will  lie,  it  must  point  out  the  specific 
language  objected  to,  and  not  require  counsel  and  the  court  to  seach 
through  the  hidlctmeQt  for  what  is  claimed  as  demurrable.^ 

Sl^B— GORSPDLkOt  TO  MONOPOUZB   INTEBSTATS  (DOKUEBOB — ACT  JULT 

•  Judgment  on  demurrer  (55  Fed.,  006).    See  p.  183. 
»  Syllabus  copyrighted,  1894,  by  West  Publishhig  Ck). 
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2,  1890w— An  indictment  for  oonq;>irac7  to  monopolise  interstate 
commerce  in  casli  reileters  need  not  negative  tlie  ownership  of  pat- 
oitB  hy  defendants,  or  arer  tliat  the  commerce  proposed  to  be  carried 
on  is  a  lawful  one. 

8AifE— AvEBUENTS. — It  is  DDnecessafy  to  set  oot  in  detail  the  opera- 
tions supposed  to  constitute  interstate  commerce,  and  In  this  respect 
it  is  sufficient  to  use  the  language  of  the  statute. 

Saick.^— It  is  unnecessary  to  allege  the  existence  of  a  commerce  which 
defendants  conspire  to  monopolize,  as  the  statute  does  not  distin- 
guish between  strangling  a  commerce  which  has  been  bom,  and  pre- 
venting the  birth  of  a  commerce  which  does  not  exist 

Same. — The  indictment  need  not  show  that  the  purpose  of  the  con- 
spiracy was  to  grasp  the  commerce  into  the  hands  of  one  of  tiie 
defendants,  or  tliat  defendants  were  interested  in  behalf  of  the  party 
for  wlx>se  benefit  they  conspired,  or  what  were  their  rtiations  to 
such  party. 

At  Law.  Indictment  of  John  H.  Patterson  and  others  for 
conspiracy  to  monopolize  interstate  commerce  in  cash  regis- 
ters, in  violation  of  the  act  of  July  2, 1890. 

Elihu  Root  and  F.  D.  Allen^  for  the  United  States. 

H.  W.  Chaplin^  for  defendants. 

Putnam,  Circuit  Judge. 

This  case  was  heard  on  general  demurrer,  February  28, 
1898,  during  the  October  term,  1892.  55  Fed.  605.  The 
demurrer  was  overruled  as  to  counts  4,  9, 14,  and  18,  and  as  to 
all  other  counts  the  demurrer  was  sustained,  and  the  counts 
quadied,  and  the  defendants  were  given  leave  to  file  special 
demurrers  to  the  count  sustained;  and,  March  7,  1893,  a 
so-called  special  [281]  demurrer  was  filed,  within  the  time 
allowed  therefor.  This  was  brought  to  the  attention  of  the 
court,  and  heard  during  the  same  term.  May  6, 1898. 

In  the  opinion  handed  down  February  28th,  the  following 
occurred : 

"The  allegations  of  what  was  done  in  pursuance  of  the  alleged 
conspiracy  are,  under  this  particular  statute,  Irrelevant" 

Again: 

"That  the  means  [intending  the  means  by  which  the  market  was  to 
be  engrossed  or  monopolized]  are  alleged  with  reasonable  precision  In 
the  remaining  counts  appears  from  the  practical  application  of  the 
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niles  of  pleading  appropriate  to  this  case  made  in  U.  8.  ▼.  WaddelU 
112  n.  a  76,  5  Sup.  Ct  85.  Some  of  the  allegations  In  each  ooont  may 
be  insufficient,  but  these  are  only  surplusage." 

Notwithstanding  this  surplusage,  there  was  sufficient  in 
each  of  the  four  counts  which  the  court  sustained  to  render 
them  valid ;  and  the  surplusage  is  largely  of  such  a  charac- 
ter that  it  is  entirely  disconnected  from  the  essential  allega- 
tions, and  may  be  disregarded  at  the  trial.  The  pleadings, 
however,  are  very  voluminous,  and  there  may  be  difficulty  in 
sifting  out  the  insufficient  allegations,  especially  those  touch- 
ing the  "  means  "  referred  to,  from  those  which  are  sufficient, 
and  in  determining  what  is  thus  to  be  regarded  as  surplus- 
age; and,  as  to  this,  there  may  prove  to  be  at  the  trial  differ- 
ences of  opinion  between  the  counsel  for  the  United  States, 
the  counsel  for  defendants,  and  the  court.  As  the  indict- 
ment runs  against  many  parties,  scattered  through  several 
states,  at  remote  distances  from  each  other  and  from  the 
place  of  trial,  and  as  its  subject-matter  is  complex,  and  in- 
volves a  great  number  of  transactions,  it  appeared  to  the 
court  that  the  tridl,  at  the  best,  would  be  burdensome  and  ex- 
pensive, both  for  the  United  States  and  the  accusecl,  and  that 
on  this  account  it  was  important  to  minimize  this  by  settling 
in  advance,  if  it  could  be  done,  what  should  be  held  to  be  sur- 
plusage. The  court  was  well  aware  that  what  are  ordinarily 
spoken  of  as  special  demurrers  find  their  origin  in  the 
statutes  27  Eliz.  and  4  &  5  Anne,  and  have  been  held  to  be 
limited  to  proceedings  in  the  nature  of  civil  suits;  but  it  had 
in  thought  that,  independently  of  these  special  demurrers  by 
statute,  there  was  at  common  law  a  special  demurrer  lying 
against  surplusage,  which  reached  also  indictments  and  crim- 
inal informations.  Such  the  court  understands  to  be  the 
statement  of  the  law  in  Chit.  PI.  (7th  Eng.  Ed.)  253.  The 
court  had  no  intention  that  the  questions  which  had  been 
fully  raised  and  carefully  argued  under  the  general  demurrer 
should  again  be  brought  to  its  attention,  and  no  other  inten- 
tion than  that  of  assisting  in  simplifying  the  course  of  the 
trial  as  above  explained.  The  court  is,  however,  now  forced 
to  the  conclusion  that  surplusage  in  indictments  cannot  be 
reached  by  demurrer  of  any  character.  Such  is  positively  laid 
down  as  the  law  in  Steph.  PI.  (8d  Amer.  Ed.)  365;  Heard, 
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Grim.  PL  140,  271;  and  is  also  stated  by  Lord  Cranworth 
in  Mulcahy  y.  Reg.^  L.  B.  3  H.  L.  306,  329.  If,  however, 
the  law  is  otherwise,  and  surplusage  and  irrelevant  matter  in 
indictments  may  be  [282]  made  the  subject  of  a  special  or 
limited  demurrer,  what  has  been  filed  by  the  defendants  in 
this  case,  under  leave  granted  February  28th,  would  be  suffi- 
cient, because  it  is  expressed  in  general  terms,  and  requires 
the  counsel  for  the  United  States  and  the  court  to  search 
through  the  indictment  for  what  is  claimed  to  be  demurrable, 
when,  by  all  the  rules  of  pleading,  it  ought  to  set  out  the 
specific  language  objected  to,  and  ask  the  ruling  of  the  court 
on  that  alone.  The  reason  touching  this  proposition  stated 
in  Story,  Eq.  PL  §  457,  applies  everywhere.  Clearly  is  this 
so  in  this  case,  because  this  so-called  special  demurrer  is 
expressly  to  the  entire  4th,  9th,  14th,  and  18th  counts. 

It  seemed  to  the  court  that  there  must  be  some  way  by 
which,  as  a  matter  of  right,  parties  brought  in  on  a  complex 
and  voluminous  indictment  may  have  settled  in  advance  of 
the  trial  what  portions  of  it,  if  any,  are  surplusage.  It  has 
been  frequently  said — certainly  with  reference  to  civil  pro- 
ceedings— ^that  surplusage  might  be  rejected  on  summary  mo- 
tion, and  the  pleadings  left  to  stand  as  though  it  had  been 
struck  out  or  never  inserted.  Gould,  PL  (4th  Ed.  c  3,  §  170; 
Chit  PL  (7th  Eng.  Ed.)  252;  and  many  other  authorities. 
It  has  also  been  understood  that  in  criminal  cases  it  might 
be  disposed  of  to  a  certain  extent  by  a  nolle  prosequi,  and 
that  this  would  apply  to  a  separable  part  of  any  one  count, 
as  well  as  to  the  whole  of  a  count,  or  to  an  entire  indictment. 
Bish.  Crim.  Proc.  (3d  Ed.)  §  1391.  The  general  expres- 
sions, however,  of  the  opinion  in  Ex  parte  Bairij  121  U.  S. 
1,  7  Sup.  Ct.  781,  are  sufficient  to  cause  this  court  to  proceed 
no  further  with  these  suggestions,  unless  the  subject  of 
them  is  formally  brought  to  its  attention  and  counsel  are 
duly  heard. 

On  the  whole,  therefore,  the  court  is  compelled  to  conclude 
that  the  permission  which  it  gave  to  defendants  to  file  a 
special  demurrer  was  perhaps  inadvertent,  and  certainly  has 
proved  ineffectual  for  the  purposes  which  the  court  had  in 
mind.  The  counsel  for  the  defendants,  however,  have  availed 
themselves  of  this  permission  to  reargue  several  of  the  propo- 
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sitions  submitted  at  the  hearing  on  the  general  demurrer, 
apparently  insisting  that  they  were  overlooked  by  the  court, 
because  not  noticed  in  its  opinion  passed  down  February 
28th ;  and  they  also  present  at  least  one  additional  proposi- 
tion. Many  points  were  raised  on  demurrer  by  counsel  for 
the  defense,  some  of  them  of  great  importance,  and  some  of 
a  minor  character;  so  that  a  full  exposition  of  the  views  of 
(he  court  touching  every  question  which  was  presented, 
would  have  resulted  in  an  opinion  too  lengthy  to  be  excusable 
as  coming  from  a  tribunal  for  whose  errors  there  is  ample 
remedy  by  appeal.  Therefore  the  court  touched  in  its  opin- 
ion only  the  salient  features  of  the  case.  Under  the  present 
circumstances,  however,  the  court  feels  called  on  to  notice 
briefly  some  of  the  points  which  have  been  pressed  anew  on 
its  consideration. 

The  claim  that  the  indictment  should  negative  the  owner- 
ship of  patents  by  the  defendants,  and  also  set  out  that  the 
commerce  carried  on,  or  proposed  to  be  carried  on.  by  the 
National  Cash-Register  [288]  Company,  was  a  lawful  one, 
and  perhaps  some  other  matters  of  that  character,  proceeds 
on  the  hypothesis  that  its  allegations  should  be  cortain  to 
every  intent, — a  rule  which  applies  only  to  pleas  in  abate- 
ment. All  such  are  matters  of  defense,  not  to  be  anticipated 
by  the  prosecutor. 

The  claims  that  these  counts  left  it  for  the  prosecutor, 
and  not  for  the  court,  to  decide  whether  they  state  subject- 
matters  of  interstate  conmierce,  and  also  that  it  is  necessary 
that  they  should  set  out  in  detail  the  operations  supposed 
to  constitute  interstate  commerce,  are  not  maintainable,  be- 
cause, so  far  as  this  feature  of  the  indictment  is  concerned, 
it  is  clearly  sufficient,  according  to  numerous  decisions  of 
the  supreme  court,  which  need  not  be  cited,  to  use  the  lan- 
guage of  the  statute.  The  suggestion  of  the  court,  in  the 
opinion  passed  down  February  28th,  that  the  statute  is  not 
one  of  a  class  where  it  is  sufficient  to  declare  in  the  words  of 
the  enactment,  related  to  the  particular  proposition  then  un- 
der consideration. 

As  to  all  the  propositions  touching  the  existence  of  com- 
merce in  cash  registers,  or  knowledge,  or  want  of  allegation 
of  knowledge,  on  the  part  of  the  accused,  it  is  sufficient  to 
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say  that  those  counts  which  do  allege  the  existence  of  socfa 
commerce  also  allege  positivily  knowledge  on  the  part  of 
the  defendants;  and  those  which  do  not  allege  such  existence 
are  sufficient,  because  nether  the  letter  of  the  statute  nor 
its  purpose  distinguishes  between  strangling  a  c(»nmerce 
which  has  been  bom  and  preventing  the  birth  of  a  commerce 
which  does  not  exist.  On  this  point,  also,  in  the  opinion  of 
the  court,  it  is  sufficient  to  use  the  language  of  the  statute. 

Much  of  what  is  said  by  the  defendants  about  judicial 
knowledge  touching  cash  registers  and  patents  has  no  appli- 
cation to  common-law  proceedings,  especially  on  the  criminal 
side  of  the  court,  and  the  court  will  not  take  time  to  enlarge 
upon  this. 

The  suggestion  that  no  count  alleges  an  intent  to  injure 
or  defraud  the  public  by  raising  the  price,  or  oUierwise, 
relates  to  indictments  of  an  entirely  different  character  from 
this  at  bar,  and  to  conspiracies  which  are  illegal  in  their 
essence,  without  reference  to  the  means  adopted  to  accom- 
plish their  purpo^s. 

As  to  the  proposition  that  the  National  Cash-Register 
Company  is  not  alleged  to  have  been  a  party  to  the  con- 
spiracy, the  court  went,  in  this  direction,  to  the  extreme 
limit  which  the  letter  of  the  law  would  permit  It  sus- 
tained only  those  counts  which  alleged  a  combination  for 
the  purpose  of  engrossing,  monopolizing,  or  grasping  the 
trade  in  question,  and  rejected  all  those  counts  which  alleged 
only  an  intention  to  destroy  certain  onnpetitors  named.  Be- 
yond that  the  court  purposely  left  its  opinion  in  an  indefinite 
form,  because  neither  the  letter  of  the  statute  nor  the  philoso- 
phy of  pleading  conspiracies  require  that  it  should  appear 
that  the  purpose  was  to  engross,  monopcrfize,  or  grasp  into 
the  hands  of  one  of  the  persons  indicted,  or  that  the  de- 
fendants were  interested  in  behalf  of  the  party  for  whose 
benefit  they  combined  to  monopolize,  engross,  or  grasp,  or, 
indeed,  what  their  relations  were  to  that  party.  Even  if 
the  statute  should  finally  be  held  to  be  limited  to  combinations 
to  engross,  monopolize,  or  grasp  in  behalf  of  some  party  to  the 
[284]  combination,  yet  there  remains  the  well-known  rule 
of  law  that  it  is  unnecessary  to  indict  all  the  persons  in- 
volved in  a  conspiracy.    Of  course,  the  court  would  have 
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felt  less  doubt  in  meeting  this  objection  if  it  had  been 
alleged  that  the  corporation  named  was  a  party  to  the  con- 
spiracy or  if  the  relations  of  the  accused  to  it,  or  some 
other  matter  of  a  kindred  character,  had  been  set  out.  li 
may  be  that,  when  the  proofe  are  developed  at  the  trials 
some  unforeseen  difficulty  will  arise,  which  need  not  now  be 
anticipated;  but,  on  the  whole,  the  court  concluded  that  this 
objection  was  not  well  taken. 

In  order  that  the  defendants'  exceptions  may  be  undoubt- 
edly saved  at  this  term,  the  general  demurrer  having  been 
overruled  at  the  last,  and  that  the  defendants  may  be  able 
to  show  to  the  appellate  court  specifically  the  points  taken 
on  demurrer  in  this  court,  I  conclude  to  regard  the  so-called 
^^  special  demurrer,"  in  connection  with  the  motion  filed 
March  17,  1893,  as  a  petition  for  a  rehearing,  and  the  cleric 
will  enter  the  following  order : 

Leave  to  the  defendants  to  file  special  demurrer  granted 
February  28,  1893,  annulled  as  inadvertent.  Petition  of  de- 
fendants for  rehearing  on  general  demurrer  granted.  Order 
overruling  demurrer  as  to  counts  4,  9,  14,  and  18,  entered 
February  28, 1893,  annulled.  Matters  set  out  in  the  so-called 
^^  special  demurrer  "  are,  by  leave  of  court,  assigned  as  ad- 
ditional causes  for  demurrer  under  the  general  demurrer. 
Counsel  for  the  defendants  and  for  the  United  States  heard 
anew  touching  demurrer  to  counts  4,  9,  14,  and  18.  De- 
murrer overruled  as  to  those  counts;  defendants  to  answer 
over,  as  provided  by  statute. 


UNITED  STATES  v.  E.  C.  KNIGHT  CO.  ET  AL.« 
(Circait  Oourt,  B.  D.  Pennsylvania.    January  80, 1S94.) 
[60  Fed.,  806.] 
MoNOPOUxs — Intebstatb  Gommsbcb — SuoAB  Tbubt. — ^Act  Gong.  July 
2, 1800,  declares  "  every  contract,  combination  in  the  form  of  a  trust 
or  otherwise,  or  conspiracy,   in  restraint  of  trade  or  commerce 
among  the  several  states  or  with  foreign  nations"  illegal;    pro- 
hibits any  person  from  attempting  to  monopolize,  or  combining  or 
conspiring  with  any  other  person  to  monopolize,  any  part  of  the 

•  Affirmed  by  the  Circuit  Court  of  Appeals,  Tjiird  Circuit  (60  Fed., 
034).  See  p.  26&  Affirmed  by  the  Supreme  Court  (156  U.  a,  1). 
See  370. 
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trade  or  commerce  among  the  several  states,  or  with  foreign  na- 
tions; and  Invests  the  circuit  courts  with  Jurisdiction  to  restrain 
violations  of  the  act  Heldt  that  a  combination  whose  object  is 
to  enable  a  single  company  to  monopolize  and  control  the  business 
of  refining  and  selling  sugar,  by  buying  up  all  competing  concerns 
to  the  United  States,  is  not  in  violation  of  this  statute;  fdr  it 
constitutes  no  restriction  upon,  or  monopoly  of,  commerce  betwe^i 
the  states,  but,  at  most,  only  makes  it  possible  for  the  promoters 
of  the  combination  to  restrict  or  monopolize  such  commerce,  should 
they  so  desire.^ 

EUery  P.  Ingham^  United  States  Attorney,  and  Robert 
Ralston^  Assistant  United  States  Attorney. 

John  G,  Johnson  and  R.  C.  McMurtriej  for  defendants. 

Butler,  District  Judge. 

The  bill  charges,  in  substance,  as  follows: 

E.  C.  Knight  Company,  Spreckels'  Sugar  Refining  Com- 
pany, Franklin  Sugar  Befining  Company  and  the  Delaware 
Sugar  House,  were,  until  cm  or  about  March  4,  1892,  inde- 
pendently engaged  in  the  manufacture  and  sale  of  refinefd 
sugar.  That  they  were  competitors  with  the  American  Sugar 
Refining  Company  and  with  one  another;  and  that  they 
were  engaged  in  trade  with  the  several  states  and  with  for- 
eign nations.  That  the  American  Sugar  Refining  CcHupany 
had,  prior  to  March  4,  1892,  obtained  the  control  of  all 
the  sugar  refineries  in  the  United  States,  with  the  exception 
of  the  Revere,  of  Boston,  and  the  refineries  of  the  said  four 
defendants.  That  the  Revere  produced  annually  about  2 
per  cent,  and  the  said  four  defendants  about  88  per  cent 
of  the  total  amount  of  sugar  refined  in  the  United  States. 
That  in  order  that  the  American  Sugar  Refining  Company 
might  obtain  complete  control  of  the  production  and  price 
of  refined  sugar  in  the  United  States,  it  and  John  E.  Searles, 
Jr.,  acting  for  it,  entered  into  an  unlawful  and  fraudulent 
scheme  to  purchase  the  stock,  etc,  of  the  said  four  defendants 
by  which  they  attempted  to  obtain  control  of  all  tiie  sugar 
refineries  in  tills  district  for  the  purpose  of  restraining  the 
trade  thereof  among  the  other  states.    That  in  pursuance 

•  Syllabus  copyrighted,  1S94,  by  West  Publlshhig  do. 


Digitized  by 


Google 


252  60  FEDERAL  RES»ORTBB,  306. 

OpiBlon  Of  the  Ooort 

of  this  scheme,  on  or  about  March  4,  1892,  Jchn  E.  Searles, 
Jr.,  entered  into  a  contract  with  the  defendant  Knight  Com- 
pany and  individual  stockholders  named  for  the  purchase  of 
all  the  stock  of  the  said  company,  and  subsequently  delivered 
to  the  said  defendants  in  exchange  therefor  shares  of  the 
American  Sugar  Befining  Company.  That  on  or  about  the 
same  [807]  time  the  said  Searles  entered  into  a  similar  con- 
tract with  the  Spreckels  Company  and  individual  stock- 
holders and  made  a  similar  contract  with  the  Franklin  Com- 
pany and  stockholders  and  with  the  Delaware  Sugar  House 
and  stockholders. 

The  bill  further  avers  that  the  American  Sugar  Refining 
Company  monopolizes  the  manufacture  and  sale  of  refined 
sugar  in  the  United  Stetes  and  controls  the  price  of  sugar. 
That  in  making  the  said  contracts  the  said  Searles  and  the 
American  Sugar  Befining  Company  combined  and  conspired 
with  the  other  defendants  named  to  restrain  trade  and  com- 
merce in  refined  sugar  among  the  several  states  and  foreign 
nations.  That  the  said  contracts  were  made  with  intent  to 
enable  the  said  American  Sugar  Befining  Company  to 
monopolise  the  manufacture  and  sale  of  refined  sugar  among 
the  several  states. 

The  nmterial  facts  proved  are  that  the  American  Sugar 
Befining  Co.,  one  of  the  defendants,  is  incorpk>rated  under 
the  laws  of  New  Jersey  and  has  authority  to  purchase,  refine, 
and  sell  sugar;  that  the  Franklin  Sugar  Befinery,  the  E.  C. 
Knight  Company,  the  Spreckels  Sugar  Befinery,  and  the 
Delaware  Sugar  House,  were  incorporated  under  the  laws 
of  Pennsylvania,  and  authorized  to  purchase,  refine  and  sell 
sugar;  that  the  four  latter  Pennsylvania  companies  were 
located  in  Philadelphia,  and  prior  to  March,  1892,  produced 
about  33  per  cent,  of  the  total  amount  of  sugar  refined  in 
the  United  States,  and  were  in  active  competition  with  the 
American  Sugar  Befining  Company  and  with  each  other, 
selling  their  product  wherever  demand-  was  found  for  it 
throughout  the  United  States;  that  prior  to  March,  1892, 
the  American  Sugar  Befining  Company  had  obtained  con- 
trol of  all  refineries  in  the  United  States,  excepting  the  four 
located  in  Philadelphia,  and  that  of  thfi  Bevere  Company 
in  Boston,  the  latter  producing  about  2  per  cent  of  the 
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amount  refined  in  this  country;    that  in  March,  1892,  the 
American  Sugar  Sefining  Company  entered  into  contracts 
(on  different  dates)  with  the  stockholders  of  each  of  the 
Philadelphia  corporations  named,  whereby  it  purchased  their 
stock,  paying  therefor  by  transfers  of  stock  in  its  company; 
tlxat  the  American  Sugar  Befining  Company  thus  obtained 
possession  of  the  Philadelphia  refineries  and  their  business; 
that  each  of  the  purchases  was  made  subject  to  the  American 
Sugar  Befining  Company  obtaining  authority  to  increase  its 
stock  $25,000,000;  that  this  assent  was  subsequently  obtained  * 
and  the  increase  made ;  that  there  was  no  understanding  or 
concert  of  action  between  the  stockholders  of  the  several 
Philadelphia  companies  respecting  the  sales,  but  that  those 
of  each  company  acted  independently  of  those  of  the  others, 
and  in  ignorance  of  what  was  being  done  by  such  others; 
that  the  stockholders  of  each  company  acted  in  concert  with 
eadi  other,  understanding  and  intending  that  all  the  stock 
and  property  of  the  company  should  be  sold ;  that  the  con- 
tract of  sale  in  each  instance  left  the  sellers  free  to  establish 
other  refineries  and  continue  the  business  if  they  should  see 
fit  to  do  so,  and  contained  no  provision  respecting  trade  or 
commerce  in  sugar,  and  that  no  arrangement  or  provision  on 
this  subject  has  been  made  since;    that  since  the  purchase, 
the  Delaware  Sugar  House  Refinery  [808]  has  been  operated 
in  conjunction  with  the  Spreckels  Refinery,  and  the  E.  C. 
Knight  Refinery  in  connection  with  the  Franklin,  this  com- 
bination being  made  apparently  for  reasons  of  economy  in 
conducting  the  business;   that  the  amount  of  sugar  refined 
in  Philadelphia  has  been  increased  since  the  purchases;  that 
the  price  has  been  slightly  advanced  since  that  event,  but  is 
still  lower  than  it  had  been  for  some  years  before,  and  up  to 
within  a  few  months  of  the  sales;  that  about  10  per  cent,  of 
the  sugar  refined  and  sold  in  the  United  States  is  refined 
in  other  refineries  than  those  controlled  by  the  American 
Sugar  Refining  Company;    that  some  additional  sugar  is 
produced  in  Louisiana  and  some  is  brought  from  Europe, 
but  the  amount  is  not  large  in  either  instance. 

The  object  in  purchasing  the  Philadelphia  refineries  was 
to  obtain  a  greater  influence  or  more  perfect  control  over  the 
business  of  refining  and  selling  sugar  in  this  country. 
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Are  the  defendants'  acts,  as  above  shown,  prohibited  by 
the  statute  of  1890,  relating  to  trade  and  oommeroe?  The 
provisions  involved  are  as  follows: 

"Section  1.  Every  contract,  combination  in  tlie  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among  the' 
several  states,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal 
Bvery  person  who  shall  make  any  such  contract  or  engage  in  any  such 
combination  or  conspiracy,  shall  be  denned  guilty  of  a  misdemeanor, 
and,  on  conyiction  thereof,  shall  be  punished  by  a  fine  not  exceeding 
five  thousand  dollars,  or  by  Imprisonment  not  exceeding  one  year,  or 
by  both  said  punishments,  in  the  discretion  of  the  court 

**  Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other  person  or  persons,  to  mo- 
nopolize any  part  of  the  trade  or  commerce  among  the  several  states, 
or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or,  by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of  the  court 

"  Sec  4.  The  several  circuit  courts  of  the  United  States  are  hereby 
invested  with  Jurisdiction  to  prevent  and  restrain  violation  of  this  act ; 
and  it  shall  be  the  duty  of  the  several  district  attorneys  of  the  United 
States,  in  their  respective  districts,  under  the  direction  of  the  attorney 
general,  to  institute  proceedings  in  equity  to  prevent  and  restrain  such 
violations.  Such  proceedings  may  be  by  way  of  petition  setting  forth 
the  case  and  praying  that  such  violations  shall  be  enjoined  or  other- 
wise prohibited.  When  the  parties  complained  of  shall  have  been  duly 
notified  of  such  petition  the  court  shall  proceed,  as  soon  as  may  be, 
to  the  hearing  and  determination  of  the  case ;  and  pending  such  peti- 
tion and  before  final  decree,  the  court  may  at  any  time  make  such  tem- 
porary restraining  order  or  prohibition  as  shall  be  deemed  Just  in  the 
premises." 

The  principal  questions  raised  are: 

First,  do  the  facts  show  a  contract,  combination  or  con- 
spiracy to  restrain  trade  or  commerce,  or  a  monopoly  within 
the  legal  signification  of  these  terms? 

Second,  do  they  show  such  contract,  combination  or  con- 
spiracy to  restrain  or  monopolize  trade  or  commerce  '^  among 
tihe  several  states  or  with  foreign  nations?  " 

Third,  can  the  relief  sought  be  had  in  this  proceeding? 

In  the  view  I  entertain  the  first  and  third  need  not  be  con- 
sidered. The  second  must  receive  a  negative  answer,  and  this 
will  dispose  of  the  controversy. 

[309]  The  federal  government  possesses  no  jurisdiction 
over  the  contracts,  business  or  property  of  individuals  within 
the  states — except  to  collect  revenue  for  its  support  Its 
powers  are  derived  exclusively  from  the  constitution.  It 
has  none  other  than  such  as  are  directly  or  impliedly  con- 
ferred by  that  instrument;  and  the  latter  contains  no  sug- 
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gestion  of  authority  to  intermeddle  with  such  property 
rights.  By  the  eighth  section  of  article  first,  congress  is  em- 
powered "to  regulate  commerce  with  foreign  nations  and 
among  the  several  states,  and  with  the  Indian  tribes."  .In 
pursuance  of  this  power  the  statute  of  1890  was  enacted; 
and  as  the  terms  employed  show,  congress  was  duly  careful 
to  keep  within  the  limits  of  its  authority.  It  is  "  trade  and 
commerce  among  the  several  states  and  with  foreign  nations  '^ 
that  the  statutes  seek  to  guard  against  restraint  or  monopoly. 
The  contracts  and  acts  of  the  defendants  relate  exclusively 
to  the  acquisition  of  sugar  refineries  and  the  business  of 
sugar  refining,  in  Pennsylvania.  They  have  no  reference 
and  bear  no  relation  to  commerce  between  the  states  or  with 
foreign  nations.  Granting  therefore  that  a  monopoly  exists 
in  the  ownership  of  such  refineries  and  business,  (with  which 
the  laws  and  courts  of  the  state  may  deal,)  it  does  not  con- 
stitute a  restriction  or  monopoly  of  interstate  or  international 
conmierce.  The  latter  |s  untouched,  unrestrained  and  open 
to  all  who  choose  to  engage  in  it.  The  plaintiff  contends, 
however,  that  such  monopoly  in  refineries  and  refining  in- 
cidentally secures  a  monopoly  of  commerce  among  the  states. 
This  position,  however,  is  unsound;  the  deduction  is  un- 
warranted. The  alleged  control  of  refining  does  not  of  itself 
secure  such  commercial  monopoly ;  and  at  present  none  exists. 
The  most  that  can  be  said  is  that  it  tends  to  such  a  result ; 
that  it  might  possibly  enable  the  defendants  to  secure  it, 
should  they  desire  to  do  so.  Whether  it  would  or  not  de- 
pends on  their  ability  with  this  advantage  to  control  such 
conmierce.  They  have  not  tested  this  ability  by  attempting 
to  control  it,  nor  shown  a  disposition  to  do  so.  They  sell 
their  product,  and  purchasers  may  use  it  in  such  conmierce, 
or  otherwise  as  they  choose.  At  present  the  defendants 
neither  have,  nor  have  attempted  to  secure,  such  commercial 
monopoly.  As  before  stated,  if  they  have  a  monopoly  it  is 
in  refineries  and  refining,  alone — over  which  the  plaintiff 
has  no  jurisdiction.  If  they  should  retire  from  business, 
dose  their  refineries  or  devote  them  to  other  purposes,  the 
plaintiff  could  not  object  This  might  and  doubtless  would 
indirectly  produce  some  disturbance  of  or  interference  with 
such  commerce,  but  it  would  not  bring  the  defendants  or  their 
10870*'— S.  Doc.  Ill,  62-1,  vol  1 ^17 
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property  within  the  jurisdiction  of  congress.  Numerous 
instances  might  be  cited,  where  contracts,  business  arrange- 
ments and  combinations  indirectly  affect  interstate  and  inter- 
national commerce  without  bringing  the  parties  to  them  or 
their  property  within  this  jurisdiction.  It  is  the  stream  of 
c(Hnmerce  flowing  across  the  states,  and  between  them  and 
foreign  nations,  that  congress  is  authorized  to  regulate. 
To  prevent  direct  interference  with  or  disturbance  of  this 
flow  alone,  was  the  power  granted  to  the  federal  govem- 
mimt  Congress  has  therefore  no  authority  over  articles  of 
merchandise  or  their  owners,  or  contracts  or  combi-  [310] 
nations  respecting  them,  which  have  not  entered  into  this 
stream,  or  having  entered,  have  passed  out  It  may  prohibit 
and  punish  all  acts  which  are  intended  and  directed  to  re- 
strain or  otherwise  interfere  with  or  disturb  such  commerce, 
but  it  can  go  no  further.  To  extend  its  authority  to  business 
transactions  which  have  no  direct  relation  to  this  commerce, 
but  which  may  incidentally  affect  it,  and  to  ownership  and 
rights  in  property  not  involved  in  such  commerce,  because 
it  may  possibly  become  so  involved,  would  be  unwarranted 
by  the  terms  of  the  constitutional  provision,  or  the  statute, — 
would  draw  within  the  jurisdiction  of  congress  most  of  the 
business  transactions  and  property  of  individuals  within  the 
states,  and  would  oust  the  jurisdiction  of  the  states  accord- 
ingly. A  large  proportion  of  the  contracts  which  men  enter 
into,  and  of  the  changes  which  they  make  in  their  business 
and  business  relations,  may  and  probably  do  affect  such  com- 
merce. The  diminution  or  increase  of  production  in  agri- 
culture or  manufactures,  dxanges  from  one  branch  of  busi- 
ness or  trade  to  another,  all  incidentally  tend  to  this  result 
State  legislation  prohibiting  or  restraining  the  manufacture 
or  sale  of  certain  articles  of  merchandise,  or  increasing  their 
cost  by  exacting  license  fees,  have  the  same  indirect  .tendency. 
Such  legislative  restraint  of  the  manufacture  or  sale  of 
poisons  and  alcoholic  liquors,  and  even  the  increase  in  the 
cost  or  price  of  property  by  taxation,  could  only  be  sustained 
by  favor  of  the  federal  governmeit,  in  a  different  view  of 
its  power. 

The  discussicm  need  not  be  extended;  the  question  is  not 
new.    It  was  fully  considered  in  a  case  which  arose  under  the 
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at«tato*-/fi  re  Oreeme^  62  Fed.  l(Mr«*«;Ld  the  opinion  of 
Jackson,  J.,  (now  of  the  aupreooe  court,)  is  so  ehutr  and 
satisfactory  that  I  am  restrained  ixom  quoting  what  he  says 
only  by  the  desire  to  be  brief,  Veazie  v.  Moor^  14  How.  668, 
674;  Coe  v.  Errol,  116  U.  S.  617  [6  Sup.  Ct  475] ;  Kidd  v. 
Pearson^  128  U.  S.  1  [9  Sup.  Ct.  6], — are  to  the  same  effect 
The  cases  of  Z7.  S.  v.  Oreenhut^  60  Fed.  469,  imd  In  re  Com- 
ing^  61  Fed.  218,  cited  by  the  plaintiff,  are  in  affirmance 
of  this  view,  rather  than  against  it.  Every  element  oi  com- 
bination and  monopoly  shown  here  was  averred  in  the  indict- 
ments under  consideration  there.  It  was  held,  however,  that 
no  offense  against  the  statute  was  set  out,  no  interf  er^ice  with 
interstate  or  international  commerce  being  charged.  The 
cases  did  not  fail  through  matter  of  form  or  technically, 
but  because  the  facts  averred  did  not  constitute  an  offense 
against  the  United  States. 

In  the  cases  of  Z7.  S,  v.  Jellico  Mountain  Coal  <Sk  CoJce  Go.<i 
46  Fed.  482;  Manufacturing  Co.  v.  Klotz^  44  Fed.  721; 
Dueher  Watch  Case  Manufg  Co.  v.  E.  Howard  Watch  dk 
Clock  Co.^  55  Fed.  851,  cited  by  the  plaintiff,  this  question 
was  not  considered  or  raised. 

People  V.  American  Sugar  Refining  Co.^  7  Rey  ft  Carp. 
(Cal.)  83,  and  People  v.  North  River  Sugar  Refining  Co.^ 
16  N.  Y.  Civ.  Proc.  1  &  6,  [8  N.  Y.  Supp.  401] ;  Id.,  54  Hun, 
354  [7  N.  Y.  Supp.  406], — ^were  suits  in  state  courts  and  in- 
volved  questions  of  state  law,  only. 

The  bill  must  be  dianissed  with  costs. 


[808]  FARMERS'  LOAN  ft  TRUST  CO.  v.  NORTHERN 
PAC.  R.  CO.  ET  AL. 

(Circuit  Court,  B.  D.  Wisconsin.    April  6.  1894.) 
[60  PecL  «JOB.] 

This  case  was  not  based  upon  the  anti-trust  law.  It  was 
a  petition  by  Thomas  F.  Oakes  and  otherb,  receivers  of  tiie 
property  of  the  Northern  Pacific  Railroad  in  a  ^uit  hroucht 
against  that  company  by  the  Farmers'  Loan  and  Truat  Com- 
pany stating  that  their  employees  contemplated  a  strike  'for 
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the  purpose  of  preventing  a  reduction  of  wages,  and  prajdng 

that  they  be  enjoined  therefrom.    The  only  portion  of  the 

decision  relating  to  the  anti-trust  law  is  found  on  page  823 

of  the  opinion,  and  is  as  follows : 

•*  By  act  of  Ck)ngres8  of  July  2,  1890  (26  Stat.  c.  647),  every  combl- 
aation  in  restraint  of  commerce  among  the  several  states  is  declared 
to  be  Illegal.  Under  this  act  it  was  held  by  Judge  Speer  in  Water- 
house  V.  Comer,  55  Fed.  149,  that  a  strilie.  If  it  ever  was  effective,  can 
be  so  no  longer;  and  this  view  seems  to  have  been  held  by  Judge' 
Villings  in  the  case  of  U.  8.  v.  Workingmen's  Amalgamated  Council, 
64  Fed.  994.  On  the  other  hand,  Judge  Putman,  in  U.  8.  v.  Patterson, 
55  Fed.  605,  is  inclined  to  tiie  view  that  the  statute  has  no  relation  to 
labor  organizations.  I  do  not  find  it  needful  to  enter  into  this  field 
of  discussion,  or  to  express  an  opinion  upon  the  subject,  being  content 
to  rest  my  conclusion  upon  the  grounds  discussed." 


[984]  UNITED  STATES  v.  E.  C.  KNIGHT  CO.  ET  AL.« 

(Circuit  Ck>tu:t  of  Appeals,  Third  Circuit    March  26,  1894.) 

[60  Fed.,  934.] 

MoNOPOUBS — OoNTBACTS  m  Restbaint  op  Intebstatb  Commebce. — 
The  purchase  of  stock  of  sugar  refineries  for  the  purpose  of  ac- 
quiring control  of  the  business  of  refining  and  selling  sugar  in  the 
United  States  does  not  involve  monopoly,  or  restraint  of  interstate 
or  foreign  commerce,  within  the  meaning  of  the  act  of  July  2, 1890.^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania. 

This  was  a  bill  in  equity  filed  by  the  United  States 
against  the  E.  C.  Knight  Company,  the  Spreckels  Sugar  Ke- 
fining  Company,  the  Franklin  Sugar  Befining  Company,  the 
Delaware  Sugar  House,  the  American  Sugar  Refining  Com- 
pany, and  numerous  individuals,  to  have  canceled  and  de- 
clared void  certain  contracts  made  by  the  American  Sugar 
Refining  Company  with  the  other  defendants,  as  being  the 
result  of  a  combination  or  conspiracy  to  monopolize  or  re- 
strain interstate  and  foreign  commerce.  There  was  a  de- 
cree for  defendants  in  the  court  below,  and  complainant 
appeals. 

«Bill  dismissed  by  the  Circuit  Court,  Eastern  District  of  Pennsyl- 
vania (60  Fed.,  306).  See  p.  260.  Decree  affirmed  by  the  Supremo 
Court  of  the  United  States  (156  U.  &,  1).    See  p.  879. 

»  Syllabus  copyrighted,  1894,  by  West  Publishing  Co. 
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EUery  P.  IngKcm,  and  Samuel  F.  Phillips  {Robert  RaU- 
Um^  Assistant  United  States  Attorney,  on  the  brief),  for 
the  United  States. 

John  O.  Johnson  {John  E.  Parsons  and  Richard  C.  Me- 
Murtriej  on  the  brief),  for  appellees. 

Before  Acheson  and  Dallas,  Circuit  Judges,  and  Gbebn, 
District  Judge. 

DALiiAS,  Circuit  Judge. 

There  are  three  assignments  upon  this  record.  The  first 
two  aver,  in  general  terms,  that  the  court  below  erred  in 
dismissing  the  bill  of  complaint,  and  in  not  granting  the 
relief  thereby  prayed.  The  third,  alone,  specifies  the  al- 
leged error  with  particularity,  and  is  in  these  words:  "  That 
the  court  erred  in  holding  that  the  facts  in  this  case  do  not . 
show  a  contract,  combination,  or  conspiracy  to  restrain  or 
monopolize  trade  or  com-  [986]  merce  among  the  several 
states  or  with  foreign  nations.''  This  assignment  correctly 
presents  the  only  question  which  the  case  involves. 

The  bill  filed  on  behalf  of  the  United  States  is  founded 
wholly  upon  the  act  of  congress  of  July  2,  1890,  entitled 
"An  act  to  protect  trade  and  commerce  against  imlawful 
restraints  and  monopolies."  Proceedings,  such  as  have  been 
instituted  and  pursued  in  this  instance,  ^'  to  prevent  and  re- 
strain violations  of  this  act,"  are  authorized  and  directed  by 
its  fourth  section;  and  these  defendants  are  charged  with 
violation  of  its  first  two  sections,  which  are  as  follows: 

"  Section  1.  Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy  in  restraint  of  trade  or  commerce  among  the  sev- 
eral states,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal. 
Every  person  who  shall  make  any  such  contract  or  engage  in  any  such 
combination  or  conspiracy*  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  pnnished  by  a  fine  not  exceeding 
five  thousand  dollars,  or  by  Imprisonment  not  exceeding  one  year,  or 
by  both  said  punishments,  in  the  discretion  of  the  court 

**  Sec  2.  Every  person  who  shall  monopoli2se,  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other  person  or  persons,  to 
monopolize  any  part  of  the  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not  ex- 
ceeding five  thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the  court" 
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T&e&»9dotion&  rdate,  respeotiyely,  to  restraint  of  trade  and 
to  monopoly,  but,  as  to  both,  with  respect  only  to  ^'  trade 
or  commerce  among  the  several  states,  or  with  foreign  na- 
tions; "  and  upon  the  application  of  this  restrictive  language 
of  the  law  to  the  facts  of  this  case  we  base  our  judgment. 
The  learned  judge  who  heard  the  cause  in  the  circuit  court 
states^  in  the  opinion  filed  by  him,  that : 

''The  material  facts  proved  are  that  tiie  American  Sugar  Refining 
Go.,  one  of  the  defendants,  Is  Incorporated  under  the  laws  of  New 
Jersey,  and  has  authority  to  purchase,  refine,  and  s^l  sugar;  that 
the  Franklin  Sugar  Refinery,  the  B.  C.  Knight  Ck>.,  the  Spreckels 
Sugar  Refinery,  and  the  Delaware  Sugar  House  were  Incorporated 
under  the  laws  of  Pennsylvania,  and  authorized  to  purchase,  refine, 
and  seU  sugar;  that  the  four  latter  Pennsylvania  companies  were 
located  in  Philadelphia,  and  prior  to  March,  1892,  produced  about 
thtr^-three  per  cent  of  the  total  amount  of  sugar  refined  In  the 
Uidted'  States,  aad  were  in  active  competition  with  the  American 
Sugar  Refining.  06.,  and  with  each  other,  selling  their  product  wher- 
ever demand  was  found  for  it  throughout  the  United  States;  that 
.prior  to  Biarch,  1892,  the  American  Sugar  Refinli^  Go.  had  obtained 
control  of  all  refineries  in  the  United  States,  excepting  the  four 
located  in  Phllad^phia,  and  that  of  the  Revere  Go.  In  Boston;  the 
latter  producini^  about  two  per  cent*  of  the  amount  refined  in  thte 
country;  that  In  March,  1892,  the  American  Sugar  Refining  Go. 
enterM  into  contracts  (on  dlftcrent  dntes)  with  the  stockholder^  of 
each  of  the  Philadelphia  corporations  named,  whereby  it  purchased 
their  stock,  paying  therefor  by  transfers  of  stock  in  its  company ; 
that  the  American  Sugar  Refining  Go.  thus  obtained  possession  of  the 
Philadelphia  refineries  and  their  busiBess ;  that  each  of  the  purchases 
was  made  subject  to  the  American  Sugar  Refining  Go.  obtaining 
authority  to  Increase  its  stock  ^,000,000 ;  that  this  assent  was  stibde- 
queutly  obtalfied*  and  the  increase  made;  that  there  was  no  under- 
standing or  concert  of  action  b6twe<m  the  stockholders  of  the  several 
Philadelphia  companies  respecting  the  sales,  but  that  those  of  each 
compaatiy  acted  independently  of  those  of  the  others,  and  in  ignoranoe 
of  what  was  being  done  by  such  others ;  that  the  stockholders  of  each 
company  acted  in  concert  with  each  other,  un-  [930]  derstandlng  and 
intending'  that  all  the  stock  and  property  of  the  company  should  be 
sold;  that  the  contract  of  sale  in  each  instance  left  the  sellers  free 
to  establish  other  refineries,  and  continue  the  business,  If  they  should 
see  fit  to  do  so,  and  contained  no  provision  respecting  trade  or  com- 
merce iff  sugar,  and  that  no  arrangement  or  provision  on  this  subject 
has  been  made  since;  that  since  the  purchase  the  Delaware  Sugar 
House  refinery  haft  been  operated  in  conjunction  with  the  Spreckels 
Refinery,  and  the  B.  O.  Knight  refinery  in  connection  with  the  Frank- 
lin, tMs  combination  being  made  apparently  fOr  reasons  of  economy 
in  conducting  the  business;  that  the  amount  of  sugar  refined  in 
Phnad^hia  has  been  increased  since  the  purchases;  that  the  price 
has-been  sligtrtlsr  advanced  since  that  event,  but  still  lower  than  it 
had  been  for  some  years  before,  and  up  to  within  a  few  montbi^  of 
theisales;  tbsit  about  ten  per  cent  of  the  sugar  refined  and  sold  In  the 
United  States  Is  Teflned  In  other  refineries  than  those  controlled  by  the 
American  Sugar  Refining  Go. ;  that  some  additional  sugar  is  produced 
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In  LooiBiaiia,  and  eome  I0  bronght  from  Baiope,  bnt  the  amount  is  not 
large  in  either  instance. 

'*  The  object  in  porchasing  the  Philadelphia  refineries  was  to  obtain 
a  greater  inflnence,  or  more  pef'fect  cdntrol,  over  the  business  of  re- 
fining and  selling  sugar  in  this  country." 

This  statement  of  the  facts  is  quoted  at  length  merely  for 
the  purpose  of  showing  the  general  nature  of  the  case;  the 
cmly  essential  fact — and  of  that  there  is  no  doubt — being  that 
the  questioned  conduct  of  the  defendants  does  not,  according 
to  our  view  of  the  law,  concern  interstate  or  foreign  com- 
merce. There  is  no  evidence  whatever  that  the  defendants 
have  directly  monopolized,  or  have  attempted,  combined,  or 
conspired  to  directly  monopolize,  any  part  of  the  trade  or 
conmierce  among  the  several  states  or  with  foreign  nations; 
or  that  they  have  contracted,  combined,  or  conspired  in 
direct  restraint  of  such  trade  or  commerce.  The  utmost  that 
can  be  said — and  this,  for  the  present  purpose,  may  be  as- 
sumed— ^is  that  they  have  acquired  control  of  the  busitie^  of 
refining  and  selling  sugar  in  the  United  States.  Biit  does 
this  involve  monopoly,  or  restraint  of,  foreign  or  interstate 
commerce?  We  are  clearly  of  opinion  that  it  does  not.  The 
particular  language  of  the  act  which  is  now  under  considera- 
tion was  manifestly  derived  from  the  clause  of  the  constitu- 
tion by  which  congress  isempowered  to  "  regulate  commerce 
wi&  foreign  nations  and  amoiig  the'scfveral  stately ;  ^  and  the 
authorities  are  distinctly  to  thef  effect  that  this  grant  of 
power  does  not  include  the  regulation  of  manufactured  or 
productive  industries  of  any  sort,  even  where  their  product 
is  made,  or  is  intended  or  contemplated  to  be  made,  the  sub- 
ject of  commerce  beyond  the  territory  of  the  state  where  the 
manufactory  or  other  producing  industry  is  situated  or 
operated.  Manufacture  and  commerce  are  two  distinct  and 
very  different  things.  The  latter  does  not  include  the  former. 
Buying  and  selling  are  elements  of  conmierce,  but  something 
more  is  required  to  constitute  commerce,  which,  "strictly 
considered,  consists  in  intercourse  and  traffic,  including  in 
these  terms  navigation,  and  the  transportation  and  trsnsit 
of  persons  and  property,  as  well  as  the  purchase,  sale,  and 
exchange  of  commodities." 

Enough  has  been  said  to  indicate  the  ground  upon  which 
our  conclusion  in  this  case  has  been  reached,  and  we  do  not 
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deem  it  necessary  to  say  more,  inasmuch  as  the  subject  has 
very  recently  been  considered  and  passed  upon  in  the  Ccae  of 
Oreene^  52  Fed.  [987]  104,  by  Judge  Jackson  (now  one  of 
the  justices  of  the  supreme  court),  in  whose  opinion  the 
earlier  cases  are  sufficiently  referred  to. 
The  decree  of  the  circuit  court  is  affirmed. 


(801]     UNITED  STATES  v.  ELLIOTT  ET  AL.« 
(Oircuit  Court,  E.  D.  Missouri,  E.  D.    July  6,  1894.) 
[62  Fed.,  801.1 

Ck)MBINATI0NS     IN     RESTRAINT     OF     INTERSTATE     COICICERCB — iNJXmO- 

TiON. — ^A  combination  whose  professed  object  is  to  arrest  the  opera- 
tion of  the  railroads  whose  lines  extend  from  a  great  city  into 
adjoining  states  until  such  roads  accede  to  certain  demands  made 
upon  them,  whether  such  demands  ar6  in  themselves  reasonable  or 
unreasonable.  Just  or  unjust,  is  an  unlawful  conspiracy  in  restraint 
of  trade  and  commerce  among  the  states,  within  the  act  of  July  2, 
1890,  and  acts  threatened  in  pursuance  thereof  may  be  restrained  by 
injunction,  under  section  4  of  the  act^ 

This  was  a  suit  by  the  United  States  against  M.  J.  Elliott, 
George  B.  Kern,  Eugene  V.  Debs,  George  W.  Howard,  L.  E. 
Sogers,  Sylvester  Kelliher,  the  American  Railway  Union, 
and  others,  to  restrain  violations  of  the  act  of  July  2,  1890 
(26  Stat.  209).  Complainants  moved  for  a  preliminary 
injunction. 

WUliam  H.  Clapton,  United  States  Attorney. 
Thayer,  District  Judge  (orally.) 

The  unusual  character  of  the  bill  filed  by  the  government 
renders  it  proper  that  the  court  should  state  briefly  the  rea- 
sons that  have  influenceid  its  action  in  granting  a  part  of  the 
relief  prayed  for  therein. 

The  act  of  congress  approved  July  2, 1890  (26  Stat  209), 
entitled  "An  act  to  protect  trade  and  commerce  against  un- 

•  Demurrer  oyerruled  (64  Fed.,  27).    See  p.  811. 
»  Syllabus  copyrighted,  1894,  by  West  PubllBhinf  Oo. 
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lawful  restraints  and  monopolies,''  declares  in  its  first  section 
that: 

"Every  contract,  combination  in  the  form  of  trust  or  otherwise, 
or  conspiracy  in  restraint  of  trade  or  commerce  among  the  sereral 
states  or  with  foreign  nations,  is  hereby  declared  to  be  illegal.  Every 
person  who  shall  make  any  such  contract  or  engage  in  any  such  com- 
bination or  conspiracy  shall  be  deemed  guilty  of  a  misdemeanor  and 
on  oonyiction  thereof  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars  or  by  imprisonment  not  exceeding  one  year  or  by 
both  said  punishments,  in  the  discretion  of  the  court" 

Ordinarily  it  is  neither  lawful  nor  expedient  for  a  court  of 
equity  to  award  an  injunction  to  prevent  the  doing  of  acts 
that  are  in  themselves  crimes.  The  regular  course  of 
judicial  procedure  requires  that  persons  accused  of  crime 
should  be  prosecuted  by  information  or  indictment,  and  not 
otherwise.  There  are,  however,  well-established  exceptions 
to  this  rule.  When  a  criminal  act  is  threatened,  which  is 
liable  to  occasion  irreparable  injury  to  private  persons,  or 
which  would  give  rise  to  a  multitude  of  suits  at  law  to  re- 
dress the  wrong,  if  committed,  a  court  of  equity  may  ispue 
an  injunction,  at  the  instance  of  an  individual,  against  par- 
ties who  threaten  to  commit  the  wrong.  But  the  court  is 
not  called  upon,  in  this  instance,  to  consider  whether  the  pro- 
ceeding falls  within  the  ordinary  jurisdiction  of  a  court  of 
equity.  By  the  fourth  section  of  the  act  of  July  2,  1890, 
which  is  above  referred  to,  congress  has  declared  that: 

**  The  several  circuit  courts  of  the  United  States  are  hereby  invested 
with  Jurisdiction  to  prevent  and  restrain  violations  of  this  act;  and 
it  shall  be  the  duty  of  the  several  district  attorneys  of  the  United 
States  in  their  respective  districts  under  the  direction  of  the  attorney 
general  to  institute  proceedings  in  equity  to  prevent  and  restrain 
such  violations  Such  proceedings  [802]  may  be  by  way  of  petition 
setting  forth  the  case  and  praying  that  such  violations  shall  be  en 
joined  or  otherwise  prohibited.  When  the  parties  complained  of  shall 
have  been  duly  notified  of  such  petition  the  court  shall  proceed  as 
soon  as  may  be  to  the  hearing  and  determination  of  the  case;  and 
pending  mich  petition  and  before  final  decree  the  court  may  at  any 
time  make  such  temporary  restraining  order  or  prohibition  as  shall 
be  deemed  Just  in  the  premises." 

This  section  of  the  act  makes  the  jurisdiction  of  the  court 
dear  over  the  parties  and  subject-matter,  if  the  bill  now  be- 
fore the  court,  which  has  been  exhibited  with  the  sanction 
of  the  attorney  general,  shows  the  existence  of  a  conspir- 
tiCj  among  the  defendants  to  restrain  trade  or  commerce 
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among  the  several  states,  and  that  msto  have  already  been 
done  or  threatened  by  the  several  defendants  in  further- 
ance of  the  alleged  conspiracy.  Congress  has  seen  fit,  on 
grounds  of  public  policy,  to  authorize  the  law  officers  of  the 
government  to  appeal  to  the  courts  of  the  United  States  by 
a  bin  in  equity  filed  in  behalf  of  the  people  of  the  United 
States,  to  arr^,  by  writ  of  injuncticm  or  prohibition,  the 
commission  of  acts  which  are  designed  to  obstruct  the  free 
flow  of  commerce  between  the  states,  and  no  one  can  doubt 
the  power  of  congress  to  confer  such  authority.  From  the 
very  foundation  of  the  government,  it  has  been  accepted  as  a 
proposition  which  admitted  of  no  controversy  that  the  right 
to  regulate  commerce  among  the  several  states,  and  to  paas 
laws  to  protect  commerce  of  that  character,  pertained  to  the 
general  government,  and  that  its  power  in  that  respect  was 
plenary  and  paramount. 

An  examination  of  the  bill  which  has  been  exhibited  by 
the  United  States  shows  that  it  charges,  in  substance,  that 
the  various  defendants  named  therein  have  combined  and 
confederated  among  themselves  to  prevent  several  railroads 
named  in  the  bill,  whose  lines  radiate  from  St.  Louis,  and 
which  are  engaged,  among  other  things,  in  interstate  com- 
merce, from  conducting  their  customary  business  of  trans- 
porting passengers  and  freight  between  points  in  this  state 
and  points  in  other  adjoining  states  to  which  their  several 
lines  extend.  The  bill  further  charges  that  the  several  de- 
fendants named  therein  have  combined  and  conspired  to 
induce  persons  in  the  employ  of  said  railroad  companies  to 
leave  the  service  of  their  respective  companies,  and  to  pre- 
vent them  from  securing  other  operatives,  the  object  of  sudi 
conspiracy  being  to  prevent  said  railway  companies  from 
hauling  certain  cars  which  are  customarily  used  by  th«n  in  the 
transaction  of  their  business  as  interstate  carriers  of  freight 
and  passengers.  The  bill  also  charges  the  commission  of 
divers  and  sundry  acts  by  some  of  the  defendants  in  further- 
ance of  the  objects  of  the  aforesaid  confederaticm.  Among 
other  things,  it  is  alleged  that  certain  of  the  defendants  have 
issued  orders  to  persons  in  the  employ  of  the  several  railway 
companies,  who  act  subject  to  their  direction,  whereby  sudi 
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employes  are  commanded  snd  required  to  oease  from  operat- 
ing trains  of  the  respective  railroad  companies  in  whose  serv- 
ice they  are  employed.  It  is  also  alleged  that  certain  of  the 
defendants  named  in  the  bill  have  asserted  aaad  threat^ied  that 
they  will  tie  up  and  paralyze  the  operations  of-eadi  of  said 
railway  companies  whidi  refuses  to  [S99]  aceedie  to  certain 
demands  made  upon  them,  and  that  it  is  the  purpose  and 
object  of  the  defendants  so  conspiring,  and  who  have  made 
such  threats,  to  so  obstruct  and  cripple  said  railroad  compa- 
nies as  to  prevent  them  from  performing  their  duties  as  com- 
mon earners  of  freight  and  passengers  between  points  in  the 
several  states  to  which  the  lines  of  such  roads  extend.  It  is 
also  charged  in  the  bill,  in  substance,  that  it  is  the  purpose 
and  object  of  the  defendants  who  are  engaged  in  the  afore- 
said conspiracy  to  secure  to  themselves  the  entire  control  of 
interstate  ccnnmerce  between  the  city  of  St.  Louis  and  points 
in  oth^  states  to  which  the  lines  of  the  several  railroad 
companies  mentioned  in  the  bill  extend,  and  to  restrain  and 
prevent  the  persons  owning  said  roads  from  exercising  any 
independent  control  thereof  in  the  transaction  of  interstate 
buanees.  The  court  thinks*  it  manifest  that  the  allegations 
of  the  bill,  which  have  thus  been  vei^  imperfectly  stated, 
show  the  existence  of  a  conspiracy  in  restraint  of  trade 
and  commerce  among  the  several  states,  within  the  lan- 
guage and  the  fair  intent  and  meaning  of  the  act  of  July  2, 
1890.  A  combination  whose  professed  object  is  to  arrest  the 
operatioii  of  railroads  whose  lines  extend  from  a  greart  city 
into  adjoining  states,  until  such  roads  accede  to  certain 
demands  made  upon  them^  whether  such  demands  are  in 
th^Bselves  reasonable  or  unreasonable,  just  or  unjust,  is  cer- 
tainly an  unlawful  conspira^  in  restraint  of  commerce 
among  the  states.  ITnd^  the  laws  of  the  United  States,  as 
well  as  at  common  law,  men  may  not  conspire  to  accomplish 
a  lawful  purpose,  by  unlawful  means.  Pettibone  v.  U.  S., 
148  U.  S.  1»7, 18  Sup.  Ct.  542 ;  Com.  v.  Hunt,  4  Mete.  (Mass.) 
lilt.  The  construction  thus  given  to  the  aet  of  July  2, 1890, 
is  not'a  new  construction.  It  has  adready  received  the  same 
interpretation  in  other  circuits  after  full  consideration, — 
particulariy  by  the  circuit  court  of  the  United  States  for 
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the  fifth  circuit  in  the  case  of  TJ.  8.  v.  Workmgmen^s  Amatr- 
gamated  Council  of  N^w  Orleans,  64  Fed.  994,  and  6  C  C.  A. 
268,  67  Fed.  85. 

The  result  is  that  this  court,  acting  on  the  ground  herein 
stated,  will  grant  a  preliminary  injunction,  restraining  the 
defendants  during  the  pendency  of  this  suit,  and  until  final 
hearing,  from  doing  the  -acts  threatened,  in  pursuance  of  the 
alleged  conspiracy. 


[808]    THOMAS  v.  CINCINNATI,  N.  O.  &  T.  P. 

EY.  CO. 

IN  RE  PHELAN. 

(Circuit  Court,  S.  D.  Ohio,  W.  D.    July  13,  18^) 
[62  Fed.,  803.] 

OOHTBMPT — InTUtFEBENCB    WITH     BiCEimi — ^IMFEDINO    OPEBATIOIf    dW 

RaUiBOad. — ^Any  willful  attempt,  with  knowledge  that  a  railroad  is 
in  the  hands  of  the  court,  to  prevent  or  impede  the  receiver  thereof 
appointed  by  the  court  from  complying  with  the  order  of  the  court 
in  running  the  road,  which  is  unlawful,  and  which,  as  between  pri- 
vate individuals,  would  give  a  right  of  action  fOr  damages,  is  a  con- 
tempt of  the  order  of  the  court« 

[804]     SaMB— IRSTIOATINO     STBIKE—UNLAWrUL    OOMBINATIOIf. — Mali- 

dously  inciting  employ^  of  a  receiver,  who  is  operating  a  railroad 
under  order  of  the  court,  to  leave  his  employ,  in  pursuance  of  an 
unlawful  combination  to  prevent  the  oi>eration  of  the  road,  thereby 
inflicting  injuries  on  its  business,  for  which  damages  would  be  recov- 
erable if  it  were  operated  by  a  private  corporation,  is  a  contempt  of 
the  court 

Same — Constitiitional  Guaranty  of  Right  of  Assembly  and  Free 
Speech. — Such  inciting  to  carry  out  an  unlawful  conspiracy  is  not 
protected  by  constitutional  guaranties  of  the  right  of  assembly  and 
free  speech,  and  is  not  less  a  contempt  because  effected  by  words 
only,  if  the  obstruction  to  the  operation  of  the  road  by  the  receiver 
is  unlawful  and  malicious. 

CoNSPOAGY — Combination  to  Compel  Breach  of  Contract. — ^A  com- 
bination to  Inflict  pecuniary  injury  on  the  owner  of  cars,  operated  by 
railway  companies  under  contracts  with  him,  by  compelling  them  to 
give  up  using  his  cars,  in  violation  of  their  contracts,  and,  on  their 
refusal,  to  inflict  pecuniary  injury  on  them  by  inciting  their  em- 
ployte  to  guit  their  service,  and  thus  paralyze  their  business,  the 

•  Syllabus  copyrighted,  1894,  by  West  PublishUig  Co. 
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existence  of  the  contracts  being  known  to  the  parties  80  combinlns, 
is  an  unlawful  conspiracy. 

Same — ^Boycott. — ^A  combination  by  employes  of  railway  comipanles 
to  Injure  in  his  business  the  owner  of  cars  operated  by  the  compa- 
nies, by  compelling  them  to  cease  using  his  cars  by  threats  of  quit- 
ting and  by  actually  quitting  their  service,  thereby  inflicting  on  them 
great  injury,  where  the  relation  between  him  and  the  companies  is 
mutually  profitable,  and  has  no  effect  whatever  on  the  character  or 
reward  of  the  services  of  the  employes  so  combining,  Is  a  boycott, 
and  an  unlawful  conspiracy  at  common  law. 

Same — Unlawful  Pubpose. — ^A  combination  to  incite  the  employes  of 
all  the  railways  In  the  country  to  suddenly  quit  their  service,  with- 
out any  dissatisfaction  with  the  terms  of  their  employment,  thus 
paralyzing  utterly  all  railway  trafllc,  In  order  to  starve  the  railroad 
companies  and  the  public  into  compelling  an  owner  of  cars  used  In 
operating  the  roads  to  pay  his  employes  more  wages,  they  having  no 
lawful  right  so  to  compel  him,  Is  an  unlawful  conspiracy  by  reason 
of  Its  purpose,  whether  such  purpose  Is  effected  by  means  usually 
lawful  or  otherwise. 

Same — Restraint  or  Intebstate  Gommebce. — Such  combination,  its 
purpose  being  to  paralyze  the  interstate  commerce  of  the  country,  is 
an  unlawful  conspiracy,  within  the  act  of  July  2,  1890,  declaring 
Illegal  every  contract,  combination,  or  conspiracy  in  restraint  of 
trade  or  commerce  among  the  several  states.  17.  8,  v.  Patterson, 
56  Fed.  605,  disapproved. 

Same — Obstructinq  Mails. — Such  combination,  where  the  members 
intend  to  stop  all  mail  trains  as  well  as  other  trains,  and  do  delay 
many,  in  violation  of  Rev.  St.  §  3995,  punishing  any  one  willfully  and 
knowingly  obstructing  or  retarding  the  passage  of  the  mails,  is  an 
unlawful  conspiracy,  although  the  obstruction  is  effected  by  merely 
quitting  employment 

This  was  a  suit  by  Samuel  Thomas  against  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Company,  in  which 
Samuel  M.  Felton  was  appointed  receiver.  The  receiver 
filed  a  petition  for  the  commitment  of  F.  W.  Phelan  for  con- 
tempt, and  for  an  injunction  against  him. 

Harmony  Colston^  Goldsmith  <&  Hoadly^  for  receiver, 

Cogan  <&  Shay^  for  Phelan. 

Taft,  Circuit  Judge. 

Samuel  M.  Felton  was  appointed  receiver  in  the  above- 
entitled  cause,  March  18, 1893,  and  has  ever  since  been  [806] 
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engaged,  under  the  order  of  tiie  cenrt,  in  <qpet«(ang  the  nil- 
road  of  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Rail- 
way Company,  which  is  more  commonly  known  as  the  Cin- 
cinnati Southern  Railroad.  On  Monday,  July  2,  1894,  he 
filed  an  intervening  petition  in  the  original  action,  in  which 
he  stated  that  during  the  previous  week,  and  at  the  time  of 
filing  the  petition,  he  was  greatly  impeded  in  the  operation 
of  the  road  by  a  strike  of  his  employ^,  and  of  the  employes 
of  other  railroads  in  the  city  of  Cincinnati,  who  were  pre- 
vented from  receiving  from  him  and  delivenng  to  him 
freight  carried  or  to  be  carried  over  his  road;  that  said 
strike  was  the  result  of  a  conspiracy  between  <me  F.  W. 
Phelan,  now  in  Cincinnati,  and  one  Eugene  V.  Debs  and 
others,  to  tie  up  the  road  operated,  as  the  said  conspirators 
well  knew,  by  the  petitioner  as  receiver,  and  other  roads  in 
the  western  states  of  the  United  States,  until  certain  de- 
mands or  alleged  grievance  of  certain  persons  not  in  the 
employ  of  the  receiver  or  of  any  other  railroad  of  the  United 
States  were  acceded  to  by  persons  in  no  manner  connected 
with  the  management  of  any  railroad  of  the  United  States; 
that  the  demand  of  the  employes  of  one  George  M.  Pullman, 
or  the  Pullman  Palace  Car  Company,  at  Pullman,  HI.,  for 
higher  wages  was  refused,  whereupon  said  Debs,  Phelan,  and 
others,  members  of  an  organization  known  as  the  American 
Railway  Union,  combined  and  conspired  with  each  other 
and  with  sundry  persons,  who  became  members  of  the  organi- 
zation for  the  purpose,  to  compel  the  Pullman  Company  to 
c(Hnply  with  the  demands  of  its  employes,  and  that  for  the 
purpose  of  injuring  the  Pullman  Company,  and  of  thereby 
forcing  from  it  the  concession  demanded.  Debs,  Phelan,  and 
the  others  named  had  maliciously  conspired  and  undertakffli 
to  prevent  the  receiver  of  this  court  and  the  owners  of  other 
railroads  from  using  Pullman  cars  in  operating  their  roads, 
though  they  are  under  contract  to  do  so;  that  in  pursuance 
of  said  conspiracy  Phelan,  a  resident  of  Oreg(m,  came  to 
Cincinnati  a  week  before  the  filing  of  the  petition,  and  set  on 
foot  and  incited  a  strike  among  the  employes  of  the  receiver, 
and  of  other  railroad  companies  whose  lines  run  into  Cin- 
cinnati;  that  on  June  27th,  and  at  other  times  and  places, 
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Phelan  made  inflammatory  speeches  to  such  employ^  well 
knowing  many  of  them  to  be  employ^  of  the  receiver,  in 
which  he  urged  them  all  to  quit  the  service  of  the  receiver 
and  the  other  railroads  of  the  dty,  and  to  tie  them  all  up, 
and  to  prevent  others  from  taking  their  places,  by  persuasion 
if  possible,  by  clubbing  if  necessary ;  that  said  Phelan  was 
still  in  the  city,  directing  and  continuing  the  strike,  and  inter- 
fering with  the  I'eceiver  in  the  operation  of  the  road;  that 
as  a  result  of  the  conspiracy  and  strike  the  receiver  had  been 
obliged  at  great  expense  to  secure  and  maintain  the  protec- 
tion of  armed  men  for  his  employ^ ;  and  that  all  of  the  fore- 
going constituted  a  contempt  of  this  court,  and  a  ground  both 
for  committing  Phelan  and  for  enjoining  him  from  a  contin- 
uance of  said  acts. 

Upon  the  ifiling  of  the  petition  an  attachment  was  issued 
for  Phelan,  the  contemner,  and  on  the  morning  of  the  8d  of 
July  he  wfis  arrested,  and  l»:ought  before  the  court  He  was 
admitted  to  bail,  and  at  the  same  time  was  enjoined  by  order 
of  the  court  from,  either  as  an  individual  or  in  combination 
with  others,  inciting,  encouraging,  order-  [806]  ing,  or  in  any 
other  manner  causing  the  employes  of  the  receiver  to  leave  his 
employ  with  intent  to  obstruct  the  operation  of  his  road, 
and  thereby  compel  him  not  to  fulfill  his  contract  and  carry 
Pullman  cars.  On  Thursday,  July  5th,  the  motion  of  the 
receiver  for  Phelan's  commitment  came  on  to  be  heard,  and  a 
week  has  since  been  taken  up  in  the  giving  of  testimony  and 
argument. 

I  propgse  first  to  run  over  the  evidence,  as  bri^y  as  may 
be,  and  determine  the  facts,  and  then  to  consider  the  law 
applicable  to  them. 

The  American  Railway  Unicm  is  an  organization  of  rail- 
way employes,  to  which  are  eligible  as  members  all  persons  in 
the  service  of  railways  below  a  certain  rank.  It  was  organ- 
ized in  June,  1898.  On  May  11,  1894,  at  Pullman,  111.,  the 
employ^  of  the  Pullman  Palace  Car  Company,  engaged  in 
manufacturing  railway  oars  of  all  kinds,  including  sleeping 
cars,  left  the  company's  employ  because  of  its  refusal  to  re- 
store wages  which  had  been  reduced  during  the  preceding 
year,  and  the  works  were  then  closed.    On  June  11, 1894«  the 


Digitized  by 


Google 


270  62  FEDEBAIi  BEPOBTEB,  806. 

Opinion  of.tlie  Ck>nrt 

general  convention  of  the  American  Bailway  Union  met  at  Chi- 
cago, and  decided  that  the  American  Railway  Union  would 
take  measures  to  compel  the  Pullman  C!ompany  to  resume 
business  and  to  re-employ  its  employes  who  had  left  its  service 
on  terms  to  be  fixed  by  arbitration.  It  does  not  appear  that 
at  this  time  the  Pullman  Company's  employes  were  members 
of  the  Railway  Union,  or  eligible  as  such.  At  the  June  con- 
vention of  1894  there  were  present  representatives  from  450 
lodges  of  the  union,  and  the  number  of  members,  as  estimated 
at  that  time,  was  250,000.  It  is  said  that  the  local  unions 
had  voted  for  the  Pullman  boycott  before  the  convention 
met  The  question  where  the  boycott  originated  is  not  very 
material,  but  it  may  be  said  that,  as  the  Pullman  strike  oc- 
curred but  a  month  before  the  convention,  and  as  it  had  been 
deemed  necessary  by  the  union  to  send  men  all  over  the  coun- 
try to  explain  to  its  members  the  merits  of  the  Pullman  con- 
troversy during  the  boycott,  it  is  obvious  that  the  boycott 
had  its  real  origin  in  the  union  convention  at  Chicago,  where 
the  subject  was  brought  before  it,  presumably  by  its  board  of 
directors. 

The  chief  governing  body  of  the  union  is  a  board  of  direc- 
tors, which  elects  a  president,  vice  president,  and  secretary, 
who  are  the  chief  executive  officers  of  the  imion.  Eugene  V. 
Debs  is,  and  has  been  since  its  organization,  the  president 
Section  6  of  the  constitution  of  the  union,  as  adopted  in 
June,  1893,  provides  that  "  the  board  is  empowered  to  pro- 
vide such  rules,  issue  such  orders,  and  adopt  such  measures 
as  may  be  required  to  carry  out  the  objects  of  the  order,  pro- 
vided that  no  action  shall  be  taken  that  conflicts  with  this 
constitution."  By  section  11  of  the  same  instrument  the 
president's  powers  are  thus  described: 

*'  It  shaH  be  the  duty  of  the  president  to  preside  over  the  meetings 
of  the  board  and  the  quadrennial  meetings  of  the  general  union.  He 
shall  at  each  annual  meeting  of  the  board  and  at  each  quadrennial 
meeting  of  the  general  union  submit  a  report  of  the  transactions  of 
his  office,  and  malse  such  recommendations  as  he  may  deem  necessary 
to  the  welfare  of  the  order.  He  shall  enforce  the  laws  of  the  order, 
sign  all  charters,  circulars,  reports,  and  other  documents  requiring 
authentication.  He  shall  decide  all  questions  and  appeals,  which  de- 
cisions shall  be  final,  unless  otherwise  ordered  by  the  board.  He 
may,  with  the  concurrence  of  the  board,  deputize  any  member  to  per- 
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form  any  required  service.  Issue  dispensations  not  Inconsistent  witli 
tlie  constitution  [807]  or  regulations  of  tlie  order,  and  perform  such 
other  duties  as  his  office  may  impose;  and  he  shall  receive  such  com- 
pensation for  his  services  as  may  be  determined  at  the  time  of  his 
election." 

Pbelan,  when  on  the  stand,  said  that  these  were  sections  of 
the  old  constitution,  but  that  he  understood  the  constitution 
had  been  generally  changed.  He  would  not  say  that  exten- 
sive or  material  changes  had  been  made,  but  simply  that 
general  changes  had  been  effected.  He  was  in  attendance  as 
a  delegate  only  during  the  last  five  days  of  the  convention, 
and  this  is  his  explanation  for  not  knowing  what  the  changes 
were.  Phelan's  answers  on  this  subject  had  really  no  effect 
to  show  that  the  foregoing  sections  are  not  still  in  force,  but 
simply  illustrated  the  evasiveness  and  verbal  quibbling  to 
which  the  witness  was  continually  willing  to  resort  imder 
examination.  It  is  certainly  strange  that  if  he  was  here,  as 
he  says,  as  a  representative  of  the  union,  he  should  not  know 
the  changes,  if  any  really  material  ones  had  been  made  in  the 
constitution,  imder  which  he  was  initiating  men  into  the 
imion,  and  was  receiving  orders  from  his  superior  oflScers. 
We  shall  see,  as  we  progress,  that  the  two  sections  of  the  old 
constitution  are  still  in  force,  if  we  can  judge  at  all  from 
the  actual  authority  exercised  by  the  officers  of  the  union 
during  the  present  boycott. 

The  plan  of  the  boycott,  as  shown  by  the  evidence,  was  this : 
Pullman  cars  are  used  on  a  large  majority  of  the  railways 
of  the  country.  The  members  of  the  American  Railway 
Union  whose  duty  it  was  to  handle  Pullman  cars  on  such 
railways  were  to  refuse  to  do  so,  with  the  hope  that  the  rail- 
way companies,  fearing  a  strike,  would  decline  further  to 
haul  them  in  their  trains,  and  inflict  a  great  pecuniary  in- 
jury upon  the  Pullman  Company.  In  case  the  railway  com- 
panies failed  to  yield  to  the  demand,  every  effort  was  to  be 
made  to  tie  up  and  cripple  the  doing  of  any  business  what- 
ever by  them,  and  particular  attention  was  to  be  directed  to 
the  freight  traffic,  which  it  was  known  was  their  chief  source 
of  revenue.  As  the  lodges  of  the  American  Railway  Union 
extended  from  the  Allegheny  mountains  to  the  Pacific  coast, 
it  will  be  seen  that  it  was  contemplated  by  those  engaged  in 
carrying  out  this  plan  that,  in  case  of  a  refusal  of  the  rail- 
10670*»— 8.  Doc.  Ill,  62-1,  vol  1 18 
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way  companies  to  join  the  union  in  its  attack  upon  the  Pull- 
man Company,  there  should  be  a  paralysis  of  all  railway 
traffic  of  every  kind  throughout  that  vast  territory  traversed 
by  lines  using  Pullman  cars.  It  was  to  be  accomplished,  not 
only  by  the  then  members  of  the  union,  but  also  by  procur- 
ing, through  persuasion  and  appeal,  all  employes  not  mem- 
bers either  to  join  the  union  or  to  strike  wiUiout  joining,  by 
guarantying  that,  if  they  would  strike,  the  union  would  not 
allow  one  of  its  members  to  return  to  work  until  they  also 
were  restored.  I  shall  allude  again  to  the  gigantic  character 
of  this  combination.  For  my  present  purpose,  it  is  sufficient 
to  say  that  on  Simday,  June  24th,  Phelan  came  to  Cincinnati 
as  the  authorized  representative  of  the  president  and  board 
of  directors  of  the  union,  to  enforce  and  carry  out  the  con- 
templated boycott  and  paralysis  of  business  on  all  railway 
lines  running  into  Cincinnati  which  used  Pullman  oars  until 
they  should  cease  to  use  them. 

[SOS]  I  am  aware  that  Phelan  denies  that  such  were  his 
authority  and  instructions,  but,  as  in  the  case  of  his  answers 
in  respect  to  the  constitution  and  its  provisions,  his  denials 
do  not,  in  view  of  the  overwhelming  proof  of  the  circum- 
stances not  denied,  and  his  previous  admissions  not  denied, 
show  the  fact  to  be  otherwise,  but  only  decrease  the  reliance 
which  can  be  placed  on  any  statements  made  by  him  in  this 
case.  He  says  that  he  came  here  with  no  direction  except  to 
visit  the  employes  of  the  Pullman  Company  at  a  branch 
factory  at  Ludlow,  to  explain  to  them  the  merits  of  the  con- 
troversy between  their  employer  and  their  fellows  at  Chi- 
cago, and  then,  if  they  struck,  to  see  that  they  appointed 
committees  who  should  keep  order  among  them,  and  look 
after  the  sick.  At  another  time  he  says  he  was  directed  to  be 
in  Cincinnati  during  the  boycott,  but  he  strenuously  denies 
he  was  here  for  the  purpose  of  laying  on  the  boycott  or  in- 
citing a  general  strike.  He  would  have  the  court  believe  that 
what  occurred  was  wholly  spontaneous,  and  not  through  his 
agency,  and  that  his  business  was,  if  there  should  be  such 
coincidental  spontaneity  resulting  in  a  strike,  to  prevent  dis- 
order, and  to  look  after  the  sick.  This  hardly  accords  with  his 
first  telegram  to  Debs,  his  chief  officer,  dated  noon,  Tuesday, 
June  26tb,  as  follows:  ^^  Pay  no  attention  to  press  reports. 
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To  be  effect!^  was  compelled  to  postpone  action  until  seven, 
Wednesday  morning."  On  Sunday,  June  24th,  after  Phe- 
lan's  explanation  of  the  Pullman  troubles,  the  Pullman 
employ^  at  Ludlow  determined  to  strike,  and  did  so  Monday 
morning  at  7  o'clock.  Phelan  says  he  did  not  advise  them  to 
strike,  but  just  explained  the  situation,  and  then  a  strike 
followed.  When  he  had  explained,  and  organized  commit- 
tees among  the  strikers,  after  the  strike  had  occurred,  through 
no  ag^icy  of  his,  his  mission  was  ended,  so  far  as  his  instruc- 
tions went  And  yet  we  find  him  on  Tuesday,  June  26th,  at 
12  o'clock  noon,  telegraphing  his  chief  that  he  was  obliged  to 
postpone  action  until  Wednesday  morning  at  7,  in  order  to  be 
effective.  Now,  what  action  was  this  which  he  hoped  to  make 
effective?  Can  any  one  doubt  for  an  instant  that  the  action 
thus  foreshadowed  was  that  referred  to  in  Phelan's  dispatch 
to  Debs  of  June  28th  following,  when  he  said,  "  The  tie-up 
is  successful "  ?  On  Tuesday  night,  June  26th,  there  was  a 
meeting  of  all  the  switchmen  of  Cincinnati  at  Wuebler's  Hall. 
There  is  no  direct  evidence  how  this  meeting  was  called,  but 
the  circumstances  leave  no  doubt  Phelan,  having  brought 
out  the  Pullman  men,  then  set  to  work  upon  the  railway  men, 
and  hence  the  meeting.  The  telegram  of  June  26th  indicates 
that  Debs  expected  him  to  have  the  meeting  and  action 
earlier,  but  that  he  was  not  able  to  secure  an  attendance  at 
any  earlier  meeting  sufficiently  general  to  make  the  action 
taken  effective.  Indeed,  when  the  Tuesday  night  meeting 
was  held,  it  was  found  that  action  must  be  still  further  de- 
layed, and  a  second  meeting  for  Wednesday  night  was  called. 
At  both  of  these  meetings  Phelan  explained  and  discussed 
the  Pullman  trouble,  and  announced  the  Pullman  boycott 
Now,  what  was  his  object  ?  Was  it  for  the  purpose  of  induc- 
ing the  men  whom  he  addressed,  and  others  not  present, 
whom  he  urged  them  to  talk  to,  to  demand  of  the  railway 
companies  assistance  in  boycotting  Pullman,  and,  on  refusal, 
[809]  to  tie  them  up,  or  was  it  simply  for  their  general  in- 
formation? He  repeats  upon  the  stand  with  much  emphasis 
that  he  at  no  time  advised  any  man  to  strike.  What  was  he 
'doing?  His  speeches  were  all  directed  to  that  end,  and,  even 
if  he  did  not  use  the  word  ^^  advise,"  his  conduct  was  exactly 
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the  same  as  if  he  had.  His  trifling  with  the  tnith,  and  Ids 
attempt  to  seek  shelter  again  behind  verbal  quibbles,  simply 
disparages  him  as  a  witness,  without  concealing  the  facts. 
Now,  what  was  done  at  these  meetings  of  Tuesday  and 
Wednesday  night  after  or  during  Phelan's  speeches?  A  city 
committee  was  appointed,  consisting  of  one  employ^  of  each 
of  the  great  railroads  entering  the  city.  This  committee 
Phelan  continually  refers  to  in  his  testimony  as  "  my  com- 
mittee,'* and  the  term  was  properly  used,  for  it  seems  to  have 
spent  all  its  time  in  his  company,  and  doing  his  bidding.  On 
this  committee  was  J.  Madison,  a  switchman  in  the  receiver's 
employ.  The  first  duty  of  each  member  of  the  committee 
was  on  Wednesday,  June  27th,  or  on  the  next  day,  to  notify 
the  yard  master  of  his  road  that  the  switchmen  and  members 
of  the  American  Railway  Union  would  not  handle  Pullman 
cars  because  a  boycott  had  been  laid  on  them.  Madison  duly 
notified  McCarty,  the  yard  master  of  the  receiver.  The  nec- 
essary result  was  that  three  switchmen  on  the  Cincinnati, 
Hamilton  &  Dayton  Railroad  were  discharged  or  relieved  of 
duty  on  the  afternoon  of  Thursday,  June  28th,  and  within 
six  hours  a  general  strike  of  all  the  switchmen  and  yard  men, 
including  yard  engineers  and  firemen,  on  all  the  roads  coming 
into  Cincinnati,  took  place.  This  was  exactly  in  accordance 
with  the  plan  which  Phelan  had  outlined  to  Westcott,  a 
reporter  for  the  Enquirer,  on  Tuesday  or  Wednesday  before 
the  strike,  in  a  conversation  which  he  does  not  deny.  Begin- 
ning with  Tuesday  night,  June  26th,  Phelan  has  made 
speeches  every  night  since,  in  which  he  has  continued  to  ex- 
plain the  Pullman  trouble  to  audiences  of  railroad  men,  and 
has  read  telegrams  from  Debs  of  a  character  calculated  to 
incite  and  encourage  all  railway  employes  to  quit  their  places, 
to  assist  in  the  Pullman  boycott.  He  says  he  has  made  as 
many  as  20  speeches.  Two,  at  least,  were  made  at  Ludlow, 
Ky.,  a  railroad  town,  the  inhabitants  of  which  are,  or  were, 
many  of  them,  employes  of  the  receiver.  It  is  in  evidence 
that  when  the  meetings  began  the  number  of  the  receiver's 
employes  who  were  members  of  the  American  Railway  Union 
was  150.  And  yet  Phelan  denies  that  he  is  in  any  sense 
responsible  for  the  strike  of  the  receiver's  employ^  or  of 
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those  of  any  other  road  in  town,  or  for  the  paralysis  of  busi- 
ness which  followed. 

It  is  marvelous  that  Phelan  can  assume  such  a  position  in 
view  of  the  circumstances  and  his  own  declarations.  Take 
the  evidence  of  Westcott,  the  Enquirer  reporter,  a  witness 
evidently  of  much  experience  in  acquiring  and  detailing  ac- 
curate information,  who  has  no  motive  to  misrepresent 
Phelan  in  any  way.  He  was  assigned  to  report  the  strike, 
and  seems  to  have  found  Phelan  his  best  source  of  informa- 
tion. He  made  notes  of  everything  at  the  time,  and  prepared 
them  afterwards  for  publication.  iPhelan  has  not  attempted 
to  deny  anything  he  says.  Westcott  testifies  that  Phelan  told 
him  before  the  strike  that  his  main  object  in  coming  here  was 
[810]  to  enforce  a  boycott  against  Pullman  cars,  by  tying  up 
every  road  in  Cincinnati  for  the  American  Railway  Union ; 
that  he  frequently  and  constantly  repeated  the  statement  that 
they  intended  to  tie  up  every  road  in  town,  and  keep  them 
tied  up  until  they  refused  to  handle  Pullman  cars;  that  after 
the  strike  on  Thursday  he  said  he  had  most  of  the  American 
Railway  Union  men  out  in  Cincinnati,  Ludlow,  and  Coving- 
ton, and  that  those  who  were  not  out  would  be  out  the  next 
morning;  that  after  his  arrest  he  explained  that  his  course 
had  been  to  tie  up  the  freight  trains,  and  not  so  much  to  stop 
passenger  trains,  because  the  money  was  in  the  freight  busi- 
ness. Schaff,  Gibson,  and  Bender,  officers  of  the  Big  Four 
Railroad,  testify  that  Phelan  said  to  them  on  Thursday 
afternoon,  when  they  met  him  for  the  purpose  of  seeing 
whether  the  ^embargo,"  as  Phelan  and  Defa^  expressed  it, 
could  not  be  lifted  from  the  Big  Four,  because  it  was  a 
Wagner  sleeping  car  line,  that  he  proposed  to  tie  up  every 
line  in  town,  and  was  in  a  hurry,  beoause  he  must  go  over  and 
tie  up  the  Pan  Handle  and  the  C.  &  O.  before  sunset ;  and  that, 
just  to  show  Schaff  what  he  could  do,  he  had  called  out  some 
more  of  the  Big  Four  employfa.  Phelan  and  those  members 
of  the  city  committee  who  accompanied  him  to  this  meeting 
deny  that  this  was  said,  but  by  their  denial  show  nothing 
save  that  their  loyalty  to  their  chief  is  greater  than  their  re- 
gard for  the  sanctity  of  their  oaths.  Westcott,  the  Enquirer 
reporter,  talked  with  Phelan  about  this  Schaff  interview,  and 
Phelan  said  that,  as  Schaff  tried  to  '^bloff^  him,  he  had 
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called  out  some  more  of  his  men,  to  show  that  he  had  no 
hard  feelings;  and  when  Westcott  expressed  surprise  at  that 
way  of  showing  friendliness,  Phelan  said  that  was  the  way  the 
American  Kailway  Union  showed  its  friendliness  in  a  fight. 
On  Jime  28th,  the  day  of  the  strike,  Debs  telegraphed  Phelan 
to  let  the  Big  Four  alone,  if  not  handling  Pullmans,  to  which 
Phelan  answered :  ^^  I  cannot  keep  others  out  if  Big  Four  is 
excepted.  The  rest  are  emphatic  on  all  together  or  none.  The 
tie-up  is  successful.  Once  more  will  Big  Four  be  let  alone." 
If  Phelan  was  not  the  chief  agent  and  inciter  of  the  general 
tie-up  in  Cincinnati,  he  has  been  most  unfortimate  in  the  use 
of  the  language  in  his  telegrams.  What  he  here  said  nec- 
essarily implied  that  he  had  induced  all  the  employes  to  go 
out,  and  was  trjdng  to  keep  them  out,  and  that  they  threat- 
ened to  return  if  the  Big  Four  line  was  exempted  from  the 
tie-up. 

What  I  have  said  of  the  credibility  of  Phelan  in  reference 
to  his  agency  in  enforcing  the  boycott  and  tie-up  applies  with 
equal  force  to  nearly  all  his  witnesses,  especially  to  those 
from  his  city  committee.  They  would  have  the  court  believe 
that  Phelan  was  merely  a  peacemaker  in  this  community, 
with  no  responsibility  for  the  strike,  and  no  purpose  to 
incite  it  or  continue  it  TakeBateman.  He  was  a  switchman 
of  the  receiver,  and  on  the  subcommittee  of  the  road.  Debs 
had  been  applied  to  by  the  president  of  the  stock  yards  to 
allow  the  cattle  cars  to  be  unloaded,  and  Debs — presumably 
in  the  exercise  of  the  dispensing  power  given  him  by  the  con- 
stitution— ^had  directed  Phelan  to  have  this  done  if  no  in- 
jury to  the  cause  resulted.  Pending  this  matter,  Westcott 
was  inquir-  [811]  ing  into  the  outcome,  and  applied  to  Bate- 
man  as  a  subcommittee  for  information.  Westcott  says 
Bateman  told  him  the  stock  matter  was  in  Phelan's  hands, 
and  that  the  cattle  could  not  be  handled  without  Phelan's 
orders;  that  ^whatever  Phelan  says,  goes."  Phelan  told 
Westcott  substantially  the  same  thing,  and  a  telegram  from 
Phelan  to  Debs  is  in  evidence,  in  whidi  he  says,  ^  I  am  hav- 
ing stock  unloaded."  And  yet  Bateman  denies  his  conversa- 
tion with  Westcott,  and  another  member  of  the  city  conmiit- 
tee  says  that  Phelan  had  nothing  to  do  with  it,  and  only 
i^plauded  when  it  was  done.    Ev^*y  oommittee  man  who 
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came  upon  the  stand  (and  they  made  the  majority  of  con- 
temner's witnesses)  tried  to  give  the  impression  that  they 
were  not  acting  under  Phelan's  orders,  and  so  does  Phelan, 
and  yet  his  complete  conmiand  is  so  apparent  that  it  cannot 
escape  any  one.  When  Phelan  forgot  himself  he  used  such 
expressions  as  ^^my  committee,"  ^^I  instructed  them  to  do 
so  and  so,"  and  occasionally  such  telltale  words  would  creep 
into  the  evidence  of  all  his  witnesses.  Another  kind  of  state- 
ment indulged  in  by  Phelan  and  all  of  the  conmiittee  was 
to  the  effect  that  these  committees  were  organized  solely  for 
the  purpose  of  keeping  the  peace,  and  assisting  the  sick,  pro- 
viding for  parades,  and  hiring  halls;  but  not  one  word  is 
said  about  the  efforts  of  the  committee  to  induce  men  to  leave 
the  employ  of  the  various  railroads,  and  yet,  if  Phelan^ 
injunction  was  followed,  persuasion,  explanation,  and  argu- 
ment were  to  be  used  with  all  who  did  not  join  the  cause  at 
once.  The  committee  and  subcommittees  were  75  in  number. 
Phelan  told  Westcott  at  one  time  that  he  had  to  visit  rail- 
road yards  with  his  committee;  at  another  time  that  his  com- 
mittee were  out  visiting  the  various  yards,  to  see  the  day 
crews.  Evidently  they  were  visiting  the  men  who  remained 
still  at  work,  for  the  purpose  of  inducing  them  to  quit;  and 
this,  though  not  mentioned  by  a  single  witness  for  the  de- 
fense, was  doubtless  one  of  the  chief  reasons  for  their  ap- 
pointment. 

With  the  intention  of  showing  that  he  has  been  guilty  of 
no  interference  with  a  compliance  with  the  orders  of  this 
court,  Phelan  said  upon  the  stand  that  he  knew  the  Southern 
Railroad  was  operated  by  a  receiver  appointed  by  this  court, 
and  was  therefore  anxious  to  avoid  interference  with  its  op- 
eration, and  prevented  the  calling  out  of  the  coach  cleaners 
in  the  Ludlow  yards  on  this  account  Moreover,  Buelte,  of 
his  city  committee,  testifies  that  the  Cincinnati  Southern  was 
especially  excepted  from  the  operation  of  the  boycott  notice 
because  it  was  in  the  hands  of  the  court  And  yet  Tuesday 
night,  in  the  preparation  for  the  boycott  and  strike  which 
was  to  be  put  into  effect  on  Thursday  following,  through  the 
action  of  committees  in  respect  to  which  Phelan  himself  ad- 
mits he  made  suggestions,  and  which  were  appointed  under 
his  supervising  eye,  a  switchman  from  the  receiver's  yard 
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was  made  the  agent  of  the  American  Railway  Union  and  its 
allies  to  notify  the  receiver's  yard  master  of  the  boycott 
The  notice  was  given,  and  the  strike  occurred  earlier  among 
the  receiver's  employes  than  among  those  on  some  of  the 
other  roads.  Phelan  told  Westcott  on  Thursday  afternoon 
that  the  men  were  all  out  on  the  [812]  Southern,  and  yet  this 
was  the  road  he  wished  to  save  from  the  boycott,  because  it 
was  in  the  hands  of  the  court  What  did  he  visit  Ludlow 
for  on  Friday,  and  address  a  meeting  of  railway  employes, 
if  he  intended  to  be  careful  about  interfering  with  the  opera- 
tion of  the  Southern  Railroad  by  the  court?  There  are  no 
railway  employes  in  Ludlow  but  those  of  the  receiver.  What 
was  Bateman,  the  committee  man,  doing  in  that  place  in  at- 
tendance at  two  other  meetings,  if  the  respect  of  Phelan  and 
his  conmiittee  for  the  court's  orders  was  so  great?  The  pur- 
pose with  reference  to  the  Southern,  as  with  respect  to  every 
other  road,  is  so  clearly  shown  by  the  telegrams  between 
Debs  and  Phelan,  that  it  could  hardly  be  more  certain  if 
Phelan  had  admitted  it 

Debs  to  Phelan : 

-  June  27, 189i. 
**  Indications  are  that  all  western  lines  will  be  tied  up  solidly  be- 
fore sunset  to-day." 

Phelan  to  Debs: 

-June  28,  1804. 
*'  I  cannot  keep  others  out  If  Big  Four  is  excepted.    The  rest  are 
emphatic  on  all  together  or  none.    The  tie-up  is  successfuL" 

Debs  to  Phelan : 

"June  29,  1894. 
"About   25    lines    now    paralyzed.    More    following.    Tremendous 
blockade." 

Debs  to  Phelan: 

-July  2,  1894. 
"  Knock  it  to  them  hard  as  possible.    Keep  Big  Four  out,  and  help 
get  them  out  at  other  places." 

Phelan  to  Debs: 

"July  2,  1894. 
"Going  out  all  around.    Firemen  a  unit    Will  soon  be  an  ava- 
lanche to  us.    Working  outside  points." 

Debs  to  Phelan : 

"July  2,  1894. 
"  Hold  Big  Four  solid.    Going  out  to-day  at  every  point    Gaining 
ground  rapidly." 
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DebstoPhelan: 

-July  2.  1894. 

"Advices  from  all  points  show  oar  position  strengthened.  Balti- 
more and  Ohio,  Pan  Handle,  Big  Fonr,  Lake  Shore,  Brie,  Grand 
Tnink,  and  Mich.  Central  are  now  In  fight  Take  measures  to 
paralyze  all  those  that  enter  Cincinnati.  Not  a  wheel  taming  on 
Grand  Trunk  between  here  and  Canadian  line." 

I  have  now  gone  over,  more  at  length  than  necessary, 
perhaps,  the  evidence  concerning  Phelan's  connection  with 
the  boycott  and  strike,  his  purpose  in  coming  to  Cincinnati, 
and  what  he  did  here,  and  I  find  the  fact  to  be  that  he  came 
here  deputed  by  Debs,  president  of  the  American  Railway 
Union,  and  its  board  of  directors,  to  enforce  a  boycott  against 
the  cars  of  the  Pullman  Company  by  inciting  all  the  em- 
ployes of  the  railroads  running  into  Cincinnati  to  leave 
their  employ,  and  thereby  to  tie  up  every  road,  and  [818] 
paralyze  all  traffic  of  every  kind  until  all  of  the  railroads 
should  consent  not  to  carry  Pullman  cars  in  their  trains;  and 
that  his  plan  and  his  actions  were  directed  as  much  against 
the  Cincinnati  Southern  road  in  the  hands  of  the  receiver  of 
this  court  as  against  every  other  road  in  the  city;  and  that 
he  knew,  when  he  inaugurated  the  boycott  on  the  Southern 
road  and  incited  the  receiver's  employes  to  strike,  that  the 
road  was  in  the  hands  of  the  receiver,  and  was  being  oper- 
ated under  the  order  of  this  court. 

We  come  now  to  consider  the  question  of  fact  whether  Phe- 
lan  in  any  of  his  speeches  advised  intimidation,  threats,  or 
violence  in  carrying  out  the  boycott.  He  is  charged  with 
having  said,  on  Thursday  night,  June  28th,  at  the  meeting 
at  West  End  Turner  HaU,  that  the  strike  was  then  declared 
on ;  that  it  was  the  duty  of  every  A.  R.  U.  man  to  quit  work, 
to  induce  and  coax  other  men  to  go  out,  and,  if  this  was  not 
successful,  to  take  a  dub,  and  knock  them  out  He  is  charged 
with  having  said,  on  the  same  or  another  occasion  during 
the  same  week,  that  the  conmiittees  should  be  appointed  to 
persuade  men  to  go  out;  that,  if  they  would  not  go,  then  the 
conmiittee  should  get  round  behind,  and  kick  them  out.  The 
meetings  at  which  these  remarks  were  said  to  have  been  made 
were  behind  closed  doors,  and  no  newspaper  reporters  were 
permitted  to  be  present.  Only  A.  R.  U.  men  and  railroad 
employ^  made  up  the  audience.    The  first  charge  is  sup- 
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ported  by  the  evidence  of  one  J.  O.  Sweeney,  a  timekeeper 
of  the  Big  Four  Kailway,  and  he  is,  so  far  as  the  evidence 
shows,  a  wholly  disinterested  witness;  and  by  the  evidence 
of  one  E.  W.  Dormer,  a  witness  whose  credibility  I  shall 
consider  later.  They  both  say  that  the  remark  elicited  much 
applause,  and  that,  shortly  before  or  after,  Phelan  advised 
them  to  be  law-abiding  citizens.  To  this  charge  Phelan 
makes  an  explanatory  answer  as  follows: 

**!  told  nobody  to  take  a  club,  and  do  anything  with  anybody.  I 
upon  several  occasions  in  this  city,  have  used  about  that  one  expres- 
sion about  in  the  same  line  with  that,  the  substance  of  which  is  about 
this:  I  have  told  the  boys — different  ones — ^there  was  a  good  deal  of 
demands  upon  me  to  go  around  and  see  everybody  and  explain  this 
Pullman  trouble.  I  was  worried  to  death.  *  *  *  I  said,  'Ton 
constitute  yourselves  a  committee  of  one,  each  of  you,  and  go  to  the 
people, — ^the  community  in  which  you  live.  Qo  to  the  boys, — I  mean 
their  acquaintances, — and  explain  to  them  this  trouble.  Talk  to  them 
about  it  Beseech  them  to  listen,  because  I  want  them  to  get  the  idea 
before  they  would  condemn  us  about  it;  but  do  not  take  a  club,  and 
knock  them  in  the  head  about  it'  The  peculiarity  of  the  speech 
eUdted  applause,  but  I  am  afraid  it  was  taken  the  other  way.^ 

With  reference  to  the  second  charge,  it  is  supported  by  the 
evidence  of  E.  W.  Dormer,  who  testifies  he  heard  Phelan  say 
it  An  accoimt  of  the  speech  in  which  it  was  said  to  have 
occurred  was  published  in  the  Cincinnati  Enquirer  of  Jime 
29th,  and  read  to  Phelan  by  coimsel  for  the  receiver.  It  was 
as  follows: 

"  Mr.  Phelan  addressed  the  men  familiarly.  '  He  who  is  not  with  us 
In  this  struggle  is  against  us,  and  will  be  so  regarded.'  Then  be  spoke 
in  scathing  tones  of  the  Pullmans.  *We  want  no  weak-kneed  indi- 
viduals with  us ;  we  want  warriors.'  Mr.  Phelan  then  launched  into 
an  eloquent  denunciation  of  Grand  Master  Arthur,  of  the  order  of 
locomotive  engineers.    '  He  has  not  the  courage  to  declare  a  strike.' " 

[814]  So  far  Phelan  admitted  the  truth  of  the  article. 
The  article  proceeded : 

''When  this  strike  is  declared,  as  it  will  be  before  you  go  home 
to-night,  the  members  of  the  American  Railway  Union  in  San  Fran- 
cisco, Oregon,  Chicago,  and  all  over  the  great  west  wiU  stand  by  you 
to  the  bitter  end." 

As  to  this  he  said  he  did  not  recollect  it,  though  he  would 
not  deny  it  "  It  might  have  accidentally  slipped  out,**  he 
said.  The  article,  after  stating  the  passage  of  a  resolution 
not  to  go  back  to  work  till  the  strike  was  declared  off,  which 


Digitized  by 


Google 


THOMAS  V.  OmCINKATI,  K.  O.  A  T.  P.  BT.  00.        281 

Opinion  of  the  Ck>urt 

resolution  Phelan  said  upon  the  stand  that  he  never  heard 
of  9  proceeded : 

"Mr.  Phelan  then  resumed:  'We  must  stand  tolidly  together  in 
tills  hour  of  trial,  and,  if  anybody  returns  to  work,  or  takea  the  place 
of  strikers,  seize  them  by  the  back  of  the  neck,  and  throw  them  out' " 

Upon  this  passage  the  examination  was  as  follows: 

•*  Q.  Did  you  say  that?— A.  I  don't  recollect  Q.  Will  you  swear  to 
the  court  you  did  not  say  it? — A.  I  don't  recollect  of  saying  It 
Q.  Will  you  swear  you  did  not? — A.  I  don't  recollect  of  saying  it 
Q.  That  is  as  much  as  you  will  say? — ^A.  That  is  as  much  as  I  will 
say.  I  will  state  this,  however,  if  you  want  any  qualification  on  it 
Q.  I  don't  want  any  qualification. — A.  If  I  did  say  it,  I  meant  to 
throw  them  out  of  the  organization." 

This  was  not  a  denial  of  the  remark  at  all,  but  a  statement 
that  it  meant  something  different  from  what  it  purported 
to  mean.  Phelan  said  several  times  in  his  examination  that 
in  a  speech  remarks  slip  out  that  one  does  not  intend.  Cer- 
tainly, if  he  did  not  intend  personal  intimidation  by  this 
remark,  it  was  an  unfortunate  one. 

An  attack  is  made  on  the  credibility  of  Dormer.  He  was 
a  detective  in  the  employ  of  Field's  Detective  Agency  of 
St  Louis,  and  in  the  employ  of  the  receiver,  ostensibly  as 
a  brakeman  at  first,  and  afterwards  a  striker,  under  the 
name  of  Williams.  His  character  has  not  been  attacked 
otherwise  than  by  showing  his  assumption  of  a  false  ap- 
pearance and  name.  There  is  evidence  tending  to  show  a 
willingness  on  his  part  to  involve  some  of  his  fellow  strikers 
in  a  trespass  on  the  company's  property,  but  I  am  bound  to 
say  that  his  accuracy  as  to  everything  else  that  occurred  at 
the  meetings  which  he  attended  has  been  borne  out  by  the 
evidence  of  Phelan  and  his  witnesses  as  far  as  they  are  will- 
ing to  recollect  Were  the  charges  as  to  Phelan's  language 
dependent  on  Dormer's  statement  alone,  I  should  not  give 
them  sufficient  weight  to  overcome  positive  denials  from 
Phelan;  but  the  difficulty  with  Phelan's  case  is  that  he  does 
not  really  and  positively  deny  the  statement  of  Dormer, 
but  seeks  to  give  the  language  another  meaning,  which  it 
cannot  bear.  He  contends  in  respect  to  each  of  the  charges 
of  inciting  violence  that  his  meaning  was  misunderstood. 
Had  his  evidence  and  that  of  his  committee  upon  the  main 
issues  in  this  case  not  been  most  evasive  and  wanting  in 
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smoerity,  I  should  still  be  inclined  to  give  Phelan's  expla- 
nations credit,  and  give  him  the  benefit  of  a  doubt  on  this 
point;  but  his  whole  case  breaks  down  with  the  attempt  of 
himself  and  his  followers  to  conceal  and  pervert  the  most 
apparent  fact  in  the  case,  namely,  that  he  instigated,  engi- 
neered, and  con-  [815]  trolled  the  boycott  and  strike  at  Cin- 
cinnati from  beginning  to  end.  After  this  his  denials  and 
evasions  can  be  given  little  weight.  It  is  doubtless  true 
that  Phelan  did  tell  his  men  to  be  law-abiding,  that  he  did 
tell  them  to  stay  out  of  saloons,  and  off  the  company's  prop- 
erty, in  public,  and  that  he  did  not  wish  his  followers  to 
subject  themselves  to  the  pimishment  of  the  law.  Westcott 
testifies  to  this,  and  so  do  Dormer  and  Sweeney,  and  this 
has  doubtless  prevented  many  open  assaults  and  trespasses. 
But  I  do  not  doubt  that  at  tiie  same  time  he  encouraged  in 
them  a  vicious  and  malicious  disposition  towards  those  of 
their  fellows  who  did  not  join  with  them  in  this  boycott,  by 
expressions  of  the  kind  testified  to  by  Sweeney  and  Dormer, 
and  most  evasively  denied  by  Phelan,  slyly  slipped  in  where 
they  could  be  given  a  double  meaning  if  questioned. 

The  expressions  were  for  the  purpose  of  bringing  into 
operation  that  secret  terrorism  which  is  so  effective  for  dis- 
couraging new  men  from  filling  the  strikers'  places,  and 
which  is  so  hard  to  prove  in  a  court  of  justice  unless  it  re- 
sults in  open  assault.  That  Phelan  openly  discouraged  con- 
flict with  the  law  is  to  his  credit  as  a  strike  organizer,  for  he 
wished  public  sympathy;  but  that  he  wished  the  aid  of  that 
secret  terrorism,  which  is  quite  as  unlawful,  seems  to  me 
to  be  established.  The  town  of  Ludlow  has  been  in  such  a 
state  that  the  receiver's  employ^  who  live  there  have  been 
in  constant  fear.  Two  engineers  have  left  the  town,  and 
moved  their  families  away.  The  receiver  has  boarded  em- 
ployes within  guarded  precincts.  It  has  been  shown  that 
storekeepers  of  Ludlow  have  refused  to  sell  goods  to  the 
receiver's  employes  because  they  were  boycotted.  Threats 
have  been  made,  and  an  assault.  Insulting  and  aggressive 
language  has  been  used  to  receiver's  employ^  on  both  sides 
of  the  river.  Threats  are  hard  to  prove.  If  effective,  they 
not  only  keep  away  the  employfa  from  service,  but  the  wit- 
ness from  the  stand.    The  receiver  has  been  obliged  to  keep 
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a  large  force  of  the  United  States  deputy  marshals  on  both 
sides  of  the  river  and  on  his  engines  and  trains  in  order  to 
induce  his  employ^  new  and  old,  to  remain  in  his  service. 
I  cannot  presume  that  such  protection  was  invoked  by  the 
«nploy63  because  of  groundless  fears.  The  question  of  fact 
^Hiether  Phelan  used  expressions  in  his  speeches  behind 
closed  doors  to  the  employes  of  the  receiver  whidi  were  cal- 
culated to  induce  intimidation  is  not  of  primary  importance 
in  this  case,  for,  as  will  hereafter  be  seen,  his  interference 
with  the  operation  of  the  Southern  road  by  the  instigation 
and  maintenance  of  the  boycott  and  strike  against  the  road 
was  the  main  cont^npt  of  this  court  The  suggestions  lead- 
ing to  intimidations  would  only  be  aggravations  of  the  con- 
tempt; that  is  all. 
Section  726,  Rev.  St  U.  S.,  provides  that: 

"The  said  conrts  (L  e.  coarts  of  the  United  States]  shall  haTe 
power  to  impose  and  administer  all  necessary  oaths  and  to  ponish  by 
fine  or  imprisonment  at  the  discretion  of  the  courts  contempt  of  their 
anthority:  provided,  that  such  power  to  punish  contempts  shaU  not 
be  construed  to  extend  to  any  cases  except  the  misbehaviour  of  any 
person  in  their  presence,  or  so  near  thereto  as  to  obstruct  the  officers 
of  said  courts  in  their  official  transactions,  and  the  [816]  disobe- 
dience or  resistance  by  any  such  officer,  or  by  any  party,  Juror,  wit- 
ness, or  other  person,  to  any  lawful  writ,  process,  order,  rule,  decree, 
or  command  of  the  said  courts." 

It  has  been  held  by  Judge  Drummond  in  Secor  v.  Railroad 
Go.^  7  Biss.  518,  Fed.  Cas.  No.  12606,  that  any  unlawful 
interference  with  the  operation  of  a  road  in  the  hands  of 
a  receiver  is  a  contempt  of  the  court,  because  it  is  a  dis- 
obedience or  resistance  by  a  person  to  a  lawful  order  of 
the  court  This  view  has  been  taken  by  Judges  Brewer  and 
Treat  in  U.  S.  v.  Kaney  23  Fed.  748;  and  m  Re  DoolUtle^ 
Id.  544;  and  by  Judge  Pardee  in  Re  Higgins^  27  Fed.  448. 
These  authorities  show  that  any  willful  attempt  by  any  one, 
with  knowledge  that  the  road  is  in  the  hands  of  the  court, 
to  prevent  or  impede  the  receiver  from  complying  with  the 
order  of  the  court  in  running  the  road,  when  the  attempt 
is  unlawful,  and  as  between  private  individuals,  would  give 
a  right  of  action  for  damages,  is  a  contempt  of  the  order  of 
the  court  The  rights  of  the  receiver  with  reference  to  his 
business  in  conducting  the  railroad  under  order  of  the  court 
are  not  different  in  any  respect  from  those  of  a  private  rail 
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way  corporation.  The  only  difference  is  in  the  remedy 
whidi  the  courts  will  apply  to  prevent  or  to  punish  a  viola- 
tion of  them  when  such  a  violation  prevents  or  impedes  the 
operation  of  the  road,  and  is  intended  to  do  so. 

There  is  no  doubt  that  Phelan  intended  to  prevent  utterly 
the  operation  of  the  Southern  road  by  calling  out  the  re- 
ceiver's employes.  He  wished  thus  to  paralyze  his  busi- 
ness. He  did  the  trust  a  very  substantial  injury  by  stopping 
all  traffic  for  a  time,  by  making  it  necessary  for  the  receiver 
to  pay  heavy  expenses  for  unusual  police  protection,  and 
by  putting  him  to  much  trouble  and  expense  in  securing  new 
employ^  Now,  if  the  receiver  were  a  private  corporation, 
could  he  recover  damages  for  the  injury  thus  inflicted  on 
the  business  of  the  road?  A  malicious  or  unlawful  interfer- 
ence with  the  business  of  another  by  inducing  his  employes 
to  leave  his  service  is  an  actionable  wrong,  and  subjects  the 
offender  to  liability  for  the  loss  occasioned.  In  Walker  v. 
Granin,  107  Mass.  555,  it  was  held  that  a  count  in  a  declara- 
tion which  alleged  that  a  plaintiff  was  a  manufacturer  of 
shoes,  and  for  the  prosecution  of  his  business  it  was  necessary 
for  him  to  employ  many  shoemakers;  that  the  defendants, 
well  knowing  this,  did  maliciously  and  without  justifiable 
cause  molest  him  in  carrying  on  said  business,  with  the  un- 
lawful purpose  of  preventing  him  from  carrying  it  on,  and 
willfully  induced  many  shoemakers  who  were  in  his  employ- 
ment, and  others  who  were  about  to  enter  it,  to  abandon  it 
without  his  consent  and  against  his  will;  and  that  thereby 
the  plaintiff  lost  their  services  and  profits  and  advantages, 
and  was  put  to  great  expense  to  procure  other  suitable  work- 
men, and  was  otherwise  injured  in  his  business, — stated  a 
good  cause  of  action.  See,  also,  Sherry  v.  Perkins^  147  Mass. 
212, 17  N.  E.  807. 

The  real  question,  therefore,  is  whether  the  act  of  Phelan 
in  instigating  and  inciting  the  employfe  of  the  receiver  to 
leave  his  employ  was  without  lawful  excuse,  and  therefore 
malicious.  The  question  is  not  whether  such  an  act  would 
subject  Phelan  to  punishment  [817]  by  indictment  and 
trial  under  the  criminal  laws,  but  whether  the  act  was  un- 
lawful in  the  sense  that  he  could  be  made  to  pay  damages 
for  the  loss  occasioned.    Of  course,  if  the  act  would  subject 
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him  to  punishment  for  an  indictable  misdemeanor  and 
crime,  a  fortiori  would  the  act  be  unlawful;  but  his  act  may 
be  a -contempt  without  being  a  crime. 

Now,  it  may  be  conceded  in  the  outset  that  the  employes 
of  the  receiver  had  the  right  to  organize  into  or  to  join  a 
labor  union  which  should  take  joint  action  as  to  their  terms 
of  employment  It  is  of  benefit  to  them  and  to  the  public 
that  laborers  should  unite  in  their  common  interest  and  for 
lawful  purposes.  They  have  labor  to  sell.  If  they  stand 
together,  they  are  often  able,  all  of  them,  to  command  better 
prices  for  their  labor  than  when  dealing  singly  with  rich 
employers,  because  the  necessities  of  a  single  employ^  may 
compel  him  to  accept  any  terms  offered  him.  The  accumula- 
tion of  a  fund  for  the  support  of  those  who  feel  that  the 
wages  offered  are  below  market  prices  is  one  of  the  legiti- 
mate objects  of  such  an  organization.  They  have  the  right 
to  appoint  officers  who  shall  advise  them  as  to  the  course  to 
be  taken  by  them  in  their  relations  with  their  employer. 
They  may  unite  with  other  unions.  The  officers  they  appoint, 
or  any  other  person  to  whom  they  choose  to  listen,  nuiy  ad- 
vise tiiiem  as  to  the  proper  course  to  be  taken  by  them  in 
regard  to  their  employment,  or,  if  they  dioose  to  repose  sudi 
authority  in  any  one,  may  order  them,  on  pain  of  expulsion 
from  their  union,  peaceably  to  leave  the  employ  of  their 
^nployer  because  any  of  the  terms  of  their  employment  are 
unsatisfactory.  It  follows,  therefore  (to  give  an  illustration 
which  will  be  understood),  that  if  Phelan  had  come  to  this 
city  when  the  receiver  reduced  the  wages  of  his  employ^ 
by  10  per  cent.,  and  had  urged  a  peaceable  strike,  and  had 
succeeded  in  maintaining  one,  the  loss  to  the  business  of  the 
receiver  would  not  be  ground  for  recovering  damages,  and 
Phelan  would  not  have  been  liable  to  contempt  even  if  the 
strike  much  impeded  the  operation  of  the  road  under  the  order 
of  the  court  His  action  in  giving  the  advice,  or  issuing  an 
order  based  on  unsatisfactory  terms  of  employment,  would 
have  been  entirely  lawfuL  But  his  coming  here,  and  his 
advice  to  the  Southern  Railway  employ^  or  to  the  em- 
ployfe  of  otiher  roads,  to  quit,  had  nothing  to  do  with  their 
terms  of  employment.  They  were  not  dissatisfied  with  their 
service  or  their  pay.    Phelan  came  to  Cincinnati  to  carry 
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out  the  purpose  of  a  combination  of  men,  and  his  act  in  in- 
citing the  employes  of  all  Cincinnati  roads  to  quit  service 
was  part  of  that  combination.  If  the  combination  was  un- 
lawful, then  every  act  in  pursuance  of  it  was  unlawful,  and 
his  instigation  of  the  strike  would  be  an  unlawful  wrong 
done  by  him  to  every  railway  company  in  the  city,  for 
which  they  can  recover  damages,  and  for  which,  so  far  as  his 
acts  affected  the  Southern  Eailway,  he  is  in  contempt  of  this 
court. 

Now,  what  was  the  combination  and  its  legal  character? 
Was  it  an  imlawful  conspiracy?  I  do  not  mean  by  this 
an  indictable  conspiracy,  because  that  depends  on  the  statute ; 
but  was  it  a  conspiracy  [818]  at  common  law?  If  it  was, 
then  injury  iniBicted  would  be  without  legal  justification, 
and  malicious.  A  conspiracy  is  a  combination  of  two  or 
more  persons,  by  concerted  action,  to  accomplish  a  criminal 
or  unlawful  purpose,  or  some  purpose  not  in  itself  criminal 
or  unlawful,  by  criminal  or  unlawful  means.  Pettibone  v. 
U.  /S.,  148  U.  S.  197,  13  Sup.  Ct.  542.  AVhat  were  the  pur- 
poses of  this  combination  of  Debs,  Phelan,  and  the  American 
Railway  Union  board  of  directors?  They  proposed  to  in- 
flict pecuniary  injury  on  Pullman  by  compelling  the  railway 
companies  to  give  up  using  his  cars,  and,  on  the  refusal  of 
the  railway  companies  to  yield  to  compulsion,  to  inflict 
pecuniary  injury  on  the  railway  companies  by  inciting  their 
employes  to  quit  their  services,  and  thus  paralyze  their  busi- 
ness. It  could  not  have  been  unknown  to  the  combiners  that 
the  Pullman  cars  were  operated  by  the  railway  companies 
under  contracts  with  Pullman.  Such  large  transactions 
are  never  conducted  without  contracts  saving  the  rights  of 
both  sides,  and  the  combiners  had  every  reason  to  believe  that 
it  would  be  a  violation  of  those  contracts  for  the  companies 
to  refuse  further  to  haul  Pullman  cars  in  their  trains.  One 
purpose  of  the  combination  was  to  compel  railway  companies 
to  injure  Pullman  by  breaking  their  contracts  with  him. 
The  receiver  of  this  court  is  under  contract  to  Pullman, 
which  he  would  have  to  break  were  he  to  yield  to  the  demand 
of  Phelan  and  his  associates.  The  breach  of  a  contract  is 
unlawful.    A  combination  with  that  as  its  purpose  is  unlaw- 
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ful,  and  is  a  conspiracy.  Angle  v.  Railway  Co.^  161  U.  S. 
1, 14  Sup.  Ct  240. 

But  the  combination  was  unlawful  without  respect  to  the 
contract  feature.  It  was  a  boycott.  The  employes  of  the 
railway  companies  had  no  grievance  against  their  employers. 
Handling  and  hauling  Pullman  cars  did  not  render  their 
services  any  more  burdensome.  They  had  no  complaint 
against  the  use  of  Pullman  cars  as  cars.  They  came  into 
no  natural,  relation  with  Pullman  in  handling  the  cars.  He 
paid  them  no  wages.  He  did  not  regulate  their  hours,  or 
in  any  way  determine  their  services.  Simply  to  injure  him 
in  his  business,  they  were  incited  and  encouraged  to  compel 
the  railway  companies  to  withdraw  custom  from  him  by 
threats  of  quitting  their  service,  and  actually  quitting  their 
service.  This  inflicted  an  injury  on  the  companies  that  was 
very  great,  and  it  was  unlawful,  because  it  was  without  law- 
ful excuse.  All  the  employ^  had  the  right  to  quit  their 
employment,  but  they  had  no  right  to  combine  to  quit  in 
order  thereby  to  compel  their  employer  to  withdraw  from 
a  mutually  profitable  relation  wi^  a  third  person  for  the 
purpose  of  injuring  that  third  person,  when  the  relation 
thus  sought  to  be  broken  had  no  effect  whatever  on  the 
character  or  reward  of  their  service.  It  is  the  motive 
for  quitting,  and  the  end  sought  thereby,  that  make  the 
injury  inflicted  unlawful,  and  the  combination  by  which  it 
is  effected,  an  unlawful  conspiracy.  The  distinction  between 
an  ordinary  lawful  and  peaceable  strike  entered  upon  to 
obtain  concessions  in  the  terms  of  the  strikers'  employment 
and  a  boycott  is  not  a  fanciful  one,  or  one  which  needs  the 
power  of  fine  distinction  to  determine  which  is  which. 
Every  laboring  man  recognizes  the  one  or  the  other  as  quick- 
[819]  ly  as  the  lawyer  or  the  judge.  The  combination  un- 
der discussion  was  a  boycott  It  was  so  termed  by  Debs, 
Phelan,  and  all  engaged  in  it.  Boycotts,  though  unaccom- 
panied by  violence  or  intimidation,  have  been  pronounced 
unlawful  in  every  state  of  the  United  States  where  the 
question  has  arisen,  unless  it  be  in  Minnesota;  and  they  are 
held  to  be  unlawful  in  England. 

In  Moored  v.  Bricklayers^  Union^  28  Wkly.  Cin.  Law  Bull. 
48,  a  union  which  embraces  96  per  cent,  of  the  bricklayers  of 
lOeyO**— 8.  Doc.  Ill,  62-1,  vol  1 19 
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Cincinnati  got  into  a  controvei'sy  with  Parker,  a  boss  brick- 
layer, concerning  apprentices  and  other  matters.  The  union 
boycotted  Parker,  and  notified  all  material  men  that  any  one 
selling  him  material  would  themselves  be  boycotted.  Moores 
&  Co.  continued  to  sell  Parker  lime.  Thereupon  the  union 
notified  all  of  plaintiffs'  customers  and  probable  customers 
that  none  of  its  members  would  work  Moores  &  Co.'s 
materials,  and  seriously  damaged  the  business  of  Moores  & 
Co.  ITiere  was  no  violence,  actual  or  threatened,,  in  the  case. 
Moores  &  Co.  sued  the  Bricklayers'  Union  and  some  of  its 
prominent  members  for  the  damages  caused  by  the  boycott 
This  case  was  tried  before  a  jury  in  the  superior  court  of  Cin- 
cinnati, and  resulted  in  a  verdict  for  the  plaintiffs  of  $2,500. 
The  motion  for  a  new  trial  was  reserved  to  the  general  term, 
where  the  case  was  fully  considered,  and  the  conclusion 
reached  that  the  verdict  must  stand,  because  the  combination 
to  injure  Moores  &  Co.  was  an  unlawful  conspiracy.  The 
case  was  then  carried  by  writ  of  error  to  the  supreme  court 
of  Ohio,  and  the  judgment  of  the  superior  court  was  affirmed, 
without  opinion.  By  the  common  law  of  Ohio,  therefore, 
boycotts  are  illegal  conspiracies.  I  quote  from  the  opinion  of 
the  superior  court  in  that  case  two  passages,  which  seem  to 
me  to  state  the  ground  for  holding  boycotts  illegal : 

**  We  are  dealing  In  this  case  with  common  rights.  Every  man,  be 
he  capitalist  merchant,  employer,  laborer,  or  professional  man,  Is 
entitled  to  Invest  his  capital,  to  carry  on  his  business,  to  bestow  his 
labor,  or  to  exercise  his  calling,  If  within  the  law,  according  to  his 
pleasure.  Generally  speaking,  if.  In  the  exercise  of  such  a  right  by 
one,  another  suffers  a  loss,  he  has  no  ground  of  action.  Thus,  If 
two  merchants  are  in  the  same  business  In  the  same  place,  and  the 
business  of  the  one  Is  Injured  by  the  competition,  the  loss  Is  caused  by 
the  other's  pursuing  his  lawful  right  to  carry  on  business  as  seems 
best  to  him.  In  this  legitimate  clash  of  common  rights  the  loss  which 
is  suffered  is  damnum  absque  injuria.  So  it  may  reduce  the  employer's 
profits  that  his  workmen  will  not  work  at  former  prices,  and  that  he 
Is  obliged  to  pay  on  a  higher  scale  of  wages.  The  loss  which  he  sus- 
tains, if  It  can  be  called  such,  arises  merely  from  the  exercise  of  the 
workman's  lawful  right  to  work  for  such  wages  as  he  chooses,  and 
to  get  as  high  rate  as  he  can.  It  Is  caused  by  the  workman,  but  It 
gives  no  right  of  action.  Again,  If  a  workman  Is  called  upon  to  work 
with  the  material  of  a  certain  dealer,  and  it  is  of  such  a  character  as 
either  to  make  his  labor  greater  than  that  sold  by  another,  or  Is  hurt- 
ful to  the  person  using  It,  or  for  any  other  reason  Is  not  satisfactory 
to  the  workman,  he  may  lawfully  notify  his  employers  of  his  objec- 
tion, and  refuse  to  work  it  The  loss  of  the  material  man  in  his  sales 
caused  by  such  action  of  the  workman  Is  not  a  legal  injury,  and  not 
the  subject  of  action.    And  so  it  may  be  said  tliat  in  these  respects 
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what  one  workman  may  do,  many  may  do,  and  many  may  combine  to 
do  without  giving  the  sufferer  any  right  of  action  against  those  who 
cause  his  loss.    But  on  this  common  ground  of  common  rights,  where 
erery  one  Is  lawfully  struggling  for  the  [820]  mastery,  and  where 
losses  suffered  must  be  t>orDe,  there  are  losses  willfully  caused  to  one 
by  another  in  the  exercise  of  what  otherwise  would  be  a  lawful  right, 
from  simple  motives  of  malice. 

•  •••••• 

"  The  normal  operation  of  competition  In  trade  is  the  keeping  away 
or  getting  away  patronage  from  rivals  by  inducements  offered  to  the 
trading  public  The  normal  operation  of  the  right  to  labor  is  the 
securing  of  better  terms  by  refusing  to  contract  to  labor  except  on 
inich  terms.  ♦  ♦  ♦  If  the  workmen  of  an  employer  refuse  to  work 
for  him  except  on  better  terms,  at  a  time  when  their  withdrawal  will 
cause  great  loss  to  him,  and  they  intentionally  inflict  such  loss  to 
coerce  him  to  come  to  their  terms,  they  are  bona  fide  exercising  their 
lawful  rights  to  dispose  of  their  lalwr  for  the  purpose  of  lawful  gain. 
But  the  dealings  between  Parker  Bros,  and  their  material  men,  or 
between  such  material  men  and  their  customers,  had  not  the  remotest 
natural  connection  either  with  defendants*  wages  or  their  other  terms 
of  employment  There  was  no  competition  or  possible  contractual 
relation  between  plaintiffs  and  defendants  where  their  Interests  were 
naturally  opposed.  The  right, of  the  plaintiffs  to  sell  their  material 
was  not  one  which.  In  its  exercise,  brought  them  Into  legitimate  con- 
flict with  the  rights  of  defendants  to  dispose  of  their  labor  as  they 
chose.  The  conflict  was  brought  about  by  the  effort  of  defendants  to 
use  plaintiffs*  right  of  trade  to  injure  Parker  Bros.,  and,  upon  failure 
of  this,  to  use  plaintiffs'  customers*  right  of  trade  to  Injure  plaintiffs. 
Such  effort  cannot  be  in  the  bona  flde  exercise  of  trade,  is  without 
Just  cause,  and  is,  therefore,  malicious.  The  immediate  motive  of 
defendants  here  was  to  show  to  the  building  world  what  punishment 
and  disaster  necessarily  followed  a  defiance  of  their  demands.  The 
remote  motive  of  wishing  to  better  their  condition  by  the  power  so 
acquired  will  not.  as  we  think  we  have  shown,  make  any  legal  Justifi- 
cation for  defendants*  acts.*' 

And  so  here  there  was  no  natural  relation  between  Pull- 
man and  the  railway  employes,  and  their  attempt  to  injure 
the  companies  because  they  would  not  injure  him  is  without 
cause,  and  malicious,  and  is  unlawful,  even  though  the 
injury  is  inflicted  merely  by  quitting  employment 

Temperton  v.  Russell  (1893)  1  Q.  B.  715,  was  a  case 
quite  like  the  case  just  cited.  There  a  firm  of  builders 
refused  to  obey  certain  rules  laid  down  by  three  trades  unions 
connected  with  the  building  trade  at  Hull.  Thereupon  a 
joint  committee  of  the  unions  boycotted  the  building  firm; 
that  is,  they  attempted  to  prevent  it  from  procuring  any 
materials  by  notifying  material  men  not  to  furnish  them, 
on  pain  of  being  themselves  boycotted.  The  plaintiff,  a 
material  man,  refused  to  comply  with  its  demand,  and  the 
unions  then  demanded  of  his  material  men  not  to  furnish 
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him  any  material,  with  the  threat  that,  if  they  did  so,  their 
workmen  would  quit.  The  result  of  this  was  that  contracts 
for  supplies  to  the  plaintiff  were  broken,  and  others  who, 
but  for  the  threats,  would  have  made  contracts,  were  deterred 
from  doing  so.  It  was  held  that  the  boycott  was  an  unlawful 
conspiracy,  and  that  the  joint  committee  of  the  unions  who 
were  ^ued  were  liable  in  damages  for  a  malicious  interfer- 
ence with  the  plaintiff's  business.  There  was  no  violence 
or  threatened  violence  in  this  case.  The  case  was  decided 
by  the  court  of  appeal  of  England,  consisting  of  Lord  Ester, 
master  of  rolls,  and  Lopes  and  A.  L.  Smith,  lord  justices. 

In  Garew  v.  Rutherford^  106  Mass.  1,  a  contracting  stone 
mason,  contrary  to  the  rules  of  the  union,  sent  some  of  his 
material  out  of  the  state  to  be  dressed,  and  his  men,  members 
of  the  union,  re-  [821]  fused  to  work  for  him  any  longer 
unless  he  paid  a  fine  to  the  union,  -and  did  not  return  until  he 
paid  the  fine.  This  was  held  to  be  illegal  conspiracy  for  the 
purpose  of  extortion  and  mischief,  and  the  employer  was 
given  a  judgment  for  the  recovery  of  the  fine  and  damages. 

Boycotts  have  been  declared  illegal  conspiracies  in  State  v. 
Olidden^  55  Conn.  46,  8  Atl.  890;  in  State  v.  Stewart^  59  Vt 
278,  9  Atl.  559;  Steamship  Co.  v.  McKenna^  80  Fed.  48; 
Casey  v.  Typographical  Union^  45  Fed.  135;  Toledo^  A.  A. 
<&  N.  M.  Ry.  Co.  V.  Pennsylvania  Co.j  54  Fed.  780,  788 ;  and 
in  other  cases. 

But  the  illegal  character  of  this  combination  with  Debs 
at  its  head  and  Phelan  as  an  associate  does  not  depend  alone 
on  the  general  law  of  boycotts.  The  gigantic  character  of 
the  conspiracy  of  the  American  Railway  Union  staggers  the 
imagination.  The  railroads  have  become  as  necessary  to  life 
and  health  and  comfort  of  the  people  of  this  country  as  are 
the  arteries  on  the  human  body,  and  yet  Debs  and  Phelan  and 
their  associates  proposed,  by  inciting  the  employes  of  all  the 
railways  in  the  coimtry  to  suddenly  quit  their  service 
without  any  dissatisfaction  with  the  terms  of  their  own  em- 
ployment, to  paralyze  utterly  all  the  trafSc  by  which  the  peo- 
ple live,  and  in  this  way  to  compel  Pullman,  for  whose  acts 
neither  the  public  nor  the  railway  companies  are  in  the 
slightest  degree  responsible,  and  over  whose  acts  they  can 
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lawfully  exercise  no  control,  to  pay  more  wages  to  his  em- 
ployes. The  merits  of  the  controversy  between  Pullman  and 
his  employfe  have  no  bearing  whatever  on  the  legality  of  the 
combination  effected  through  the  American  Eailway  Union. 
The  purpose,  shortly  stated,  was  to  starve  the  railroad  compa- 
nies and  the  public  into  compelling  Pullman  to  do  something 
which  they  had  no  lawful  right  to  compel  him  to  do.  Cer- 
tainly the  starvation  of  a  nation  cannot  be  a  lawful  purpose 
of  a  combination,  and  it  is  utterly  immaterial  whether  the 
purpose  is  effected  by  means  usually  lawful  or  otherwise. 

More  than  this,  the  combination  is  in  the  teeth  of  the  act  of 
July  2,  1890,  which  provides  that: 

"  Section  1.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce  among  the 
severai  states  or  with  foreign  nations  is  hereby  deciared  Illegai. 
Every  person  who  shall  maive  any  such  contract  or  engage  in  any  such 
combination  or  conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof,  shall  be  punished  by  a  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or 
both  said  punishments,  in  the  discretion  of  the  court" 

That  such  a  combination  as  the  one  under  discussion  is 
within  the  statute  just  quoted  has  been  decided  by  Judge 
Billings  of  Louisiana  in  U.  S.  v.  Worfcingmen^s  Amalga- 
mated Council  of  New  Orleans^  54  Fed.  994.  His  view  has 
been  followed  by  the  circuit  judges  of  this  circuit  within  the 
past  10  days,  by  Judges  Woods,  Allen,  and  Grosscup  of  the 
seventh  circuit,  and  by  Judge  Woolson  of  the  eighth  circuit. 
A  different  view  has  been  taken  by  Judge  Putnam  in  U,  S. 
V.  Patterson^  55  Fed.  605,  but,  after  consideration.  Judge 
Lurton  and  I  cannot  concur  with  the  reasoning  of  that  learned 
[822]  judge.  The  fact  that  it  was  the  purpose  of  Debs,  Phe- 
lan,  and  their  associates  to  paralyze  the  interstate  commerce 
of  this  country  is  shown  conclusively  in  this  case,  and  is 
known  of  all  men.  Therefore  their  combination  was  for  an 
imlawful  purpose,  and  is  a  conspiracy,  within  the  statute 
cited. 

It  could  also  be  shown,  if  it  were  necessary,  that  this  com- 
bination was  an  unlawful  conspiracy  because  its  members  in- 
tended to  stop  all  mail  trains  as  well  as  other  trains,  and  did 
delay  and  retard  many,  in  violation  of  section  3995,  Rev, 
St  U.  S.,  which  imposes  a  penalty  on  any  one  willfully  and 
knowingly  obstructing  or  retarding  the  passage  of  the  maiL 
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It  would  be  no  defense,  under  that  statute,  that  the  obstruc- 
tion was  effected  by  merely  quitting  employment,  where  the 
motive  of  quitting  was  to  retard  the  mails,  and  had  nothing 
to  do  with  the  terms  of  employment 

Something  has  been  said  about  the  right  of  assembly  and 
free  speech  secured  by  the  constitution  of  Ohio.  It  would  be 
strange,  indeed,  if  that  right  could  be  used  to  sustain  the  car- 
rying out  of  such  an  unlawful  and  criminal  conspiracy  as  we 
have  seen  this  to  be.  It  never  has  been  supposed  to  protect 
one  from  prosecution  or  suits  for  slander,  or  for  any  of  the 
many  malicious  and  tortious  injuries  which  the  agency  of  the 
tongue  has  been  so  often  employed  to  inflict.  If  the  ob- 
struction to  the  operation  of  the  road  by  the  receiver  was 
unlawful  and  malicious,  it  is  not  less  a  contempt  because  the 
instrument  which  he  used  to  effect  it  was  his  tongue,  rather 
than  his  hand. 

But  it  is  xmnecessary  to  consider  the  question  further.  It 
is  very  dear  that  Phelan  came  here  to  carry  out  an  illegal 
conspiracy,  in  the  course  of  which,  and  in  pursuance  of  which, 
he  attempted,  and  partially  succeeded  in  tying  up  the  South- 
em  Railroad,  operated  by  a  receiver  under  an  order  of  this 
court,  as  he  well  knew.  His  purpose  in  calling  out  the  em- 
ploy^ of  the  Southern  Kailroad  was  unlawful  by  the  law  of 
Ohio  and  the  laws  of  the  United  States.  He  intended  to 
prevent  entirely  its  operation.  He  partially  succeeded,  and 
he  subjected  the  receiver  to  great  expense  in  reducing  the  loss 
occasioned  by  his  acts. 

It  follows  that  the  contemnor  is  guilty  as  charged,  and  it 
only  remains  to  impose  the  sentence  of  the  court  This  is  in 
the  discretion  of  the  court,  to  be  exercised  on  any  information 
in  reference  to  the  convicted  person  which  the  court  believes 
to  be  reliable.  The  court  would  be  much  more  disposed  to 
leniency  in  this  case  if  the  contemnor,  after  his  arrest,  had 
shown  the  slightest  regard  for  the  order  of  the  court  which 
the  receiver  was  attempting  to  comply  with  in  the  opera- 
tion of  the  road.  Even  if  he  did  not  fully  realize  the  po- 
sition in  which  he  had  put  himself  with  respect  to  the 
order  of  the  court  to  the  receiver  to  operate  the  Southern 
Railroad,  his  arrest,  and  the  service  of  the  intervening  peti- 
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tion,  together  with  the  restraining  order,  should  have  quick- 
ened his  conscience  and  his  perceptions  of  his  duty  in  this 
I'egard.  It  was  his  duty,  therefore,  to  cease  all  his  opera- 
tions with  reference  to  the  strike  in  this  city  which  could  in 
in  any  way  affect  the  operation  of  the  Southern  Eailway, 
whether  by  inciting  employes  to  leave  the  receiver  or  by 
preventing  [823]  his  employment  of  others.  What  did  he 
do?  Instead  of  ceasing  to  incite  the  receiver's  employes  to 
leave  his  employ  in  pursuance  of  his  unlawful  conspiracy, 
there  has  been  no  change  whatever  in  his  course  from  that 
pursued  by  him  before  his  arrest.  By  speeches  every  night 
since  the  arrest  he  has  aggravated  his  contempt  On  the 
night  of  July  4th,  it  is  in  evidence,  the  contemner  said,  in  a 
speech  to  railroad  employes  of  ihe  city,  referring  to  this  trial: 

•*  I  don't  care  if  I  am  violating  Injunctions.  No  matter  what  the 
resnlt  may  be  to-morrow,  if  I  go  to  jail  for  sixteen  generations,  I  want 
yon  to  do  as  yon  have  done.  Stand  pat  to  a  man.  No  man  go  back 
unless  all  go,  and  all  stay  out  unless  Phelan  says  go  back." 

It  was  a  direct  invitation  to  continue  the  course  already 
taken  under  his  direction  of  preventing  the  return  of  em- 
ploy&  to  the  receiver,  and  of  persuading  the  striking  of 
others,  and  an  avowed  intention  of  disregarding  the  order  of 
the  court 

The  punishment  for  a  contempt  is  the  most  disagreeable 
duty  a  court  has  to  perform,  but  it  is  one  from  which  the 
court  cannot  shrink.  If  orders  of  the  court  are  not  obeyed, 
the  next  step  is  unto  anarchy.  It  is  absolutely  essential  to 
the  administration  of  justice  that  courts  should  have  the 
power  to  punish  contempts,  and  that  they  should  use  it  when 
the  enforcement  of  their  orders  is  flagrantly  defied.  But  it 
is  only  to  secure  present  and  future  compliance  with  its 
orders  that  the  power  is  given,  and  not  to  impose  punishment 
commensurate  with  crimes  or  misdemeanors  committed  in 
the  course  of  the  contempt,  which  are  cognizable  in  a  differ- 
ent tribunal  or  in  this  court  by  indictment  and  trial  by  jury. 
I  have  no  right,  and  do  not  wish,  to  punish  the  contenmer  for 
the  havoc  which  he  and  his  associates  have  wrought  to  the 
business  of  this  country,  awd  the  injuries  they  have  done  to 
labor  and  capital  alike,  or  for  the  privations  and  sufferings  to 
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which  they  have  subjected  innocent  people,  even  if  they  may 
not  be  amenable  to  the  criminal  laws  therefor.  I  can  only 
inflict  a  penalty  which  may  have  some  effect  to  secure  future 
compliance  with  the  orders  of  this  court  and  to  prevent 
willful  and  unlawful  obstructions  thereof. 

After  much  consideration,  I  do  not  think  I  should  be  doing 
my  duty  as  a  judicial  oflScer  of  the  United  States  without 
imposing  upon  the  contenmer  the  penalty  of  imprisonment 
The  sentence  of  the  court  is  that  Frank  W.  Phelan  be  con- 
fined in  the  county  jail  of  Warren  county,  Ohio,  for  a  term  of 
six  months.  The  marshal  will  take  the  prisoner  into  custody, 
and  safely  convey  him  to  the  place  of  imprisonment 


[824]  UNITED  STATES  v.  AGLEIL 

(Oircoit  Ck)urt,  D.  Indiana.    July  12, 1894.) 
[62  Fed.,  824.] 

iNJUHCnON  AGAINST  Ck>MBINATI0N8  IN  RBSTBAINT  OF  INTEBBTATB  OOM- 

ifKBCB — JuBiBDicnoN. — Under  Act  July  2,  1890,  declaring  illegal  and 
punishing  combinations  in  restraint  of  commerce  among  the  states, 
and  conferring  jurisdiction  on  United  States  circoit  courts  to  pre- 
vent and  restrain  violations  of  the  act,  the  court  has  Jurisdiction  to 
issue  an  injunction  to  restrain  such  violation.^ 

Sams— Tbohnioal  Defects  in  Bill.— -That  a  hill  for  such  injunction 
contains  no  prayer  for  process,  this  being  a  mere  technical  defect, 
although  it  renders  the  bill  demurrable,  does  not  affect  the  Jurisdic- 
tion of  the  court  or  render  the  injunction  issued  thereon  void. 

Samb — Defendants  not  Named  in  Bill,  nob  Sebved  with  Subpoena. — 
An  injunction  for  such  purpose  becomes  binding,  as  against  one  not 
named  in  the  bill,  and  not  served  with  subpoena,  when  the  injunc- 
tion order  is  served  on  him  as  one  of  the  unknown  defendants  re- 
ferred to  in  the  bilL 

Same — Pboceedings  to  Punish  Violation. — An  information  to  punish 
violation  of  such  an  injunction  order  which  fails  to  allege  that  the 
order  was  a  lawful  one,  in  the  language  of  the  statute,  or  that  the 
person  charged,  not  named  in  the  order,  was  one  of  the  unknown 
parties  referred  to  therein,  or  that,  either  by  his  words  or  his  acts, 
he  was  engaged  in  aiding  the  common  object  with  other  members  of 
the  alleged  combination,  lacks  the  necessary  certainly. 

•  Syllabus  copyrighted,  1894,  by  West  Publishing  Oo. 
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This  was  an  information  against  Hiram  Agler  for  con- 
tempt of  court  in  disobeying  an  injunction.  Defendant 
moved  to  quash  the  information. 

F.  B.  Burke  and  Edwin  Corr^  for  the  United  States. 

McGullough  (6  Spaan^  for  defendant. 

Baker,  District  Judge  (orally). 

It  is  well  settled  that  a  restraining  order  or  injunction 
issued  by  a  judicial  tribunal  without  jurisdiction  of  the  sub- 
ject-matter is  coram  non  judice  and  void.  That  is  affirmed 
in  all  the  books,  and  affirmed  in  the  judgments  of  the  su- 
preme court  of  the  United  States  that  the  counsel  for  the 
defendant  has  called  the  attention  of  the  court  to.  Now, 
the  question  whether  or  not  the  circuit  court  of  the  United 
States  had  jurisdiction  requires  an  examination  of  the  statute, 
for  the  purpose  of  determining  whether  or  not  there  is  any 
law  that  authorized  the  court  judicially  to  take  cognizance 
of  the  sort  of  action  that  is  set  forth  in  the  petition  or  bill. 

Prior  to  the  2d  day  of  July,  1890,  it  is  entirely  clear  that 
the  United  States,  as  a  municipal  corporation,  had  no  power, 
either  by  petition  or  bill,  to  go  into  the  courts  of  equity  of 
the  United  States,  and  invoke  the  aid  of  those  courts,  by 
their  restraining  power,  to  prevent  interference  with  the  car- 
riage of  the  mails  or  with  the  carriage  of  interstate  commerce. 
Prior  to  that  time  the  sole  remedy  was  on  the  criminal  side 
of  the  court.  The  sole  method  in  which  the  United  States, 
as  a  government,  could  prosecute  violators  of  the  law  who 
interfered  with  the  carriage  of  mails  or  inter-  [825]  fered 
with  the  instrumentalities  used  in  the  conduct  of  interstate 
commerce,  was  by  indictment  or  information  on  the  criminal 
side  of  the  court;  but  the  growth  of  railways  in  this  country, 
and  the  combinations  of  laborers  employed  on  those  roads 
for  the  purpose  of  enforcing,  by  strikes  or  otherwise,  what 
they  conceived  to  be  their  just  rights,  had  led  to  a  condition 
of  things  that,  in  the  judgment  of  congress,  made  it  impera- 
tive that  the  courts  of  the  United  States, — ^in  other  words, 
that  the  nation  itself, — for  the  purpose  of  protecting  the 
mails  of  the  country,  and  for  the  purpose  of  protecting  the 
passenger  and  freight  traffic  on  interstate  railroads,  should 
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have  the  right  to  invoke  not  only  the  criminal  juris- 
diction of  the  court  by  fines,  or  by  sending  to  the  penitentiary 
those  who  were  guilty  of  violations  of  those  laws,  but  that 
the  government  should  also  be  clothed  with  the  power — or 
rather  the  courts  of  the  United  States  should  be  clothed  with 
the  power — of  laying  their  strong  hands  on  these  men,  and 
not  waiting  until  crimes  had  been  committed,  but  restrain- 
ing, not  for  the  purpose  of  preventing  people  from  doing 
what  is  lawful,  or  to  prevent  their  getting  better  wages,  but 
for  the  purpose  of  saying  to  everybody  that  civil  liberty 
cannot  exist  where  combinations  of  men  undertake  by  force 
and  violence  to  arrest  the  peaceable  and  orderly  conduct  of 
business  among  the  states.  With  that  view  of  national  duty, 
on  July  2,  1890,  congress  enacted  a  law  that  enlarged  the 
jurisdiction  of  the  federal  courts,  and  authorized  them  to 
apply  the  restraining  power  of  the  law  for  the  purpose  of 
checking  and  arresting  all  lawless  interference  with  the 
peaceable  and  orderly  carriage  of  mails,  and  with  the  peace- 
able and  orderly  conduct  of  railroad  business  between  the 
states.  This  law  was  intended  to  lay  its  strong  hand,  not 
only  upon  the  capitalists  or  monopolists  who,  by  combina- 
tions, undertook  to  interfere  with  the  business  and  conmierce 
of  the  country,  and  subject  them  to  punishment,  but,  on  the 
other  hand,  it  also  undertook  to  say  to  the  laboring  men  of 
the  country  that  "you  shall  not  enforce  your  rights,  how- 
ever just  they  may  be,  by  violence  and  by  lawlessness." 

Civil  order  cannot  exist  where  men  undertake  by  strong 
hand  to  enforce  rights,  whatever  their  rights  may  be.  In 
civilized  and  organized  society  there  is  only  one  avenue  that 
is  alike  open  to  the  rich  and  the  poor — that  is,  the  avenue  of 
the  courts — for  the  purpose  of  settling  disputes  between  men. 
No  man  has  a  right,  even  though  he  has  been  wronged,  even 
though  he  may  have  been  oppressed,  to  take  the  law  into  his 
own  hands,  and,  by  force  and  terrorism  or  threats,  redress 
his  wrongs.  It  means  a  condition  of  things  that  would  be 
absolutely  intolerable  in  civilized  society,  and  it  was  in  order 
that  the  peaceable  and  quiet  and  orderly  processes  of  the 
law  might  be  applied  to  men  who  are  thus  engaged,  whether 
they  were  monopolists,  on  the  one  side,  or  laboring  men,  on 
the  other,  that  the  law  was  enacted  for  the  purpose  of  ar- 
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resting  lawlessness,  composing  these  disturbances,  and  bring- 
ing about  that  orderly  and  peaceful  condition  of  affairs  that 
is  essential  to  the  life  and  happiness  of  the  community. 

[836]  Now,  there  is  no  doubt,  in  my  judgment,  that  this 
act  of  July  2, 1890,  did  clothe  the  circuit  court  of  the  United 
States  with  this  new  and  enlarged  power.  That,  however, 
does  not  answer  the  entire  contention  of  the  counsel  for  the 
defense.  He  insists  that  the  affidavit  and  information  filed 
in  this  case  does  not  reach  and  bind  the  defendant  as  charged, 
because,  as  he  alleges,  the  bill  does  not  contain  a  prayer 
for  process;  and  he  reads  from  an  authority  which  is  un- 
doubtedly sound  that  a  bill  in  equity  without  containing  a 
prayer  for  process  which  shall  embody  the  names  of  the 
defendants  against  whom  process  is  prayed  would  be  de- 
murrable. That  is  undoubtedly  the  law.  That,  however, 
does  not  settle  the  question  that  is  before  the  court  Tlie 
question  is  whether  or  not  if  an  injunction  is  issued  by  a 
court  which  has  power  to  issue  the  injunction  upon  a  bill, 
provided  the  bill  is  not  demurrable,  is  the  injunction  void 
because,  on  investigation,  the  court  believes  that  a  demurrer 
might  have  been  sustained  to  the  bill  if  it  had  been  inter- 
posed? In  other  words,  does  a  mere  defect  that  could  be 
reached  by  demurrer,  in  a  bill  of  which  the  court  has  juris- 
diction,— over  which  the  court  has  been  given  jurisdiction 
by  the  express  terms  of  the  statute, — ^is  the  injunction  order 
a  nullity,  and  can  it  be  treated  with  contempt  because  the 
bill  is  defective,  so  that  a  demurrer  might  be  sustained  to 
it?  On  that  proposition  the  court  entertains  no  doubt 
There  is  not  an  authority,  in  the  judgment  of  the  court,  tiiat 
can  be  found  in  the  books — certainly  the  court  is  aware  of 
none — ^in  which  it  has  ever  been  held  that  a  man  who  was 
enjoined  and  had  violated  the  injunction  could  escape  pun- 
ishment by  alleging  tiiat,  at  the  time  the  writ  of  injunction 
was  issued,  the  bill  was  demurrable. 

There  is  no  doubt  but  what  a  number  of  men  are  named 
expressly  by  name.  Eugene  Y.  Debs,  Howard,  and  some  men 
here  in  this  state  are  named  by  name.  If,  in  the  prayer 
tar  process,  their  names  had  been  repeated,  or  if  it  had 
been  simply  stated  in  the  prayer  for  process  that  the  com- 
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plainant,  the  United  States,  prays  process  against  the  parties 
above  named,  the  bill  would  have  been  technically  sufficient. 
Now,  then,  I  assume  that  process  of  subpoena  was  issued 
against  these  men  by  order  of  Judge  Woods,  without  their 
having  been  named  in  the  prayer  for  process.  It  is  a  mere 
technical  defect  It  is  one  that  does  not,  in  the  language  of 
the  supreme  court,  go  to  the  jurisdiction  of  the  court  The 
jurisdiction  of  the  court  depends  upon  the  law  of  the  land. 
Nor  do  I  think  it  is  necessary  in  this  sort  of  cases  for  the 
government  to  file  what  is  technically  known  as  a  ^^  bill  in 
equity  "  on  the  chancery  side  of  this  court  as  in  a  civil  case, 
llie  right  at  all  to  file  this  sort  of  a  proceeding  is  a  new 
statutory  right,  and  courts  cannot — ^they  would  be  derelict 
in  the  discharge  of  their  duty  if  they  did — disregard  the 
purpose  and  object  of  the  enactment  of  the  law.  I  do  not 
undertake  to  sit  in  judgment  on  either  capitalists  or  labor- 
ing men.  I  have,  as  a  magistrate,  nothing  to  do  with  that. 
I  am  simply  bound  as  a  judge  to  take  notice  that  a  condition 
of  things  had  grown  up  in  this  country  of  strikes,  of  inter- 
ruption of  mails,  and  inteiTuption  L^^?]  and  interferences 
with  interstate  commerce;  that  it  provoked  comment,  and 
had  created  feeling;  and,  in  order  that  labor  troubles  should 
be  settled  without  interfering  with  the  commerce  and  the 
happiness  of  millions  of  innocent  people,  it  was  determined 
that  the  national  government  should  clothe  its  courts  with 
power  on  the  civil  side  to  stop  these  things  without  waiting 
until  crimes  had  been  committed,  and  then  send  men  to 
the  penitentiary  for  the  crimes  so  committed.  That  is  the 
reason  of  it  It  was  intended  to  be  a  preventive  remedy. 
That  was  the  sole  purpose  of  it  So  far  as  this  phase  of 
it  is  concerned,  it  is  true  there  are  other  sections  that  au- 
thorize men  who  do  these  things  to  be  punished  by  fine  of 
not  more  than  $5,000,  and  imprisonment  for  a  year  in  state 
prison;  but,  so  far  as  the  civil  side  of  it  is  concerned,  it 
was  intended  to  meet  an  emergency  and  a  public  exigency. 
It  could  not  sue  until  the  mails  had  been  interfered  with, 
or  until  the  commerce  of  the  country  had  been  lawlessly 
stopped,  but  it  was  not  intended,  in  my  judgment,  in  order  to 
invoke  the  judgment  and  jurisdiction  of  the  court  that  all 
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of  the  old  nicety  of  pleading  and  practice  of  the  English 
chancery  courts  should  apply.  The  courts  would  be  power- 
less if  tiiat  were  the  case,  to  accomplish  the  beneficent  pur- 
pose of  the  law,  because  it  is  a  beneficent  purpose.  It  is 
a  praiseworthy  purpose,  in  the  midst  of  tumult  and  ex- 
citement, when  lawlessness  seizes  upon  the  arteries  of  the 
commerce  of  the  nation,  for  the  courts  of  the  land,  in  their 
peaceable  and  orderly  way,  to  lay  their  hands  on  these  men, 
and  bid  them  cease.  It  is  a  lawful  thing, — a  commendable 
thing.  The  law  gives  them  that  power.  So  much,  then,  on 
the  question  of  jurisdiction. 

I  think  that  in  this  proceeding  the  court  (Judge  Woods, 
as  judge  of  the  circuit  court)  had  jurisdiction  to  issue  this 
writ.  Now,  this  party  defendant  is  not  named,  and  to  say 
now  that  process  of  injunction  may  not  be  issued,  to  be  bind- 
ing upon  men  who  are  not  named,  or  shall  not  be  binding 
until  they  are  actually  served  with  subpoena,  as  they  are  on 
the  civil  side,  on  the  equity  side,  of  the  court,  it  would  de- 
feat the  purpose  of  the  law.  It  is  not  within  the  language  of 
the  statute  itself.  I  think  the  injunction  as  against  un- 
known defendants  is  valid  and  binding  when  the  injunction 
order  is  served  upon  them,  although  they  are  not  at  the  time 
parties  to  the  suit  Indeed,  I  think  an  injunction  that  is 
issued  against  one  man  enjoining  or  restraining  him,  and  all 
that  give  aid  and  comfort  to  him,  or  all  that  aid  and  abet 
him,  is  valid  against  everybody  that  aids  or  gives  countenance 
to  the  man  to  whom  it  is  addressed.  I  do  not  entertain  any 
doubt  about  that 

Now,  then,  the  court  having  decided  that  it  thinks  the  in- 
junction was  properly  issued,  and  that,  if  it  was  actually 
served  on  this  man  as  one  of  the  unknown  defendants,  the 
injunction  would  be  good,  that  brings  us  to  the  question  of 
the  technical  sufficiency  of  the  affidavit,  because  in  this  sort 
of  proceeding,  in  my  judgment,  it  is  not  essential  that  an 
information  shall  be  filed,  although  there  is  no  harm  in  doing 
that  The  essential  thing  is  the  filing  of  a  statement  or 
charge  that  shall  show  clearly  and  distinctly  that  the 
[828]  restraining  order  has  been  served  on  the  defendant,  or, 
if  it  has  not  been  served  on  him,  that  he  had  notice  or  knowl- 
edge of  its  contents. 
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Now,  in  this  case,  the  information,  I  think,  lacks  consid- 
erable of  having  the  certainty  and  precision  that  is  essential. 
It  is  not  alleged  that  this  man  was  one  of  the  unknown  par- 
ties that  are  referred  to  in  the  injunction.  It  is  not  alleged 
that  the  restraining  order  was  a  lawful  one,  in  the  language 
of  the  statute.  It  does  not  allege, — and  that  is  the  most  se- 
rious thing,  to  my  mind, — that  either  by  his  words  or  his 
acts  he  was  engaged  in  aiding  the  common  object  with  other 
members  of  the  American  Eailway  Union.  If  what  this 
man  did  was  not  done  to  give  aid  or  comfort  or  encourage- 
ment to  the  object  of  arresting  the  mails,  if  it  was  an  inde- 
pendent crime  the  man  was  committing,  if  he  wanted  to 
commit  arson  or  robbery,  without  having  any  connection 
with  these  men  that  were  engaged  in  the  interruption  of  com- 
merce, then  he  would  not  be  within  the  terms  of  the  restrain- 
ing order,  nor  within  the  law,  which  has  been  read  here, — 
the  law  of  July  2,  1890.  Now,  it  is  not  charged,  although  it 
has  been  assumed  all  the  way  through, — I  suppose  the  proof 
adduced  would  go  to  show  that, — that  he  was  connected  with 
the  railway  union,  and  that  his  acts  were  acts  that  were  cal- 
culated in  their  nature  to  give  aid  and  comfort  to  the  strike 
that  has  been  carried  on.  If  those  facts  were  proved,  why 
they  would  be  sufficient  to  satisfy  the  court  that  his  mind  was 
acting  in  combination  with  the  minds  of  Debs  and  others, 
or  that  they  were  engaged  in  the  common  purpose,  and  hence 
that  they  were  in  the  conspiracy  that  is  mentioned  in  the 
statute,  provided  the  things  that  they  were  trying  to  do 
would  naturally  result  in  delaying  or  interrupting  the  mails, 
or  in  delaying  or  interrupting  the  carriage  of  passengers  and 
freight  from  one  state  to  another.  I  think  that  in  these  par- 
ticulars the  affidavit  is  insufficient.  I  think  thQ  charge  is 
sufficient,  so  far  as  showing  that  the  court  has  jurisdiction 
to  issue  the  writ,  when  it  is  shown  by  an  affidavit  that  this 
man  was  engaged  in  the  combination  or  conspiracy  with 
other  railroad  men  in  aiding  and  assisting  to  arrest  the  mails 
and  interstate  commerce.  I  think  the  affidavit  would  show  a 
cause  of  action  against  him,  and  then  it  would  depend  upon 
the  proof  whether  or  not  the  offense  was  made  o\xL 
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[840]  IN  RE  GRAND  JURY.« 

(Dlatrict  Ckmrt,  N.  D.  California.    July  18,  1894.) 
162  Fed.,  840.] 

CoNSPiRAOT — Obstbuction  OF  Intebstatk  Ck)MMKiioB. — ^Anj  combina- 
tion or  conspiracy  on  the  part  of  any  class  of  men  who  by  violence 
and  Intimidation  prevent  the  passage  of  railroad  trains  engaged  In 
interstate  commerce  is  hi  violation  of  Act  July  2,  1890,  declaring 
Illegal  every  contract,  combination  In  the  form  of  tmst  or  otherwise, 
or  conspiracy  In  restraint  of  trade  or  commerce  among  the  states.^ 

Mail — Obbtbuoting  Passagk. — It  is  a  violation  of  Rev.  St  9  995,  de- 
claring it  an  oflTense  to  knowingly  and  willfully  obstruct  or  retard 
the  passage  of  the  mail,  tor  one  to  prevent  the  running  of  a  mail 
train  as  made  up,  though  he  Is  willing  that  the  mail  car  shall  go  on, 
and  his  purpose  is  other  tlian  to  retard  the  malls. 

Same. — ^The  railway  is  a  great  public  highway,  and  the  duty  of  the 
railroad  company  as  a  common  carrier  is  first  to  the  public.  The 
road  must  be  kept  In  operation  for  the  accommodation  of  the  public, 
if  it  is  possible  to  do  so  with  the  force  and  appliances  within  reach. 
Any  negligence  in  this  respect  is  not  excused  by  temporary  difficul- 
ties capable  of  being  promptly  removed. 

Same. — Where  the  transportation  of  tlie  malls  and  Interstate  com- 
merce has  long  been  Interrupted  by  the  refusal  of  the  employ^  of 
the  railway  company  to  move  trains  carrying  Pullman  cars,  it  is 
the  duty  of  the  railway  company  to  use  every  effort  to  move  the 
mails  and  Interstate  commerce,  without  regard  to  the  make-up  of 
regular  trains;  and  any  willful  failure  to  perform  this  duty  is  a 
violation  of  the  statute. 

Gband  Juey— Finding — Indiotmknt. — ^An  Indictment  should  only  be 
found  where  tiie  grand  jury  believe  that  the  evidence  before  them 
would  warrant  a  conviction. 

Charge  to  the  grand  jury  by  Morrow,  District  Judge: 

[841]  Gentlemen  of  the  Grand  Jury :  You  have  been  sum- 
moned and  sworn  as  grand  jurors  of  the  district  court  of  the 
United  States  for  the  northern  district  of  California.  It 
now  becomes  my  duty  to  instruct  you  concerning  the  duties 
you  will  be  called  upon  to  perform  under  the  laws  of  the 
United  States. 

The  extraordinary  occurrences  in  this  state  during  the  past 
two  weeks  require  your  immediate  attention,  and  call  for  a 

•  The  diarges  to  the  Grand  Jury  found  in  62  Fed^  828  and  834,  do 
not  relate  to  the  anti-trust  law  and  are  therefore  not  reprinted. 
»  Syllabus  copyrighted,  1894,  by  West  Pubiialiing  Ck>. 
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thorongh  and  sweeping  inyestigation.  It  is  a  matter  of 
public  notoriety  that  during  this  time  a  great  railroad  strike 
has  prevailed ;  that  the  most  important  channels  of  trade  and 
commerce  carried  by  railway  service  have  been  closed,  the 
business  operations  of  the  state  pai^lyzed,  and  the  passage 
of  the  mails  seriously  retarded  and  obstructed  at  several 
points  in  the  state.  The  constitution  of  the  United  States 
provides  that  congress  shall  have  power  to  regulate  com- 
merce among  the  states  and  establish  post  offices  and  post 
roads.  Pursuant  to  the  first  of  these  provisions,  congress 
has  provided  by  the  Act  of  July  2, 1890,  that 

"  Every  contract,  combination  in  the  form  of  tmst  or  otherwise  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal.  Every 
person  who  shall  make  any  such  contract  or  engage  In  any  such 
combination  or  conspiracy  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by  fine  not  exceeding 
$5,000  or  by  imprisonment  not  exceeding  one  year,  or  by  both  said 
punishments  In  the  discretion  of  the  court" 

"  Trade  '*  has  been  defined  as  "  the  exchange  of  commodi- 
ties for  other  cconmodities  or  for  money;  the  business  of 
buying  and  selling;  dealing  by  way  of  sale  or  exchange." 
The  word  "  commerce,"  as  used  in  the  statute  and  under  the 
terms  of  the  constitution,  has,  however,  a  broader  meaning 
than  the  word  "trade."  Commerce  among  the  states  con- 
sists of  intercourse  and  traffic  between  their  citizens,  and 
includes  the  transportation  of  persons  and  property,  and  the 
navigation  of  public  waters  for  that  purpose,  as  well  as  the 
purchase,  sale,  and  exchange  of  commodities.  County  of 
Mobile  V.  KimbaUy  102  U.  S.  702;  Gloucester  Ferry  Co.  v. 
Pennsylvania^  114  U.  S.  203,  6  Sup.  Ct  826.  The  primary 
object  of  the  statute  was  undoubtedly  to  prevent  the  de- 
struction of  legitimate  and  healthy  competition  in  interstate 
commerce  by  individuals,  corporations,  and  trusts,  grasping, 
engrossing,  and  monopolizing  the  markets  for  commodities. 
U.  S.  V.  Patterson^  65  Fed.  606.  But  its  provisions  are  broad 
enough  to  reach  a  combination  or  conspiracy  that  would  in- 
terrupt the  transportation  of  such  commodities  from  one  state 
to  another,  and  in  this  view  the  scope  and  purpose  of  the 
statute  have  been  the  subject  of  consideration  in  the  courts, 
notably  in  the  case  of  Z7.  S.  v.  Workingmen^s  Amalgamated 
Council^  64  Fed.  995.    That  action  was  brought  by  the 
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United  States  in  the  eastern  dis^ct  of  Louisiana  against 
the  Workingmen's  Amalgamated  Council  of  New  Orleans, 
La.,  and  others,  to  restrain  the  defendants  from  interfering 
with  interstate  and  foreign  commerce.  The  facts  were  that  a 
disagreement  had  arisen  between  the  warehousemen  and  their 
employ^  and  the  principal  draymen  [842]  and  their  sub- 
ordinates c(mceming  the  recognition  that  should  be  accorded 
by  the  employers  to  the  demands  of  certain  labor  organiza- 
tions in  New  Orleans,  and  it  was  threatened  that  unless  there 
was  an  acquiescence  in  these  demands  all  the  labor  organiza- 
tions would  leave  work,  and  would  allow  no  work  in  any 
department  of  business,  and  violence  was  threatened  in  sup- 
port of  the  demands.  In  some  branches  of  business  the  effort 
was  made  to  replace  the  union  men  by  other  workmen. 
This  was  rested  by  the  intimidation  springing  from  vast 
throngs  of  the  union  men  assembling  in  the  street,  and  in 
some  instances  by  violence,  so  that  the  result  was  that  by  the 
intended  effects  of  the  doings  of  the  defendants  not  a  bale 
of  goods  constituting  the  commerce  of  the  country  could  be 
moved.  It  was  held  by  the  court  that  the  facts  of  that  case 
brought  it  within  the  provisions  of  the  statute.  In  other 
words,  it  was  determined  that  a  combination  of  men  who  by 
violence  and  intimidation  restrained  trade  and  commerce 
among  the  several  states  or  with  foreign  nations  were  acting 
in  violation  of  this  law,  notwithstanding  they  may  have  had 
in  view  some  other  purpose  in  relation  to  their  employment 
You  will  observe  that  in  this  case  the  elements  of  intimida- 
tion and  violence  were  present.  It  was  not  a  case  where 
the  men  merely  quit  work,  putting  their  employers  to  no 
other  inconvenience  than  of  securing  other  men  to  fill  their 
places,  but  it  was  a  case  where  force  and  intimidation  were 
used  to  prevent  any  one  in  that  locality  from  engaging  in  the 
lawful  and  necessary  business  of  moving  the  commerce  of  the 
country.  The  order  granting  an  injunction  in  that  case 
was  aflSrmed  by  the  circuit  court  of  appeals  in  the  fifth  cir- 
cuit 6  C.  C.  A.  258,  67  Fed.  86.  The  law  as  thus  declared 
by  a  court  of  recognized  ability  and  authority  was  recently 
applied  by  Judge  McKenna  of  the  circuit  court  of  this  dis- 
trict in  like  manner  to  one  feature  of  the  state  of  affairs  to 
which  I  am  now  directing  your  attention.  This  law  de- 
lOSyO**— S.  Doc.  Ill,  62-1,  vol  1 ^20 
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termines  that  any  ccmibination  or  conspiracy  on  the  part  of 
any  class  of  men  who  by  violence  and  intimidation  prevent 
the  passage  of  railroad  trains  engaged  in  transporting  the 
interstate  commerce  of  the  country  is  a  violation  of  the  act 
of  July  2, 1890. 

Another  agency  of  the  government  is  involved  in  the 
transportation  of  the  mails,  and  to  protect  and  secure  the 
efficiency  of  that  branch  of  the  service  it  has  been  enacted 
that  all  railroads  or  parts  of  railroads  which  are  now  or 
hereafter  may  be  in  operation  are  established  as  post  roads 
(Eev.  St  §  3964) ;  that  the  postmaster  general  shall  in  all 
cases  decide  upon  what  trains  and  in  what  manner  the  mails 
shall  be  conveyed  (section  3,  Act  March  3,  1879;  20  Stat. 
368) ;  and  every  railway  company  conveying  the  mails  shall 
carry  on  any  train  whidi  may  run  over  its  road,  and  without 
extra  charge  therefor,  all  mailable  matter  directed  to  be 
carried  thereon,  with  the  person  in  charge  of  the  same  (Rev. 
St  §  4000).  It  is  further  provided  in  section  3995  of  the 
Revised  Statutes  that  "  any  person  who  shall  knowingly  and 
willfully  obstruct  or  retard  the  passage  of  the  mail,  or  any 
carriage,  horse,  driver  or  carrier  carrying  the  same,  shall 
for  every  such  offense  be  punished  by  a  fine  of  not  [843] 
more  than  $100."  This  statute  has  also  been  before  the 
courts  in  cases  where  bodies  of  men  operating  as  labor  organi- 
zations have  prevented  the  passage  of  trains  carrying  the 
mails.  In  the  case  of  V.  S.  v.  Clark^  in  the  district  court  of 
the  United  States  for  the  eastern  district  of  Pennsylvania 
(28  Int  Eev.  Bee  306,  Fed  Cas.  No.  14,805),  the  defendant 
was  one  of  a  number  of  persons  who  assembled  at  the  depot 
of  the  Lehigh  Valley  Railroad  at  South  Easton,  Pa.  On 
the  arrival  of  the  mail  train  at  the  depot,  the  defendant, 
who  had  no  connection  with  the  train,  said  to  persons  having 
charge  of  it  that  the  mail  car  could  go  on,  but  not  the  rest 
of  the  train.  The  defendant  afterwards  got  on  the  train, 
and,  with  others,  placed  it  on  a  siding,  where  it  remained 
for  several  days.  Judge  Cadwallader,  in  charging  the 
jury  upon  these  facts,  said: 

**  The  defendant  Is  charged  with  retarding  the  transportation  of 
the  maiL  •  •  •  The  mall,  in  point  of  fact,  was  retarded,  as  the 
postmaster  testifies,  two  or  three  days.  The  occurrence  which  re- 
tarded it,  according  to  the  tendency  of  the  proofs,  was  that  seyeral 


Digitized  by 


Qoo^^ 


IK  BB  GBAND  JUBT.  906 

Obarge  to  the  Grand  Jury. 

persons  were  assCTabled  at  the  depot  at  Easton  for  no  lawful  pur- 
pose, and  that  one  or  more  of  them  declared  that  the  mail  might  go 
on,  bat  the  passenger  train  shonld  not  They  uncoupled  the  mail, 
and  afterwards  coupled  it  for  the  purpose  of  carrying  it,  as  they  did, 
to  a  siding.  If  that  was  the  fact,  and  their  purpose  was  to  retard  the 
train  which  transported  the  mail,  it  matters  not,  in  point  of  law, 
whether  they  were  or  were  not  willing  that  the  mall  car  or  baggage 
car  or  the  particular  vehicle  carrying  the  mall  should  go  on."* 

The  learned  judge  then  quotes  with  approval  the  opinion 
of  Judge  Drummond  of  Qiicago  upon  die  subject,  as  fol- 
lows: 

"  In  relation  to  the  transportation  of  the  mails  by  means  of  rail- 
roads it  is  true  that  it  appears  by  the  evidence  in  this  case  that  these 
defendants  were  willing  that  the  mail  car  should  go,  but  It  must  be 
borne  in  mind  that  the  mail  car  can  only  go  in  such  a  way  as  to  enable 
the  railroad  to  transport  the  mail  where  there  are  other  cars  accom- 
panying it  It  is  not  practicable,  as  a  general  thing,  for  a  railroad  to 
transport  a  mail  car  by  Itself,  because  that  would  be  attended  by  seri- 
ous loss ;  so  that  while  nominally  they  permit  the  mail  car  to  go,  tliey 
really,  by  preventing  the  transit  of  other  passengers  cars,  interfere 
with  the  transportation  of  the  malls." 

Tou  will  observe  that  the  law  is  applicable  to  the  case  of 

an  obstruction  interposed  for  a  purpose  other  than  that  of 

retarding  the  mails.    This  was  decided  to  be  the  law  by  the 

supreme  court  of  the  United  States  as  long  ago  as  1869  in 

the  case  of  U.  S.  v.  Kirby^  where  it  was  said : 

''Whoi  the  acts  which  create  the  obstruction  are  in  themselves 
unlawful,  the  intention  to  obstruct  will  be  imputed  to  their  author, 
although  the  attainment  of  other  ends  may  have  been  his  primary 
object"    7WalL486. 

In  the  case  of  U.  S.  v.  Thomas^  66  Fed.  881,  the  transpor- 
tation of  the  mails  had  been  obstructed  bj  some  persons 
acting  under  the  influence  of  a  strike.  Judge  Jackson,  in 
addr^ing  the  jury,  submitted  observations  intended  for  the 
strikers.    He  said : 

"You  have  no  right  to  go  Into  a  strike  and  undertake  to  stop  the 
transportation  of  the  maUs  of  the  United  States,  undertake  to  stop 
the  running  of  the  cars  of  the  country,  or  undertake  to  stop  the 
business  which  is  carried  on  the  great  highways  of  the  country,  and 
whi^  is  the  mainspring  to  the  success  of  a  country  like  ours.  If 
all  this  is  done,  then  you  step  upon  a  right  which  you  have  no  right 
to  Interfere  with.  I  make  these  general  remarks  on  [844]  this 
occasion  with  a  hope  that  I  may  reach  the  ear  of  the  intelligent 
masses,  that  thoy  may  see  at  once  the  error  they  have  fallen  into. 
Rely  not  upon  combination  and  strikes  to  protect  your  interests. 
Th^  are  disastrous,  st<^)ping  your  mills,  and  stopping  the  enter- 
prises and  business  of  the  community  which  furnish  the  wage-earner 
the  means  to  support  his  home.  Do  not  resort  to  such  measures  to 
stop  onr  manufactures,  our  mills,  or  the  transportation  of  the  mails 
of  the  United  States,  which  is  so  great  and  important  an  element  of 
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our  country  for  the  comfort  and  welfare  of  society.  If  you  take  this 
thing  up  and  look  at  it,  and  ponder  over  It,  and  see  the  result  that 
must  necessarily  follow  such  a  course  of  action,  and  the  train  of 
circtmistancee  that  must  necessarily  accompany  it,  you  would  refuse 
to  ^iter  into  these  combinations  and  strikes." 

That  the  passage  of  the  mails  over  certain  lines  of  railroad 
in  this  state  has  be^i  retarded  and  obstructed  there  is  no 
question.  The  regular  receipt  and  dispatch  of  mails  over 
the  roads  of  the  Southern  Pacific  Company  have  in  fact  been 
suspended  at  the  San  Francisco  post  office  for  a  period  of 
about  two  weeks.  Who  is  responsible  for  this  state  of  af- 
fairs? The  strikers,  the  railroad  company,  or  botht  The 
railway  is  a  great  public  highway,  and  the  duty  of  the  rail- 
road company  as  a  common  carrier  is  first  to  the  public. 
The  road  must  be  kept  in  operation  for  the  accommodation 
of  the  public,  if  it  is  possible  to  do  so  with  the  force  and  ap- 
pliances within  reach.  Any  negligence  in  this  respect  is 
not  excused  by  temporary  difficulties  capable  of  being 
promptly  removed.  The  damage  and  interruption  caused  by 
the  elements  usually  receive  prompt  attention,  that  traffic 
may  not  be  suspended  longer  than  is  absolutely  necessary. 
The  same  energy  and  good  faith  should  be  ol^erved  with 
respect  to  the  removal  of  labor  and  other  difficulties.  RaU- 
road  Co.  v.  Hazen^  84  HI.  86.  The  present  controversy  be- 
tween the  Southern  Pacific  and  its  employes  appears  to  be  in 
relation  to  the  movement  of  Pullman  cars.  Both  parties  to 
this  controversy  have  announced  in  the  public  press  that 
they  have  been  ready  and  willing  from  the  first  to  move 
freight  cars  and  passenger  trains  without  Pullman  cars.  In 
my  opinion,  the  situation  has  been  of  such  an  extraordi- 
nary character,  and  the  interruption  to  commerce  and  the 
transportation  of  the  mails  so  serious  and  long-continued, 
as  to  have  required  of  the  railroad  company  to  temporarily 
waive  questions  concerning  the  make-up  of  regular  \^Km& 
(as  the  officers  of  the  company  claim  to  have  done),  and  em- 
ploy sudi  resources  as  the  company  had  in  the  movement  of 
other  trains  in  an  effort  to  relieve  the  prevailing  congestion 
and  distress.  This  obligation  I  believe  to  have  been  a  public 
duty,  and  a  willful  failure  to  perform  this  duty  with  respect 
to  the  movement  of  the  mails  and  interstate  commerce  is 
therefore,  in  my  judgment,  within  the  purview  of  the  statute. 
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It  is  your  duty  to  determine  this  question  under  the  law  as 
I  have  stated  it  to  you,  and  present  the  guilty  parties  to  the 
court  for  prosecution.  In  this  inquiry  you  will  not  limit 
your  examination  to  the  conduct  of  any  particular  class  of 
persons,  but  carefully  scrutinize  the  ads  of  all  parties  con- 
cerned, whether  they  are  officers  of  the  railroad  company  or 
employes,  and  without  fear  or  favor  or  influence  of  any 
kind  point  out  in  the  proper  manner  the  persons  who  have 
transgressed  the  law  and  imperiled  the  best  interests  of  this 
state.  [845]  It  is  our  duty  to  uphold  the  authority  and 
majesty  of  the  law,  and  see  to  it  that  those  who  have  vio- 
lated its  provisions,  whoever  they  may  be,  are  brought  to  the 
bar  of  justice. 

In  your  inquiry  you  may  find  that  parties  have  so  asso- 
ciated themselves  togetiier  in  their  conduct  as  to  bring  them 
within  the  law  of  conspiracy.  The  statute  of  the  United 
States  upon  that  subject  is  as  follows: 

Section  5440,  Rev.  St :  "  If  two  or  more  persons  conspire  either  to 
commit  any  off^ise  a^inst  the  United  States,  or  to  defraud  the 
United  States  in  any  manner,  or  for  any  purpose,  and  one  or  more  of 
such  parties  do  any  act  to  effect  the  object  of  the  conspiracy,  all  par- 
ties to  such  conspiracy  shall  be  liable  to  a  penalty  of  not  more  than 
ten  thousand  dollars,  or  to  imprisonment  for  not  more  than  two 
years,  or  to  both  fine  and  imprisonment,  in  the  discretion  of  the  court" 

The  elements  of  this  offense  are  the  combination  or  con- 
spiracy to  violate  the  law,  and  the  overt  act  or  acts  to  carry 
the  conspiracy  into  effect  Where  several  persons  are  proved 
to  have  combined  together  for  the  same  illegal  purpose,  any 
act  done  by  one  of  the  parties  in  pursuance  of  the  original 
concerted  plan,  and  with  reference  to  the  common  object,  is, 
in  the  contemplation  of  the  law,  the  act  of  the  whole  party, 
and  therefore  the  proof  of  such  act  will  be  evidence  against 
any  of  the  others  who  were  engaged  in  the  same  conspiracy. 

It  is  also  true  that  any  declaration  made  by  one  of  the  par- 
ties during  the  pendency  of  the  illegal  enterprise  is  not  only 
evidence  against  himself,  but  is  evidence  against  the  other 
parties,  who,  as  we  have  seen,  when  the  combination  is 
proved,  are  as  much  responsible  as  if  they  had  done  the  act 
themselves.  You  will  observe  in  this  connection  that  the  act 
of  combination  to  violate  the  statute  is  the  important  element 
in  the  crime  of  conspiracy.    The  law  regards  the  act  of  un- 
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lawful  combination  and  confederacy  as  dangerous  to  the 
peace  of  society,  and  declares  that  such  ccmibination  and  con- 
federation of  several  persons  to  commit  crime  requires  an 
additional  restraint  to  those  provided  for  the  commission  of 
the  crime,  and  makes  criminal  the  conspiracy,  with  penal- 
ties and  punishments,  distinctive  from  those  prescribed  for 
the  crime  the  subject  of  the  conspiracy.  You  can  readily 
appreciate  why  this  is  true.  A  conspiracy  becomes  powerful 
and  effective  in  the  accomplishment  of  its  illegal  purpose 
in  proportion  to  the  numbers,  power,  and  strength  of  the 
combination  to  effect  it  It  is  also  true  that,  as  it  involves  a 
number  in  a  lawless  enterprise,  it  is  proportionally  demor- 
alizing to  the  well-being  and  character  of  the  men  engaged 
in  it,  and,  as  a  consequence,  to  the  safety  of  the  community  to 
which  they  belong.  The  statutes  I  have  cijted  indicate  the 
general  diaracter  of  the  investigation  you  will  be  required  to 
make  concerning  the  affairs  of  the  railroad  company  in  the 
transportation  of  the  mails  and  in  the  movement  of  interstate 
commerce.  With  the  merits  of  the  controversy  between  the 
railroad  company  and  its  employ^  you  have  nothing  to  do, 
except  in  so  far  as  the  facts  relating  thereto  may  furnish 
evidence  as  to  the  actual  parties  engaged  in  violating  the  laws 
of  the  United  [846]  States.  The  right  of  labor  to  organize 
for  its  own  benefit  and  protection  is  not  questioned.  It  has 
the  same  right  in  this  respect  as  any  other  association,  and, 
perhaps,  in  some  respects,  its  freedom  is  properly  greater. 
The  laboring  man  is  entitled  to  the  highest  wages  and  the 
best  conditions  he  can  command,  but  he  is  not  entitled  to  in- 
terfere with  the  rights  and  property  of  others,  and  by  force 
or  other  unlawful  means  seize  upon  the  appliances  of  organ- 
ized industry,  and  set  at  defiance  the  laws  of  the  government. 
The  right  of  workingmen  to  quit  work,  either  singly  or  in  a 
body  (subject  only  to  the  civil  obligations  of  contracts) ,  is  not 
denied,  provided  that  the  abandonment  of  service  is  accom- 
plished in  a  peaceful  and  orderly  manner;  and  here  again 
the  privilege  or  freedom  must  be  exercised  without  inter- 
fering with  the  rights  and  property  of  others.  It  may  be 
said  tiiat  this  freedom  or  privilege  accorded  to  the  laboring 
men,  with  the  restrictions  named,  is  of  no  great  value,  since  he 
is  thereby  prevented  from  securing  the  protection  he  ought 
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to  have  for  his  labor,  and  the  power  to  redress  his  grievanoeB. 
This  may  be  true,  and  it  may  be  conceded  that  the  relations 
of  labor  to  capital  present  a  difficult  problem  for  solution, 
but  it  seems  to  me  that  the  intelligence  of  the  people  ought 
to  solve  this  questicm  in  a  peaceful  and  proper  manner.  It 
certainly  cannot,  with  the  consent  of  the  courts,  be  settled  by 
violence  or  any  unlawful  means. 

It  will  appear  to  you  from  what  I  have  said  tiiat  a  very 
serious  and  important  duty  devolves  upon  you  as  grand 
jurors  of  this  court.  Your  oath  requires  you  to  diligently 
inquire  and  true  presentments  make  ^'  of  such  articles,  mat- 
ters, and  things  as  shall  be  given  you  in  charge  or  otherwise 
come  to  your  knowledge  touching  the  present  service.**  The 
oath  indicates  the  impartial  spirit  with  which  your  duties 
should  be  performed.  You  are  to  present  no  one  from  envy, 
hatred,  or  malice,  nor  should  you  leave  any  one  unpreeented 
for  fear,  favor,  affection,  hope  of  reward  or  gain,  but  diould 
present  all  things  truly  as  they  come  to  your  knowledge, 
according  to  the  best  of  your  understanding.  In  each  judi- 
cial district  there  is  a  United  States  attorney,  appointed  by 
the  president  to  represent  the  interests  of  the  government 
in  the  prosecution  of  parties  charged  with  the  commission 
of  public  offenses  against  the  laws  of  the  United  States.  The 
United  States  attorney  for  this  district  will  therefore  appear 
before  you,  and  present  the  accusations  which  tiie  government 
may  desire  to  have  considered  by  you.  He  will  point  out 
to  you  the  laws  other  than  those  I  have  mentioned  which 
the  government  deems  to  have  been  violated,  and  will  sub- 
poena for  your  examination  such  witnesses  as  he  may  con- 
sider important,  and  also  such  other  witnesses  as  you  may 
direct  In  your  investigations  you  will  receive  only  legal 
evidence,  to  the  exclusion  of  mere  reports,  suspicions,  and 
hearsay  evidence.  Subject  to  this  qualification,  you  will  re- 
ceive all  liie  evidence  presented  which  may  throw  light  upon 
the  matter  under  consideration,  whether  it  tend  to  establish 
the  innocence  or  the  guilt  of  the  accused.  And  more,  if  in 
the  course  of  your  inquiries  you  have  reason  to  believe  that 
there  is  other  evidence  not  presented  to  you  within  your 
reach,  which  would  qualify  or  [847]  explain  away  the  charge 
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under  investigation,  it  will  be  your  duty  to  order  such  evi- 
dence to  be  produced.  Formerly  it  was  held  that  an  in- 
dictment might  be  found  if  evidence  were  produced  suffi- 
cient to  render  the  truth  of  the  charge  probable.  But  a 
different  and  a  more  just  and  merciful  rule  now  prevails.  To 
justify  the  finding  of  an  indictment  you  must  be  convinced, 
so  far  as  the  evidence  before  you  goes,  that  the  accused 
is  guilty;  in  other  words,  you  ought  not  to  find  an  indict- 
ment unless,  in  your  judgment,  the  evidence  before  you, 
unexplained  and  uncontradicted,  would  warrant  a  convic- 
tion by  a  petit  jury.  To  authorize  you  to  find  an  indict- 
ment or  presentment,  there  must  be  a  concurrence  of  at 
least  12  of  your  number, — a  mere  majority  will  not  suffice. 
You  are  to  keep  your  deliberations  secret,  and  allow  no  one 
to  question  you  as  to  your  own  action,  or  the  action  of 
your  associates  on  the  grand  jury.  In  the  progress  of  your 
examinations,  should  questions  arise  concerning  which  you 
may  desire  further  instructions  from  the  court,  you  may 
come  into  court  for  that  purpose,  and  the  law  will  be  further 
explained  to  you  with  respect  to  such  questions. 


[810]     AETHUR  ET  AL.  v.  OAKES  ET  AL. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    October  1,  1894.) 
[03  Fed.,  310.] 

[This  decision,  although  sometimes  cited,  was  not  based 

upon  the  anti-trust  law.    It  was  ah  appeal  from  certain 

injunctions  issued  in  the  case  of  Farmers^  Loan  and  Trust 

Co.  V.  Northern  Paciiic  R.  Co.,  60  Fed.  803.    On  page  329  of 

the  decision  the  court  said :] 

'*  In  the  course  of  the  argument  some  reference  was  made  to  the  act 
of  Congress  of  July  2,  1890,  entitled  *An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies.'  (26  Stat, 
209.)  It  is  not  necessary  In  this  case  to  decide  whether,  within  the 
meaning  of  that  statute,  the  acts  and  combinations  against  which  the 
Injunction  was  aimed  would  have  been  in  restraint  of  trade  or  com- 
merce among  the  several  states.  This  case  was  not  based  upon  that 
act  The  questions  now  before  the  court  have  been  determined  with- 
out reference  to  the  above  act,  and  upon  the  general  principles  that 
control  the  exercise  of  Jurisdicti<m  by  courts  of  equity." 
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[27]      UNITED  STATES  v.  ELLIOTT  ET  AL.* 
(Circnlt  Court,  E.  D.  MISBonrt.    October  24,  18M.) 
[64  Fed.,  27.] 

OoNsrauoT  IN  Rkstraint  or  IimssTATB  GoMiffEBOi — What  Oonsti- 
TUTB8. — A  combination  by  railroad  employes  to  prevent  all  the  rail- 
roads of  a  large  city  engaged  In  carrying  the  United  States  mails 
and  in  interstate  commerce,  from  carrying  freight  and  passengers, 
hauling  cars,  and  securing  the  services  of  persons  other  than  strik- 
ers, and  to  induce  persons  to  leave  the  service  of  such  railroads.  Is 
within  Act  July  2, 1890,  %  1,  which  provides  that  every  contract,  com- 
bination in  the  form  of  trust  or  otherwise,  "or  conspiracy  In  re- 
straint of  trade  or  commerce  "  among  the  states,  is  illegal.^ 

fiUicB— Injunction — ^Poweb  or  Ck>N0BX88  to  Autho&izb. — ^Act  July  2, 
1890,  S  4,  whlc&  provides  that  the  circuit  courts  of  the  United  States 
have  Jurisdiction  to  restrain  combinations  and  conspiracies  to  ob- 
struct and  destroy  interstate  commerce,  before  such  objects  are  ac- 
oomplisbed,  is  not  void  for  want  of  power  in  congress  to  authorlae 
sudi  proceedings. 

Sam>— Injunction  Obdsb— Pkbsons  not  Named  in  Bill.— Under  Act 
Juy  2, 1890,  S  5,  an  injunction  order  in  an  action  to  enjoin  an  Illegal 
conspiracy  against  interstate  commerce  may  provide  that  it  shall 
be  in  force  on  defendants  not  named  in  the  bill,  but  who  are  within 
[88]  the  terms  of  the  order,  where  it  also  provides  that  it  is  oper- 
ative on  all  persons  acting  in  concert  with  the  designated  com- 
q»irators,  though  not  named  in  the  writ,  after  the  commission  of 
some  act  by  them  in  furtherance  of  the  conspiracy,  and  service  of 
the  writ  on  them. 

Bill  by  the  United  States  against  M.  J.  Elliott  and  others 
to  restrain  a  conspiracy  to  obstruct  and  destroy  interstate 
commerce  in  violation  of  Act  July  2,  1890  (26  Stat  209). 
A  preliminary  injunction  was  granted.  62  Fed.  801.  De- 
fendants demurred  to  the  bill.    Demurrer  overruled. 

Wm.  H.  Oloptonj  United  States  Attorney. 

W.  W.  Erwin^  S.  S.  Gregory^  and  W.  A.  Shumaker^  for 
defendants. 

Philips,  District  Judge  (orally). 

This  case  was  submitted  yesterday  on  the  demurrer  filed 
to  the  bill  by  certain  of  the  defendants.    The  district  attor- 

« Preliminary  injunction  granted  (02  Fed.,  801).    See  p.  262. 
ft  Syllahus  copyrighted,  1895,  hy  West  Publishing  Co. 
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ney  submitted  the  same  on  the  pleadings;  and  the  defend- 
ants, on  the  pleadings  and  an  extensive  brief.  This  suit  grew 
out  of  the  recent  "  strike,"  and  the  bill  was  filed  on  behalf 
of  the  United  States,  by  the  district  attorney,  under  di- 
rection of  the  attorney  general  of  the  United  States,  to  en- 
join the  defendants  from  the  consummation  of  an  organized 
conspiracy,  which  threatened  to  obstruct  and  was  impeding 
the  passage  of  the  United  States  mails,  and  interfering  with 
interstate  commerce.  The  demurrer,  of  course,  admits  all 
the  material  allegations  of  the  bill ;  that  is,  all  facts  which 
are  well  pleaded.  These  averments  may  be  sunmiarized  as 
f oUows :  It  is  charged,  in  substance,  that  the  defendants  have 
combined  and  confederated  together  to  prevent  the  several 
railroads  named  in  the  bill, — being  about  aU  of  the  many 
important  roads  coming  into  the  city  of  St  Louis,  Mo., — 
which  are  engaged  in  carrying  the  United  States  mails  and 
in  interstate  commerce,  carrying  passengers  and  freights, 
from  conducting  their  customary  business  in  transporting 
passengers  and  freights  between  and  among  the  different 
states  of  the  Union,  and  foreign  countries.  It  is  further 
charged  that  said  defendants  have  combined  and  conspired 
to  induce  persons  in  the  employ  of  said  railroads  to  leave  the 
service  of  their  respective  companies,  and  to  prevent  the  com- 
panies from  securing  the  services  of  other  persons  in  the 
place  of  those  induced  to  quit,  the  object  of  such  conspiracy 
being  to  prevent  said  railroad  companies  from  hauling  cars 
which  are  extensively  used  in  the  necessary  transaction  of 
their  business  in  interstate  commerce.  The  bill  charges  the 
conunission  of  divers  and  sundry  acts  by  the  alleged  con- 
spirators in  furtherance  of  the  objects  of  the  confederation. 
Among  other  things,  it  is  alleged  that  certain  of  the  defend- 
ants, under  the  leadership  of  one  Debs,  have  issued  orders 
and  directions  to  persons  in  the  employ  of  said  railroads  to 
act  subject  to  their  direction,  whereby  said  employ^  have 
been  commanded  and  required  to  cease  from  operating  the 
respective  railroads.  It  is  further  charged  that  certain  of 
said  defendants  have  threatened  to  tie  up  the  entire  opera- 
tions of  trains  of  such  of  said  companies  as  refuse  to  accede  to 
certain  demands  made  upon  them  by  the  leaders  of  the  con- 
spiracy, and  th^t  it  is  the  purpose  and  object  of  the  def end- 
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ants  to  90  obfitract  and  crip-  [89]  pie  the  business  of  said 
roads  as  to  prevent  them  from  performing  their  duties  and 
functions  as  common  carriers  of  freights  and  passengers 
among  the  several  states  through  which  the  several  lines  of 
said  roads  pass.  It  is  further  alleged  that  it  is  among  the 
objects  and  plans  of  said  conspirators  to  control  the  inter- 
state commerce  between  the  ci^  of  St  Louis  and  points  in 
other  states,  and  thereby  prevent  the  owners  of  said  roads 
from  exercising  any  independent  control  thereof  in  the  trans- 
action of  interstate  commerce.  The  bill  further  sets  up, 
what  is  quite  an  historic  fact  in  commercial  circles,  that  the 
city  of  St  Louis  is  a  large  live-stock  market  for  the  sale 
and  slaughter  of  cattle  and  hogs,  and  the  preparation  of  the 
same  for  food,  and  is  also  a  large  manufacturing  center, 
from  which  point  these  food  supplies  and  manufactured  ar- 
ticles are  distributed  to  various  points  throughout  the  United 
States,  and  other  necessaries  of  life,  which  have  become  es- 
sential to  the  commerce,  growth,  and  development  of  the 
country,  and  for  its  d(Hnestic  life,  and  that  the  aforesaid  in- 
terference with  the  transportation  of  these  supplies  is  a  great 
public  detriment,  not  only  to  said  city,  of  600,000  people,  but 
to  all  the  people  of  the  various  states  reached  by  the  exertions 
and  efforts  of  this  distributing  point,  who,  by  the  course  of 
business,  have  become  largely  dependent  upon  this  source  of 
supply.  The  object  of  the  bill  is  to  have  these  parties,  and 
their  aiders  and  abettors,  enjoined  and  restrained  from  the 
further  prosecution  of  their  unlawful  purpose  and  danger- 
ous conspiracy. 

The  demurrer  raises  the  question  of  the  jurisdiction  of 
this  court  over  the  subject-matter,  and  the  right  of  the  United 
States  to  bring  such  suit  in  equity ;  and  various  other  sug- 
gestions are  made,  of  minor  importance.  As  recited  in  the 
temporary  order  of  injunction  made  by  Judge  Thayer,  the 
suit  was  instituted  upon  the  authority  of  the  attorney  general 
of  the  United  States,  and  the  bill  is  properly  sworn  to,  in  the 
usual  form.  I  do  not  propose  to  go  into  any  extended  dis- 
cussion of  the  many  various  questions  discussed  by  counsel 
in  the  brief. 

It  is  a  fact  of  supreme  importance,  to  be  stated  at  the  very 
threshold  of  this  discussion,  that  the  regulation  and  control 
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of  commerce  among  the  states  of  the  Union,  and  with  for- 
eign nations,  is,  by  the  federal  constitution,  reposed  exclu- 
sively in  the  congress  of  the  United  States.  The  felt  neces- 
sity of  this  federal  jurisdiction  was  the  one  great  impelling 
cause  that  led  to  the  formation  of  the  federal  Union,  *and  the 
adoption  of  the  federal  constitution.  As  early  as  1778  this 
question  was  pressed  upon  the  c<msideration  of  congress  by 
a  memorial  from  the  state  of  New  Jersey,  and  in  1781  Dr. 
Witherspoon,  one  of  the  statesmen  of  that  day,  pres^ited  a 
resolution  which  declared  that  ^^it  is  indispensably  neces- 
sary that  the  United  States,  in  congress  assembled,  should 
be  vested  with  a  right  of  superintending  the  commercial 
regulations  of  every  state,  that  none  may  take  place  that  shall 
be  partial,  or  contrary  to  the  common  interests."  And  in 
1786  Virginia  adopted  a  resolution  appointing  commission- 
ers to  meet  with  like  commissioners  from  other  states,  and 
the  resolution  to  that  effect,  formulated  by  Mr.  Madison, 
recited  in  the  preamble  that  "Whereas,  the  relative  situa- 
tion of  the  United  States  has  [30]  been  found  on  trial  to 
require  uniformity  in  their  commercial  regulations,"  •  etc. 
That  great  jurist.  Chief  Justice  Marshall,  in  Brown  v.  Mary- 
land^ 12  Wheat.  445,  most  aptly  presents  this  matter,  as 
follows : 

"The  oppressed  and  degraded  state  of  commerce  previous  to  the 
adoption  of  the  constitution  can  scarcely  be  forgotten.  It  was  regu- 
lated by  foreign  nations  with  a  single  view  of  their  own  Interests, 
and  our  disunited  efforts  to  counteract  their  restrictions  were  rendered 
impotent  by  want  of  combination.  Congress,  Indeed,  possessed  the 
power  of  making  treaties,  but  the  inability  of  the  federal  government 
to  enforce  them  had  become  so  apparent  as  to  render  that  power,  in  a 
great  degree,  useless.  Those  who  felt  the  injury  arising  from  this 
state  of  things,  and  those  who  were  capable  of  estimating  the  in- 
fluence of  commerce  on  the  prosperity  of  nations,  perceived  tiie  neces- 
sity of  giving  the  control  over  this  Important  subject  to  a  single 
government  It  may  be  doubted  whether  any  of  the  evils  proceeding 
from  the  feebleness  of  the  federal  government  contributed  more  to 
that  great  Revolution  which  introduced  the  present  system  than  the 
deep  and  general  conviction  that  commerce  ought  to  be  regulated  by 
congress.  It  is  not,  therefore,  matter  of  surprise  that  the  grant  should 
be  as  extensive  as  the  mischief,  and  should  comprehend  all  foreign 
commerce  and  all  commerce  among  the  states.  To  construe  the  power 
so  as  to  Impair  its  efficacy  would  tend  to  defeat  an  object  in  the  attain- 
ment of  which  the  American  public  took,  and  Justly  took,  that  strong 
Interest  which  arose  from  a  full  conviction  of  its  necessity."  **  What 
then,  is  the  Just  extent  of  a  power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states?"    "The  power  is  coextensive 


Digitized  by 


Qoo^^ 


TJKITBD  STATES  t^.  ELLIOTT.  315 

Opinton  of  tto  Court. 

wiih  the  subject  on  which  it  acts,  and  cannot  be  stopped  at  the  exter* 
nal  boundary  of  a  state,  but  must  enter  its  interior."  "Commerce  is 
intercourse.    One  of  its  most  ordinary  ingredients  is  traflSc." 

In  the  passion  of  the  hour,  we  are  apt  to  forget  the  pit  from 
which  we  were  dug,  and  the  rock  of  permanency  upon  which 
our  feet  were  planted,  by  the  wise  and  patriotic  men  who 
constructed  the  fabric  of  our  government  The  power  to 
regulate  commerce  among  the  states  carries  with  it,  as  the 
supreme  court  has  repeatedly  held,  the  power  to  protect  and 
defend. 

On  July  2,  1890,  congress  passed  the  law  entitled  "An  act 
to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies,"  section  1  of  which  is  as  follows:  "Every 
contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy  in  restraint  of  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations,  is  hereby  declared  to 
be  illegal,"  It  may  be  conceded  that  the  controlling,  objec- 
tive point,  in  the  mind  of  congress,  in  enacting  this  statute, 
was  to  suppress  what  are  known  as  "  trusts  "  and  "  monopo- 
lies." But,  like  a  great  many  other  enactments,  the  statute 
is  made  so  comprehensive  and  far-reaching  in  its  express 
terms  as  to  extend  to  like  incidents  and  acts  clearly  within 
the  expression  and  spirit  of  the  law.  It  declares  that  every 
act,  combinaticm  in  the  form  of  a  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  among  the  states, 
or  with  foreign  nations,  is  forbidden.  Therefore,  any  com- 
bination or  confederation  among  two  or  more  persons,  in 
restraint  of  trade  or  commerce,  comes  within  the  express  let- 
ter of  the  statute.  The  term  "'restraint  of  conmierce  "  was 
used  in  its  ordinary,  business  understanding  and  acceptation. 
Among  the  recognized  meanings  of  the  word  are  "  prohibi- 
tion of  action;  holding  or  pressing  back  from  action;  hin- 
drance; confinement;  restriction."  It  is  a  restriction  or  hin- 
drance created  by  the  application  of  external  force.  It  is  a 
▼is  major  applied  directly  and  effectually  to  carriers  of  [31] 
interstate  commerce,  which  prevents  them  from  operation. 
Olivera  v.  Insuranoe  Oo^  8  Wheat  193.  It  was  perfectly 
competent  for  congress,  in  the  exercise  of  its  constitutional 
jurisdiction  of  the  whole  subject  of  such  conmierce,  to  pass 
laws  to  prevent  and  suppress  unlawful  conspiracies  and  corn- 
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binatipns  to  interfere  Vith  ihe  operation  of  such  oommerce. 
Accordingly,  section  4  of  said  act  provides  that: 

"The  several  circuit  courts  of  the  United  States  are  hereby  in- 
vested with  Jurisdiction  to  prevent  and  restrain  violations  of  this  act ; 
and  it  shall  be  the  duty  of  the  several  district  attorneys  of  the  United 
States,  in  their  respective  districts,  under  the  direction  of  the  attorney 
general,  to  institute  proceedings  in  equity  to  prevent  and  restrain  such 
violations.  Such  proceedings  may  be  by  way  of  petition  setting  forth 
the  case  and  praying  that  such  violation  shall  be  enjoined  or  other- 
wise prohibited."  "When  the  parties  complained  of  shall  have  been 
duly  notified  of  such  petition  the  court  shall  proceed,  as  soon  as  may 
be,  to  the  hearing  and  determination  of  the  case;  and  pending  sudj 
petition  and  l)efore  final  decree,  the  court  may  at  any  time  malce  such 
temx)orary  restraining  order  or  prohibition  as  shall  he  deemed  Just  In 
the  premises.*' 

It  was  pursuant  to  this  statute,  inter  alia,  that  Judge 
Thayer  issued  the  temporary  restraining  order  in  this  case. 
I  am  unable  to  perceive  the  force  of  the  argument  against 
the  power  of  congress  to  authorize  such  civil  proceedings  in 
equity  to  suppress  and  restrain  combinations  and  conspir- 
acies to  accomplish  the  obstruction  and  destruction  of  inter- 
state commerce  and  trade  before  it  is  accomplished.  It  was 
just  as  competent  for  congress  to  provide  this  civil  remedy  of 
prevention  as  it  was  to  provide  for  punishment  in  a  criminal 
proceeding  for  the  unlawful  conspiracy  entered  upon  or 
consummated. 

It  is  urged  by  counsel  for  defendants  that  courts  of  equity 
will  not  interpose  by  injunction  to  prevent  the  commission 
of  an  act  which,  when  done,  would  be  a  crime  penally  pun- 
ishable. This  is  an  ^'old  saw."  It  is  a  general  rule  of 
equity  jurisprudence  that  courts  of  chancery  will  not  inter- 
pose where  there  is  an  adequate  remedy  at  law,  nor  will 
they  ordinarily  interpose  to  prevent  the  commission  of  a 
crime.  A  well  and  long  established  exception  to  this  rule 
is  that  where  parties  threaten  to  commit  a  criminal  offense, 
which,  if  executed  against  private  property,  would  destroy 
it,  and  occasion  irreparable  injury  to  the  owner,  and  espe- 
cially where  such  destruction  would  occasion  a  multiplicity 
of  suits  to  redress  the  wrong  if  committed,  courts  of  equity 
may  interpose  by  injunction  to  restrain  the  threatened  in- 
jury. The  law,  it  does  seem  to  me,  would  be  very  imperfect, 
and  indeed  impotent,  if  a  number  of  irresponsible  men  could 
conspire  and  confederate  together  to  destroy  my  proi>ert7, 
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to  demolish  or  bum  down  my  house,  that  I  should  be  re- 
mitted alone  to  the  criminal  statutes  for  their  prosecution 
after  my  property  was  destroyed.  Most  generally,  such  law- 
breakers who  engage  in  such  conspiracies  are  a  lot  of  pro- 
fessional agitators.  They  have  no  property  to  respond  in 
damages.  Their  tongues  are  their  principal  stock  in  trade; 
and  inasmuch  as  imprisonment  for  debt  is  abolished,  and 
cruel  and  unusual  punishments  are  prohibited,  an  execution 
would  be  quite  unavailing.  It  certainly  presents  a  case  that 
most  strongly  appeals  to  the  strong  arm  of  a  court  of  equity 
to  reach  forth  to  pre-  [32]  vent  great  injury  and  loss,  as  the 
only  means  of  conserving  the  rights  of  private  property. 
It  is  now  a  well-recognized  oflSce  of  a  court  of  equity  to 
conserve  and  preserve  the  rights  of  private  property  in  ad- 
vance of  its  molestation  and  appropriation,  where,  from  the 
peculiar  circumstances,  the  remedy  at  law  might  be  of  doubt- 
ful restitution.  In  the  recent  case  in  Chicago,  in  which 
E.  M.  Arthur  was  intervener,  against  Thomas  F.  Oakes  et 
al.  (63  Fed.  310),  Mr.  Justice  Harlan,  in  reviewing  the 
restraining  order  issued  by  Judge  Jenkins,  has  very  effectu- 
ally met  this  objection,  and  presented  the  law  respecting 
unlawful  conspiracies  with  a  force  and  clearness  to  forever 
set  this  question  at  rest.  It  may  not  be  out  of  place  here 
to  say  that  no  public  decision  has  perhaps  been  so  much 
misunderstood,  or  ignorantly  or  intentionally  misrepresented 
and  perverted,  as  that  of  the  distinguished  jurist.  The 
opinion  recognizes  the  right  of  employes  and  labor  organi- 
zations, in  the  absence  of  a  contract  binding  the  employ^ 
to  a  given  term  of  service,  whenever  they  become  dissatisfied 
with  their  employment  or  their  wages,  to  quit  the  service 
of  the  employer,  either  separately  or  collectively;  and  they 
have  a  right,  by  preagreement  or  preconcert  of  action,  to 
unite  together  for  taking  peaceful  and  lawful  means  to 
secure  an  increase  of  wages;  to  withdraw,  separately  or  in 
a  body,  from  the  service  of  the  employer,  when  dissatisfied. 
It  is  not  competent  for  the  courts  to  interpose  to  restrain 
their  right  of  volition,  which  is  among  the  natural  and 
inalienable  rights  of  every  citizen,  to  work  for  whom  he 
pleases,  where  he  can  get  employment,  and  to  quit  whenever 
he  is  dissatisfied  therewith.    But  the  opinion  distinctly  an- 
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noonoes  the  further  proposition  that  such  men  have  no  right 
to  conspire  and  combine  together,  not  only  for  the  purpose 
of  securing  better  conditions  and  wages,  and  quit  service 
if  not  secured,  but  to  go  further  for  the  purpose  of  pre- 
venting the  employer  from  supplying  the  places  vacated  with 
other  employes,  who  are  ready  and  willing  to  take  their 
places;  that  they  have  no  right  to  combine  and  confederate 
together  for  the  purpose  of  wantonly  injuring  and  destroy- 
ing the  property  of  their  employer,  and  to  obstruct  and 
interfere  with  his  dominion  over  and  control  of  his  private 
property.  An  act  which,  if  done  by  an  individual,  may 
be  lawful,  may  become  quite  a  different  thing  when  under- 
taken to  be  done  by  a  confederation  among  many,  having 
for  its  inspiration  the  purpose  of  injuring  and  destroying 
the  property  of  another,  by  preventing  him  from  prosecut- 
ing his  business  by  taking  into  his  service  others  to  supply 
the  places  of  those  who  voluntarily  have  gone  out  So  the 
learned  justice  says: 

••  It  seems  entirely  clear,  upon  authority,  that  any  combination  or 
conspiracy  upon  the  part  of  these  employ^  would  be  illegal,  which 
has  for  its  object  to  cripple  the  property  in  the  hands  of  the 
receivers,  and  to  embarrass  the  operations  of  the  railroad  under  thehr 
management,  either  by  disabling  or  rendering  unfit  for  use  the  en- 
gines, cars,  or  other  property  in  their  hands,  or  by  interfering  with 
their  possession,  or  by  actually  obstructing  their  control  or  man- 
agement of  the  property,  or  by  using  force,  intimidation,  threats, 
or  other  wrongful  methods  against  the  receivers  or  their  agents,  ot 
against  employes  remaining  in  their  service,  or  by  using  like  methods 
to  cause  employes  to  quit,  or  prevent  or  deter  others  from  entering 
the  service  in  place  of  those  leaving  it  Combinations  of  that  char- 
acter disturb  the  peace  of  society,  and  are  mischievous  in  the  extreme. 
Th^  Imperil  the  interests  [88]  of  the  public,  which  may  rightfully 
donand  that  the  free  course  of  trade  shall  not  be  unreasonably  ob- 
structed. They  endanger  the  personal  security  and  the  personal 
liberty  of  individuals,  who,  in  the  exercise  of  their  Inalienable 
privilege  of  choosing  the  terms  upon  which  they  will  labor,  enter 
or  attempt  to  enter  the  services  of  those  against  whom  such  com- 
binations are  aimed.  And  as  acts  of  the  character  referred  to  would 
have  defeated  the  proper  administration  of  the  trust  estate,  and 
inflicted  irreparable  injury  upon  it,  as  well  as  prejudiced  the  rights 
of  the  public,  the  circuit  court  properly  framed  its  Injunction  so 
as  to  restrain  all  such  acts  as  have  specifically  been  set  forth,  as  weU 
as  combinations  and  conspiracies  having  the  object  and  intent  of 
physically  injuring  the  property,  or  of  actually  interfering  with  the 
regular,  continuous  operation  of  the  railroad.** 

Further  on,  he  says: 

**  In  our  consideration  of  this  case,  we  have  not  overlooked  the  ob- 
servation of  coonMl  in  respect  to  the  use  of  special  Injonctlomi  to  pro* 
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▼ent  wrong  whlcdi.  If  oommittedt  may  be  otberwiae  readied  l|f  the 
court" 

Then,  after  observing  that  this  jurisdiction  of  a  court  of 

equity  should  be  cautiously  and  conservatively  exercised, 

said: 

**  It  will  be  refused  until  the  court  is  satisfied  that  the  case  before 
It  Is  of  a  right  about  to  be  destroyed,  irreparably  Injured,  or  great  and 
lasting  injury  about  to  be  done  by  an  illegal  act  In  such  a  case  the 
court  owes  it  to  its  suitors  and  its  own  principles  to  administer  tne 
only  remedy  the  law  allows,  to  prevent  the  commission  of  the  act  The 
authorities  all  agree  that  a  court  of  equity  should  not  hesitate  to  use 
this  power  when  the  circumstances  of  the  particular  case  in  hand  re- 
quire it  to  be  done,  in  order  to  protect  rights  and  property  againpt 
irreparable  damages  by  wrongdoers." 

Then,  quoted  from  Mr.  Justice  Story,  the  following: 

••  The  jurisdiction  of  these  courts  thus  operating  by  special  Injunc- 
tion is  manifestly  indispensable  for  the  purpose  of  social  Justice,  In  a 
great  variety  of  cases,  and  therefore  should  be  fostered  and  upheld  by 
a  steady  confidence." 

The  court  then  concludes  with  the  statement  that  no  other 

remedy  than  that  of  injunction,  to  meet  such  extraordinary 

conditions  of  affairs,  was  full  and  complete  for  the  protection 

of  the  property,  and  "  for  the  preservation  of  the  rights  of 

the  public  in  its  due  and  orderly   administration  by  the 

courts."    The  court  then  says : 

"  That  some  of  the  acts  enjoined  can  criminally  subject  the  wrong- 
doers to  actions  for  damages,  or  to  criminal  prosecution,  does  not  there- 
fore, in  itself,  determine  the  question  as  to  interference  by  injunction. 
If  the  acts  stop  at  crime,  or  involve  merely  crime,  or  if  the  injury 
threatened  could,  if  done,  be  adequately  compensated  in  damages, 
equity  would  not  interfere.  But  as  the  acts  threatened  involve  the 
irreparable  injury  to  and  destruction  of  property,  as  well  as  continuous 
acts  of  trespass,  to  say  nothing  of  the  rights  of  the  public,  the  remedy 
at  law  would  have  been  inadequate." 

This  doctrine  was  long  ago  announced  by  so  distinguished 

a  jurist  as  Mr.  Justice  Story,  who  said : 

**  If,  indeed,  courts  of  equity  did  not  interfere  in  cases  of  this  sort, 
there  would,  as  has  been  truly  said,  be  a  great  failure  of  Justice  in  this 
country." 

As  said  by  Judge  Thayeh  in  granting  this  provisional  in- 
junction : 

**  A  combination  whose  professed  object  is  to  resist  the  operation  of 
railroads  whose  lines  extend  from  a  great  city  into  adjoining  stetes, 
until  such  roads  accede  to  certain  demands  made  upon  them,  whether 
such  demands  are  in  themselves  reasonable  or  unreasonable.  Just  or 
unjust,  is  certainly  an  unlawful  conspiracy  in  restraint  of  commerce 
among  the  states ;  and  under  the  laws  of  the  United  States,  as  well  as 
at  common  law,  men  may  not  conspire  to  accomplish  a  lawful  purpoee 
by  unlawful  means.** 

10870«— S.  Doc  111,  62-1,  vol  1 ^21 
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[34]  It  would  present  a  most  anomalous  state  of  affairs, 
in  a  country  like  this,  if  men,  because  of  some  supposed  or 
real  grievance  with  an  employer  in  a  distinct  business,  should 
be  permitted  to  confederate  and  conspire  together  for  the 
purpose  of  coercing  the  employer  into  acceding  to  their  de- 
mands, and,  as  a  means  to  a  specific  end,  tie  up  and  stop 
independent  railroads  extending  from  the  Pacific  coast  to  the 
Lakes  on  the  north  and  northeast,  deaden  all  the  engines  on 
the  tracks;  thereby  intercepting  the  transportation  of  pas- 
sengers and  the  necessary  supplies  passing  from  one  state  to 
another,  and  stop  the  shipment  of  cattle,  sheep,  hogs,  com, 
wheat,  oats,  fruits,  and  vegetables.  It  is  impossible  to  state 
in  language  the  far-reaching  destructiveness  and  ruin  of 
such  a  scheme,  if  permitted  to  proceed  to  accomplishment. 
The  business  of  this  country  has  adjusted  itself  to  operations 
of  interstate  commerce.  Large  communities  of  people  are 
dependent  for  the  necessaries  of  life  upon  the  agricultural 
products  of  other  communities.  While  we  have  a  state  here 
with  a  productive  energy  and  capacity  for  producing  nearly 
all  the  necessaries  of  life,  yet,  because  of  the  fact  that  other 
localities  can  produce  with  less  labor  and  more  profit  certain 
supplies  than  the  local  community,  people  forbear  giving 
attention  to  the  production  of  articles  which  they  can  thus 
obtain  more  cheaply  and  readily,  and  depend  therefor  upon 
other  communities,  and  the  railroads  for  transporting 
such  supplies  from  one  state  to  another.  If  persons  may 
combine  and  confederate  together  to  stop  the  railroad  trains 
from  passing  from  one  city  and  one  state  to  another,  it  is 
easy  to  be  seen  how  quickly  and  readily  they  could  produce 
ruin,  famine,  and  death  in  our  great  cities.  They  could  cut 
off  such  necessaries  for  the  sustenance  of  life  as  an  adequate 
supply  of  coal,  and  in  one  month,  or  less,  produce  a  coal 
famine  in  city  and  country.  It  certainly  ought  to  be  per- 
missible to  the  government,  representing  the  whole  people, 
to  interpose,  to  preserve  and  protect  the  public  life  and  the 
public  health.  The  framers  of  the  federal  constitution 
builded  wisely  when  they  gave  to  congress  control  over  our 
interstate  commerce.  With  prophetic  eye,  they  looked  far 
into  the  future  of  their  country,  and  foresaw  the  develop- 
ment of  its  commerce,  and  the  absolute  necessity  of  the  free- 
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dom  of  oommercial  intercourse  between  the  different  com- 
munities extending  from  ocean  to  ocean.  The  fact  that  con- 
gress did  not  enact  the  statute  above  recited  until  1890,  is 
no  argument  against  the  existence  of  its  power.  Many 
powers  lodged  by  the  constitution  in  the  legislative  depart- 
ment long  lie  dormant,  until  the  exigency  arises  to  invoke 
them  into  activity.  As  said  by  Mr.  Justice  Miller  in  Sawyer 
V.  Hooffy  17  WbH.  620: 

"When  we  consider  the  rapid  development  of  corporations  as  In- 
Btrumentalities  of  the  commercial  and  business  world  In  the  last  few 
years,  with  the  corresponding  necessity  of  adapting  legal  principles 
to  the  new  and  varying  exigencies  of  this  business,  it  is  no  solid 
objection  to  such  a  principle  that  It  is  modem,  for  the  occasion  for  It 
could  not  sooner  have  arisen." 

Congress  passed  the  act  of  1890  in  response  to  the  public 
necessities.  And  as  the  sequel  proved,  in  the  great  extremity 
to  which  the  country  was  forced  last  summer,  the  framers 
of  the  law  "builded  wiser  than  they  knew."  The  furious 
assaults  made  on  the  federal  [35]  judiciary  in  connection 
with  this  trouble,  for  grasping  jurisdiction,  are  wholly  un- 
warranted, in  view  of  the  express  authority  given  the  courts 
by  said  act  of  congress.  The  federal  courts  are  the  creation 
of  the  federal  constitution,  and  the  laws  made  in  pursuance 
thereof.  It  is  their  office  to  execute,  and  not  make,  the  laws. 
They  possess  just  such  powers,  and  all  the  power  and  juris- 
diction, as  are  conferred  on  them  by  the  supreme  law  of 
the  land.  And  when  they  come  in  the  exercise  of  the  juris- 
diction with  which  they  have  been  clothed  by  an  express  act 
of  the  federal  legislature,  and  grant  injunctions,  as  they  did 
last  summer,  against  unlawful  combinations  of  men,  to  re- 
strain and  prevent  the  operations  of  the  unreasoning  and 
unappeasable  spirit  of  the  mob,  in  the  protection  of  the  free- 
dom of  trade  and  commerce,  to  break  the  blockades  on  the 
public  highways  so  as  to  open  up  travel  and  the  transporta- 
tion of  the  United  States  mails,  and  restore  by  civil  proc- 
esses the  healthful  glow  and  flow  of  a  nation's  commerce, 
they  come  as  servitors,  within  the  meaning  of  the  preamble 
to  the  federal  constitution,  ^\  to  establish  justice,"  and  to  con- 
serve the  public  welfare.  In  such  office  they  deserve  the  com- 
mendation of  all  good  men,  rather  than  the  hurtful  criti- 
cisms to  which  they  have  been  exposed.  It  is  well,  in  such  a 
crisis,  that  the  American  people  should  be  reminded  that  this 


Digitized  by 


Google 


322  64  hedbbaij  bbpobzbb^  tsc 

Syllabus. 

is  a  govermnent  of  law,  and  not  of  the  tumultuous  assembly 

controlled  by  one  spirit  to-day,  and  by  another  to-morrow. 

Objection  is  made  in  the  demurrer  and  the  brief  of  counsel 

that  the  restraining  order  granted  in  this  case  went  against 

parties  not  named  specifically  in  the  bill  and  the  restraining 

order.    The  language  of  the  provisional  order  in  this  respect 

is  as  follows: 

**It  is  ordered  that  the  aforesaid  injunction,  with  writ  of  injunc- 
tion, shall  be  in  force  and  binding  upon  such  of  the  defendants  as  are 
named  in  said  bill,  *  *  *  and  shall  be  binding  upon  such  defend- 
ants whose  names  are  not  stated,  but  who  are  within  the  terms  of  this 
order." 

The  order  further  directed  that  the  injunction  should  be 
operative  upon  aU  persons  acting  in  concert  with  the  desig- 
nated conspirators,  and. under  their  direction  and  control, 
and  where  parties  were  not  named  especially  in  the  writ,  but 
were  found  to  be  acting  in  concert  with  and  under  the  direc- 
tion of  the  alleged  conspirators,  and  commit  some  act  in 
furtherance  of  the  conspiracy,  then  the  marshal  should  serve 
the  writ  upon  them,  and  if,  after  service  of  the  writ  upon 
them,  they  did  any  act  in  violation  of  the  injunction,  they 
would  come  within  the  terms  of  the  restraining  order.  This, 
I  think,  it  is  competent  for  the  court  to  do,  under  section  6 
of  the  act  aforesaid,  and  that  it  was  conformable  to  the  cus- 
tom and  usage  of  courts  of  equity,  where  there  are  engaged 
such  large  numbers  of  unknown  persons  in  such  unlawful 
conspiracy.  As  the  order  of  injunction  was  not  to  become 
operative  upon  them  until  served  with  a  copy  thereof,  it 
does  not  lie  in  their  mouths  to  question  the  regularity  of  the 
proceeding.  My  conclusion  is  that  the  bill  is  sufficient,  and 
the  demurrer  is  overruled. 


[724]        UNITED  STATES  v.  DEBS  ET  AL.» 
UNION  TRUST  CO.  v.  ATCHISON,  T.  it  S.  F.  R.  CO. 

(Circuit  Court,  N.  D.  Illinois.    December  14,  1894.) 
[64  Fed.,  724.] 
Contempt— Pboceedinq   in   Equity — Conclusiveness   of   Answeb. — 
In  proceedings  for  contempt  in  equity,  a  sworn  answer,  however  full 

•  Writ  of  habeas  corps  denied  (158  U.  S.,  564).  See  p.  566.  Debs 
was  also  indicted,  with  others,  for  conspiracy  to  obstruct  the  mails  (65 
1M.»  210) .    That  decision  not  reprinted.    Anti-trust  law  not  considered. 
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aad  mieqolTOca],  is  not  condnsiTe,  even  In  the  ctse  of  a  itranger 
to  the  bill  for  the  injunction  which  has  been  yiolated.* 

SUmb — JtJsnncATioN — Ibrbgulabities. — Where  a  court  had  jnriadic* 
tlon  of  an  injunction  suit,  and  did  not  exceed  its  powers  tlierein,  no 
Irregularity  or  error  in  tlie  procedure  or  in  the  order  can  Justilly  dis- 
obedience of  the  writ 

[795]  Sams. — In  a  proceeding  for  contempt  in  disobeying  an  injunc- 
tion, the  sufficiency  of  the  petition  for  the  injunction,  in  respect  to 
matters  of  form  and  averment  merely,  cannot  t>e  questioned. 

EJQITITT  JusiSMonoN — ^RssTRAUfiNO  PuHLio  NuiSANCB. — Equity  hss 
Jurisdiction  to  restrain  public  nuisances  on  bill  or  information  filed 
by  the  proper  officer,  on  behalf  of  the  people. 

GoNTEifPT— Tbial  bt  Goubt. — ^Though  the  same  act  constitute  a  eon- 
tempt  and  a  crime,  the  contempt  may  be  tried  and  punished  by  the 
court 

Combinations  in  Restraint  of  Intisistatb  Comuzbce — Soopb  of  thb 
Statutb— OoNSPULACT.— Act  July  2,  1890  (26  Stat  200),  I  1,  declar- 
ing illegal  "every  contract,  combination  in  the  form  of  trust,  or 
otherwise,  or  conspiracy  **  in  restraint  of  trade  or  commerce  among 
the  states,  or  with  foreign  nations,  is  not  aimed  at  capital  merely 
and  combinations  of  a  contractual  nature,  which  by  force  of  the 
title,  "An  act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies,**  are  limited  to  such  as  the  courts  have 
declared  unlawful,  the  words  "in  restraint  of  trade"  having,  in 
connection  with  the  words  "contract,"  and  "combination,**  their 
common-law  significance,  but  the  term  "conspiracy"  is  used  in  its 
well-settled  legal  meaning,  so  that  any  restraint  of  trade  or  com- 
merce, if  to  be  accomplished  by  conspiracy,  is  unlawful. 

Samb — CoNSTBUOTioN. — ^Thc  construction  of  the  statute  is  not  affected 
by  the  use  of  the  phrase  "  in  restraint  of  trade,"  rather  than  one  of 
the  phrases  "  to  injure  trade  "  or  "  to  restrain  trade.** 

Samb — CoMMKBOB. — ^Thc  word  "commerce,"  in  the  statute,  is  not 
synonymous  with  "  trade,'*  as  used  in  the  common-law  phrase  "  re- 
straint of  trade,'*  but  has  the  meaning  of  the  word  in  that  clause  of 
the  constitution  which  grants  to  congress  power  to  regulate  inter- 
state and  foreign  commerce. 

Samb — ^FoBFBrrxTBB  of  Pbopebtt. — ^The  provision  of  Act  July  2,  1890, 
I  0,  for  forfeiture  of  "  any  property  owned  under  any  contract  or  by 
any  combination,  or  pursuant  to  any  conspiracy  (and  being  the  sub- 
ject thereof)  mentioned  in  this  act,  and  being  in  the  course  of  trans- 
portation from  one  state  to  another,  or  to  a  foreign  country,"  does 
not  imply  tliat  only  cases  in  which  property  shall  be  found  subject 
to  forfeiture  shall  be  deemed  within  the  scope  of  the  act 

Bquitt  Jubibdiction — RiOHT  TO  JiniY.— -The  power  given  by  Act  July 
2, 1890,  to  circuit  courts  "  to  prevent  and  restrain  violations  **  of  the 
act  is  not  an  invasion  of  the  right  of  trial  by  Jury,  as  the  Jurisdic- 

•  Syllabus  coyprighted,  188S,  by  West  Publishing  Cow 
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tion  80  given  to  equity  will  be  deemed  to  be  limited  to  saeh 
only  as  are  of  equitable  cognizance. 

Contempt — Violation  of  Injunction — Conbpiract. — Where  defend- 
ants, directors,  and  general  officers  of  the  American  Railway  Union, 
in  combination  with  members  of  the  union,  engaged  in  a  conspiracy 
to  boycott  Pullman  cars,  in  use  on  railroads,  and  for  that  purpose 
entered  into  a  conspiracy  to  restrain  and  hinder  interstate  com- 
merce in  general,  and,  in  furtherance  of  their  design,  those  actively 
engaged  in  the  strike  used  threats,  violence,  and  otlier  unlawful 
means  of  Interference  with  the  operations  of  the  roads,  and,  instead 
of  respecting  an  injunction  commanding  tliem  to  desist,  persisted  in 
their  purpose,  without  essential  change  of  conduct,  they  ware  guilty 
of  contempt 

Samb — Intkrfebencb  with  Rbceiveb. — Any  improper  Interference 
with  the  management  of  a  railroad  in  the  hands  of  receivers  is  a 
contempt  of  the  court's  authority  in  making  the  order  appointing 
the  receivers,  and  enjoining  interference  with  their  control. 

Proceedings  for  contempt  against  Eugene  V.  Debs  and 
others  for  violation  of  injunctions  issued,  one  on  complaint 
of  the  United  [726]  States,  and  the  other  on  petition  of  the 
receivers  of  the  Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany, appointed  in  a  suit  against  that  road  by  the  Union 
Trust  Company. 

These  informations  were  filed  July  17,  1894.  The  substance  of  the 
first  is : 

That  on  the  2d  day  of  July,  1894,  the  United  States  of  America  filed 
with  the  clerk  of  this  court  an  information  or  complaint  charging, 
among  other  things,  that  the  defendants,  Eugene  V.  Debs,  George  W. 
Howard,  L.  W.  Rogers,  Sylvester  Eeliher,  the  American  Railway 
Union,  and  others,  were  engaged  in  a  conspiracy  unlawfully  to  inter- 
fere with  and  to  prevent  the  transportation  of  the  mails  and  Interstate 
commerce  over  and  upon  the  several  railroads  named  in  the  complaint, 
and  praying  an  injunction.  That  on  that  day,  by  order  of  the  court 
a  writ  of  injunction  was  duly  Issued,  whereby  the  defendants,  and  ail 
persons  combining  and  conspiring  with  them,  and  all  persons  whoso- 
ever, were  commanded  and  enjoined  **  to  desist  and  refrain  ** — 

(1)  From  in  any  way  or  manner  interfering  with,  hindering,  ob- 
structing, or  stopping  any  of  the  business  of  any  of  the  following 
named  railroads :  Atchison,  Topeka  &  Santa  F^  Railroad ;  Baltimore 
&  Ohio  Railroad ;  Chicago  &  Alton  Railroad ;  Chicago  &  Bastem  Illi- 
nois Railroad;  Chicago  &  Erie  Railroad;  Chicago  &  Grand  Trunk 
Railway;  Chicago  &  Northwestern  Railway;  Chicago  ft  Western 
Indiana  Railroad;  Chicago,  Burlington  &  Quincy  Railroad;  Chicago 
Great  Western  Railway;  Chicago,  Milwaukee  &  St.  Paul  Railway; 
Chicago,  Rode  Island  &  Pacific  Railway;  Cleveland,  Cincinnati,  Chi- 
cago &  St  Louis  Railway;  Illinois  Central  Railroad;  Lake  Shore  & 
Michigan  Southern  Railway;  Louisville,  New  Albany  &  Chicago 
Railway;  Michigan  Central  Railroad;  New  York,  Chicago  &  St 
Louis  Railroad;  Pennsylvania  Company;  Wisconsin  Central  lines; 
Wabash  Railroad;    Union  Stock- Yard  &  Transit  Company, — as  corn- 
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moD  carrien  of  passengers  and  freight  between  or  among  any  atates 
of  the  United  States; 

(2)  '*  From  in  any  way  interfering  with,  hindering,  obstmcting,  or 
stopping  any  mail  trains,  express  trains,  or  other  trains,  whether 
freight  or  passenger,  engaged  in  interstate  commerce,  or  carrying  pas- 
sengers or  freight  between  or  among  the  states ; 

(8)  From  in  any  manner  interfering  with,  hindering,  or  stopping 
any  trains  carrying  tlie  mall,  and  from  in  any  manner  interfering  with, 
hindering,  obstmcting,  or  stopping  any  engines,  cars,  or  rolling  stocli 
of  any  of  said  companies  engaged  in  interstate  commerce,  or  in  con- 
nection with  the  carriage  of  passengers  or  freight  between  or  among 
the  states; 

(4)  From  in  any  manner  interfering  with,  injuring,  or  destroying 
any  of  the  property  of  any  of  said  railroads  engaged  in  or  for  the  pur- 
pose of,  or  in  connection  with,  interstate  commerce,  or  the  carriage  of 
the  mails  of  the  United  States,  or  the  transportation  of  passengers  or 
freight  between  or  among  the  states ; 

(5)  From  entering  upon  the  grounds  or  premises  of  any  of  said 
railroads  for  the  purpose  of  interfering  with,  hindering,  obstructing, 
or  stopping  any  of  said  mail  trains,  passenger  or  freight  trains  en- 
gaged in  interstate  oonmaerce,  or  in  the  transportation  of  pass^igers 
or  freight  between  or  among  the  states,  or  for  the  purpose  of  inter- 
fering with,  injuring,  or  destroying  any  of  said  property  so  engaged 
In  or  used  in  connection  with  interstate  commerce,  or  the  transporta- 
tion of  passengers  or  property  between  or  among  the  states ; 

(6)  From  injuring  or  destroying  any  part  of  tlie  tracks,  roadbed, 
or  road,  or  permanent  structures  of  said  railroads,  and  from  injuring, 
destroying,  or  in  any  way  interfering,  with  any  of  the  signals  or 
switches  of  any  of  said  railroads,  and  from  displacing  or  extinguish- 
ing any  of  the  signals  of  any  of  said  railroads,  and  from  spiking, 
locking,  or  In  any  manner  fastening  any  of  the  switches  of  any  of 
said  railroads,  and  from  uncoupling  or  in  any  way  hampering  or  ob- 
structing the  control  by  any  of  said  railroads  of  any  of  the  cars, 
engines,  or  parts  of  trains  of  any  of  said  railroads  engaged  in  inter- 
state commerce,  or  in  the  transportation  of  passengers  or  freight  be- 
tween or  among  the  states,  or  engaged  in  carrying  any  of  the  nmlls 
of  the  United  States ; 

[727]  (7)  From  compelling  or  inducing,  or  attempting  to  compel  or 
induce,  by  threats,  intimidation,  persuasion,  force,  or  violence,  any  of 
the  employ^  of  any  of  said  railroads  to  refuse  or  fail  to  perform  any 
of  their  duties  as  employ^  of  any  ot  said  railroads  in  connection  with 
the  interstate  business  or  commerce  of  said  railroads,  or  the  carriage 
of  the  United  States  mail  by  such  railroads,  or  tbe  transportation  of 
passengers  or  property  between  or  among  the  states; 

(8)  From  compelling  or  inducing,  or  attempting  to  compel  or  induce, 
by  threats,  intimidation,  force,  or  violence,  any  of  the  employes  of  any 
of  said  railroads  who  are  employed  by  such  railroad  and  engaged  In 
its  service  in  the  conduct  of  interstate  business,  or  in  the  operation 
of  any  of  its  trains  carrying  the  mail  of  the  United  States,  or  doing 
interstate  business,  or  the  transportation  of  passengers  and  freight 
between  and  among  the  states,  to  leave  the  service  of  such  railroads ; 

<9)  From  preventing  any  persons  whatever,  by  threats,  intimida- 
tion, force,  or  violence,  from  entering  the  service  of  any  of  said  rail- 
roads, and  doing  the  work  thereof,  in  the  carrying  of  the  malls  of  the 
United  States,  or  the  transportation  of  passengers  and  freight  between 
or  among  the  states; 

(10)  From  doing  any  act  whatever  in  furtherance  of  any  conspiracy 
or  combination  to  restrain  either  of  said  railroad  companies  or  re- 
oeiT^rs  in  the  free  and  unhindered  control  and  handling  of  interstate 
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commerce  oyer  the  llnee  of  said  railroads,'  and  of  transportation  of 
persons  and  freight  between  and  among  the  states ;  and 

(11)  From  ordering,  directing,  aiding,  assisting,  or  abetting,  in  any 
manner  whatever,  any  person  or  persons  to  commit  any  or  either  of 
the  acts  aforesaid." 

That  the  American  Railway  Union  Is  a  volnntary  association,  of 
which  many  thousand  railway  employ^  were  at  the  time  of  the  filing 
of  the  bill,  and  still  are,  members.  That  the  defendant  Eugene  V. 
Debs  is  the  president  of  the  association ;  George  W.  Howard,  its  yioe 
president;  Sylyester  Keliber,  secretary  and  treasurer;  L.  W.  Rogers, 
one  of  the  directors ;  and  all  of  the  defendants  were  and  are  directors. 
That  the  avowed  purpose  of  said  union  and  its  officers  has  been,  and 
still  is,  to  procure  all  of  the  employes  of  the  railways  within  the 
United  States  to  become  members,  and  to  concentrate  the  power  and 
Jurisdiction  of  the  union  and  its  members  under  one  official  control, 
with  authority  to  order  strikes,  or  a  discontinuance  of  the  service  of 
sudti  employ^  with  any  of  the  railway  companies  of  the  United 
States,  at  any  time  when  the  union,  its  board  of  directors  or  other 
officers,  should  elect  so  to  do,  with  or  without  sufficient  cause.  That 
on  the  26th  or  27th  day  of  June,  last  past,  prior  to  the  filing  of 
the  bill  and  the  issuing  of  the  writ  of  injunction,  the  union,  or  Its 
board  of  directors  or  other  officers,  including  the  defendants,  had 
directed  and  ordered  all  Its  members  engaged  In  the  service  of  the 
Illinois  Central  Railroad  Company  in  the  transportation  of  the  malls, 
and  of  interstate  commerce,  and  all  other  trains  controlled  and  oper- 
ated by  that  company,  to  strike  or  quit  service.  That  thereafter, 
and  before  the  writ  of  injunction  was  Issued,  similar  orders  were 
issued  to  the  employ^  of  other  railway  companies,  named  in  the  bill 
of  complaint;  and  that,  in  pursuance  to  those  orders,  all  employ^ 
who  were  members  of  the  American  Railway  Union  did  In  a  body 
leave  the  service  of  said  railway  companies,  for  the  avowed  purpose 
of  hindering,  preventing,  and  delaying  the  operation  of  trains  engaged 
in  the  transportation  of  the  mails  and  interstate  commerce.  That  the 
order  of  Injunction  was  published  in  the  daily  papers  of  Chicago  on 
the  morning  of  July  3,  1894.  That  each  of  the  defendants  had  knowl- 
edge that  the  order  bad  been  duly  entered  in  said  cause.  That  a 
copy  was  served  upon  the  defendant  Rogers  on  the  8d  day  of  July, 
and  upon  the  defendant  ESugene  V.  Debs  early  on  the  morning  of 
July  4th,  and  upon  the  defendants  George  W.  Howard  and  Sylvester 
Keliber  on  the  4th  day  of  July,  1894.  That  the  American  Railway 
Union,  prior  to  the  2d  day  of  July,  had  organized  many  local  unions 
upon  substantially  all  the  railroads  in  the  northwest,  from  Chicago  to 
California,  including  substantially  all  the  railroads  to  the  Pacific 
coast,  and  at  the  same  time  was  engaged  in  organizing  local  unions 
upon  the  main  lines  of  road  extending  from  Chicago  to  the  Atlantic 
coast;  and  that  the  work  of  organization  and  extension  was  [7M] 
continued  without  change  or  interruption,  after  the  service  of  the  in- 
junction, for  the  avowed  purpose  of  conferring  upon  the  union  au- 
thority to  order  strikes  upon  all  of  the  roads  as  rapidly  as  the 
local  unions  could  be  organized. 

That  the  orders  for  strikes  and  for  the  railway  employ^  to  leave  in 
a  body  the  service  of  the  railroads  named  in  the  bill  of  complaint, 
as  well  as  other  railroads,  were  generally  communicated  by  telegram 
from  the  defendant  Debs  to  the  officers  or  committees  of  local  unions 
at  the  most  Important  railway  centers  and  cities.  That  copies  of  some 
of  snch  telegrams  and  orders,  so  issued  by  the  defendant  Debs,  both 
before  and  after  the  service  of  said  writ  of  injunction,  are  herein  in- 
serted, for  the  purpose  of  showing  that  the  service  of  the  injunc- 
tion did  not  affect  or  change  the  policy  or  conduct  of  the  defendants 
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relatiye  to  said  strikes,  bat  that,  on  the  contrary,  the  defendants  oon- 
tlnned,  notwithstanding  the  order  of  the  court,  and  in  direct  and  open 
yiolatlon  thereof,  to  direct  the  employ^  of  the  railway  companies 
named  in  the  writ  of  injunction,  as  well  as  other  railway  companies, 
to  leave  titie  service  of  the  companies  in  a  body,  and  thereby  hinder, 
delay,  and  prevent  the  discharge  of  their  duty  to  the  public,  and 
eqiedally  the  discharge  of  their  duties  as  agents  of  the'  government  In 
the  transportation  of  the  mails,  as  well  as  interstate  commerce.  That 
said  telegrams,  and  hundreds  of  other  telegrams,  similar  in  fbrm  and 
character,  were  sent  by  the  defendant  Debs  (with  the  knowledge, 
authority,  and  approval  of  each  and  all  of  the  other  defendants,  as 
well  as  other  directors  of  the  American  Railway  Union),  after  the 
service  upon  them  of  the  writ  of  injunction;  and  that,  in  pursuance 
of  said  orders  and  directions,  many  of  the  employ^  of  the  several 
railways  named  were  induced  to  leave  the  service,  and  so-called  "  rail- 
way strikes"  prevailed  generally  upon  the  lines  of  several  of  said 
railway  companies,  and  the  transportation  of  tlie  mails  and  interstate 
commerce  was  thereby  greatly  hindered,  delayed,  and  prevented,  and 
upon  some  lines  for  several  days. 

Ttiat,  as  a  direct  result  of  the  orders  to  strike  upon  some  of  the 
lines,— notably  upon  the  Illinois  Central  Railroad,  the  Chicago,  Rock 
Island  &  Pacific,  the  Chicago,'  Burlington  &  Quincy,  the  Chicago  ft 
Alton,  the  Chicago  ft  Western  Indiana,  and  upon  the  Pennsylvania 
Company's  lines, — there  was  exercised  upon  the  part  of  many  of  tlie 
strikers  or  ex-employ^s  of  the  railway  companies  intimidation  and 
open  violence.  That  employ^  who  refused  to  Join  in  the  strike,  and 
others  who  had  been  employed  by  the  railway  companies  to  take  the 
place  of  strikers,  and  were  in  the  actual  service  of  the  companies, 
were  assaulted  and  intimidated  by  the  strikers,  and  driven  from  their 
post  of  duty,  either  by  pliysical  violence  or  threats  of  personal  injury. 
That,  during  the  5th,  6th,  and  7th  days  of  July,  the  strikers,  and  others 
acting  in  sympathy  with  them,  took  forcible  possession  of  some  of  the 
roads  within  and  adjacent  to  the  city  of  Chicago,  and,  by  physical 
force,  prevented  the  passage  of  trains  carrying  malls  and  interstate 
commerce.  That  engines  and  trains  of  cars  were  derailed,  and  pas- 
senger trains  were  assailed  with  stones  and  other  missiles,  as  well  as 
the  employes  In  charge  of  such  trains;  and  in  some  instances  both 
tlie  passenger  cars  and  engines  were  fired  upon,  endangering  the  lives 
both  of  employes  and  passengers.  That  these  mobs  were  in  many 
instances  led  by  the  strikers  or  ex-empIoy^s  of  the  railway  companies, 
wlio  liad  gone  out  of  service  upon  the  orders  of  the  defendants  as 
officers  of  the  American  Railway  Union;  and  mobs  composed  of 
strikers  and  others  were  massed  at  different  points,  upon  the  dif- 
ferent lines  of  road,  within  and  adjacent  to  the  city  of  Chicago,  in 
such  numbers  as  to  be  beyond  the  control  of  the  government,  state. 
and  municipal  authorities.  That  at  least  1.000  freight  cars  belonging 
to  the  railway  companies,  some  of  which  were  loaded  with  interstate 
merchandise,  were  set  on  fire  and  destroyed.  Signal  towers  and  other 
appurtenances  of  the  railways  were  burned.  Employ^  of  the  rail- 
way companies  who  refused  to  obey  the  orders  of  the  defendants  and 
other  officers  of  the  American  Railway  Union,  and  remained  faithful 
to  tlie  discharge  of  their  duty,  were  violently  assaulted,  beaten, 
and  bruised,  and  in  some  instances  were  forcibly  arrested,  and  taken 
from  their  engines,  and  kept  for  hours  in  confinement  That  many 
lives  were  also  sacrificed, — all  of  which  was  a  direct  result  of  the 
numerous  strikes  ordered  as  aforesaid. 

[789]  That  tlie  defendants  liad  full  knowledge  that  many  of  such 
violent  acts  upon  the  part  of  the  strikers  or  ex-employte  of  the  rail- 
roads had  been  perpetrated  prior  to  ttie  service  of  the  Injunction; 
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and  notwitbstanding  such  knowledge,  and  the  further  knowledge  that 
Tlolence  Invariably  follows  all  strikes  of  a  similar  character,  they 
daily  and  continuously,  and  in  willful  violation  after  the  service  of 
the  injunction,  issued  their  orders  and  directions  for  the  employ^  of 
the  railways  to  quit  service  in  a  body,  and  also  continued  such  orders 
while  the  mobs  were  in  partial  possession  of  the  railroads,  and  en- 
gaged in  forcible  resistance  of  the  orders  of  this  court  and  its  officers. 

That  the  strikes  were  not  ordered  on  account  of  any  wrongful  act 
of  the  railroad  companies,  or  of  their  officers,  towards  the  members  of 
the  American  Railway  Union  or  other  employ^  of  the  railroad  com- 
panies; but  on  the  contrary,  the  avowed  purpose  of  the  directors  of 
the  Railway  Union,  including  the  defendants,  was  wron^^uUy  and  un- 
lawfully to  establish  a  boycott  against  Pullman  sleeping  cars,  which 
were  used  in  great  numbers  by  the  railroad  companies  in  trains  carry- 
ing the  mail  and  passengers  traveling  from  state  to  state,  and  through 
the  several  states;  and,  to  make  boycott  effectual,  the  directors  of 
the  American  Railway  Union,  including  the  defendants,  ordered  that 
no  trains  or  cars  of  any  kind  or  character  should  pass  over  the  tracks 
of  any  road  within  and  adjacent  to  the  city  of  Chicago  until  the  use 
of  Pullman  cars  had  been  abandoned  by  all  of  said  railroad  companies. 

That  the  board  of  directors  of  the  American  Railway  Union,  in- 
cluding the  defendants  and  its  authorized  agents,  assume  the  author- 
ity and  power,  and,  as  complainant  believes,  have  full  authority  and 
power,  to  orda:  strikes  and  boycotts,  and  to  discontinue  the  same, 
under  the  rules  of  the  Ajnerican  Railway  Union. 

That  such  assumed  power  and  authority  is  clearly  shown  by  a 
communication  signed  by  Debs,  Howard,  and  Keliher,  as  officers  of  the 
union,  and  addressed  to  the  railway  managers,  on  the  12th  of  July, 
of  which  the  following  is  a  copy : 

••  Chicago,  July  12, 1894, 
•*  To  the  Railway  Managers — 

Qentlemen:  The  existing  troubles  growing  out  of  the  Pullman 
strike  having  assumed  continental  proportions,  and  there  being  no  in- 
dication of  relief  from  the  wide-spread  business  demoralization  and 
distress  Incident  thereto,  the  railway  employ^,  through  the  l)oard  of 
directors  of  the  American  Railway  Union,  respectfully  make  the  fol- 
lowing proposition  as  a  basis  of  settlement : 

"They  agree  to  return  to  work  in  a  ho6j  at  once,  provided  they 
shall  be  restored  to  their  former  positions  without  prejudice,  except 
in  cases,  if  any  there  be,  where  they  have  been  convicted  of  crime, 

"This  proposition,  looking  to  an  immediate  settlement  of  the  ex- 
isting strike  on  all  lines  of  railway,  is  inspired  by  a  purpose  to  sub- 
serve the  public  good.  The  strike,  small  and  comparatively  unimpor- 
tant in  Its  inception,  has  extended  in  every  direction,  until  now  It 
involves  or  threatens  not  only  every  public  interest,  but  the  peace, 
security,  and  prosperity  of  our  common  country.  The  contest  has 
waged  fiercely.  It  has  extended  far  beyond  the  limits  of  interests 
originally  Involved,  and  has  laid  hold  of  a  vast  number  of  industries 
and  enterprises  in  no  wise  responsible  for  the  difTerences  and  dis- 
agreements that  led  to  the  trouble.  Factory,  mill,  mine,  and  shop  have 
been  silenced;  widespread  demoralization  has  sway.  The  Interests 
of  multiplied  thousands  of  people  are  suffering.  The  common  welfare 
is  seriously  menaced.  The  public  peace  and  tranquillity  are  imperiled. 
Qrave  apprehensions  for  the  future  prevail. 

"This  being  true, — and  the  statement  will  not  be  controverted, — 
we  conceive  it  to  be  our  duty  as  citizens,  and  as  men,  to  make  extraor- 
dinary efforts  to  end  the  existing  strife  and  approaching  calamities 
whose  shadows  are  even  now  upon  us.  If  ended  now,  the  contest, 
however  serious  in  some  of  its  consequences,  will  not  have  been  In 
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yain.  Sacriftocs  haye  heea  made,  but  they  will  have  tbeir  oompema- 
tions.  Indeed,  if  lessoiis  shail  be  taagbt  by  experience,  the  troubles 
DOW  80  widely  deplored  will  prore  a  blessing  of  inestimable  value  in 
the  years  to  coma  The  differences  that  led  up  to  [730]  the  present 
complications  need  not  now  be  discussed.  At  this  supr^ne  Juncture, 
every  consideration  of  duty  and  patriotism  demands  that  a  remedy  for 
existing  troubles  be  found  and  applied.  The  employ^  propose  to  do 
their  part  by  meeting  their  employers  halfway.  Let  it  be  stated  that 
they  do  not  impose  any  seriow  condition  of  settlement  except  that  they 
be  returned  to  thehr  former  positions.  They  do  not  ask  the  recognition 
of  their  organisation  or  any  organization. 

''Believing  this  proposition  be  fair,  reasonable,  and  Just,  it  is  re- 
spectfully submitted,  with  the  belief  that  its  acceptance  will  result 
in  the  prompt  resumption  of  traffic,  the  revival  of  industry,  and  the 
restoration  of  peace  and  order. 

"  Respectfully*  E.  V.  Dbbs,  President, 

"G.  W.  Howard,  Vice  President, 
"Stlvestbb  Ket.thkb,  8e<fy, 

**  American  Railway  Union.** 

That  the  authority  exercised  over  the  members  of  the  union  by  Its 
board  of  directors,  and  by  Debs,  as  its  president,  relative  to  the  move- 
ment of  trains,  is  shown  by  an  order  issued  on  the  2d  day  of  July, 
1894,  of  which  the  following  is  a  copy : 

"  To  the  Panhandle  Yard  Men—Chrceting: 

"  Please  execute  the  orders  of  Mr.  John  Brenock  in  reference  to  the 
removal  of  dead  stock  from  the  stock  yards  to  Globe  station.  This  Is 
issued  by  order  of  the  board  of  directors,  in  the  interest  of  public 
health. 

"E2U0SNB  y.  DxBS,  President^ 

That  the  following  report  of  an  interview  with  the  defendant  Debs 
was  published  in  the  Chicago  Herald  of  July  15th : 

''We  are  in  condition  to  keep  the  strike  on  for  months.  Nothing 
but  armed  intervention  to-day  permits  the  moving  of  trains.  Through- 
out that  great  stretch  of  country  which  lies  west  of  the  Mississippi 
river  our  men  are  steadfast  and  willing  to  wait  until  the  bitter  end. 
You  will  notice  that  it  is  impossible  to  buy  a  ticket  to  the  Pacific 
coast  in  Chicago  to-day,  except  by  way  of  the  Great  Northern  Road, 
over  which  no  Pullman  cars  are  run,  and  against  which  we  have  no 
possible  grievance.  This  shows  the  line  on  which  our  future  cam- 
paign is  to  be  carried.  We  shall  keep  the  men  of  the  West,  where 
the  air  is  purer  and  wholly  free  from  plutocratic  combinations,  in 
line  with  our  ideas.  We  shall  persist  in  our  work  of  organization 
throughout  the  East  As  a  road  throughout  the  country  hitherto 
unorganized  by  us  falls  into  line,  we  shall  call  It  out  And  we  shall 
keep  on  doing  this  until  the  very  end  of  all  things.  If  our  present 
struggle,  based,  as  It  Is,  on  motives  wholly  disinterested,  be  suc- 
cessful, there  Is  no  wage  earner  In  the  land  who  will  not  feel  Its 
beneficent  effects  before  the  year  doses.  And  If  this  Is  true,  when 
the  command  of  the  so-called  'arteries  of  commerce'  falls  into  our 
hands,  and  the  trades'  unions  which  have  given  us  comfort  require 
reciprocation  from  us,  we,  and  we  alone,  are  in  a  position  to  give  them 
material  assistance.  This  Is  an  axiom,  and  I  believe  no  one  will  dis- 
agree with  me." 

ANSWER  OF  DEBS,   HOWABD,  B0QEB8,  AlfD  KEUREB. 

The  defendants,  being  in  custody  under  a  writ  of  attachment  Issued 
by  order  of  the  court.  Judge  Seaman  presiding,  filed  on  the  28d  of 
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July  a  joint  answer,  atlmltting  specified  ayerments  of  the  Infonnatlon, 
and  in  substance  alleging: 

That  the  purpose  of  the  American  Railway  Union  was  the  protec- 
tion of  ail  its  members  in  their  rights  and  interests  as  onployte  of 
the  various  railway  systems  of  the  United  States,  and  to  procure  for 
them,  by  all  lawful  means,  fair  and  adequate  compensation  for  the 
service  performed  by  them.  That  membership  in  the  American  Rail- 
way Union  was  open  to  every  employ^  of  good  personal  character  and 
reputation,  engaged  upon  the  railway  systems  of  the  United  States; 
and  that  to  better  secure  and  effectuate  the  objects  of  the  union,  as 
hereinbefore  set  forth,  it  was  the  desire  and  one  of  the  purposes  of 
the  union  to  procure  all  such  persons  to  become  members.  That, 
by  the  organization  of  the  said  American  Railway  Union,  strikes  could 
only  be  declared  or  discontinued  by  the  vote  of  a  majority  of  the 
members  of  such  American  Railway  Union  ^nployed  in  the  service 
affected  by  any  [781]  such  strike ;  and  that  the  only  power,  authority, 
or  office  of  the  officers  or  directors  of  the  American  Railway  Union, 
or  of  these  defendants,  or  either  of  them.  In  respect  to  said  matter, 
was  to  notify  the  members  of  the  union  In  the  service  concerned  In 
such  strike  of  the  action  taken  by  such  majority.  That,  on  or  about 
the  26th  or  27th  day  of  June  (contrary  to  the  averments  of  tiie 
Information),  a  majority  of  the  members  of  the  American  Railway 
Union  employed  upon  the  Illinois  Central  Railroad  and  upon  the 
other  roads  referred  to  in  the  Information  did  for  themselves,  without 
any  order,  direction,  or  control  of  the  American  Railway  Union,  or 
of  its  officers  or  directors,  or  of  these  defendants,  or  any  of  them,  vol- 
untarily determine  by  vote  that  they  would  strike  or  leave  the  service 
of  said  railway  companies;  and  that,  in  pursuance  of  that  vote,  the 
onployte  did,  on  or  about  the  time  statc^d,  leave  the  service  of  the 
railway  companies  freely,  and  of  their  own  accord,  without  any  order, 
direction,  or  control  on  the  part  of  said  American  Railway  Union,  its 
officers  or  directors,  or  of  these  defendants,  or  any  of  them.  •*  Upon 
information  and  belief,  the  defendants  deny  that  the  employes  so 
leaving  the  service  of  said  railway  companies,  as  aforesaid,  did  so 
for  the  purpose  of  hindering,  preventing,  and  delaying  said  railway 
companies  in  the  operation  of  trains  engaged  in  the  transportation  of 
the  United  States  mails  and  interstate  commerce  over  the  respective 
roads  of  said  companies."  They  "  deny  that,  after  the  service  of  said 
Injunction,  they  or  either  of  them  carried  on  the  work  of  organization 
other  than  by  generally  advising  railroad  employ^  to  become  members 
of  such  union,  and  receiving  to  membership  persons  so  applying  there- 
for as  aforesaid.  They  expressly  deny  that  the  organization  of  said 
unions  upon  said  roads,  or  any  of  them,  was  Intended  to  confer  or  did 
confer  upon  said  American  Railway  Union,  its  officers  or  directors, 
or  upon  these  defendants,  or  either  of  them,  the  power  and  authority 
to  order  strikes  upon  said  ronds,  as  all^^  in  said  Information  or 
otherwise,  but,  on  the  contrary,  allege  that  strikes  could  be  ordered 
upon  said  road  by  the  employ^  of  said  road  themselves,  and  that  such 
onployte  were  in  no  manner  subject  to  the  authority  or  control  of 
said  American  Railway  Union,  its  officers  or  directors,  or  of  these 
defendants,  or  either  of  them.  In  that  regard."  **They  deny  that 
orders  to  strike  were  at  any  time  or  in  any  manner  communicated  by 
said  American  Railway  Union,  Its  officers  or  directors,  or  these  defend- 
ants, or  either  of  them,  to  said  local  unions,  or  any  of  them,  as  alleged 
in  said  Information  or  otherwise.** 

''The  defendants  deny  that  any  one  of  the  telegrams  set  forth  In 
said  Information  was  sent,  or  caused  to  be  sent,  by  them,  or  any  of 
them,  or  that  they  authorized  or  approved  the  same,  or  any  one 
thereof;  exc^t  a  certain  telegram  dated  July  0,  1894,  In  the  wordfl 
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aad  ilgares  following:  'We  have  assnrance  that  within  forty-eight 
boors  erery  labor  organization  in  this  country  will  come  to  our  rescue. 
•  •  •  Whatever  happens,  do  not  give  credence  to  rumors  and  news- 
paper reports/— which  said  telegram  defmdants  admit  was  8«it,  or 
caused  to  be  soit,  by  the  defendant  Debs,  as  in  said  Information  al- 
leged ;  but  save  as  hereinbefore  admitted,  defendants  allege  that  they 
had  no  knowledge  or  notice  whatever  of  the  sending  of  said  telegrams, 
or  of  the  contents  thereof,  until  the  filing  of  said  information.'* 
'*They  deny  that  any  other  telegrams  similar  in  form  and  character 
to  those  in  said  information  set  out  were  sent  by  the  defendant  Debs, 
or  any  of  the  defendants,  with  the  knowledge,  authority,  or  approval 
of  any  of  said  other  defendants,  at  any  time  after  the  service  of  said 
writ  of  injunction  upon  said  defendants,  and  deny  that  any  emi^yM 
of  any  of  the  railway  companies  named  in  said  Information  were 
induced  by  reason  of  any  telegram  sent,  or  caused  to  be  sent,  by  the 
defendants,  or  any  of  them,  by  threats.  Intimidation,  force,  or  violence, 
to  leave  the  service  of  said  railway  companies,  or  that  the  transporta- 
tion of  the  United  States  mails  and  interstate  commerce  was  thereby 
In  any  way  hindered,  delayed,  or  prevented."  **  The  defendants  admit 
that  upon  some  of  said'  lines  of  railway  there  was  exercised,  upon 
the  part  of  some  persons  to  the  defendants  unknown,  violence  against 
persons  and  propwty.  They  deny  that  they,  or  any  of  them,  have  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  commis- 
sion of  the  specific  acts  of  violence  in  said  information  set  forth,  or 
any  thereof;  and,  upon  information  and  belief,  they  deny  that  any 
member  of  said  American  Rail-  [788]  way  Union  In  any  manner  par- 
ticipated in  said  acts  of  violence  or  any  of  them."  "  They  deny  that, 
in  violation  of  the  order  of  the  court,  they  dally  and  continuously  or 
at  all  Issued  any  orders  or  directions  for  the  employes  of  said  railway 
companies,  or  any  of  them,  to  leave  such  service  In  a  body,  as  alleged 
in  said  information  or  otherwise.  They  deny  that  at  said  time,  or 
at  any  time,  they  knew  that  violence  and  unlawful  conduct  necessarily 
followed  from  strikes  of  the  kind  mentioned  In  said  Information,  and 
deny  that  such  Is  the  fact,  but,  on  the  contrary,  allege  that,  so  far 
as  said  American  Railway  Union,  or  the  members  thereof,  are  con- 
cerned, said  strike,  and  all  strikes  of  a  similar  character,  contemplate 
nothing  more  than  the  quiet,  peaceable,  and  lawful  cessation  of  work 
by  such  members  when  and  for  such  periods  as  they  shall  for  them- 
selves determine.  Defendants  expressly  deny  that  they,  or  any  one 
of  them,  did  at  the  time' mentioned  in  said  infbrmation,  or  at  any  other 
time,  order,  direct,  counsel,  advise,  recommend,  or  approve  the  acts 
of  violence  in  said  information  set  forth,  or  any  of  them,  or  any  vio- 
lence or  unlawful  acts  of  any  kind  or  character,  but,  on  the  contrary, 
allege  that  they  did  at  all  said  times  counsel  and  advise  all  members 
of  the  said  American  Railway  Union  with  whom  they  were  in  oom- 
munication  to  at  all  times  abstain  from  violence,  threats,  intimida- 
tion, and  to  at  all  times  respect  the  law  and  the  officers  thereof.** 
••They  deny  that  the  board  of  directors  of  said  American  Railway 
Union,  or  its  officers,  or  these  defendants,  or  either  of  them,  at  any 
time  assumed  the  authority  and  power,  or  have  now  or  ever  have  had 
any  authority  or  power  whatsoever,  to  order  strikes  and  boycotts,  or  to 
discontinue  the  same."  **They  admit  that  on  the  12th  day  of  July, 
1894,  the  communication  set  out  in  said  Infbrmation  was  addressed  to 
the  railway  managers,  and  signed  by  the  defendants,  whose  names  are 
affixed  thereto,  but  allege  that  so  much  of  said  communication  as 
implies  or  assumes  any  right,  power,  or  authority  in  said  defendants, 
or  either  of  them,  to  discontinue  said  strike,  was  unauthorized,  and 
that  said  defendants  had  no  other  power  or  authority  in  said  matter 
than  to  recommend  to  tiie  membem  of  the  said  American  Railway 
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Union  the  adoption  of  the  propoeals  therein  Istated."  **  Defendants 
admit  the  sending  of  the  communication  to  the  Pantiandle  yard  men 
set  forth  in  said  information,  but  deny  that  in  and  by  said  communica- 
tion they  exercised,  or  assumed  to  exercise,  any  power  or  autiM>rity 
over  said  men,  or  any  thereof,  but  that  said  communication  was 
merely  a  request  to  said  men  to  perform  the  acts  therein  stated." 
"  They  deny  tliat  they  have  any  Icnowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  the  intenriew  set  forth  in  said  information 
was  in  fact  publislied  in  the  Chicago  Herald  on  July  15th,  or  at  any 
other  time.  They  deny  that  the  defendant  Debs,  or  any  other  def^id- 
ants,  caused  said  interview. to  be  publislied,  or  uttered  tlie  statements 
therein  contained,  or  any  of  them,  but  allege  that  said  interview  is 
wliolly  false,  forged,  and  fictitious."  "The  defendants  deny  that 
they,  or  either  of  them,  have  in  any  way  or  manner  interfered  with, 
hindered,  obstructed,  or  stopped  any  of  the  business  of  the  railroads 
mentioned  in  said  injunction,  or  either  of  them,  as  common  carriers 
of  passengers  and  freight  between  or  among  the  states  of  the  United 
States;  or  that  tliey,  or  either  of  them,  have  in  any  manner  inter- 
fered with,  hindered,  obstructed,  or  stopped  any  mail  trains,  express 
trains,  or  other  trains,  whetlier  freight  or  passenger,  engaged  in  inter- 
state commerce,  or  carrying  passengers  or  freight  between  or  among 
the  states ;  or  that  they,  or  either  of  them,  liave  in  any  manner  inter- 
fered with,  hindered,  or  stopped  any  train  carrying  the  mail ;  or  that 
they,  or  either  of  them,  have  in  any  manner  interfered  with,  hindered, 
obstructed,  or  stopped  any  engine,  car,  or  rolling  stock  of  any  of  said 
companies  ^igaged  in  interstate  commerce,  or  in  connection  with  the 
carriage  of  passengers  or  freight  between  or  among  the  states;  or 
that  they,  or  either  of  them,  have  in  any  manner  interfered  with, 
injured,  or  destroyed  any  of  the  properly  of  any  of  said  railroads 
engaged  in  or  for  the  purpose  of  or  in  connection  with  interstate  com- 
merce, or  the  carriage  of  the  mails  of  the  United  States,  or  the  trans- 
portation of  passengers  or  freight  between  or  among  the  states;  or 
that  tbey>  or  either  of  them,  have  entered  upon  the  grounds  or  prem- 
ises of  any  of  said  railroads  for  the  purpose  of  interfering  with,  hin- 
dering, obstructing,  or  stopping  any  of  said  mail  trains,  passenger,  or 
freight  trains,  [733]  engaged  In  interstate  commerce,  or  in  the  trans- 
portation of  passengers  or  freight  between  or  among  the  states,  or 
for  the  puii>ose  of  interfering  witli,  injuring,  or  destroying  any  of  said 
property  so  engaged  in  or  used  In  connection  with  Interstate  commerce, 
or  tlie  transportalon  of  passengers  or  property  between  or  among  the 
states ;  or  that  they,  or  either  of  them,  have  Injured  or  destroyed  any 
part  of  the  tracks,  roadbed,  or  road,  or  permanent  structures  of  said 
railroads ;  or  that  tliey,  or  either  of  them,  have  injured,  destroyed,  or 
in  any  way  interfered  with  any  of  the  signals  or  switches  of  any  of 
said  railroads;  or  that  they,  or  either  of  them,  have  displaced  or 
extinguished  any  of  the  signals  of  any  of  the  said  railroads ;  or  ttiat 
they,  or  either  of  them,  have  spiked,  locked,  or  In  any  manner  fastened 
any  of  the  switches  of  said  railroads ;  or  that  they,  or  either  of  them, 
have  uncoupled  or  In  any  way  hampered  or  obstructed  the  control  of 
any  of  said  railroads  or  any  of  the  cars,  engines,  or  parts  of  trains  of 
any  of  said  railroads  engaged  in  Interstate  commerce,  or  in  the  trans- 
portation of  passengers  or  freight  between  or  among  the  states,  or 
engaged  in  carrying  any  of  the  malls  of  the  United  States;  or  that 
they,  or  either  of  them,  have  compelled  or  Induced,  or  attempted  to 
compel  or  Induce,  by  threats,  Intimidation,  persuasion,  force,  or  vio< 
lence,  any  of  the  employ^  of  any  of  said  railroads  to  refuse  or  fall 
to  perform  any  of  their  duties  as  employ^  of  any  of  said  railroads  in 
connection  with  the  interstate  business  or  commerce  of  such  railroads, 
or  the  carriage  of  the  United  States  mail  by  such  railroads,  or  the 
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transportation  of  passengers  or  property  between  or  among  the  states ; 
or  that  they»  or  either  of  them,  have  compelled  or  induced,  or  at- 
tempted to  compel  or  induce,  by  threats,  intimidation,  force,  or  vio- 
l^ice,  any  of  the  employ^  of  said  railroads  who  are  employed  by 
such  railroads  and  engaged  in  its  service  in  the  conduct  of  interstate 
business,  or  in  the  operation  of  any  of  its  trains  carrying  tlie  mail  of 
the  United  States  or  doing  interstate  business,  or  in  the  transporta- 
tion of  passengers  and  freight  between  or  among  the  states,  to  leave 
the  service  of  such  railroads;  or  that  they,  or  either  of  them,  have 
prevented  any  person  whatever,  by  threats,  intimidation,  force,  or  vio- 
lence, from  entering  the  service  of  any  of  said  railroads,  and  doing 
the  work  thereof  in  the  carrying  of  the  mails  of  the  United  States,  or 
tlie  transportation  of  passengers  and  freight  between  or  among  the 
states ;  or  that  they,  or  either  of  them,  have  done  any  act  whatever 
in  furtherance  of  any  conspiracy  or  combination  to  restrain  either  of 
tlie  said  railroad  companies  or  receivers  in  the  free  and  unhindered 
control  and -handling  of  interstate  commerce  over  the  lines  of  said 
railroad,  and  of  transportation  of  persons  and  freight  between  and 
among  the  states;  or  that  they,  or  either  of  them,  ordered,  directed, 
aided,  assisted,  or  abetted  in  any  manner  whatever  any  person  or  per- 
sons to  commit  any  or  eitlier  of  tlie  acts  aforesaid.*'  **And  the  said 
defendants  each  for  liimself  does  plead  to  the  said  information  that 
he  is  not  guilty  of  any  or  either  or  all  of  the  acts  therein  charged, 
or  of  any  contempt  of  the  orders  of  this  court  in  the  premises."  "  De- 
f^idantB  further  allege  that,  after  the  service  of  said  injunction  upon 
them,  they  forthwith  consulted  competent  counsel,  learned  in  the  law, 
and  duly  authorised  and  licensed  to  practice  as  attorney  and  counselor 
at  law  in  the  courts  of  the  United  States,  and  fully  and  fairly  stated 
to  him  all  the  facts  in  the  premises,  and  exhibited  to  him  the  order  of 
the  court  made  herein,  and  were  advised  by  him  as  to  what  they 
might  rightfully  and  lawfully  do  in  the  premises  without  violation  of 
the  order  of  the  court  or  contempt  of  its  authority ;  and  that  they 
liave  since  tliat  time  in  all  things  proceeded,  in  their  acts  and  con- 
duct in  regard  to  said  strike  and  the  persons  engaged  therein.  In  strict 
accordance  with  the  advice  of  the  said  attorney  so  by  them  consulted. 
And  the  said  defendants  each  for  himself  denies  that  he  Intended  in 
any  way  to  violate  the  injunction  of  this  court,  or  to  act  In  defiance 
or  contempt  of  its  authority  in  any  respect  And  the  defendants  fur- 
ther allege  that  by  the  organization  of  said  American  Railway  Union, 
and  by  custom  and  usage  uniformly  and  universally  prevailing  therein, 
at  all  the  times  in  said  information  mentioned,  which  said  custom  and 
usage  had  the  force  and  effect  of,  and  stood  In  lieu  of,  by-laws  of  said 
American  Railway  Union,  and  by  the  general  and  unanimous  will, 
consent  delegation,  and  acquiescence  of  all  the  members  thereof,  the 
officers  and  directors  of  said  American  Railway  [734]  Union,  includ- 
ing these  defendants,  were  at  all  the  times  in  said  information  men- 
tioned fully  authorized,  empowered,  and  directed  to  act  as  the  agents 
of  ttie  members  of  said  American  Railway  Union,  and  all  of  them, 
and  all  the  separate  unions  thereof,  whenever  a  strike  or  cessation  of 
labor  had  been  determined  upon  by  said  members  of  said  union,  or 
either  of  them,  to  Inform  and  advise  them  concerning  the  condition 
and  prospects  thereof,  and  the  condition  and  attitude  of  the  several 
local  unions  engaged  therein,  and  to  advise  and  counsel  them  as  to 
peaceful  and  lawful  methods  pursued  by  them  to  secure  the  redress 
of  grievances  complained  of  by  them,  and  to  treat  and  negotiate  for 
them,  subject  to  their  ultimate  ratification,  with  their  employers  for  a 
settlement  or  adjustment  of  the  causes  leading  to  said  strike,  but  liad 
DO  right  power,  or  authority  to  in  any  way  order  or  command  any 
of  said  members  in  respect  to  any  of  said  matters;  and  they  allege 
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that  each  and  every  act  and  thing  done  by  them  In  reference  to  tbe 
strike  in  said  Information  mentioned,  or  any  of  the  persons  engaged 
therein,  was  done  in  pursuance  of  such  power  and  authority,  and  not 
otherwise.  Wherefore,  defendants  pray  that  they  may  be  adjudged 
not  guilty  of  contempt;  tliat  the  complainant's  information  be  as  to 
them  dismissed,  and  they  go  hence  without  delay.** 

On  July  25th  the  defendants  filed  a  supplemental  answer,  denying 
'*each  and  every  allegation  in  said  information  contained,  and  each 
and  every  part  thereof,  save  as  the  same  are  in  their  former  answer 
expressly  admitted  or  denied." 

SECOND  INFORMATION. 

On  the  Ist  day  of  August,  1894,  a  second  information  was  presented 
in  the  cause,  directed  against  James  Hogan,  William  B.  Burns,  R.  M. 
Goodwin,  J.  F.  McVean,  and  M.  J.  Elliott  This  information  recites 
the  filing  of  the  original  information,  and  the  arrest  of  thb  defendants 
therein  named  upon  the  writ  of  attachment  issued,  and,  alleging  that 
the  persons  named  were  directors  of  the  American  Railway  Union,  re- 
iterates the  original  averments  and  charges  further :  That  on  or  about 
June  27, 1894,  tbe  oflScers  and  directors  of  the  American  Railway  Union 
entered  into  a  combination  and  conspiracy  to  bring  about,  by  their  or- 
ders, their  advice,  their  counsel  and  persuasion,  the  strike  and  boycott 
more  particularly  described  in  said  original  bill  of  complaint ;  and  that 
the  better  to  conduct  the  business  of  said  combination  and  conspiracy, 
and  to  more  effectually  manage  the  vast  number  of  persons  being 
members  of  said  American  Railway  Union  and  others  engaged  in  such 
combination  and  conspiracy,  said  officers  and  board  of  directors 
divided  up  the  work  of  such  management  and  direction  among  com- 
mittees. That,  under  said  arrangement  and  action  of  the  board  of 
directors,  Debs  and  Howard  would  have,  and  thereafter  they  did 
have,-  charge  of  the  work  of  publication  and  publicity ;  Rogers,  Bums, 
and  Qoodwin  had  charge  of  all  meetings  and  speakers,  and  the  or- 
ganization of  lodges;  and  Hogan,  either  alone  or  with  others  of  the 
directors,  had  charge  of  correspondence,  and  of  the  sending  and  re- 
ceiving of  letters  and  telegrams,  or  a  considerable  portion  thereof. 
That  each  of  the  directors  Is  responsible  for  every  act  done  or  omitted 
to  be  done  by  all  or  any  of  the  other  directors  or  officers  or  servants 
or  agents  In  connection  with  the  business  of  said  strike  or  l)oycott 
That,  by  arrangement  or  agreement  of  the  board  of  directors,  Rogers 
was  to  have  charge  of  editing  and  the  publishing  of  a  certain  news- 
paper called  the  "  Railway  Times,"  which  was  to  be  the  official  organ 
of  the  American  Railway  Union.  That  the  paper  was  published  in 
the  city  of  Chicago  by  Rogers;  and  that  in  and  through  said  news- 
paper the  directors  counseled,  encouraged,  and  directed  the  memliers  of 
the  American  Railway  Union  and  all  other  railway  employ^  in- 
cluding the  employes  of  the  railway  companies  named  In  the  bill  of 
complaint,  to  disregard  said  order  and  writ  of  injunction,  and  the 
orders  and  directions  of  the  officers  operating  said  railroads,  respec- 
tively. That  said  officers  and  directors,  in  pursuance  of  said  con- 
piracy,  did,  on  different  dates  in  the  months  of  June  and  July,  1894, 
cause  to  be  sent  each  and  all  of  the  telegrams  set  out  in  the  original 
information,  to  which  the  name  of  said  Debs  is  attached,  and  also 
the  several  following  telegrams,  which  are  set  out  by  copy ;  also  many 
hundred  other  telegrams  of  like  purport,  and  with  similar  Intent  and 
purport,  copies  of  which,  sent  to  different  [785]  places  in  the  different 
states,  over  the  signature  of  E.  Y.  Debs,  between  the  dates  of  June  27 
and  July  29,  1894,  are  set  out  That  said  defendants  continued  to 
send  ou^  by  telegraph,  orders,  directions,  and  advice  to  the  meeting  of 
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tbe  varioiui  onions  along  the  lines  of  railroads,  directing  and  coun- 
seling them  to  continue  the  strike  and  the  yarions  acts  of  Interference 
with  the  operation  of  said  roads ;  and  that  all  of  tbe  directors  hare 
persisted  in  yiolatlon  of  the  Injunction,  and  In  their  defiance  of  the 
order  of  this  court 

ANSWER  OF  HOGilll  AND  OTHERS. 

The  defendants  so  brought  into  the  case  filed  a  Joint  answer,  not 
essentially  different  from  the  answer  of  the  original  defendants,  ex- 
cept that  it  contains  the  following  averments : 

They  deny  that  on  the  26th  day  of  June,  A.  D.  1894,  or  at  any 
other  time,  the  American  Railway  Union,  through  its  officers  and 
directors,  or  otherwise,  ordered  or  directed  all  or  any  of  the  em- 
ploy^s  of  the  railroad  companies  named  In  the  bill,  or  either  of 
them,  to  enter  upon  any  strike  for  the  purpose  In  the  Information 
alleged,  or  otherwise.  They  admit  that  at  divers  times  during  the 
month  of  June,  and  before  the  issuing  of  the  Injunction,  they  did 
counsel  and  advise  certain  of  the  employ^  of  the  railway  companies 
named  In  the  bill,  all  of  the  employ^  so  counseled  and  advised  being 
members  of  the  American  Railway  Union,  to  quietly,  peaceably,  and 
lawfully  quit  the  service  of  their  employers,  and  allege  that.  In 
giving  such  advice  and  counsel,  they  acted  for  the  employ^  and 
by  their  authority  conferred  upon  them  or  each  of  them,  as  herein- 
after set  forth.  And  they  deny  that  their  purpose  In  giving  such 
advice  and  counsel  was  to  cause  any  strike  with  the  sole  purpose, 
or  with  the  purpose  at  all,  of  compelling  the  railway  companies,  or 
either  of  them,  to  unite  with  the  American  Railway  Union,  or  with 
any  person  or  persons,  in  any  illegal  boycott,  or  in  any  boycott 
whatsoever,  and  deny  that  the  American  Railway  Union,  Its  officers, 
directors,  and  members,  or  these  defendants,  or  either  of  them,  did 
on  the  day  mentioned,  or  at  any  time,  for  any  purpose  or  In  fact, 
enter  into  any  unlawful  conspiracy  or  combination  whatever  to  tie 
up  or  paralyze  any  of  the  business  of  any  of  said  railroads  or  the 
carrying  of  the  mails  or  Interstate  commerce  until  such  company 
should  consent  to  enter  into  any  conspiracy  or  refuse  to  haul  the 
cars  of  said  Pullman  Sleeping-Car  Ck>mpany,  whether  as  alleged  or 
otherwise,  or  that  said  combination  was  to  be  persisted  in  as  alleged 
or  otherwise.  On  the  contrary  thereof,  the  defendants  allege  that 
they  were  at  all  said  times  informed,  and  in  good  faith  verily  be- 
lieved, that  the  railroad  companies  named  in  the  bill,  and  all  of  them, 
had  formed  or  organized  and  were  members  of  a  certain  unlawful  con- 
spiracy and  combination  among  and  between  themselves  to  reduce  the 
wages  and  compensation  of  their  employ^  upon  said  roads,  and  each  of 
them.  Including  the  members  of  the  American  Railway  Union  thereon, 
and  all  of  them;  and  that,  pursuant  to  that  conspiracy  and  combi- 
nation, the  railroad  companies  proposed  and  intended  to  make  re- 
duction in  the  wages  of  employ^  including  the  members  of  the 
American  Railway  Union,  upon  each  of  the  lines  of  railroad,  separately 
and  successively,  they,  the  railroad  companies,  uniting  their  powers, 
property,  and  influence  to  prevent  the  employes.  Including  the  mem- 
bers of  the  American  Railway  Union,  upon  each  of  the  lines  whereon 
the  wages  were  to  be  successively  reduced,  from  obtaining  redress 
against  the  action  of  the  railroad  companies  In  pursuance  of  such 
unlawful  conspiracy,  and  proposed  and  intended,  by  their  combined 
and  united  action,  to  overcome  successively  and  in  detail  any  lawful 
and  peaceable  resistance  that  the  employes,  or  any  of  them,  might 
make  to  the  reduction  of  their  compensation.  And,  upon  Information 
and  belief,  the  defendants  allege  that  such  conspiracy  was  In  tiwt 
10870*>— 8.  Doc  111,  6^1,  vol  1 22 
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formed  at  said  time  with  the  Intents  and  for  the  pnrpoees  hereinbefore 
set  forth. 

''It  Is  farther  allied  that  at  all  times  they  were  informed  and 
did  In  good  faith  verily  believe  that  the  Pnllman  Palace-Car  Ck>m- 
pany,  a  corporation  organized  under  the  laws  of  the  state  of  Illinois, 
and  engaged  in  the  business  of  constructing  passenger  and  other  cars 
upon  the  lines  of  said  railroads  (which  said  Pullman  Palace-Car 
Company  had  various  contract  relations  with  said  railroad  companies, 
and  each  of  them,  for  the  use  of  its  [736]  said  cars),  was  a  member 
of  and  party  to  said  conspiracy,  and  all  the  Intents  and  purposes 
thereof;  and,  upon  information  and  belief,  defendants  allege  that 
such  was  the  fact  in  regard  thereto."  Th^  allege  that  very  many 
of  the  employ^  of  the  Pullman  Palace-Car  Company  were  members  of 
the  said  American  Railway  Union  at  the  time  in  the  information  men- 
tioned, and  for  some  months  prior  thereto  had  been  such  members. 
They  deny  that  they,  or  either  of  them«  knew,  or  could  have  known, 
that  any  such  acts  were  certain  or  almost  certain  or  probable  or 
reasonably  to  be  expected  to  follow  from  such  strike  or  cessation 
of  labor,  or  that  the  same  were  in  any  manner  due  to  or  occasioned 
by  or  resulted  naturally  or  otherwise  from  the  orders,  directions, 
counsel,  or  advice  or  acts,  or  either  thereof,  of  the  officers  and  di- 
rectors of  said  American  Railway  Union,  or  either  of  them,  or  these 
defendants. 

They  allege  that  obstructions  of  the  busiDess  of  the  railroad  com- 
panies, or  either  of  them,  by  the  so-called  **  strike,"  was  occasioned 
solely  by  the  free,  voluntary,  and  peaceable  action  of  the  employ^ 
of  said  railway  companies  in  quitting  the  service  thereof,  for  the  pur- 
pose of  protecting  themselves  and  their  rights  and  interests,  and  for 
their  own  purposes,  and  to  secure  their  own  ends,  without  any  orders, 
directions,  control,  counsel,  or  assistance  from  these  defendants,  or 
either  of  them.  And  they  allege,  on  Information  and  belief,  that  the 
railway  companies,  and  each  of  them,  in  pursuance  of  said  conspiracy, 
and  for  the  purpose  of  maintaining  the  said  Pullman  Palace-Car  Com- 
pany in  its  dispute  with  Its  said  employ^  and  for  the  purpose  of 
overcoming  the  resistance  of  their  employ^  to  the  acts  threatened 
and  contemplated  by  them,  as  aforesaid,  and  to  bring  down  upon  said 
employ^  the  penalties  of  law,  and  endeavor  to  invoke  against  the  em- 
ploy^ the  action  of  the  courts  of  the  United  States,  did,  by  their 
efforts,  contribute  largely  to  the  hindering  and  impeding  of  said  trans- 
portation of  mails  and  Interstate  commerce;  and  that  said  railway 
companies  could,  had  they  been  so  disposed,  have  fully  performed  their 
duties,  under  the  laws  of  the  United  States,  in  that  regard.  They 
allege  that  they  and  each  of  them  have  uniformly  and  consistently 
and  at  all  times  In  said  petition  mentioned,  by  speech  and  writing, 
advised  a  great  number  of  said  American  Railway  Union  members, 
and  all  persons  acting  with  them,  to  use  only  peaceable  and  lawful 
methods,  and  to  refrain  from  any  force  or  violence  or  unlawful  con- 
duct whatever,  and  from  any  violation  of  the  laws  of  the  United 
States  or  any  of  the  states  thereof,  or  any  order  of  the  courts  to  them 
directed. 

Defendants  admit  the  proceedings  in  the  nature  of  contempt  had  In 
this  court  against  Eugene  V.  Debs,  (George  W.  Howard,  Sylvester 
Keliher,  and  L.  W.  Rogers,  and  admit  that  in  said  information  against 
such  persons  it  was  charged  that  they  had  caused  to  be  sent  certain 
telegrams,  and  that,  In  their  answers,  they  deny  the  sending  of  all 
said  telegrams  except  a  certain  one  dated  July  6,  1894.  They  deny 
that  any  or  all  of  the  telegrams  set  out  In  said  information  were  sent, 
or  caused  to  be  sent,  by  the  officers  and  directors  of  said  American 
Railway  Union  except  as  hereinafter  admitted,  or  that  any  other  tele- 
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grams  In  relation  to  said  strike  were  sent  except  as  hereinafter  ad- 
mitted, and  deny  that  any  telegrams  were  sent  by  said  officers  and 
directors,  or  either  of  them,  in  pursuance  of  any  combination  or  con- 
spiracy, or  to  accomplish  the  purposes  thereof.  They  deny  that  there 
was  any  specific  division  among  the  ofliiers  and  directors  of  the  Ameri- 
can Railway  Union  of  the  business  and  duties  of  the  organization  or 
the  labors  occasioned  by  their  relation  to  the  cessation  of  labor  or 
strike  hereinbefore  mentioned,  but  allege  that.  In  respect  to  said  work, 
each  of  said  officers  and  directors  performed  generally  the  work  and 
things  coming  under  his  notice,  and  seeming  to  him  fit  and  proper  to 
be  done.  They  deny  that  said  work  was  divided  in  the  manner  al- 
leged in  said  information  or  otherwise,  or  any  of  said  officers  or 
directors  had  charge  of  the  alleged  divisions  of  work  stated  in  said 
information,  or  any  such  divisions  or  departments  of  work.  They 
allege  that,  in  the  actual  practice  of  work,  some  tacit  and  occasional 
division  actually  <^curred,  but  that  the  same  was  in  nowise  formally 
or  generally  observed;  and  that  each  and  every  one  of  said  officers 
and  directors  acted  for  himself,  upon  his  own  judgment  and  respon- 
[787]  slbllity,  ekcept  where,  by  conference  upon  a  given  subject,  a 
course  was  determined  upon;  and  that  each  one  of  said  officers  and 
directors  was  responsible  solely  for  the  specific  acts  by  him  done,  and 
not  otherwise.  They  allege  that  each  and  all  the  acts  done  by  said 
officers  and  directors  and  by  these  defendants,  and  each  of  them,  were 
so  done  in  pursuance  of  the  authority  conferred  upon  them  by  the 
members  of  said  American  Railway  Union  as  the  same  Is  hereinbe- 
fore alleged,  and  not  otherwise.  Defendants  deny  that,  In  pursuance 
of  any  arrangement  or  agreement  or  otherwise,  the  defendant  Rogers 
was  to  have  charge  of  the  editing  or  publishing  of  the  so-called  "  Rail- 
way Times  " ;  or  that  said  Rogers  caused  said  paper  to  be  published 
in  the  said  city  of  Chicago,  as  alleged,  or  otherwise ;  or  that,  by  said 
newspaper  or  otherwise,  said  directors,  or  either  of  them,  have  coun- 
seled, encouraged,  directed,  or  advised  the  members  of  said  American 
Railway  Union,  or  any  other  person  or  persons,  or  class  of  persons,  to 
disregard  the  order  and  writ  of  injunction  of  this  court,  or  any  order  or 
writ  of  any  court,  or  to  disregard  the  orders  and  directions  of  the  per- 
sons operating  any  railway  at  any  time.  They  admit  and  allege  that  the 
telegrams  set  forth  in  said  information  were  sent  by  the  defendant 
James  Hogan;  and  allege  that  the  same  were  sent  by  him  for  the 
purpose  and  with  the  intent  of  peacefully  and  lawfully  counseling 
and  advising  men  who  had,  by  reason  of  the  grievances  done  or  threat- 
ened to  them,  and  by  reason  of  the  unlawful  conspiracy  of  said  rail- 
way companies  and  said  Pullman  Palace-Car  Company,  hereinbefore 
set  forth,  peaceably,  lawfully,  and  voluntarily  quit  the  service  of  said 
railway  companies;  and  allege  that  said  telegrams,  and  all  of  them, 
had  no  other  relation  to  or  effect  upon  said  strike,  or  any  of  the  mat- 
ters incident  to  or  growing  out  of  the  same,  than  might  well  result 
from  the  lawful  and  peaceful  counsel  to  the  meml)ers  of  the  said  Ameri- 
can Railway  Union  as  to  such  of  their  own  personal  rights  and  inter- 
ests as  were  involved  in  said  controversy.  The  said  defendants  each 
for  himself  denies  that  he  intended  in  any  way,  in  any  act  or  thing 
by  him  done,  to  violate  the  injunction  of  this  court,  or  to  act  in  de- 
fiance or  contempt  of  its  authority.  And  the  said  defendants  each 
for  himself  does  plead  to  said  information  that  he  is  not  guilty  of  any 
of  either  or  all  of  the  acts  therein  charged,  or  of  any  contempt  of  the 
authority  of  this  court  in  the  premises. 

The  petition  of  the  receivers  shows  their  appointment  in  December, 
1893 ;  that,  by  the  order  appointing  them,  all  persons  were  forbidden 
to  interfere  with  their  possession  and  management;  that  the  road 
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extends  through  a  number  of  states,  and  Is  an  Important  line  of  com- 
merce, using  Pullman  sleepers  under  contract;  that  on  the  22d  of 
June,  1894,  the  defendants,  being  officers  of  the  American  Railwajr 
Union,  entered  into  a  conspiracy  to  boycott  Pullman  cars,  and,  upon 
the  refusal  of  the  receivers  to^ubmit  to  their  dictation,  proceeded  to^ 
employ  substantially  the  same  modes  of  interference  as  ure  charged  in 
the  information  presented  in  the  other  case  in  the  name  of  the  United 
States. 

In  addition  to  the  order  made  when  the  receivers  were  appointed,  it 
is  also  shown  that  on  June  29,  1894,  this  court  issued  an  additional 
order,  for  the  protection  of  the  receivers  in  the  management  of  the 
property,  whereby  *'all  persons  were  enjoined  and  restrained  from 
interfering  in  any  manner  with  trains,  cars,  switches,  or  other  prop- 
erty, and  from  interfering,  by  intimidation,  threats,  violence,  or  in  any 
other  manner,  with  the  employes  of  said  receivers  in  the  performance 
of  their  duties  " ;  that  this  order  was  published  in  •the  evening  papers 
of  Chicago  on  June  29th,  and  in  morning  papers  of  the  30th;  and 
that  on  July  2d  an  injunction  was  issued,  upon  the  petition  of  the 
United  States,  enjoining  the  defendants,  and  others  in  conspiracy  witb 
them,  from  interfering  with  the  railroads  named,  including  the  Atchi- 
son, Topeka  &  Santa  F6;  that,  notwithstanding  these  orders  and 
injunctions,  the  defendants  persisted  in  *'  their  illegal  acts  and  doings, 
without  change  or  abatement,"  etc. 

The  defendants  Debs,  Howard,  Keliher,  and  Rogers,  wtio  only,  in  the 
first  instance,  were  named  in  this  information,  filed  an  answer,  differ- 
ing in  no  respect  which  need  be  pointed  out  from  their  answer  in  the 
other  case.  The  names  of  Hogan,  Bums,  Goodwin,  McVean,  and  Elliott 
were  afterwards  [788]  inserted  in  the  information,  by  leave  of  court ; 
and  it  was  agreed  that  they  should  have  the  benefit  of  the  answer 
already  filed  by  Debs  and  others  as  if  it  were  their  own.  The  two 
cases  were  heard  at  the  same  time,  upon  an  agreement  that  they  should 
l>e  considered  to  l>e  separate  hearings,  but  that  any  evidence  intro- 
duced In  either  case  might  be  considered  In  the  other,  if  relevant. 

Edwin  Walker  and  T.  E.  MUchrist^  United  States  District 
Attorney,  for  the  United  States. 

E.  A.  Bancroft  and  John  S.  MUler^  for  receivers. 

W.  W.  Erwin^  Clarence  S.  Darrow^  and  S.  S.  Gregory^  for 
defendants. 

The  attorneys  for  the  receivers  presented  the  following 
propositions  and  citations  of  authorities : 

"Any  interference  with  property  in  the  custody  of  the  court  is  a  con- 
tempt Mohard9  v.  People,  81  111.  651 ;  tloe  v.  (Hh%(m,  7  Paige.  613 ;  In 
re  Sowles,  41  Fed.  752.  Such,  also,  is  any  act  of  interference  by  force 
or  threats  with  employes  in  charge  of  such  property.  Seoor  v.  Toledo, 
P.  d  W.  B.  Co.,  7  Biss.  613,  Fed.  Gas.  No.  12,605 ;  Kinff  v.  Ohio  d  M.  «. 
Co.,  7  Biss.  629,  Fed.  Gas.  No.  7,800 ;  In  re  Wahash  R.  Co,,  24  Fed.  217 ; 
In  re  Higgins,  27  Fed.  443 ;  In  re  DooUttle,  23  Fed.  644 ;  V.  8.  v.  Kane, 
Id.  748.  See,  also.  In  re  Chiles,  22  Wall.  157;  McCaulay  v.  Sexoina 
Mach.  Co.,  9  Fed.  698;  SJierry  v.  Perkins,  147  Mass.  219,  37  N.  B.  307. 
Where  the  court  lias  Jurisdiction  of  the  person,  a  disobedience  of  tlie 
court's  order   is   contempt,   tliough   committed   in   another   district 
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McOaulay  y.  Sewing  Mach.  Co.,  supra;  WUUams  v.  Hintermeister,  26 
Fed.  889»  890.  Aiding,  advising,  or  persuading  anotlier  to  do  a  for- 
bidden act,  or  even  permitting  another  whose  action  can  be  controlled 
to  do  the  forbidden  act,  is  contempt  Sootete  Anonpme  de  la  DiatU' 
lerie  de  la  Liqueur  Benedictine  de  PAhhaye  de  Fecamp  v.  Western 
DistUling  Co.,  42  Fed.  96;  Blood  y.  Martin,  21  Qa.  127;  Neale  v.  Os- 
borne, 14  How.  Pr.  81 ;  W?ieeler  v.  Gilsey,  86  How.  Pr.  139;  Btimpson 
V.  Putnam,  41  Vt  238;  Poertner  v.  Russell,  33  Wis.  193." 

Woods,  Circuit  Judge,  after  making  the  foregoing  state- 
ment: 

If  the  case  presented  were  itself  of  less  moment,  the  very 
great  importance  of  some  of  the  questions  involved  could  not 
be  overlooked.  To  the  study  of  them  I  have  devoted  more 
time  than  could  well  be  spared  from  other  duties.  It  is  due 
to  counsel  to  say  that  the  labor  of  the  court,  protracted  and 
painstaking  as  it  has  been,  has  been  greatly  relieved  by  the 
contributions  of  learning  and  research  which  they  brought  to 
the  discussion.  While  the  principles  considered  are  not  new, 
in  the  question  of  the  validity  of  the  injimction  which  the 
defendants  are  charged  witii  violating  there  are  involved 
inquiries  which  in  some  respects  go  beyond  the  lines  of  estab- 
lished or  unquestioned  precedent. 

A  preliminary  question  in  the  case  was  whether  or  not, 
upon  the  filing  of  their  answers,  the  defendants  were  enti- 
tled to  be  discharged  without  an  inquiry  into  the  facts.  The 
authorities  seem  to  be  agreed,  and  accordingly  the  court 
ruled.  District  Judge  Grosscup  participating  in  the  decision, 
that,  in  a  proceeding  for  contempt  in  equity,  a  sworn  answer, 
however  full  and  imequivocal,  is  not  conclusive.  King  v.  The 
Vaughan^  2  Doug.  516 ;  Underwood? s  Gaae^  2  Humph.  48, 49 ; 
Rutherford  v.  Metcalfe  6  Hayw.  (Tenn.)  58,  61,  62;  Magen- 
nis  V.  Parkhursty  4  N.  J.  Eq.  483,  434;  State  v.  Harper^s 
Ferry  Boat  Co.,  16  W.  Va.  864,  873;  Crook  v.  People^  16  HL 
534,  537;  Buck  [7891  v.  Buck,  60  lU.  105,  106;  17elch  v. 
People,  80  HI.  App.  399,  409;  Yaies*  Case  (Kent,  Ch.  J.)  4 
Johns.  317,  373;  McCredie  v.  Senior,  4  Paige,  378,  381,  382; 
Bank  v.  Schermerhom,  9  Paige,  872,  875;  U.  S.  v.  Anon.,  21 
Fed.  761,  768. 

The  objection  raised  by  demurrer  that  the  injunction  was 
illegal  and  void  was  overruled  at  the  time  of  presentation,  but 
with  leave  for  further  argument  at  the  final  hearing  upon 
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the  evidence.  A  great  body  of  evidence,  consisting  of  the 
testimony  of  witnesses,  telegrams,  and  other  docmnents,  has 
been  adduced  to  show  the  guilt  of  the  accused.  The  de- 
fendants, claiming  the  constitutional  privilege  against  self- 
incrimination,  refused  to  testify  at  the  instance  of  the  prose- 
cution, and  have  offered  no  evidence  in  their  own  behalf,  ex- 
cepting parts  of  certain  documents  which  were  allowed  to 
be  read  in  connection  with  other  parts  offered  by  the  prose- 
cution. Besides  denying  that  any  violation  of  the  injunc- 
tion has  been  proved  against  them,  the  defendants  now 
reassert  and  insist  that  the  injunction  is  invalid,  on  the  two 
grounds  that  the  court  had  no  jurisdiction  to  hear  and  de- 
termine the  case  in  which  the  injunction  was  ordered,  and 
that,  though  possessed  of  such  jurisdiction,  the  court  lacked 
organic  power  to  make  the  particular  order  in  question. 
Reference  is  made  to  Ex  parte  Fiaky  118  U.  S.  713,  718, 
719,  6  Sup.  Ct.  724;  In  re  Sawyer,  124  U.  S.  200,  220-222, 
8  Sup.  Ct.  482;  Ex  parte  Terry ,  128  U.  S.  289,  9  Sup.  Ct 
77;  Windsor  v.  McVeigh,  98  U.  S.  274,  282,  283;  Kerfoot  v. 
People,  61  HI.  App.  409.  If  the  injimction  was,  for  any 
reason,  totally  invalid,  no  violation  or  disregard  of  it  could 
constitute  a  punishable  contempt;  but  if  the  court  acquired 
jurisdiction,  and  did  not  exceed  its  powers  in  the  particular 
case,  no  irregularity  or  error  in  the  procedure  or  in  the  order 
itself  could  justify  disobedience  of  the  writ.  Elliott  v.  Peir- 
8olj  1  Pet.  340;  Ex  parte  Watkins,  3  Pet.  193;  In  re  Coy, 
127  U.  S.  731, 8  Sup.  Ct  1263.  The  considerations  of  public 
policy  on  which  this  rule  rests  are  too  plain  and  well  under- 
stood to  need  restatement. 

Was  the  case  one  of  which  the  court  had  jurisdiction?  No 
question  is  made,  or  could  be  made  in  a  proceeding  for  con- 
tempt, of  the  sufficiency  of  the  petition  for  the  injunction  in 
respect  to  matters  of  form  and  averment  merely.  In  Ooy^s 
Case,  supra,  the  court  said : 

**  In  all  Buch  cases,  when  the  question  of  Jurisdiction  Is  raised,  the 
point  to  be  decided  Is  whether  the  court  has  jurisdiction  of  that  class 
of  offenses.  If  the  statute  has  invested  the  court  which  tried  the 
prisoner  with  jurisdiction  to  punish  a  well-defined  class  of  offenses, — 
as  forgery  of  its  bonds,  or  perjury  in  its  courts, — ^Its  Judgment  as  to 
what  acts  were  necessary  under  these  statutes  to  constitate  the 
erfoM  is  not  reviewable  on  a  writ  of  habeas  oorpns.** 
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The  question  here,  therefore,  is  whether  the  case  presented 
by  the  petition  was  of  a  dass  which  in  a  federal  court  admits 
of  the  remedy  by  injunction. 

Without  going  into  the  details  of  averment,  the  charge 
made  against  the  defendants  was  that  they  were  engaged  in 
a  conspiracy  to  hinder  and  interrupt  interstate  commerce 
and  the  carriage  of  the  mails  upon  the  railroads  centering  in 
Chicago,  by  means  and  in  a  manner  to  constitute,  within  the 
recognized  definitions,  a  public  nuisance.  A  nuisance  is 
^anything  that  imlawfully  work-  [740]  eth  hurt,  incon- 
venience or  damage.'^  3  Bl.  Comm.  216.  "A  public  nuisance 
is  such  an  inconvenience  or  troublesome  offense  as  annoys  the 
whole  community  in  general,  and  not  merely  some  particular 
person."  Id.  166.  As  defined  in  Wood  on  Nuisances  (page 
38),  ^  a  public  nuisance  is  a  violation  of  a  public  right,  either 
by  a  direct  encroachment  upon  public  rights  or  property, 
or  by  doing  some  act  which  tends  to  a  common  injury,  or  by 
omitting  to  do  some  act  which  the  common  good  requires, 
and  which  it  is  the  duty  of  a  person  to  do,  and  the  omis- 
sion  to  do  which  results  injuriously  to  the  public.''  A  form 
of  pliblic  nuisance  of  which  cognizance  has  been  taken  by 
the  courts  of  equity  in  England  and  in  this  country  is  called 
"  purpresture,"  which  is  defined  to  be  "  an  encroachment 
upon  lands,  or  rights  and  easements  incident  thereto,  be- 
longing to  the  public,  and  to  which  the  public  have  a  right 
of  access  or  of  enjoyment,  and  encroachment  upon  navigable 
streams."  "The  remedy  for  a  purpresture,  simply,  is  by 
information  in  equity  at  the  suit  of  the  attorney  general  or 
other  proper  officer."  Wood,  Nuis.  pp.  107,  117;  People 
V.  Vanderbilt,  28  N.  Y.  396;  New  Orleans  v.  U.  5.,  10  Pet 
662;  Attorney  General  v.  Forbes^  2  Mylne  &  C.  128. 

In  Kerr  on  Injunctions  (page  395)  it  is  said: 

**  There  is  a  wide  difference  between  a  purpresture  and  a  nulsancB. 
Although  they  may  coexist,  either  may  exist  without  the  other. 
If  the  act  complained  of  be  a  purpresture,  It  may  be  restrained  at 
the  suit  of  the  attorney  general,  whether  it  be  a  nuisance  or  not 
Being  an  encroachment  on  the  soil  of  the  sovereign,  like  trespass 
on  the  soil  of  an  individual.  It  will  support  an  action  irreepectlTe 
ot  any  damage  which  may  accrue.  But,  to  constitute  a  public 
nuisance,  damage  to  the  public  right  of  navigation  or  other  public 
right  must  be  shown  to  exist  If  the  act  complained  of  be  a  mere 
ptorpreetore,  without  being  at  the  same  time  a  nuisance,  the  court 
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will  usually  direct  an  inquiry  to  be  made  whetlier  it  will  be  more 
beneficial  to  tbe  crown  to  abate  the  purpresture  or  to  suffer  ttie 
.erection  to  remain  and  be  arrested;  but,  if  tlie  purpresture  be  also 
a  public  nuisance,  this  cannot  be  done,  for  tlie  crown  cannot  sanction 
a  public  nuisance." 

Aooordingly,  it  is  contended,  and  numerous  decisions  and 
texts  are  cited  to  show,  that  ^^  equity  had  jurisdiction  to 
restrain  public  nuisances  upon  bill  or  information  filed  by 
the  attorney  general  on  behalf  of  the  people."  High,  Inj. 
§§  746,  769,  764,  1670;  Pom,  Eq.  Jur.  §  1349;  Wood,  Nuis. 
p.  124;  Story,  Eq.  Jur.  §§  921-924;  1  Daniell,  Ch.  Pr.  7,  8; 
Mitf.  Eq.  PL  104,  117,  196;  Attorney  General  v.  Johnson^ 
2  Wils.  Ch.  87;  Attorney  General  v.  Forbes^  2  Mylne  &  C. 
128;  Attorney  General  v.  Terry ^  9  Ch.  App.  423;  Attor- 
ney General  v.  Birmingham^  4  Kay  &  J.  628;  People  v. 
Miner^  2  Lans.  896;  People  v.  Ferry  Go,^  68  N.  Y.  71; 
Davis  V.  May  or ^  etc,  14  N.  Y.,  626;  People  v.  Yonder- 
bat,  28  N.  Y.  896;  Id.,  26  N.  Y.  287;  Attorney  General  v. 
Hunter,  1  Dev.  Eq.  12.  I  quote  passages,  some  of  which, 
besides  bearing  upon  the  principal  question  of  jurisdiction, 
will  be  found  to  be  determinative  of  other  questions  which 
have  come  under  discussion. 

Story  says: 

Section  921:  "In  regard  to  public  nuisances,  tbe  jurisdiction  of 
courts  of  equity  seems  to  be  of  a  very  ancient  date.  ♦  ♦  •  The 
jurisdiction  is  applicable,  not  only  to  'public  nuisances/  strictly  so 
called,  but  also  to  purprestures  upon  public  rights  and  property. 
•  •♦  In  its  common  acceptation  it  [purpresture]  is  now  under- 
stood to  mean  an  encroachment  upon  the  [741]  king,  either  upon 
part  of  his  demesne  lands,  or  upon  rights  and  easements  held  by  the 
crown  of  the  public,  such  as  open  highways,  public  rivers,  forts, 
streets,  etc.,  and  other  public  accommodations."  City  of  New  Orleans 
V.  U,  S,,  10  Pet  662;  Mohaick  Bridge  Co,  v.  Vtica  d  8.  R,  Co.,  6 
Paige,  554;  Attorney  General  v.  Cohoes  Bridge  Co.,  6  Paige,  133. 

Section  923 :  *'  In  cases  of  *  public  nuisances,'  properly  so  called, 
an  indictment  lies  to  abate  them,  and  to  punish  the  offenders; 
but  an  information  also  lies  in  equity  to  redress  the  grievance  by 
way  of  injunction.  The  instances  of  the  interposition  of  the  court, 
however,  are,  it  is  said,  rare,  and  principally  confined  to  informations 
seeking  preventive  relief.  Thus,  informations  in  equity  have  been 
maintained  against  a  public  nuisance  by  stopping  a  highway." 

Section  924:  "The  ground  of  this  jurisdiction  of  courts  of  equity 
in  cases  of  purpresture,  as  well  as  of  public  nuisances,  undoubtedly 
is  their  ability  to  give  a  more  complete  and  perfect  remedy  than  is 
attainable  at  law,  in  order  to  prevent  irreparable  mischief,  and 
also  to  suppress  expressive  and  vexatious  litigations.  In  the  first 
place,  they  can  interpose,  where  the  courts  of  law  cannot,  to  restrain 
and  prevent  Ruch  nuisances  which  are  threatened  or  are  in  progress, 
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as  well  as  to  abate  those  already  existing.  In  the  next  place,  by  a 
perpetual  injunction,  the  remedy  is  made  complete  through  all  future 
time." 

So  Pomeroy,  in  section  1349,  says : 

''A  court  of  equity  has  Jurisdiction  to  restrain  existing  or  threat- 
ened public  nuisances  by  injunction,  at  the  suit  of  the  attorney 
general,  in  Bngland,  and  at  the  suit  of  the  state,  or  the  people,  or 
municipality,  or  some  proper  officer  representing  the  commonwealth, 
in  this  country."  Attorney  General  v.  Eau  Claire,  87  Wis.  400; 
State  V.  Eau  Claire,  40  Wis.  683;  Rochester  v.  Erickson,  46  Barb. 
92;  Pemiitylvania  v.  Wheeling,  etc..  Bridge  Co.,  13  How.  518. 

Wood  (volume  1,  p.  124)  says: 

"While,  at  the  close  of  the  Revolution,  the  people  of  each  state, 
in  their  sovereign  capacity,  acquired  the  absolute  right  to  all  navi- 
gable waters  and  the  soil  under  them,  yet  where  the  state  has  per- 
mitted a  use  of  navigable  waters  connecting  the  two  states  that 
interferes  with  navigation,  the  general  government,  under  the  power 
given  it  by  the  constitution  to  regulate  commerce  between  the 
states,  may  exercise  Jurisdiction  over  the  waters,  and  procure  an 
abatement  of  such  obstructions."  Insurance  Co.  v.  CurtenAus,  6 
McLean,  209,  Fed.  Gas.  No.  3,045. 

High  says: 

Section  1554:  "Wh»i  the  right  involved  is  purely  of  a  public 
nature,  and  the  grievance  which  it  is  sought  to  enjoin  is  one  which 
affects  ttie  public  at  large,  the  proceeding  is  usually  instituted,  both 
In  Bngland  and  in  this  country,  by  the  attorney  general  in  behalf 
of  the  people,  sometimes  proceeding  in  his  own  name  or  that  of  the 
people  absolutely,  and  sometimes  upon  the  relation  of  a  citisen; 
and  in  actions  to  enjoin  the  erection  or  continuance  of  public  nui- 
sances this  course  is  generally  pursued."  Btate  v.  Dayton  d  8.  B. 
R.  Co.,  86  Ohio  St  434;  People  v.  Vanderhilt,  28  N.  Y.  896. 

Section  764:  **When  proceedings  are  had  to  enjoin  a  public  nui- 
sance, such  as  tlie  pollution  of  a  river  by  a  board  of  municipal  officers 
in  violation  of  an  act  of  parliament  under  which  they  are  acting,  a 
distinction  is  drawn,  as  to  the  necessity  of  proving  an  actual  injury, 
between  the  case  of  an  information  filed  by  the  attorney  general 
in  behalf  of  the  public  and  a  bill  filed  by  private  citlEens  in  their 
own  behalf;  and  in  the  former  case  it  is  held  to  be  unnecessary  for 
the  attorney  general  to  establish  any  actual  injury,  the  statute  having 
prohibited  the  act  complained  ot" 

Section  745 :  **  It  is,  however,  to  'be  observed  that  the  fact  ttiat  tlie 
commission  of  the  threatened  act,  which  it  is  sought  to  enjoin  as  a 
nuisance,  may  be  punished  criminally  as  sudi,  will  not  prevent  the  ex- 
ercise of  the  restraining  power  of  equity."  People  v.  8t.  Louis,  5 
Oilman,  851;  Attorney  General  v.  Hunter,  1  Dev.  Bq.  12;  Gilbert  t. 
Canal,  etc.,  Co.,  8  N.  J.  Bq.  405. 

[742]  To  the  same  effect,  in  2  Daniell,  Ch.  PL  &  Pr.  (4th 
Ed.)  p.  1686,  it  is  said:  "  In  cases  of  *  public  nuisance,'  prop- 
erly so  called,  an  indictment  lies  to  abate  them,  and  to 
prosecute  the  offender;  but  an  information  will  also  lie  in 
equity  to  stop  the  mischief,  and  to  restrain  the  continuance  of 
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it";  and  among  the  cases  cited  in  support  of  the  text  are 
Attorney  General  v.  Nichol^  16  Ves.  338;  Attorney  General 
V.  Forbes^  2  Myhie  &  C.  123 ;  Attorney  General  v.  Cambridge 
Consumers*  Gas  Co.^  L.  R.  6  Eq.  282;  Bunnell's  Appeal, 
69  Pa.  St  59.  See,  also,  Craig  v.  People,  47  IlL  487;  ^1*- 
tomey  General  v.  Railroad  Companies,  36  Wis.  527;  Attor- 
ney General  v.  (7%  of  Eani  Claire,  37  Wis.  400. 

The  supreme  court  of  tiie  United  States  has  spoken  on  the 
subject.  In  the  case  of  Mayor  of  Georgetown  v.  Alexandria 
Canal  Co,,  12  Pet.  91,  98,  where  an  injunction  was  sought 
against  obstructing  the  navigation  of  the  Potomac  river,  the 
court  said : 

"Besides  this  remedy  at  law,  it  is  now  settied  that  a  court  of 
equity  may  take  jurisdiction,  in  cases  of  public  nuisance,  by  an 
information  filed  by  the  attorney  general.  This  Jurisdiction  seems  to 
have  been  acted  on  with  caution  and  hesitancy.  Thus,  it  is  said  by 
the  chancellor,  in  18  Yes.  217,  that  the  instances  of  the  interposition 
of  the  court  were  confined  and  rare.  He  referred,  as  to  the  principal 
autliority  on  the  subject,  to  what  liad  l)een  done  in  the  court  of  ex- 
chequer upon  the  discussion  of  the  right  of  the  attorney  general,  by 
some  species  of  information,  to  seek,  on  the  equitable  side  of  the 
court,  relief  as  to  nuisance,  and  preventive  reUef.  Chancellor  Kent, 
in  Attorney  General  v.  Utica  Ins.  Co,,  2  John&  Ch.  882,  remarks  that 
the  equity  Jurisdiction  in  cases  of  public  nuisance,  in  the  <mly  caaea 
in  which  it  had  been  exercised  (that  is,  in  cases  of  encroachment  on 
the  Idi^s  soil),  had  lain  dormant  for  a  century  and  a  half  (that  is, 
from  Charles  L  down  to  the  year  1795).  Tet  the  Jurisdiction  has 
been  finally  sustained  upon  the  principle  that  equity  can  i^ve  more 
adequate  and  complete  relief  than  can  be  obtained  at  law.  While, 
tlierefore,  it  Is  admitted  by  all  that  it  is  confessedly  one  of  delicacy, 
and  accordingly  the  instances  where  it  is  exercised  are  rare,  yet  it 
may  be  exercised  in  those  cases  in  which  there  is  eminent  danger  of 
irreparable  mischief  l>efore  the  tardiness  of  the  law  can  reach  it." 

See,  also,  the  opinion  in  Pennsylvania  v.  Wheeling,  etc.. 
Bridge  Co.,  18  How.  518,  where  a  bridge  across  the  Ohio 
river  was  held  to  be  a  public  nuisance,  and  ordered  abated, 
at  the  suit  of  the  state  of  PenAsylvania. 

But  while  this  jurisdiction  of  the  English  courts  of  chan- 
cery and  of  the  equity  courts  of  the  several  states  of  the 
Union  is  not  understood  to  be  disputed  by  counsel  for  the 
defendants,  they  do  insist  that,  in  the  absence  of  legislation 
by  congress  conferring  the  authority,  the  federal  courts  can 
do  nothing  for  the  protection  of  the  highways  of  interstate 
commerce,  whether  upon  land  or  water.  They  cite  the  fol- 
lowing language  from  the  opinion  in  Parhershurg  <6  0.  R. 
Transp.  Co.  y.  City  of  Parhershurg,  107  U.  S.  691, 2  Sup.  Ot. 
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732,  in  which  Pennsylvania  v.  WTieeling^  etc.^  Bridge  Co.^ 
it  may  be  observed,  is  declared  to  be  "  a  peculiar  case  ": 

**  Now,  wharves,  levees,  and  landing  places  are  essential  to  commerce 
by  water,  no  less  than  a  navigable  channel  and  a  clear  river.  Bnt 
they  are  attached  to  the  land;  they  are  private  properly, — real 
estate;  and  they  are,  primarily  at  least,  subject  to  the  local  state 
laws.  Congress  has  never  yet  interfered  to  supervise  their  adminis- 
tration; it  has  hitherto  left  this  exclusively  to  the  states.  There  is 
little  doubt  however,  that  congress,  if  it  [743]  saw  fit.  In  cases  of 
prevailing  abuses  in  the  management  of  wharf  property, — abuses  mate- 
rially interfering  with  the  prosecution  of  commerce, — might  interpose 
and  make  regulations  to  prevent  such  abuses.  When  it  shall  have 
done  so  it  will  be  time  enough  for  the  courts  to  carry  its  regulations 
into  effect  by  Judicial  proceedings  properly  instituted;  but,  until  con- 
gress has  acted,  the  courts  of  the  United  States  cannot  assume  control 
over  the  subject  as  a  matter  of  federal  cognizance.  It  is  congress,  and 
not  the  judicial  department,  to  which  the  constitution  has  given  the 
power  to  regulate  commerce  with  foreign  nations  and  among  the  sev- 
eral states.    The  courts  can  never  take  the  initiative  on  this  subject" 

And  from  Bridge  Co.  v.  Hatch^  125  U.  S.  1,  8  Sup.  Ct 
811,  the  following: 

••  The  power  of  congress  to  pass  laws  for  the  regulation  of  the  navi- 
gation of  public  rivers,  and  to  prevent  any  and  all  obstructions  therein, 
is  not  questioned;  but  until  it  does  pass  some  such  law,  there  is  no 
common  law  of  the  United  States  which  prohibits  obstructions  and 
nuisances  in  navigable  rivers,  unless  it  be  the  maritime  law,  adminis- 
tered by  the  courts  of  admiralty  and  maritime  jurisdiction.  No  prece- 
dent however,  exists  for  the  enforcement  of  any  such  law;  and.  If 
such  law  could  be  enforced  (a  point  which  we  do  not  undertake  to 
decide).  It  would  not  avail  to  sustain  the  bill  in  equity  filed  in  the 
original  case.  There  must  be  a  direct  statute  of  the  United  States  In 
order  to  bring  within  the  scope  of  Its  laws,  as  administered  by  the 
courts  of  law  and  equity,  obstructions  and  nuisances  in  navigable 
streams  within  the  states.  Such  obstructions  and  nuisances  are  of- 
fenses against  the  laws  of  the  states  within  which  the  navigable 
waters  lie„  and  may  be  Indicted  or  prohibited  as  such;  but  they  are 
not  offenses  against  United  States  laws  which  do  not  exist  and  none 
such  exist  except  what  are  to  be  found  on  the  statute  book." 

Accordingly,  notwithstanding  the  provision,  in  the  "Act  for 
the  admission  of  Oregon  into  the  Union  "  that  "  all  the  navi- 
gable waters  of  said  state  shall  be  common  highways  and 
forever  free,"  it  was  held  in  that  case  that  the  bridge  which 
it  was  sought  to  remove  was  not  an  offense  against  the  United 
States,  in  the  absence  of  direct  legislation  bringing  obstruc- 
tions and  nuisances  in  navigable  streams  within  the  scope  of 
national  law. 

In  reply  to  this  position  of  the  defense,  reference  is  made 
to  the  "Act  to  regulate  commerce,"  as  amended  by  the  act  of 
March  2,  1889  (25  Stat  866) ;  and  it  is  contended  that  by 
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force  of  the  provisions  of  that  statute,  passed  in  exercise  of 
the  power  conferred  on  congress  by  the  constitution  **  to  regu- 
late commerce  among  the  several  states,"  the  national  control 
has  been  extended  over  the  channels  and  agencies  of  inter- 
state conmierce,  including  railways  as  well  as  navigable 
waters,  and  that  out  of  this  legislation,  whatever  had  been 
the  rule  before,  has  arisen  by  necessary  implication  the  juris- 
diction of  the  federal  courts,  in  accordance  with  the  prin- 
ciples of  equity,  to  protect  that  conmierce  against  interfer- 
ence or  obstruction.  The  right  of  the  federal  government  to 
obtain  the  injimction  is  also  asserted  upon  the  groimd  of 
property  right  in  the  mails. 

That  the  nation  owns  the  mail  bags  is  of  course  beyond 
dispute,  and  that  it  pays  large  sums  annually  for  the  carry- 
ing of  the  mails  upon  the  railroads  is  well  understood.  In 
Searight  v.  Stokes^  8  How.  151,  where  the  question  was 
whether  vehicles  carrying  the  mails  were  "laden  with  the 
property  of  the  United  States,"  and  therefore  exempt  from 
toll  on  the  Cumberland  road,  in  Pennsylvania,  the  supreme 
court  said : 

[744]  "The  United  States  have  unqaeetionably  a  property  in  the 
mails.  They  are  not  mere  common  carriers,  but  a  goyemment,  per- 
forming a  high  official  duty  in  holding  and  guarding  its  own  property 
as  well  as  that  of  its  citizens  committed  to  Its  care ;  for  a  very  large 
portion  of  the  letters  and  packages  conveyed  on  this  road,  especially 
during  the  sessions  of  congress,  consists  of  communications  to  or  from 
the  officers  of  the  executive  department,  or  members  of  the  legisla- 
ture, on  public  service  or  In  relatidn  to  matters  of  public  concern/' 

It  is  said,  on  the  contrary,  to  be  easy  ^^to  show  that,  at 
conmion  law,  jurisdiction  of  the  chancery  on  information  of 
the  attorney  general  to  restrain  a  purpresture  or  nuisance  rests 
on  the  idea  that  the  king  owns  the  land  wherecm  it  exists." 
It  is  doubtless  true  that,  in  the  cases  where  the  jurisdiction 
was  invoked,  the  king  was  the  owner  of  the  land,  because 
the  land  under  navigable  waters  in  England  has  always  be- 
longed to  the  crown;  but  the  object  of  the  suits  has  always 
been,  not  to  vindicate  the  title  to  the  land,  whidi  could  have 
been  done  by  the  action  of  ejectment,  but  to  prevent  or  re- 
move obstructions  to  navigation,  whidi  required  the  prompt 
and  efficient  methods  of  equity;  and  it  is  not  to  be  believed 
that  if  in  England,  as  along  tiie  fresh-water  rivers  of  this 


Digitized  by 


Qoo^^ 


UNITED   STATES   V.  DEBS.  347 

Opinloii  of  th#  Ck>iirt 

country,  the  title  of  lands  under  the  water  had  belonged  to  the 
riparian  owners,  the  same  jurisdiction  would  not  have  been 
exercised  for  the  protection  of  the  public  ri^t  of  navigation. 
The  public  interest  is  concerned  in  the  unobstructed  use  of 
the  water,  and  it  is  sticking  in  the  mud  to  say  that  the  right 
to  protect  that  use  is  dependent  upon  the  ownership  of  the 
underlying  soil.  If,  however,  the  jurisdiction  in  such  cases 
must  be  held  to  rest  upon  some  legal  title  or  property  right, 
which  by  fiction  shall  be  deemed  to  be  worthy  of  equitable 
protection,  or  to  afford  a  basis  of  jurisdiction  for  pro- 
tecting incidental  rights,  it  would  seem  that  the  property 
whidi  the  government  has  been  declared  to  have  in  the  mails 
and  its  unquestioned  ownership  of  mail  bags  might  well  be 
deemed  sufficient  for  the  purpose.  Justice  Brewer  said  in 
U.  S.  V.  W.  U.  Tel  Co.,  50  Fed.  28,  42:  "  The  dollar  is  not 
always  the  test  of  real  interest  It  may  properly  be  sacri- 
ficed if  anything  of  higher  value  be  thereby  attained." 

"  But,"  say  counsel,  "  this  whole  subject  is  utterly  foreign 
to  the  question  in  this  case.  ♦  ♦  ♦  Waterways  are  not 
railways.  They  are  free  to  all  comers,  and  are  not  the  sub- 
ject of  private  ownership  nor  control,  but  only  of  municipal 
regulation  by  public  authority.  Lake  Front  Case^  146  U.  S. 
887, 18  Sup.  Ct  110.  The  control  of  the  railway  is  primarily 
with  the  company  that  owns  and  operates  it.  These  great 
interests  are  entirely  able  to  cope  with  any  interference  with 
their  property.  If  they  be  held,  in  a  high  sense,  as  trustees 
for  the  public,  why  should  equity  entertain  a  suit  by  the 
beneficiaries  of  this  trust  until  the  trustees  have  proved 
recreant!  These  companies  own  the  land  over  which  their 
lines  run,  or  a  right  of  way  in  perpetuity,  and,  thou^ 
barged  with  public  duties,  are  still  private  pecuniary  cor- 
porations operated  for  gain.  As  to  all  local  matters,  viz. 
the  speed  of  trains,  stopping  at  crossings,  elevation  of 
tracks,  and  things  of  that  character,  they  are  subject  to 
local  or  state  regulation.  This  could  not  be  were  the 
power  of  congress  exclusive  as  in  the  matter  of  interstate 
rates.  Wdbashy  etc.y  Ky.  1746]  Co.  v.  People  of  Illinois^  118 
U.  S.  667, 7  Sup.  Ct  4."  It  is,  of  course,  true  that  waterways 
are  not  railways;   that  the  latter  and  the  title  to  the  land 
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under  them  are  owned  and  controlled,  under  legal  limita- 
tions, by  companies  which  operate  th^  for  gain;  but  so 
are  the  boats  which  ply  the  rivers  and  lakes  of  the  country ; 
and  I  see  no  reason  in  any  of  the  suggestions  advanced  for 
sa]dng  that  the  courts  may  give  to  c<Hnmerce  on  the  rivers 
a  protection  which  they  may  not  extend  to  commerce  on 
the  railways.  The  railroad  companies  are  clothed  with  the 
power  of  eminent  domain,  to  enable  them  to  acquire  lands 
necessary  for  their  purposes,  because  the  proposed  use  is 
for  the  public  benefit.  To  the  extent  of  the  share  which 
the  companies  have  in  interstate  commerce  tiiey  hold  their 
lands  and  rights  of  way  for  the  benefit  of  the  general  public 
and  subject  to  the  national  control.  "For  this  purpose," 
to  use  the  expression  of  the  supreme  court  in  Oibnan  v. 
Philadelphia^  8  WalL  713,  in  respect  of  navigable  waters, 
"  they  are  the  public  property  of  the  nation,  and  subject  to 
all  the  requisite  legislation  of  congress." 

But  while  the  reasons  to  justify,  on  the  grounds  considered, 
the  issuing  of  the  injunction  for  the  purpose  of  protecting, 
against  obstruction  or  interruption,  either  the  mails  alone 
or  interstate  commerce,  of  which  the  carrying  of  the  mails 
is  a  part,  are  strong,  and  perhaps  ought  to  be  accepted  as 
convincing,  there  seems  to  be  no  precedent  for  so  holding, 
and  the  responsibility  of  making  a  precedent  need  not  now  be 
assumed. 

While,  however,  the  point  is  not  decided,  the  authorities 
on  the  subject  have  been  brought  forward  so  fully  because, 
in  part,  of  their  bearing  upon  the  question  now  to  be  con- 
sidered,— ^whether  or  not  the  injunction  was  authorized  by  the 
act  of  July  2, 1890.  It  was  imder  that  act  that  the  order  was 
asked  and  was  granted ;  but  it  has  been  seriously  questioned 
in  this  proceeding,  as  well  as  by  an  eminent  judge  and  by 
lawyers  elsewhere,  whether  the  statute  is  by  its  terms  ap- 
plicable, or  consistently  with  constitutional  guaranties  can 
be  applied,  to  cases  like  this.  It  is  admitted  in  one  of  the 
briefs  for  the  defendants,  and  the  authorities  already  quoted 
clearly  demonstrate,  "  that  were  congress  to  declare  that  the 
United  States  might  maintain  a  bill  to  enjoin  the  obstruc- 
tion of  interstate  commerce  on  railroads  engaged  therein. 
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where  such  obstructions  amounted  to  what,  on  a  public  high- 
way, would  be  a  public  nuisance,  such  legislation  would  be 
admissible."  Such  an  act,  not  going  beyond  the  scope  of 
equity  jurisdiction  in  England  at  the  time  when  the  federal 
constitution  was  adopted,  it  is  plain  would  not  be  obnoxious 
to  the  objection  that  it  was  an  invasion  of  the  field  of  crimi- 
nal law  which  involved  interference  with  the  right  of  trial 
by  jury.  The  jurisdiction  of  the  courts  of  equity,  and  by 
implication  their  right  to  punish  for  contempt,  are  established 
by  the  constitution,  equally  with  the  right  of  trial  by  jury; 
and  so  long  as  there  is  no  attempt  to  extend  jurisdiction  over 
subjects  not  properly  cognizable  in  equity,  there  can  be  no 
ground  for  the  assertion  that  the  right  of  jury  trial  has  been 
taken  away  or  impaired.  The  same  act  may  constitute  a 
contempt  and  a  crime.  But  the  contempt  is  one  thing,  the 
crime  another;  and  the  punishment  for  one  is  not  a  dupli- 
[746]  cation  of  the  punishment  of  the  other.  The  contempt 
can  be  tried  and  punished  only  by  the  court,  while  the  charge 
of  crime  can  be  tried  only  by  a  jury. 

The  first  and  fourth  sections  of  the  act  of  July  2,  1890 
(26  Stat.  209),  read  as  follows: 

Section  1:  ''Bvery  contract,  combination  in  the  form  of  tmst,  or 
otberwiae,  or  conspiracy,  in  restraint  of  trade  or  commerce  among  the 
Beveral  states,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal. 
Bvery  perscm  who  shall  make  any  such  contract  or  engage  in  any  such 
combination  or  conspiracy,  shall  l>e  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or 
by  both  said  punishments,  in  the  discretion  of  the  court" 

Section  4:  "The  several  drcnit  courts  of  the  United  States  are 
hereby  invested  with  Jurisdiction  to  prevent  and  restrain  violations  of 
thts  act;  and  it  shall  be  the  duty  of  the  several  district  attorneys  of 
the  United  States,  in  their  respective  districts,  under  the  direction  of 
the  attorney  general,  to  institute  proceedings  in  equity  to  prevent  and 
restrain  such  violations.  Such  proceedings  may  l>e  by  way  of  petition 
setting  forth  the  cause  and  praying  that  snch  violation  shall  be  en- 
joined or  otherwise  prohibited.  When  the  parties  complained  of  shall 
have  been  duly  notified  of  such  petition  the  court  shall  proceed,  as 
soon  as  may  be,  to  the  hearing  and  determination  of  the  case;  and 
pending  such  petition  and  before  final  decree,  the  court  may  at  any 
time  make  such  temporary  restraining  order  or  prohibition  as  shall  be 
deemed  just  in  the  premises." 

It  is  not  contended  that  other  sections  bear  materially  upon 
the  construction  or  interpretation  of  these,  except  the  sixth, 
to  which  reference  will  be  made  further  along.  The  position 
of  the  defendants  in  respect  to  this  statute,  as  stated  in  one  of 
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the  briefs,  is  that  it "  is  directed  at  capital,"  "  at  dangers  very 
generally  supposed  to  result  from  vast  aggregations  of  capi- 
tal;" that  "  the  evil  aimed  at  is  one  of  a  contractual  charac- 
ter, and  not  of  force  and  violence."  In  another  brief  it  is 
said  more  definitely : 

**  That,  sections  1  and  6  being  construed  together,  it  is  apparent  that 
the  statute  is  aimed  at  monopoly  of  trade  or  commerce  by  which  trade 
should  be  engrossed,  and  in  and  by  which  property  should  be  em- 
ployed and  secured,  but  that,  even  should  this  contention  be  denied, 
still  tlie  statute  does  not  confer  a  right  on  the  government  to  proceed 
under  the  direction  of  the  attorney  general  to  abate  a  public  nuisance 
existing  in  a  liighway  of  interstate  commerce,  but  generally,  by 
section  4,  to  prevent  and  restrain,  by  injunction,  violations  of  a  penal 
statute.  It  is  thought  therefore,  that,  as  held  by  Judge  Putnam  in 
XJ,  8.  V.  Patterson,  55  Fed.  005,  this  act  is  inapplicable;  but,  if  it  is, 
then  it  is  unconstitutional  as  an  attempt  to  enforce  a  penal  statute  in 
equity,  and  not  a  Justifiable  authority  for  a  proceeding  familiar  to 
equity,  and,  under  congressional  authority,  admissible  in  the  federal 
courts  in  the  name  of  the  government." 

The  very  elaborate  arguments  presented  in  support  of  these 
propositions  are  the  same,  in  the  main,  as  were  made  and  re- 
ported at  length  in  the  case  referred  to  {U.S.  v.  Patterson)^ 
and  therefore  need  not  be  restated.  Keference  was  made  in 
that  case,  and  has  been  made  in  this,  to  the  debates  in  con- 
gress while  the  measure  was  under  consideration  in  that 
body;  and,  though  it  is  conceded  that  we  cannot  take  the 
views  or  purposes  expressed  in  debate  as  supplying  the  con- 
struction of  statutes,  it  is  said  we  may  gather  from  the  de- 
bates in  congress,  as  from  any  other  source,  "  the  history  of 
the  evil  which  the  legislation  was  intended  to  remedy." 
Doubtless,  that  is  often  [747]  true;  and  in  this  instance 
it  is  perhaps  apparent  that  the  original  measure,  as  pro- 
posed in  the  senate,  "  was  directed  wholly  against  trusts,  and 
not  at  organizations  of  labor  in  any  form."  But  it  also  ap- 
pears that  before  the  bill  left  the  senate  its  title  had  been 
changed,  and  material  additions  made  to  the  text;  and  it  is 
worthy  of  note  that  a  proviso  to  the  effect  that  the  act 
should  not  be  construed  to  apply  "to  any  arrangements, 
agreements  or  combinations  made  between  laborers  with  a 
view  of  lessening  hours  of  labor  or  of  increasing  their  wages, 
nor  to  any  arrangements,  agreements  or  combinations  among 
persons  engaged  in  horticulture  or  agriculture  made  with 
the  view  of  enhancing  the  price  of  agricultural  or  horti- 
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cultural  products,"  was  not  adopted.  Such  au  amend- 
ment, doubtless,  was  not  necessary  in  order  to  exclude 
agreements  and  arrangements  of  the  kind  mentioned;  but 
the  offering  of  the  proposition  shows  that  the  possible  ap- 
plication of  the  statute  to  cases  not  in  the  nature  of  trusts 
or  monopolies,  and  in  which  workmen  or  farmers  should  be 
concerned,  was  not  overlooked.  But  it  is  more  significant 
that,  upon  the  introduction  of  the  bill  into  the  house,  the 
chairman  of  the  judiciary  committee,  as  reported  in  the  Con- 
gressional Record  (volume  21,  pt  6,  p.  4089),  made  the  fol- 
lowing statement: 

''Now,  Just  what  contracts,  what  combinations  in  the  fonn  of 
trusts,  or  what  conspiracies  will  be  in  restraint  of  trade  or  commerce, 
mentioned  in  the  bill,  will  not  be  Isnown  until  the  courts  have  con- 
strued and  interpreted  tliis  provision.'* 

It  is  therefore  the  privilege  and  duty  of  the  court,  uncon- 
trolled by  considerations  drawn  from  other  sources,  to  find 
the  meaning  of  the  statute  in  the  terms  of  its  provisions, 
interpreted  by  the  settled  rules  of  construction.  That  the 
original  design  to  suppress  trusts  and  monopolies  created  by 
contract  or  eombination  in  the  form  of  trust,  which  of  course 
would  be  of  a  "  contractual  character,"  was  adhered  to,  is 
clear;  but  it  is  equally  clear  that  a  further  and  more  com- 
prehensive purpose  came  to  be  entertained,  and  was  em- 
bodied in  the  final  form  of  the  enactment.  Combinations 
are  condemned,  not  only  when  they  take  the  form  of  trusts, 
but  in  whatever  form  found,  if  they  be  in  restraint  of  trade. 
That  is  the  effect  of  the  words  "  or  otherwise."  It  may  be 
that  those  words  should  be  deemed  to  include  only  forms  of 
like  character, — that  is  to  say,  some  form  of  contract  as 
distinguished  from  tort;  but,  if  that  be  so,  it  only  emphasizes 
and  makes  imperative  the  inference,  which  otherwise  it 
seems  to  me  would  be  sufficiently  clear,  that  the  word  "  con- 
spiracy "  should  be  interpreted  independently  of  the  preced- 
ing words.  It  is  hardly  to  be  believed  that  the  words  **  or 
otherwise  "  were  used  simply  for  the  purpose  of  giving  fuller 
scope  to  the  antecedent  words  "contract"  and  "combina- 
tion," and  then  "conspiracy"  added  merely  for  the  same 
purpose.  Construed  literally,  the  terms  used  in  the  body  of 
this  act  forbid  all  contracts  or  combinations  in  restraint  of 
10870^—8.  Doc  111,  62-1,  vol  1 23 
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trade  or  commerce;  but  that  construction  is  controlled  by 
the  title,  whidi  shows  that  only  unlawful  restraints  were 
intended.  But  what  constitutes  an  unlawful  restraint  is 
not  defined ;  and,  under  the  familiar  rule  that  such  federal 
enactments  will  be  interpreted  by  the  light  of  the  common 
law,  I  have  no  doubt  but  that  this  [748]  statute,  in  so  far 
as  it  is  directed  against  contracts  or  combinations  in  the 
form  of  trusts,  or  in  any  form  of  a  "  contractual  character,** 
should  be  limited  to  contracts  and  combinations  sudi,  in 
their  general  characteristics,  as  the  courts  have  declared 
unlawful.  But  to  put  any  such  limitation  upon  the  word 
^^conspiracy"  is  neither  necessary,  nor,  as  I  think,  permissible. 
To  do  so  would  deprive  the  word,  as  here  used,  of  all  signifi- 
cance. It  is  a  word  whose  meaning  is  quite  as  well  established 
in  the  law  as  the  meaning  of  the  phrase  ^^in  restraint  of  trade," 
when  used — as  commonly,  if  not  universally,  that  phrase  has 
been  used — in  reference  to  contracts.  A  conspiracy,  to  be 
sure,  consists  in  an  agreement  to  do  something;  but  in  the 
sense  of  the  law,  and  therefore  in  the  sense  of  this  statute, 
it  must  be  an  agreement  between  two  or  more  to  do,  by  con- 
certed action,  something  criminal  or  unlawful,  or,  it  may  be, 
to  do  something  lawful  by  criminal  or  unlawful  means.  A 
conspiracy,  therefore,  is  in  itself  unlawful,  and,  in  so  far  as 
this  statute  is  directed  against  conspiracies  in  restraint  of 
trade  among  the  several  states,  it  is  not  necessary  to  look  for. 
the  illegality  of  the  offense  in  the  kind  of  restraint  proposed; 
and,  since  it  would  be  unnecessary,  it  would  be  illogical, 
to  conclude  that  only  conspiracies  which  are  founded  upon, 
or  are  intended  to  be  accomplished  by  means  of,  contracts  or 
combinations  in  restraint  of  trade,  are  within  the  pur^dew 
of  the  act.  It  would  be  to  make  tautologous  words  which 
have  distinctly  different  meanings,  and  to  deprive  the  statute, 
in  a  large  measure,  of  its  just  and  needful  scope.  Any  pro- 
posed restraint  of  trade,  though  it  be  in  itself  innocent,  if 
it  is  to  be  accomplished  by  conspiracy,  is  unlawful.  A  dis- 
tinction has  been  suggested  between  die  phrase  '^  in  restraint 
of  trade  **  and  the  phrases  "  to  injure  trade  "  and  "  to  restrain 
trade."  Though  perceptible,  the  distinction  does  not  seem 
to  me  so  significant  that  the  use  of  one  expression  rather  than 
the  other  should  vary  the  interpretation  of  this  statute.    Any 
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contract,  combination,  or  conspiracy,  to  be  ^  in  restraint  of 
trade,"  mnst  involve  the  use  of  means  of  which  the  effect 
is  "  to  injure ''  or  "  to  restrain ''  trade.  A  contract,  combina- 
tion, or  conspiracy  in  restraint  of  trade  is  therefore  a  con- 
tract, combinaticm,  or  conspiracy  to  restrain  or  to  injure  trade. 
It  would  not,  I  suppose,  be  enough,  in  an  indictment,  to 
charge  conspiracy  in  restraint  of  trade  in  the  language  of  the 
statute,  but  it  would  be  necessary,  unless  the  proposed  re- 
straint be  shown  to  be  in  itself  imlawful,  to  allege  the  illegal 
means  intended  to  be  used  in  order  to  effect  the  restraint; 
and  whether  the  means  should  be  averred  to  have  been  used 
"in  restraint  of"  or  "to  restrain"  trade  could  hardly  be 
important  There  are  many  cases,  doubtless,  in  whidi  the 
rule  that  every  word  of  a  statute  should  be  given  effect  is 
inapplicable,  because,  when  synonymous  words  are  used,  the 
court  is  powerless  to  give  them  different  meanings;  but, 
when  words  of  different  significance  are  employed,  the  rule 
forbids  that  the  scope  of  the  statute  be  compressed  within 
the  limits  of  the  narrower  word.  "Drinking  house"  and 
"  tippling  house  "  are  necessarily  one,  and  it  was  well  held 
in  Beff.  v.  McGuUej/y  2  Moody,  Cr.  Cas.  34,  that  "  ram,  ewe, 
sheep,  and  lamb"  were  all  covered  by  the  word  "sheep"; 
but,  if  the  words  had  been  "  ram,  ewe,  or  sheep,"  it  would 
have  been  a  plain  violation  of  the  rule  to  reject  [749]  the 
comprehensive  word  "  sheep,"  and  say  that  lambs  or  wether? 
were  not  included.  Bice  v.  BaUroad  Co,^  1  Black,  879; 
Oelpche  v.  City  of  Dubuque^  1  Wall.  220 ;  Fan  v.  MarateUer^ 
2  Cranch,  10;  Adam%  v.  yfoodsy  Id.  337;  TJ.  S.  v.  Goomha^  12 
Pet  72;  Maittard  v.  Lawrence^  16  How.  251;  Market  Co.  v. 
Hoifmm,  101  U.  S.  115;  Thomley  v.  U.  S.,  113  U.  S.  813,  5 
Sup.  Ct.  491.  And  it  is  no  more  legitimate  here  to  reject  the 
word  "  conspiracy,"  or,  what  is  practically  the  same  thing, 
strip  it  of  its  well-settled  criminal  significance  by  confining  it 
within  forms  of  contract  or  of  combinations  in  the  form  of 
trusts.  For  like  reasons  I  am  unable  to  regard  the  word  "com- 
merce," in  this  statute,  as  synonymous  with  "  trade,"  as  used 
in  the  conunon-law  phrase  "  restraint  of  trade."  In  its  general 
sense,  trade  comprehends  every  species  of  exdiange  or  deal- 
ing, but  its  chief  use  is  "  to  denote  the  barter  or  purchase  and 
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sale  of  goods,  wares,  and  merchandise,  either  by  wholesale 
or  retail,"  and  so  it  is  used  in  the  phrase  mentioned.  But 
"  commerce  "  is  a  broader  term.  It  is  the  word  in  that  clause 
of  the  constitution  by  which  power  is  conferred  on  congress 
'^  to  regulate  commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes.'^  Const.  U.  S. 
art.  1,  §  8.  In  a  broader  and  more  distinct  exercise  of  that 
power  than  ever  before  asserted,  congress  passed  the  enact- 
ments of  1887  and  1888  known  as  the  "  Interstate  Commerce 
Law."  The  present  statute  is  another  exercise  of  that  con- 
stitutional power,  and  the  word  "  commerce,"  as  used  in  this 
statute,  as  it  seems  to  me,  need  not  and  should  not  be  given 
a  meaning  more  restricted  than  it  has  in  the  constitution. 
That  meaning  has  often  been  defined  by  the  supreme  court. 
Cfibbons  v.  Ogden,  9  Wheat.  195,  197;  GUman  v.  PkUa- 
delphia,  8  Wall.  713;  The  Daniel  Ball,  10  WaU.  667;  The 
Case  of  the  State  Freight  Tax,  15  Wall.  232,  276;  Pensacola 
Td.  Co.  V.  W.  U.  Tel.  Co.,  96  U.  S.  1;  Ex  parte  Siebold,  100 
U.  S.  371,  395;  County  of  MobUe  v.  KimbaU,  102  U.  S.  691; 
Wabash,  etc.,  Ry.  Co.  v.  Illinois,  118  U.  S.  569,  7  Sup.  Ct. 
4;  Cherokee  Nation  v.  Southern  Kansas  Ry.  Co.,  135  U.  S. 
641,  657,  10  Sup.  Ct.  965.  I  quote  passages  which  will 
serve  incidentally  to  dispose  of  a  number  of  points  raised  in 
the  course  of  the  argument,  without  referring  to  them  more 
directly : 

"The  power  of  congress/'  said  Chief  Justice  Marshall,  In  Oibhowi 
V.  Ogden,  In  1824,  when  railroads  were  .unknown,  "  comprehends  navi- 
galion  within  the  limits  of  every  state  In  the  Union,  so  far  as  that 
navigation  may  be,  in  any  manner,  connected  with  'commerce  with 
foreign  nations,  or  among  the  several  states,  or  with  the  Indian 
tribes/  " 

In  GUman  v.  Philadelphia  it  is  said: 

'*  The  power  to  regulate  commerce  comprehends  the  control  for  that 
imrpose,  and  to  the  extent  necessary,  of  all  the  navigable  waters  of 
the  United  States  which  are  accessible  from  a  state  other  than  those 
in  which  they  He.  For  this  purpose  they  are  the  public  proper^  of 
the  nation,  and  subject  to  all  the  requisite  legislation  of  congress. 
This  necessarily  includes  the  power  to  keep  them  open  and  free  from 
any  obstruction  to  their  navigation.  Imposed  by  the  states  or  other- 
wise. ♦  ♦  ♦  It  is  for  congress  to  determine  when  its  full  power 
shall  be  brought  into  activity,  and  as  to  the  regulations  and  sanctions 
which  shall  be  provided." 

In  the  case  of  The  Daniel  Ball,  a  steamer  employed  on 

Digitized  by  VjOOQIC 


UNITED   STATES  V.  DEBS.  855 

Opinion  of  the  Oonrt 

Grand  river  between  Grand  Rapids  and  Grand  Haven,  Mich., 
Justice  Field,  speaking  for  the  court,  said : 

[750]  **  So  far  as  the  steamer  was  employed  in  transporting  goods 
destined  for  other  states,  or  goods  brought  from  without  the  limits 
of  Michigan  and  destined  to  places  within  that  state,  she  was  engaged 
in  commerce  between  the  states;  and,  however  limited  that  com- 
merce may  have  been,  she  was,  so  far  as  it  went,  subject  to  the  legisla- 
tion of  congress.  She  was  employed  as  an  Instrument  of  that  com- 
merce; for,  whenever  a  commodity  has  begun  to  move  as  an  article 
of  trade  from  one  state  to  another,  commerce  in  that  commodity 
between  the  states  has  commenced.  The  fact  that  several  different 
and  independent  agencies  are  employed  In  transporting  the  com- 
modity, some  acting  entirely  in  one  state,  and  some  acting  through 
two  or  more  states,  does  in  no  respect  affect  the  character  of  the  trans- 
action. To  the  extent  in  which  each  agency  acts  in  that  transporta- 
tion, it  is  subject  to  the  regulation  of  congress." 

In  the  State  Freight  Tax  Gase^  Justice  Strong  said : 

''Beyond  all  question,  the  transportation  of  freight  or  of  the  sub- 
jects of  commerce,  for  the  purpose  of  exchange  or  sale,  is  a  con- 
stituent of  commerce  itself.  This  has  never  been  doubted,  and  prob- 
ably the  transportation  of  articles  of  trade  from  one  state  to  another 
was  the  prominent  idea  in  the  minds  of  the  framers  of  the  consti- 
tution when  to  congress  was  committed  the  power  to  regulate  com- 
merce among  the  several  states.  A  power  to  prevent  embarrassing 
restrictions  by  a  state  was  the  thing  desired.  The  power  was  giveri 
by  the  same  words,  and  In  the  same  clause,  by  which  was  conferred 
power  to  regulate  commerce  with  foreign  nations.  It  would  be 
absurd  to  suppose  that  the  transmission  of  the  subjects  of  trade  from 
the  state  to  the  buyer,  or  from  the  place  of  production  to  the  market, 
was  not  contemplated,  for  without  that  there  could  be  no  consummated 
trade  either  with  foreign  nations  or  among  the  states.  In  his  worlc 
on  the  constitution  (section  1057),  Judge  Story  asserts  that  the  sense 
In  which  the  word  'commerce'  is  used  in  that  Instrument  includes 
not  only  traffic,  but  intercourse  and  navigation ;  and  in  the  Passenger 
Gases,  7  How.  416,  It  was  said:  'Commerce  consists  in  selling  the 
superfluity;  in  purchasing  articles  of  necessity,  as  well  produc- 
tions as  manufactures;  in  buying  from  one  nation  and  selling  to 
another;  or  In  transporting  the  merchandise  from  the  seller  to  the 
buyer  to  gain  the  freight'  Nor  does  it  make  any  difference  whether 
this  interchange  of  conmiodlties  is  by  land  or  by  water.  In  either 
case,  the  bringing  of  the  goods  from  the  seller  to  the  buyer  Is 
commerce." 

In  Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.,  Mr.  Chief  Justice 
Waite,  speaking  for  the  court,  after  reciting  the  provisions 
of  the  constitution,  says : 

"  The  powers  thus  granted  are  not  confined  to  the  instrumentalities 
of  commerce,  or  the  postal  service  known  or  in  use  when  the  consti- 
tution was  adopted,  but  they  keep  pace  with  the  progress  of  the 
country,  and  adapt  themselves  to  the  new  developments  of  time  and 
circumstances.  They  extend  from  the  horse  with  its  rider  to  the  stage- 
coach, from  the  sailing  vessel  to  the  steamboat,  from  the  coach  and 
the  steamboat  to  the  railroad,  and  from  the  railroad  to  the  telegraph, 
as  these  new  agencies  are  successively  brought  Into  use  to  meet  the 
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demands  of  increasing  population  and  wealth.  They  were  intended 
for  the  government  of  the  business  to  which  they  relate,  at  all  times 
and  under  all  circumstances.  As  they  were  intrusted  to  the  general 
government  for  the  good  of  the  nation,  it  is  not  only  the  right,  but  the 
duty,  of  congress  to  see  to  it  that  intercourse  among  the  states  and 
the  transmission  of  intelligence  are  not  obstructed  or  unnecessarily 
hindered  by  state  legislation." 

In  County  of  Mobile  v.  Kimhally  in  reference  to  the  power 
of  congress  over  the  subject,  it  is  said : 

"That  power  is  indeed  without  limitation.  It  authorizes  congress 
to  prescribe  the  conditions  upon  which  commerce  in  all  its  forms 
shall  be  conducted  between  our  citizens  and  the  citizens  or  sub- 
jects of  other  countries,  and  between  the  citizens  of  the  several  states, 
and  to  adopt  measures  to  promote  its  growth  and  insure  Its  safety." 

[761]  In  Wabasky  etc,^  Ry.  Co.  v.  Illinois^  Justice  Miller, 
in  the  course  of  an  exhaustive  discussion,  says : 

"  It  cannot  be  too  strongly  insisted  upon  that  the  right  of  continued 
transportation  from  one  end  of  the  country  to  the  other  is  essential 
In  modern  times  to  that  freedom  of  commerce  from  the  restraints  which 
the  state  might  choose  to  imix>se  upon  it,  that  the  commerce  clause 
was  intended  to  secure.  This  clause,  giving  to  congress  the  power 
to  regulate  commerce  among  the  states  and  with  foreign  nations, 
as  this  court  has  said  before,  was  among  the  most  important  of  the 
subjects  which  prompted  the  formation  of  the  constitution  {Cook  v. 
Pennsylvania,  97  U.  S.  566,  574 ;  Broum  v.  Maryland,  12  Wheat  419, 
446)  ;  and  it  would  be  a  very  feeble  and  almost  useless  provision, 
but  poorly  adapted  to  secure  the  entire  freedom  of  commerce  among 
the  states  which  was  deemed  essential  to  a  more  perfect  union  by 
the  framers  of  the  constitution,  if,  at  every  stage  of  the  transporta- 
tion of  goods  and  chattels  through  the  country,  the  state  within 
whose  limits  a  part  of  this  transportation  must  be  done  could  impose 
regulations  concerning  the  price,  compensation,  or  taxation,  or  any 
other  restrictive  regulation  interfering  with  and  seriously  embar- 
rassing this  commerce." 

Speaking  by  the  same  judge,  in  Ex  parte  Siebold,  the 
court  had  said : 

"We  hold  it  to  be  an  incontrovertible  principle  that  the  govern- 
ment of  the  United  States  may,  by  means  of  physical  force  exercised 
through  its  official  agents,  execute  on  every  foot  of  American  soil 
the  powers  and  functions  that  belong  to  it  This  necessarily  In- 
volves the  power  to  command  obedience  to  its  laws,  and  hence  the 
power  to  keep  the  peace  to  that  extent  This  power  to  enforce  its 
laws  and  to  exercise  its  functions  in  all  places  does  not  derogate 
from  the  power  of  the  state  to  execute  its  laws  at  the  same  time  and 
in  the  same  places.  The  one  does  not  exclude  the  other,  except  where 
both  cannot  be  executed  at  the  same  time.  In  that  case,  the  words  of 
the  constitution  itself  show  which  is  to  yield :  *  This  constitution  and 
all  laws  which  shall  be  made  in  pursuance  thereof  *  •  *  shall  be 
the  supreme  law  of  the  land.*  ♦  ♦  ♦  The  government  must  exe- 
cute its  powers,  or  it  is  no  government  It  must  execute  them  on  the 
land  as  well  as  on  the  sea ;  on  things  as  well  as  on  persons." 
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In  Cherokee  Nation  v.  Southern  Kan.  Ry.  Co,^  the  court, 
speaking  by  Mr.  Justice  Harlan,  says: 

"Congress  has  power  to  regulate  commerce,  not  only  with  foreign 
nations  and  among  the  several  states,  but  with  the  Indian  tribes. 
It  is  not  necessary  that  an  act  of  congress  should  express  in  words 
the  purpose  for  which  it  was  passed.  The  court  will  determine  for 
Itself  whether  the  means  employed  by  congress  have  any  relation  to 
the  powers  granted  by  the  constitution.  ♦  ♦  ♦  The  question  is  no 
longer  an  open  one,  whether  a  railroad  is  a  public  highway,  estab- 
lished primarily  for  the  convenience  of  the  people,  and  to  subserve 
public  ends,  and  therefore  subject  to  governmental  control  and  regu- 
lation." 

These  definitions  and  expositions  of  the  scope  and  law  of 
interstate  commerce,  except  the  last,  preceded  the  enactments 
by  congress  on  the  subject.  It  was  therefore  of  commerce 
so  defined,  embracing  all  instrumentalities  and  subjects  of 
transportation  among  the  states,  that  congress,  by  that  leg- 
islation, assumed  the  control;  and  I  see  no  reason  for 
thinking  that  as  employed  in  the  act  of  1890,  which  is  essen- 
tially supplemental  of  the  other  acts,  the  word  was  intended 
to  be  less  comprehensive.  It  has  been  decided  in  a  num- 
ber of  cases  in  the  circuit  courts,  and  in  one  instance  by  a 
circuit  court  of  appeals,  that  this  act  cannot  be  applied  to 
trusts  or  monopolies  in  the  manufacture  or  production  of 
articles  of  commerce.  For  instance,  in  Greene'^s  Gojse^  52 
Fed.  [762]  104,  Justice  Jackson  held  that  congress  had  not 
the  constitutional  power,  and  by  this  act  had  not  attempted, 
to  limit  the  right  of  a  corporation,  created  by  a  state,  in  the 
acquisition,  control,  and  disposition  of  property  in  the  sev- 
eral states,  even  if  carried  to  the  extent  necessary  for  the 
control  of  traflSc  in  a  species  of  property  among  the  several 
states.  To  the  same  effect  was  the  ruling  in  Z7.  S.  v.  Knight^ 
which  was  affirmed  by  the  United  States  circuit  court  of 
appeals  for  the  Third  circuit.  60  Fed.  306;  Id.,  60  Fed. 
934,  9  C.  C.  A.  29T»  This  case  is  pending  on  appeal  in  the 
supreme  court.*  See,  also,  Dueher  Watch-Case  Manufg  Co. 
V.  E.  Howard  Watch  &  Clock  Co.,  55  Fed.  851.  If  these 
decisions  are  right  (a  point  upon  which  I  express  no  opin- 
ion), it  follows  that  the  act  in  question  has  relation  only  to 
commodities,  and  possibly  to  persons,  in  the  course  of  move- 

•  Affirmed,  15  Sup.  Ct  249. 


Digitized  by 


Qoo^^ 


358  64  FEDERAL  BEPOBTEB^  752. 

Opinion  of  the  Court 

ment  among  the  states,  and  to  the  agencies  or  means  of 
transportation ;  and  if,  as  is  contended,  and  as  seems  to  have 
been  decided  in  Z7.  S.  v.  Patterson,  supra,  it  covers  only  con- 
tracts, combinations,  or  conspiracies  "intended  to  engross 
or  monopolize  the  market,"  it  is  an  act  of  very  narrow  scope. 
Why  should  it  not  be  construed  to  embrace  all  conspiracies 
whidi  shall  be  contrived  with  intent,  or  of  which  the  neces- 
sary or  probable  effect  shall  be,  to  restrain,  hinder,  inter- 
rupt, or  destroy  interstate  commerce? 

The  argument  to  the  contrary,  drawn  from  the  sixth  sec- 
tion of  the  act,  is  not  controlling,  nor,  as  it  seems  to  me,  even 
strongly  persuasive.  That  section  provides  for  the  forfei- 
ture of  "  any  property  owned  under  any  contract  or  by  any 
combination,  or  pursuant  to  any  conspiracy  (and  being  the 
subject  thereof)  mentioned  in  this  act,  and  being  in  the  course 
of  transportation  from  one  state  to  another,  or  to  a  foreign 
country";  but  it  does  not  say  nor  imply  that  only  cases, 
whether  of  contract  or  combination  or  conspiracy,  in  which 
property  shall  be  found  subject  to  forfeiture,  shall  be  deemed 
to  come  within  the  scope  of  the  act  The  force  of  the  section 
is  the  same,  I  think,  as  if  it  read :  "  If  in  any  case  there  shall 
be  found  any  property  owned,"  etc.,  "  it  shall  be  forfeited," 
etc. ;  and  so  read  it  neither  expresses  nor  implies  any  limita- 
tion of  the  provisions  of  other  sections. 

At  this  point  is  interposed  the  constitutional  objection 
which,  it  is  urged,  forbids  a  construction  that  goes  beyond 
trusts  and  monopolies  to  include  conspiracies  to  employ  force 
or  violence  in  restraint  of  trade  or  commerce.  The  argument 
was  employed  and  amplified  in  the  Patterson  Case,  55  Fed. 
605,  629-632.  It  was  contended  there  "  that  if  two  or  more 
persons  commit  an  act  of  murder,  robbery,  forgery,  shop- 
breaking, store-burning,  champerty,  or  jnaintenance,  which 
in  fact  has  a  natural,  though  unintended,  result  of  interfer- 
ence with  interstate  commerce,  they  are  liable  criminally  for 
a  conspiracy  to  interfere  with  interstate  commerce,  if  the  stat- 
ute broadly  covers  conspiracy  merely  to  interfere  with  it." 
This  proposition  is  built  on  the  assumption — which  I  believe 
is  supported  neither  by  authority  nor  reason — that  co-con- 
spirators are  responsible  as  conspirators  for  the  natural, 
though  unintended,  results  of  the  commission  or  attempt  by 
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one  of  them  to  commit  the  particular  offense  [758]  origi- 
nally agreed  upon  or  intended.  It  is  a  fundamental  and  es- 
sential principle  of  law,  and  of  social  order,  that  all  engaged 
in  the  commission  of  a  particular  crime,  whether  as  counselors, 
aiders,  abettors,  or  otherwise,  are  individually  responsible 
criminally  for  other  offenses  which  result  naturally  from  the 
conmiission  or  attempt  to  commit  the  crime  intended;  but  as 
agreement  and  intent  are  of  the  essence  of  a  conspiracy,  a 
conspiracy  to  commit  a  particular  offense  can  hardly  be 
deemed  to  include  another  conspiracy  to  commit  another  of- 
fense, unless  the  latter  was  the  necessary  result  of  the  com- 
mission or  attempt  to  commit  the  crime  intended,  or  to  such 
a  degree  the  probable  result  that  it  could  itself  be  charged  in 
the  indictment  to  have  been  intended.  But  if  it  were  possi- 
ble, by  a  course  of  technical  reasoning  and  refinement,  to 
extend  the  law  of  conspiracy  to  all  crimes  known  to  the  law 
where  two  or  more  persons  are  implicated,  it  would,  as  Judgd 
Putnam  held,  not  involve  the  constitutionality  of  this  act, 
which  is  limited  to  the  field  of  interstate  commerce,  where  the 
power  of  congress  is  unrestricted  and  supreme. 

The  question  here,  however,  is  of  the  validity  of  the  fourth, 
rather  than  of  the  first,  section  of  the  act.  It  is  urged  that 
the  power  given  by  that  section  "  to  prevent  and  restrain 
violations  "  of  the  act  is  an  unwarranted  invasion  of  the  right 
of  trial  by  jury,  and  in  support  of  the  proposition  are  cited 
?uterbaugh  v.  Smithy  131  111.  199,  23  N.  E.  428;  Carleton  v. 
Rugg,  149  Mass.  650-557,  22  N.  E.  55;  Littleton  v.  Fritz,  65 
Iowa,  488,  22  N.  W.  641 ;  Eilenbecker  v.  Plymouth  Co.,  134 
U.  S.  31,  10  Sup.  Ct.  424;  Scott  v.  NeeVy,  140  U.  S.  106,  11 
Sup.  Ct.  712;  Pearson  v.  Yewdall,  95  U.  S.  294;  Boyd  v. 
U.  8,,  116  U.  S.  616-634,  6  Sup.  Ct  524;  Oounselnvan  v. 
Hitchcock,  142  U.  S.  547-582, 12  Sup.  a.  195. 

Little  need  be  added  to  what  has  already  been  said  upon 
that  subject.  The  same  act  may  be  a  crime  and  a  contempt  of 
court.  If  an  assault  or  murder  be  committed  in  the  presence 
of  a  court,  the  offender  will  be  punishable  both  for  the  crime 
and  for  the  contempt,  attd  so  with  any  other  act  committed 
in  violation  both  of  a  criminal  statute  and  of  an  injunction 
or  order  of  court.  Within  the  proper  subjects  of  equitable 
cognizance,  as  established  when  the  constitution  was  adopted, 
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it  was  competent  for  congress  to  vest  the  courts  with  the  juris- 
diction granted  by  this  section,  and  to  impose  upon  them  the 
duty  of  its  exercise  in  proper  cases.  Just  as,  in  construing 
the  first  section  of  the  act,  its  general  words  are  limited  by 
force  of  the  title  to  unlawful  restraint,  and  the  words  "  in 
restraint  of  trade,"  in  their  connection  with  the  words  "  con- 
tract" and  '^  combination,"  are  to  be  giv^i  their  common- 
law  significance,  so  the  jurisdiction  in  equity,  though  given 
in  broad  and  general  terms,  will  be  deemed  to  be  limited  so 
as  not  to  extend  to  a  case  which  is  not  of  equitable  cognizance. 
Indeed,  if  the  sixth  section  of  the  act  may  legitimately  be 
used  in  aid  of  the  construction  of  the  first  section,  the  fourth 
section  warrants,  if  it  does  not  require,  that  the  first  section  be 
restricted  to  cases  in  which,  in  accordance  with  established 
precedent,  an  injunction  could  issue, — ^a  limitation  which 
would  not  be  essentially  uncertain  or  of  difficult  application, 
[754]  and  which,  if  necessary  to  the  upholding  of  the 
statute,  might  well  be  adopted. 

That  this  case  is  one  of  equitable  character  is  dear,  and, 
as  I  understand,  has  not  been  questioned  by  counsel;  their 
contention  being  that  neither  by  this  statute,  nor  upon  gen- 
eral principles,  is  the  case  within  the  jurisdiction  of  a 
federal  court  Excepting  the  case  of  IJ.  S.  v.  Patterson^ 
I  know  of  no  ruling  inconsistent  with  the  jurisdiction  here 
exercised.  The  case  of  U.  S.  v.  Trans-Missouri  Freight 
Ass\  53  Fed.  440;  Id.,  7  C.  C.  A.  15,  58  Fed.  58,— had 
reference  to  a  contract  between  railroads,  which  was  alleged 
to  have  been  made  in  violation  of  the  act,  but  was  held  to 
be  not  unlawful.  In  the  case  of  U.  S.  v.  Workinffmen^s 
Amalgamated  Council  of  New  Orleans^  54  Fed.  994,  the 
late  Judge  Billings,  under  this  statute,  granted  an  injunc- 
tion upon  facts  which  made  the  question  of  jurisdiction 
the  same  as  it  is  here,  and  in  respect  to  that  question  his 
ruling  and  opinion  were  distinctly  approved  by  the  circuit 
court  of  appeals  for  the  Fifth  circuit  (6  C.  C.  A.  258,  67 
Fed.  85).    The  court  said: 

*•  The  appellants  assign  as  error  the  overruling  by  the  circuit  court 
of  each  of  the  grounds  of  objection  urged  in  that  court  against  the 
granting  of  said  injunction.  These  are  well  summarized,  discussed, 
and  disposed  of  in  the  very  able  opinions  of  the  Judge  of  the  circuit 
court  who  passed  the  decree  now  sought  to  be  reversed.    The  mat- 
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ten  of  law  presented  to  and  considered  l^  him  were  not  well  taken 
l^  the  appellants  (respondents  below)  and  the  circuit  court's  ruling 
to  that  effect  was  correct  The  bill  exhibited  is  clearly  within  the 
statute,  and  the  pleadings  of  Uie  respondents  were  not  such  as  to 
require  the  refusal  of  the  prayer  for  a  temporary  injunction." 

See,  also,  the  opinion  of  Judge  Speer  in  Waterhause  v. 
Corner^  65  Fed.  149. 

In  the  Case  of  Phelan^  62  Fed.  803,  who  was  charged 
with  contempt  of  the  United  States  circuit  court  at  Cin- 
cinnati, growing  out  of  the  strike  of  last  summer,  and  in- 
volving facts  essentially  identical  with  the  facts  of  this 
case.  Judge  Taft  declared  the  combination  to  be  ^^  in  the 
teeth  of  file  act  of  July  2, 1890,"  and  after  quoting  from  the 
act,  and  referring  to  the  rulings  of  other  judges  in  accord 
with  his  own  view,  said: 

''A  different  view  has  been  taken  by  Judge  Putnam  in  the  case 
of  U.  fif.  V.  Patterson,  65  Fed.  605;  but,  after  consideration.  Judge 
Lurton  and  I  cannot  concur  with  the  reasoning  of  that  learned 
judge.  The  fact  that  it  was  the  purpose  of  Debs,  Phelan,  and  their 
associates  to  paralyze  the  interstate  commerce  of  this  country  is 
shown  conclusively  in  this  case,  and  is  known  of  all  men.  Therefore, 
their  combination  was  for  an  unlawful  purpose,  and  is  a  conspiracy, 
within  the  statute  cited." 

In  the  recent  case  of  U.  S.  v.  Elliott^  64  Fed.  27,  Judge 
Philips  declares  similar  views. 

The  facts  of  this  case  suggest  illustrations  of  the  impro- 
priety as  well  as  inconsistency  of  putting  upon  the  statute 
the  restrictive  construction  proposed.  If,  for  example,  the 
manufacturers  of  other  sleeping  cars,  in  their  own  interest, 
should  enlist  the  brakemen  and  switchmen  or  other  em- 
ployfe  of  the  railroads,  either  individually  or  in  associated 
bodies,  in  a  conspiracy  to  prevent  or  restrain  the  use  of 
Pullman  sleepers,  by  refusing  to  move  them,  by  secretly 
uncoupling,  or  by  other  elusive  means,  the  monopolistic  char- 
acter of  [766]  the  conspiracy  would  be  so  evident  that,  even 
on  the  theory  that  the  statute  is  aimed  at  contracts  or  com- 
binations intended  to  engross  or  monopolize  the  market,  it 
would  be  agreed  that  the  offense  ought  to  be  punishable.  But 
in  such  a  case  if  the  officers  or  agents  of  the  car  companies, 
who  might  or  might  not  be  capitalists,  would  be  individually 
responsible  for  violating  the  statute,  upon  what  principle 
could  the  brakeman  or  switchman  be  exempt?  Can  working- 
men,  or,  if  you  will,  poor  men,  acting  by  themselves,  upon 
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their  own  motion  and  for  their  own  purposes,  whether  avowed 
or  secret,  do  things  forbidden  by  the  statute  without  criminal 
responsibility,  and  yet  be  criminally  responsible  for  the 
same  things  done  at  the  instance  and  to  promote  the  pur- 
poses of  others?  Or  will  it  be  said  that  under  this  statute 
one  who  is  not  a  capitalist  may,  without  criminality,  assist 
capitalists  in  the  doing  of  things  which  on  their  part  are 
criminal?  If  that  be  so,  then,  if  a  capitalist  and  one  who 
is  not  a  capitalist  join  in  doing  things  forbidden  by  this 
statute,  neither  can  be  punished,  because  one  alone  cannot 
be  guilty  of  conspiracy.  The  persistent  effort  of  the  de- 
fendants, as  the  proof  shows,  was  to  force  the  railroad  com- 
panies— ^the  largest  capitalists  of  the  country — ^to  co-operate, 
or  at  least  to  acquiesce,  in  a  scheme  to  stop  the  use  of  Pull- 
man sleepers;  and  for  a  time  they  had  the  agreement  of  a 
manager  and  other  officers  of  one  road  to  quit  the  use  of 
the  obnoxious  cars,  and  perhaps  a  qualified  submission  of 
the  officers  of  another  road  or  two  to  the  same  dictation: 
Does  the  guilt  or  innocence  of  the  defendants  of  the  charge 
of  conspiracy,  under  this  statute,  depend  on  the  proof 
there  may  be  of  their  success  in  drawing  to  the  support 
of  their  design  those  who  may  be  called  capitalists,  or  does 
it  depend  upon  the  character  of  the  design  itself,  and  upon 
what  has  been  done  towards  its  accomplishment  by  them- 
selves and  by  those  in  voluntary  co-operation  with  them, 
from  whatever  employment  or  walk  in  life? 

I  have  not  failed,  I  think,  to  appreciate  the  just  force  of 
the  argument  to  the  contrary  of  my  opinion, — ^it  has  soro*^ 
times  entangled  me  in  doubt, — but  my  conclusion  is  cleai* 
that,  under  the  act  of  1890,  the  court  had  jurisdiction  of  the 
case  presented  in  the  application,  and  that  the  injunction 
granted  was  not  without  authority  of  law,  nor  for  any  reason 
invalid. 

This  brings  me  to  the  question  of  fact:  Did  the  defendants 
violate  the  injunction?  The  evidence  upon  the  question  is 
voluminous,  but  need  not  be  reviewed  in  detail.  The  injunc- 
tion issued  July  2d,  and  on  the  3d  and  4th  was  served  upon 
the  defendants  Debs,  Howard,  Rogers,  and  Keliher.  It  was 
not  served  upon  the  other  defendants,  and  in  one  of  the 
briefs  it  is  contended  that  only  parties  to  a  bill  can  be  charged 


Digitized  by 


Google 


UNITED   STATES   V,  DEBS.  863 

Opinion  of  the  Oourt 

with  violating  an  injunction ;  that  while  strangers  to  a  suit  in 
chancery  may  be  liable  for  willful  interference,  their  cases 
stand  upon  the  same  footing  as  ordinary  criminal  contempts, 
and  their  answers  are  conclusive.  Authorities  cited :  Watson 
V.  Fuller y  9  How.  Pr.  425;  Kip  v.  Deniston^  4  Johns.  24; 
Boyd  V.  State,  19  Neb.  128,  26  N.  W.  925;  Lord  Eldon'a 
Opinion,  7  Ves.  257-259;  State  v.  Anderson,  5  Kan.  90,  114; 
Elliott  V.  Osborne,  1  Cal.  396 ;  Jewett  v.  Bowman,  27  N.  J. 
Eq.  171;  [766]  Coddington  v.  Well,  4  Sandf.  639.  In 
another  brief  the  weight  of  authority  is  conceded  to  be  that 
one  who  has  actual  notice  of  an  injunction  is  bound  by  it. 
Rapalje,  Contempt,  46;  Ewiny  v.  Johnson,  34  How.  Pr. 
202;  Waifle  v.  Vanderheyden,  8  Paige  45.  I  know  of  no 
authority  and  perceive  no  reason  for  treating  the  answer  of 
a  stranger  to  the  bill  as  conclusive,  while  the  answer  of  a 
party  to  the  bill  is  not  conclusive. 

The  testimony  of  newspaper  reporters  shows  that  on  July 
4th  Debs  said  to  one  of  them : 

"  I  have  done  nothing  unlawful.  I  have  kept  myself  strictly  within 
the  provisions  of  Judge  Caldwell's  decision,  •  ♦  •  and  I  shan't 
change  my  course  of  conduct  in  any  way  by  reason  of  the  service  of 
this  injunction." 

Again,  on  the  7th,  that: 

*'  There  had  been  another  injunction  served  upon  him,  and  it  should 
not  make  the  slightest  difference  in  the  manner  in  which  the  American 
Railway  Union  was  doing  its  business ;  it  had  kept  within  the  bounds 
of  the  law." 

To  another,  on  July  2d,  he  had  said,  in  substance — 

"  That  he  was  not  afraid  of  any  court  or  grand  jury,  or  of  any  in- 
junction as  he  had  done  nothing  to  be  enjoined  against,  and  that  the 
American  Railway  Union  would  continue  the  fight  on  the  same  lines 
they  had  commenced." 

July  3d  the  defendant  Burns,  who,  it  should  be  observed, 
in  responding  jointly  with  his  codefendants  Hogan  and 
others  to  interrogatories,  had  asserted  that  they  were  not 
informed  of  the  injunction  until  near  the  end  of  the  strike, 
in  answer  to  the  inquiry  of  the  reporter  what  they  should  do 
about  it,  said : 

"Why,  they  would  simply  laugh  at  the  injunction;  that  the  Rail- 
way Union  knew  its  rights ;  that  they  had  not  done  anything  wrong, — 
had  not  interfered  with  interstate  commerce  or  mails  or  passengers; 
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that  they  had  simply  called  off  their  men ;  tliat  they  had  not  done  any- 
thing contrary  to  the  injunction;  that  they  had  a  right  to  strike 
peaceably." 

These  declarations  are  not  brought  forward  for  the  purpose 
of  showing  that  the  defendants  held  or  expressed  senti- 
ments of  contempt  for  the  order  of  the  court  Whether  they 
did  or  not  is  inmiaterial  here.  Their  conduct  only  is  in  ques- 
tion, and  these  expressions  are  quoted  because  they  confirm 
the  inference  deducible  from  other  evidence,  that  no  essential 
and  voluntary  modification  of  their  course  of  action  either 
followed  or  was  caused  by  the  injunction.  Their  original 
intention,  it  is  true,  was  only  to  prevent  the  use  of  Pullman 
cars,  but  finding,  as  they  did,  inunediately,  that  that  aim 
would  be  thwarted  by  the  discharge  from  service  of  men  who 
refused  to  handle  those  cars,  they  began  as  early  as  June  27th, 
the  day  after  the  boycott  was  proclaimed,  to  issue  orders  to 
btrike;  and  from  that  time  to  the  end,  to  the  extent  of  their 
ability,  they 'conducted  and  controlled  the  strike  with  per- 
sistent consistency^  of  purpose,  and  with  unchanged  methods 
of  action.  What  they  did  the  first  day  they  did,  in  substance, 
eadi  succeeding  day,  so  that  it  is  not  necessary  to  discrimi- 
nate very  closely  between  what  was  done  before  and  what 
after  service  of  the  injunction. 

As  officers  of  the  American  Railway  Union,  it  is  beyond 
question  that  the  defendants  had  practical  control  of  the 
strike,  guiding  as  they  chose  the  movements  of  the  men  ac- 
tively engaged.  Is  it  [767]  true,  as  they  assert,  that  they 
did  nothing,  and  advised  or  instigated  nothing,  unlawful, 
and  nothing  contrary  to  the  injunction?  Leaving  out  of 
view  for  the  moment  the  rule  that  co-conspirators  are  respon- 
sible^ for  the  deeds  of  each  other,  done  in  furtherance  of 
the  common  design,  is  it  true  that  the  defendants,  in  the 
exercise  of  their  acknowledged  leadership,  did  no  more  than 
advise  a  peaceable  strike  or  withdrawal  of  their  followers 
from  railroad  service,  or  did  they  counsel  and  encourage  such 
violence  and  intimidation  as  they  knew  to  be  necessary  to 
prevent  the  equipment  and  moving  of  trains?  To  the  charge 
of  the  information  that  they  knew  "  that  violence  invariably 
follows  all  strikes  of  a  similar  character,^  they  answered  by 
denying  that  ^^they  knew  that  violence  and  unlawful  ccm- 
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duct  necessarily  follows  from  strikes  of  the  kind  mentioned." 
When,  at  an  early  stage  of  the  case,  the  court  suggested  that 
in  the  use  of  the  word  "  necessarily  "  the  answer  was  not  re- 
sponsive to  the  information,  where  the  word  "invariably" 
was  employed,  the  variance  was  stated  by  counsel  to  have 
"been  inadvertent,  and  leave  was  taken  to  amend ;  but,  instead 
of  an  amendment  curing  the  defect,  a  supplemental  answer 
was  filed,  which  merely  denies  such  averments  and  parts  of 
the  information  as  they  had  not  "  in  their  former  answer  ex- 
pressly admitted  or  denied."  On  this  point,  Hogan  and  the 
other  defendants  to  the  second  information  speak  more  ex- 
plicitly, denying  "  that  they  or  either  of  them  knew  or  could 
have  known  that  any  such  acts  were  certain  or  almost  certain, 
or  prboable  or  reasonably  to  be  expected,  to  follow  from  such 
strikes  or  cessation  of  labor."  While  this  is  not  perceived  to 
be  equivocal  or  evasive,  it  is  difficult  to  understand  how  intel- 
ligent men  familiar  with  the  subject,  as  these  men  may  be 
presumed  to  have  been,  could  honestly  affirm  it.  Strikes  by 
railroad  employes  have  not  been  infrequent  of  late  years  in 
this  country,  and  the  testimony  of  the  one  witness  who  spoke 
on  the  subject,  and  whose  experience  and  intelligence  made 
him  apparently  quite  competent  to  speak,  accord  with  what 
I  suppose  to  be  common  knowledge, — ^that  they  have  been  at- 
tended generally,  if  not  in  every  instance,  with  some  form  of 
intimidation  or  force.  The  witness  said  he  knew  of  no  ex- 
ception. Under  the  conditions  of  last  simuner,  when  there 
were  many  idle  men  seeking  employment,  it  was  impossible 
that  a  strike  which  aimed  at  a  general  cessation  of  business 
upon  the  railroads  of  the  country  should  succeed  without 
violence;  and  it  is  not  to  be  believed  that  the  defendants  en- 
tered upon  the  execution  of  their  scheme  without  appreciat- 
ing the  fact,  and  without  having  determined  how  to  deal  with 
it.  The  inference  therefore  is  a  fair  one,  aside  from  direct 
evidence  to  the  point,  that  they  expected  and  intended  that 
this  strike  should  diflPer  from  others  only  in  magnitude  of 
design  and  boldness  of  execution,  and  that  the  accustomed 
accessories  of  intimidation  and  violence,  so  far  at  least  as 
found  essential  to  success,  would  not  be  omitted.  For  that 
mudi  the  striking  workmen,  acting  on  the  promptings  of 
self-interest,  without  instigation  or  direct  suggestion,  and 
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even  in  spite  of  admonitions  to  the  contrary,  may  ordinarily 
be  counted  on.  Such  admonitions  against  violence  were 
[758]  sent  out  occasionally  by  the  defendants,  but  it  does  not 
appear  that  they  were  ever  heeded;  and  I  am  not  able  to 
believe  on  the  evidence  that,  in  the  fullest  sense,  it  was  ex- 
pected or  intended  that  they  should  be.  I  am  able  and  quite 
ready  to  believe  that  the  defendants  not  only  did  not  favor, 
but  deprecated,  extreme  violence,  which  might  lead  to  the 
destruction  of  property  or  of  human  life;  but  they  were 
not  unwilling  that  coupling  pins  should  be  drawn;  that 
Pullman  cars  should  be  "cut  out"  and  side  tracked;  that 
switches  should  be  turned  and  trains  derailed;  that  cars 
should  be  overturned  and  tracks  obstructed;  that  false  or 
contradictory  signals  should  be  given  to  moving  trains;  that 
the  strikers  and  lawless  rioters  should  wear  a  common  badge, 
and  should  assemble  together  upon  the  tracks  and  yards  of 
the  companies  to  obstruct  business;  that  engineers  and  fire- 
men should  be  pulled  from  their  cabs,  if  by  persuasion  or 
threats  they  could  not  be  induced  to  leave  them;  that  the 
unemployed  should  be  deterred  by  threats  or  abuse  from 
taking  the  places  of  strikers;  and  that  engines  should  be 
"plugged,"  or  otherwise  "killed."  These  things,  and  the 
like  of  them,  were  done  daily  in  Chicago  .and  elsewhere  by 
members,  and  sometimes  by  officers,  of  the  local  unions,  with- 
out protest  or  condemnation,  and  some  of  them  at  the  instiga- 
tion of  the  defendants,  who,  it  can  hardly  be  doubted,  were 
well  aware  of  what  was  going  on.  When,  therefore,  in  his 
address  of  June  29th,  "  To  the  Railway  Employfe  of  Amer- 
ica," Debs  said:  "I  appeal  to  the  strikers  everywhere  to 
refrain  from  any  act  of  violence.  Let  there  be  no  interfer- 
ence with  the  affairs  of  the  companies  involved,  and,  above 
all,  let  there  be  no  act  of  depredation.  A  man  who  will 
destroy  property  or  violate  law  is  an  enemy,  and  not  a  friend, 
to  the  cause  of  labor.  The  great  public  is  with  us,"  etc., — 
the  chief  aim,  I  am  convinced,  was  to  secure  the  good  will 
of  the  public.  To  that  end  the  warnings  against  acts  of 
depredation  or  visible  destruction  of  property,  it  may  well 
be  believed,  were  sincere;  but  their  followers  did  not  under- 
standy  and  the  court  cannot  believe,  that  it  was  intended  to 
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forbid  intimidation  and  the  milder  forms  of  violence,  which 
did  not  direcUy  involve  the  de8tructt<m  of  property  or  severe 
injury  to  person,  and  which  for  that  reason,  it  seems,  were 
assumed  to  be  not  unlawful,  when  employed  in  the  interests 
of  organized  labor  in  a  contest  with  ^^  an  alliance  of  rich  and 
powerfol  corporations."  By  just  what  theories  of  law  and 
duty  they  were  governed  might  be  better  understood,  per- 
haps, if  in  that  part  of  the  answer  which  alleges  "  that  upon 
the  service  of  the  injunction  the  defendants  consulted  compe- 
tent coimsel,  learned  in  the  law,  and,  upon  a  foil  and  fair 
statement  of  the  facts  in  the  premises,  they  were  advised 
what  they  might  rightfolly  and  lawfoUy  do  without  violat- 
ing the  order  of  the  court,  and  that  since  that  time  they  have 
in  all  things  proceeded  in  accordance  with  that  advice,"  ttiey 
had  disclosed,  as  they  ought  to  have  done,  just  what  state- 
ment of  the  facts  they  made  to  counsel,  and  what  advice  they 
received.  Without  such  disclosure,  either  in  the  answer  or 
the  proof,  the  alleged  advice  neither  justifies  nor  mitigates 
a  wrong  or  error  committed  in  pursuance  of  the  advice,  but 
raises,  rather,  a  presumption  that  a  full  [759]  statement 
would  not  be  advantageous.  Proof  was  made  of  portions  of 
the  testimony  of  Mr.  Debs  on  the  20th  of  August  before  the 
commission  appointed  by  the  President,  wherein,  among 
other  things,  he  said : 

"It  is  understood  that  a  strike  is  war;  not  necessarily  a  war  of 
blood  and  bullets,  but  a  war  in  tbe  sense  that  it  is  a  conflict  between 
two  contending  interests  or  classes  of  interests.  There  is  more  or  less 
strategy,  too,  in  war,  and  this  was  necessary  in  our  operation..  Orders 
were  issued  from  here,  questions  were  answered,  and  our  men  wen^ 
kept  in  line  from  here.  •  •  •  As  soon  as  the  employ^  found  that 
we  were  arrested,  and  taken  from  the  scene  of  action,  they  became 
demoralized,  and  that  ended  the  strike.  It  was  not  the  soldiers  that 
ended  the  strike.  It  was  not  the  old  brotherhoods  that  ended  the 
strike.  It  was  simply  the  United  States  courts  that  ended  the  strik& 
Our  men  were  in  a  position  that  never  would  have  t>een  shaken,  under 
any  circumstances,  if  we  had  been  permitted  to  remain  upon  the  field, 
among  them.  Once  we  were  taken  from  the  scene  of  action,  and  re- 
strained from  sending  telegrams  or  issuing  orders  or  answering  quea- 
tions,  then  the  minions  of  the  corporations  would  be  put  to  work. 

•  •  •  Our  headquarters  were  temporarily  demoralized  and  aban- 
doned, and  we  could  not  answer  any  messages.  The  men  went  back  to 
work,  and  the  ranks  were  broken,  and  the  strike  was  broken  up, 

•  •  •  not  by  the  army,  and  not  by  any  other  power,  but  simply 
and  solely  by  the  actlen  of  the  United  States  court  in  restraining  us 
from  discharging  our  duties  as  officers  and  representatives  of  our 
onploy^" 

10S70^— 8.  Doc.  Ill,  e2-l,  vol  1 24 
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In  answer  to  an  inquiry  what,  if  anything,  he  did  to  ascer- 
tain whether  his  men  were  concerned  in  violence,  he  said : 

"We  did  that  [by]  our  committee,  which  called  at  headquarters 
erery  erenlng  and  advised  us.  They  were  instructed  to  guard  the 
company*s  property,  if  they  were  near  it  at  all,  and  to  apprehend  any- 
one that  might  be  caught  destroying  property.  This  instruction  was 
given  again  and  again  to  the  central  committee  that  went  out  from 
headquarters.  We  said  we  knew  that  If  there  was  trouble,  If  there 
was  disorder  and  riot,  we  would  lose,  because  we  knew  enough  by  ex- 
perience in  the  past  that  we  had  everything  to  lose  by  riot,  and  nothing 
to  gain.  We  said  that  man  who  incites  riot  or  disorder  Is  our  enemy, 
and  we  have  got  to  be  the  first  to  apprehend  and  bring  him  to  Justice. 
So  we  called  upon  our  men,  and  advised  them,  urged  them,  to  do 
everything  In  their  power  to  maintain  order,  because  we  felt  and  knew 
that  if  there  was  perfect  order  there  was  no  pretext  upon  which  they 
could  call  out  the  soldiers,  or  appeal  for  the  intervention  of  the  court, 
and  we  would  win  without  a  question  of  a  doubt." 

One  or  two  reflections  upon  these  statements  will  be 
enough:  First,  with  all  that  is  said  about  guarding  prop- 
erty, keeping  the  peace,  and  being  the  first  to  arrest  oflfend- 
ers,  not  one  was  arrested,  and  no  effort  was  made  by  strikers 
or  members  of  the  Railway  Union  to  preserve  the  peace  or 
to  protect  property.  On  the  contrary,  many  of  them  were 
leaders  in  scenes  of  violence  and  disorder.  Second,  if  this 
strike,  like  others,  was  understood  to  be  war,  not  necessarily 
of  blood  and  bullets,  but  a  conflict  between  contending  inter- 
ests or  classes  of  interests,  in  which  strategy  had  to  be  em- 
ployed to  keep  the  men  in  line,  it  was  more  than  a  peaceable 
strike,  or  mere  cessation  from  work.  Had  it  been  only  that, 
the  injunction,  instead  of  being  a  hindrance,  would  have 
been  in  their  hands  the  very  weapon  they  needed  to  enable 
them  to  suppress  the  violence  and  disorder  in  which  alone, 
they  say,  they  saw  possible  danger  to  the  success  of  their 
cause. 

"  When  the  trouble  began,"  said  Mr.  Debs  again,  in  his 
testimony  before  the  commission,  "  there  were  thousands  of 
telegrams  and  communi-  [760]  cations  pouring  in,  and  it 
was  impossible  for  me  to  see  them  all  personally,  because  I 
was  out  among  the  men,  meeting  with  committees,  meeting 
at  different  cities,  and  addressing  meetings,  and  all  that  kind 
of  work;  so  it  was  really  impossible  for  all  those  telegrams 
that  were  coming  in  to  come  under  my  personal  notice.  So 
then  the  work  was  apportioned  by  the  board  to  its  members. 
This  young  man  named  Benedict  (who  had  been  employed 
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as  an  assistant  secretary)  answered,  by  instruction  of  the 
board,  some  telegrams,  and  in  other  cases,  where  the  board 
was  all  absent,  he  answered  telegrams  himself.  Telegrams, 
when  he  had  answered  others  of  a  kindred  character,  he 
would  answer  without  instructions."  The  inconsistency  of 
these  statements  with  the  averments  of  the  answer  of  the 
defendants  to  the  original  information,  denying  responsi- 
bility for  the  telegrams  sent  and  received,  is  too  evident  to 
need  comment,  but  they  are  quoted  here  not  so  much  to  point 
out  the  discrepancy  as  to  show  the  activity  of  Mr.  Debs,  his 
intimate  connection  with  the  conduct  of  the  strike,  and  con- 
sequently his  direct  responsibility  for  what  was  done.  By 
his  admission,  he  was  out  among  the  men,  meeting  commit- 
tees, and  addressing  meetings.  It  is  shown  also  by  the 
testimony  of  two  or  more  witnesses  that  on  the  night  of 
Jime  29Ui  he  and  Howard  and  Keliher  attended  a  meeting 
of  the  local  union  at  Blue  Island,  a  suburb  of  Chicago,  on 
the  line  of  the  Rock  Island  &  Pacific  Railroad ;  that  he  and 
Howard  each  addressed  the  men,  urging  them  to  join  the 
strike;  that,  among  other  things,  one  or  both  of  them  said 
the  men  ^'  ought  to  stand  together  and  go  out  in  a  body  "; 
that  if  others  came  to  take  their  places  ^  they  ought  to  make 
them  walk  the  plank."  In  the  language  of  the  witnesses, 
"  They  told  the  workmen  there  that  the  only  way  to  resist 
the  orders  of  the  general  managers  in  cutting  down  the  wages 
of  the  men  in  detail  on  the  different  roads  was  by  unani- 
mously organizing  and  standing  by, — all  standing  together. 
Debs  told  them  not  to  molest  the  mail  trains,  but,"  as  the 
witness  puts  it,  ^^not  to  let  the  Pullman  cars  out,  at  no 
hazards."  Howard  ^'advised  the  men  not  to  do  any  vio- 
lence, or  anything  like  that,  but  to  go  out,  and  stay  out,  man 
to  man,  and  they  would  win  the  victory."  **  Howard  said 
not  to  commit  any  violence,  but  not  to  allow  any  Pullman 
cars  to  run,  at  no  hazard."  ^  He  said  all  those  that  didn't 
go  out  and  stay  out,  and  help  the  laboring  class  of  people 
out  of  trouble,  will  have  to  walk  the  plank  in  the  future." 
These  speeches  did  not  mean,  and  were  not  understood  by 
the  men  to  whom  they  were  addressed  to  mean,  that  no  re- 
sistance should  be  made  by  them  to  the  running  of  Pullman 
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cars,  or  that  they  should  submit  unresistingly  to  the  em- 
ployment of  other  men  to  take  their  places.  They  voted 
that  night  to  join  the  strike,  and  on  the  next  day  inaugu- 
rated "  a  condition  of  turbulence  "  which  a  witness  declared 
he  "  did  not  believe  could  exist."  "A  body  of  men,  princi- 
pally ex-employes  of  the  Bock  Island  road,  blockaded  traffic, 
threatened  violence,  and  tied  up  the  road."  "  The  same  con- 
dition, only  worse,  July  1st,"  and  notwithstanding  the  ef- 
forts of  the  United  States  marshal,  by  reading  the  injunction 
and  otherwise,  to  quell  the  disturbance,  nothing  was  ac- 
[761]  complished  until  the  5th  of  July,  when  federal  sol- 
diers arrived.  With  that  assistance,  through  trains  began 
to  be  moved,  and  the  transportation  of  ihe  mails  was  re- 
sumed on  the  7th  or  8th,  but  it  was  not  until  the  14th  that 
traffic  on  that  line  was  fully  restored.  These  things  directly 
followed,  and  in  large  measure,  I  think  it  not  unwarranted 
to  say,  were  the  natural  and  probable  result  of,  the  speeches 
made  and  counsel  given  to  the  men  by  Debs  and  Howard  at 
the  meeting  on  the  night  of  the  29th  at  Blue  Island.  Sim- 
ilar suggestions,  calculated  to  incite  to  acts  of  violence  or 
intimidation,  were  contained  in  many  of  the  telegrams  which 
were  sent  out  over  the  name  of  Debs,  and  for  which,  not- 
withstanding the  averment  of  their  sworn  answers  to  the  con- 
trary, it  is  no  longer  possible  for  any  of  the  defendants  to 
evade  some  measure  of  responsibility.  I  quote  from  a  few  of 
them,  commencing  June  27th : 

"A  boycott  has  been  declared  against  tbe  Pullman  CJompany,  and  no 
Pnllman  cars  are  to  be  handled."  "  If  men  are  discharged  for  refus- 
ing to  handle  Pullman  cars,  every  employ^  should  at  once  leave  the 
service  of  the  company." 

June  28th: 

"  No  forcible  interference  with  mail  trains,  but  any  man  who  handles 
trains  or  cars  will  be  a  scab."  "  No  loyal  man  will  handle  any  train 
at  all  on  your  system."  "Tie  up  every  line  possible,  to  enforce  boy- 
cott Do  not  cut  any  cars  from  mail  trains,  but  no  loyal  man  will 
move  a  train  of  any  kind  under  existing  conditions."  "Passenger 
train  came  south  this  morning,  and  will  be  held  here."  (To  Debs 
from  Las  V^^as.)  "  If  your  company  refuses  to  boycott  Pullman,  tie 
It  up." 

June  29th: 

In  substance:  Leave  denied  for  train  at  Livingston,  Montana,  to 
proceed  with  sick  passengers.    "All  taking  part  in  this  struggle  wiU 
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receive  protection  of  A.  R.  U.,  whether  members  or  not"    "Pay  no 
attention  to  injunction  orders.    Men  will  not  be  slaves." 

June  30th: 

"This  Is  a  flght  against  combined  capital  and  oppression,  and  we 
are  assured  winners.  Do  no  violence,  but  every  man  stand  pat  and 
Ann."  '*  No  fear  about  reinstatement  All  lines  In  Chicago  are  par- 
aljrzed.  Impossible  to  get  scabs  to  fill  places  in  time."  **  Do  not  inter- 
fere with  mall  trains  in  any  manner." 

July  1st: 

"  Knock  it  to  them  as  hard  as  possible."  •*  Have  men  stand  firm. 
They  show  a  better  front  in  Ohio  than  you.  ♦  •  •  I  do  not  suspect 
Grand  Junction  of  housing  scabs  or  sockllngs  of  autocrats." 

July  2d: 

•*  The  train  will  haul  your  car  to  Its  destination  on  presentation  of 
this  telegram."  (To  Mrs.  Leland  Stanford.)  "All  who  wortc  during 
present  strike  wiU  be  branded  as  scabs." 

JnlySd: 

•*  This  Is  authority  to  call  out  roads  named."  ••  Tie  up  Big  Four." 
"  Get  your  men  out  Immediately."  **  It  will  take  more  than  injunctions 
to  move  trains.  Get  everybody  out"  "  Wear  a  white  ribbon,  instead 
of  red.  We  have  requested  our  friends  to  wear  white  in  Chicago." 
**  Let  everybody  wear  white  ribbon  who  are  In  favor,  and  all  <H>posed 
wear  red."  "Do  not  let  court  order  scare  you.  I  have  had  orders 
served  on  me.  We  are  breaking  no  laws.  Tou  and  all  strikers  have 
quit  your  places  peaceably,  as  is  your  right    •    •    *    Don't  be  silly." 

[762]  July  4th: 

"Have  your  men  stand  pat  They  will  have  to  make  many  ar- 
rests before  this  strike  is  over.  We  all  stand  firm.  Arresting  men 
will  not  operate  the  road."  "To  call  out  troops  was  an  old  method 
of  intimidation.  Commit  no  violence.  Have  every  man  stand  pat 
Troops  cannot  move  trains.  Not  scabs  In  the  world  to  fill  places,  and 
more  occurring  hourly."    "  This  is  authority  to  call  out  P.  D.  &  B." 

July  6th: 

"The  lines  are  now  sharply  drawn.  Capital  has  declared  war. 
Any  man  who  works  Is  assisting  capital  to  defeat  labor."  (Richards 
of  St  Paul  to  Debs) :  "  Send  all  good  news  possible  •  •  •  Look 
after  locals  on  all  roads,  and  play  the  strongest  card  left" 

July  8th: 

"You  cannot  paralyiee  the  world  in  a  minute  Do  not  let  strong 
men  become  childish.  ♦  •  ♦  Ton  appear  to  be  paying  more  atten- 
tion to  newspapers  than  to  messages." 

July  10th: 

"  Debs,  Howard,  Keliher,  Rogers,  in  Jail.  Rest  expect  to  go.  This 
is  the  last  act  of  the  corporations.  Our  cause  Is  Just  Victory  cer- 
tain.   Stand  pat    [Signed]    Hogan.** 
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July  14th: 
•*A11  negotiations  off.     Stand  to  a  finisli  now." 

The  condition  as  it  was  on  the  12th  of  July  is  aptly  de- 
scribed in  the  letter  of  that  date  signed  by  Debs,  Howard, 
and  Keliher,  as  officers  of  the  American  Railway  Union,  and 
addressed,  "  To  the  Railway  Managers.'-  It  is  set  out  in  full 
as  a  part  of  the  information,*  and  if  more  convincing  evi- 
dence of  the  nature  of  the  strike,  and  of  the  direct  personal 
and  official  responsibility  of  the  defendants  for  what  was 
done,  and  for  the  results,  were  needed,  it  is  found  in  that 
document. 

But  the  defendants  are  not  entitled  to  be  judged  solely 
by  the  rules  which  determine  the  responsibility  of  one  who 
has  acted  without  combination  or  agreement  with  another. 
The  bill  upon  which  the  injunction  was  ordered  charged 
them  with  conspiracy,  as,  under  the  statute,  it  must  have 
done,  in  order  to  bring  them  within  the  cognizance  of  the 
court.  Conforming  to  the  allegations  of  the  bill,  the  in- 
junction, in  substance,  commanded  them,  and  all  combining 
or  conspiring  with  them,  "  to  desist  and  refrain  "  from  in- 
terfering with  the  business,  rolling  stock,  and  other  property 
of  the  roads  named ;  from  using  force,  threats,  or  persuasion 
to  induce  employes  of  the  roads  to  neglect  duty ;  from  using 
force  or  threats  to  induce  employes  to  quit,  or  other  persons 
not  to  enter,  the  service  of  the  roads;  from  doing  any  act 
in  furtherance  of  a  conspiracy  to  interfere  wdth  interstate 
commerce  on  the  roads ;  and  from  ordering,  aiding,  or  abet- 
ting any  person  to  do  the  forbidden  things.  It  is  not  neces- 
sary to  consider  whether  this  injunction,  when  properly 
construed,  forbids,  or  whether  it  might  lawfully  have  been 
made  to  forbid,  the  employes  of  the  railroad  companies  to 
quit  work  in  furtherance  of  the  alleged  conspiracy,  or  to  for- 
bid others,  in  aid  of  the  conspiracy,  to  persuade  or  advise 
them  to  quit.  The  order  was  not  intended  when  issued. 
[763]  and  will  not  now  be  construed,  to  go  so  far.  In  the  re- 
cent case  of  Arthur  v.  Oakes  (C.  C.  A.,  7th  Circuit),  63  Fed. 
310,  it  was  decided,  with  my  full  concurrence  in  the  opinion, 
that  a  court  of  equity  will  not  "  under  any  circumstances,  by 

•  Ante,  p.  810. 
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injunction,  prevent  one  individual  from  quitting  the  personal 
service  of  another '';  and  in  respect  to  the  right  of  employes, 
singly  or  in  concert,  to  quit  work,  and  of  others  to  advise  them 
on  the  subject,  there  is  no  present  necessity  for  adding  to 
what  was  said  in  that  case,  further  than  to  observe  that 
neither  expressly  nor  by  implication  does  the  opinion  there 
delivered  lend  the  remotest  sanction  to  the  proposition  as- 
serted by  one  of  the  counsel  for  the  defendants,  that  in  free 
America  every  man  has  a  right  to  abandon  his  position,  for 
a  good  or  a  bad  reason,  and  that  another,  for  good  or  bad 
reason,  may  advise  or  persuade  him  to  do  so.  Manifestly, 
that  is  not  true.  If  it  were,  a  servant  might  quit  his  place, 
and  another  might  advise  him  to  quit,  in  order  to  make  way 
for  the  entry  of  thieves  or  burglars  into  the  employer's 
house, — a  suggestion  at  which  simple  minds  revolt,  and  for 
which  the  acutest  can  invent  neither  justification  nor  apology. 
The  rule  is  familiar  in  criminal  jurisprudence  that  any  act, 
however  innocent  in  itself,  becomes  wrongful  or  criminal 
when  done  in  furtherance  of  an  imlawful  design.  But 
whether  or  not,  in  a  particualr  case,  an  injunction  will  be  ap- 
propriate, and  to  what  extent  it  shall  go  if  granted,  will 
depend  on  other  considerations  than  the  mere  wrongfulness 
or  illegality  of  the  act  or  conduct  proposed  to  be  enjoined. 
The  right  of  men  to  strike  peaceably,  and  the  right  to  advise 
a  peaceable  strike,  which  the  law  does  not  presume  to  be  im- 
possible, is  not  questioned.  But  if  men  enter  into  a  con- 
spiracy to  do  an  unlawful  thing,  and,  in  order  to  accomplish 
their  purpose,  advise  workmen  to  go  upon  a  strike,  knowing 
that  violence  and  wrong  will  be  the  probable  outcome,  neither 
in  law  nor  in  morals  can  they  escape  responsibility. 

The  evidence  establishes,  and  it  has  not  been  denied,  that 
on  the  21st  day  of  June,  1894,  the  American  Railway  Union, 
in  convention  at  Chicago,  declared  a  boycott  against  the 
Pullman  palace  cars,  to  take  effect  after  five  days  if  mean- 
while the  Pullman  Company  should  not  accede  to  a  proposed 
arbitration  with  striking  workmen;  that  the  convention, 
after  conferring  upon  the  directors  of  the  union  jurisdiction 
over  all  matters  connected  with  the  boycott,  adjourned  on 
the  25th  of  June;  that  on  the  next  day  the  following  notice 
or  order  was  issued,  over  the  signature  of  the  president  of 
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the  union :  "  June  26, 1894, 1 :  80  p.  m.  Boycott  against  Pull- 
man cars  in  effect  at  noon  to-day.  By  order  of  convention, 
E.  V.  Debs," — and  that  on  the  same  day  the  following  tele- 
gram was  sent  to  the  general  officers  of  labor  organizations 
throughout  the  country : 

'*A  boycott  against  tbe  Pullman  Ck)mpany,  to  take  effect  at  noon  to- 
day, has  been  declared  by  the  American  Railway  Union.  We  ear- 
nestly request  your  aid  and  co-operation  in  the  fight  of  organized  labor 
against  a  powerful  and  oppressiye  monopoly.  Please  advise  if  you 
can  meet  with  us  in  conference,  and,  if  not  if  you  will  authorize 
some  one  to  represent  you  In  this  matter.  Address  421  Ashland  Block. 
Eugene  V.  Debs,  President" 

Pullman  cars  in  use  upon  the  roads  are  instrumentalities 
of  commerce,  and  it  follows  that  from  the  time  of  this  an- 
nouncement, if  not  [764]  from  the  adoption  of  the  resolu- 
tion by  the  convention,  the  American  Railway  Union  was 
committed^  to  a  conspiracy  in  restraint  of  interstate  com- 
merce, in  violation  of  the  act  of  July  2,  1890,  and  that  the 
members  of  that  association,  and  all  others  who  joined  in  the 
movement,  became  criminally  responsible  each  for  the  acts 
of  others  done  in  furtherance  of  the  common  purpose,  whether 
intended  by  him  or  not  The  officers  became  responsible 
for  the  men,  and  the  men  for  the  officers.  While  I  do  not 
accede  to  the  proposition  which  was  advanced  in  Pattersori^s 
Gaae^  for  the  purpose  of  invalidating  or  of  putting  a  narrow 
construction  upon  the  statute,  that  a  conspiracy  to  commit 
a  specified  offense  includes  a  conspiracy  to  commit  any  other 
offense  which  may  result  and  does  result  from  an  attempt  to 
commit  the  offense  intended,  the  rule  is  well  settled,  and  I 
suppose 'well  understood,  that  all  who  engage,  either  as  prin- 
cipals or  as  advisers,  aiders,  or  abettors,  in  the  commission 
of  an  unlawful  or  criminal  act,  are  individually  responsible 
for  the  criminal  or  injurious  results  which  follow  the  com- 
mission or  an  attempt  by  any  of  their  number  to  commit  the 
intended  crime  or  wrong.  It  is  by  the  same  rule  that  co- 
conspirators are  responsible  for  the  acts  and  declarations  of 
each  other  in  the  furtherance  of  their  unlawful  purpose. 
Brennan  v.  People^  15  111.  511;  Hanna  v.  People^  86  HI. 
243;  Lamh  v.  People,  96  HI.  74;  Whart  Cr.  Law,  §  1405; 
1  Bish.  Cr.  Law,  636 ;  Hawk.  P.  C.  c.  29,  §  8.    I  quote : 

"Upon  this  ground  [says  Hawkins,  supra],  it  has  been  adjudged 
that  where  pmsons  combine  together  to  stand  by  one  another  in  the 
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breach  of  the  peace,  with  a  general  resolutiou  to  resist  all  opposers, 
and  in  the  execution  of  their  design  a  murder  Is  committed,  all  the 
company  are  equally  prindpalB,  though  at  the  time  of  the  fact  some 
of  them  were  at  such  a  distance  as  to  be  out  of  view." 

"A  man  may  be  guilty  of  a  wrong  which  he  did  not  specifically  in- 
tend [says  Bishop],  if  it  came  naturally,  or  even  accidentally,  through 
some  other  specific,  or  a  general  evil,  purpose.  When,  therefore,  per- 
sons combine  to  do  an  unlawful  thing.  If  the  act  of  one,  proceeding  and 
growing  out  of  the  common  plan,  terminates  in  a  criminal  result, 
though  not  the  particular  result  meant,  all  are  liable." 

In  State  v.  McCaMU  (Iowa)  80  N.  W.  668,  the  court  said: 

^  Where  there  is  a  conspiracy  to  accomplish  an  unlawful  purpose, 
and  the  means  are  not  specifically  agreed  upon  or  understood,  each 
conspirator  becomes  responsible  for  the  means  used  by  any  co-con- 
^irator  in  the  accmnplishment  of  the  purpose  in  which  they  are  all 
at  the  time  engaged." 

These  defendants  were  the  directors  and  general  offioers  of 
the  American  Bailway  Union,  and  had  practical  control  of 
the  organization.  They  procured  the  adoption  of  the  resolu- 
tions by  which  the  boycott  of  the  Pullman  cars  was  declared, 
and  authority  given  themselves  to  begin  and  control  the  move- 
ment. They  put  themselves  at  once  in  telegraphic  communi- 
cation with  the  officers  of  local  unions,  advising  them  of  the 
action  of  the  convention,  and  that  no  Pullman  cars  were  to  be 
handled ;  but,  it  appearing  very  soon  that  men  who  refused  to 
handle  Pullman  cars  were  being  discharged,  they  detamined 
to  prevent  the  running  of  all  trains  upon  all  the  roads  until 
ti^  companies  should  accede  to  their  demands,  including  the 
reinstatement  of  men  who  had  been  discharged.  Later  the 
Pullman  strikers  were  abandoned,  and  only  the  re-employ- 
ment of  [766]  railroad  men  insisted  on.  As  early  as  the 
27th  of  June  they  sent  out  telegrams  directing  men  to  quit 
work  if  the  running  of  Pullman  cars  was  insisted  upon,  and 
unless  discharged  men  were  restored  to  their  places,  and  by 
the  28th  it  had  become  the  distinct  policy  ^^  to  get  the  men 
out";  ^^to  tie  up"  or  paralyze  the  roads;  to  promise  full 
protection  to  all  who  joined  in  the  strike;  to  denounce  as 
scabs,  or  as  traitors  to  the  cause  of  labor,  all  who  refused  to 
go  out,  and  all  who  should  consent  to  take  places  which  others 
had  abandoned, — ^and  later  the  form  or  substance  of  expres- 
sion became :  ^^  All  employes  of  all  roads  will  stand  together  " ; 
"None  will  return  imtU  all  return."  By  this  course  the 
original  conspiracy  against  the  use  of  Pullman  cars  became  a 


Digitized  by 


Qoo^^ 


376  64  FBDBBAL  BEPOBTEB,  '765. 

Opinion  of  the  Ck>iirt 

conspiracy  against  transportation  and  travel  by  railroad. 
Upon  their  own  authority,  without  consulting  the  local 
unions,  the  defendants  converted  the  boycott  into  a  strike; 
and  with  the  aid  of  followers,  some  of  whom  stopped  at  no 
means  between  the  drawing  of  a  coupling  pin  and  the  under- 
mining of  a  bridge,  whereby  men  should  be  hurled  to  death, 
they  pushed  the  strike  to  the  conditions  which  prevailed 
when  the  intervention  of  the  court  was  asked,  and  which,  in 
the  end,  compelled  the  emplojrment  of  military  force  to  re- 
establish peace  and  start  again  the  activities  of  commerce. 
The  evidence  leaves  no  feature  of  the  case  in  doubt.  The 
substance  of  it,  briefly  stated,  is  that  the  defendants,  in  com- 
bination with  the  members  of  the  American  Railway  Union 
and  others,  who  were  prevailed  upon  to  co-operate,  were  en- 
gaged in  a  conspiracy  in  restraint  or  hindrance  of  interstate 
commerce  over  the  railroads  entering  Chicago,  and,  in  fur- 
therance of  their  design,  those  actively  engaged  in  the  strike 
were  using  tlireats,  violence,  and  other  unlawful  means  of 
interference  with  the  operations  of  the  roads;  that  by  the 
injunction  they  were  comnianded  to  desist,  but,  instead  of 
respecting  the  prder,  they  persisted  in  their  purpose,  without 
essential  change  of  conduct,  until  compelled  to  yield  to 
superior  force. 

Much  has  been  said,  but  without  proof,  of  the  wrongs  of 
the  workmen  at  Pullman,  of  an  alliance  between  the  Pullman 
Company  and  the  railway  managers  to  depress  wages,  and 
generally  of  corporate  oppression  and  arrogance.  But  it  is 
evident  that  these  things,  whatever  the  fects  might  have 
been  proved  or  imagined  to  be,  could  furnish  neither  justifi- 
cation nor  palliation  for  giving  up  a  city  to  disorder,  and  for 
paralyizing  the  industries  and  conmierce  of  the  country. 

My  conclusion  in  the  case  on  the  information  of  the  United 
States  implies  a  like  conclusion  in  the  other  case,  tried  at  die 
same  time  and  upon  the  same  evidence,  wherein,  by  an  in- 
formation presented  by  the  receivers  of  the  Santa  Fi  Rail- 
road, the  defendants  were  charged  with  wrongful  and  violent 
interference  with  the  operation  of  that  road  pending  the 
strike.  That  they  did  interfere  as  alleged,  is  established  by 
the  evidence  already  considered.    Though  violation  of  the 
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injunction  of  Jnly  2d  is  alleged  in  the  bill,  the  questions  of 
jurisdiction  and  of  the  construction  and  application  of  the  act 
of  1890  are  not  essentially  involved,  because,  the  property 
.  being  in  the  custody  of  the  court,  any  improper  interference 
with  its  manage-  [766]  ment,  it  is  well  settled,  constituted  a 
contempt  of  the  court's  authority,  as  exercised  in  making  the 
order  appointing  the  receivers  and  enjoining  interference 
with  their  control  The  decision,  or  raUier  letter,  of  Judge 
Caldwell  has  been  referred  to,  but,  while  that  recog- 
nized the  right  of  employes  to  quit  the  service  of  the  receivers, 
it  contained  no  warrant  for  intimidating  or  abusing  those 
who  were  willing  to  take  employment,  or  for  otherwise  in- 
terfering directly,  as  the  defendants  and  their  followers  did, 
with  the  management  and  operation  of  the  road.  The  court 
therefore  finds  the  defendants  (except  McVean,  whose  case 
is  held  imder  advisement)  guilty  of  contempt  as  charged  in 
each  of  the  cases.  The  same  sentences  will  be  ordered  in  both 
cases,  but  it  is  not  intended  that  they  shall  be  cumulative. 


[821]      PIDCOCK  V.  HARRINGTON  ET  AL. 

(Circait  Ck)iirt,  S.  D.  New  York.    December  20,  1894.) 
[04  Fed.,  821.] 

Monopolies — Surr  bt  Private  Individual. — ^The  act  **  to  protect  trade 
and  commerce  against  nnlawfnl  lestrainta  and  monopolies"  (Act 
Gong.  July  2, 1890)  confers  no  right  upon  a  private  individual  to  sue 
in  equity  for  the  restraint  of  the  acts  forbidden  by  such  statute,  an 
action  at  law  for  damages  being  the  only  remedy  provided  for  pri- 
vate persons,  and  the  right  to  bring  suits  in  equity  being  vested  In 
the  district  attorneys  of  the  United  StateB.a 

This  was  a  suit  by  John  F,  Pidcock  against  Dennis  Har- 
rington and  others  for  an  injunction  and  accounting.  De- 
fendants demurred  to  the  bilL 

[882]  This  is  a  suit  In  equity  against  the  above-named  defendant, 
and  a  number  of  others,  praying  for  an  injunction  and  an  acconndng 
on  the  ground  that  the  defendants  have  conspireed  to  ruin  complain- 
ant's business  as  a  commission  merchant  and  dealer  in  live  stock.  The 
bill  aUeges  that  tbe  defendants  hare  ceased  dealing  with  tbe  oom- 

0  Syllabus  copyrighted,  1895,  by  West  Publishhig  C!o. 
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plaiuant  and  have  threatened  to  cease  dealing  with  people  who  deal 
with  him.  The  action  is  founded  upon  the  act  of  congress  of  July  2, 
1890,  entitled  "An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies"  (26  Stat  209). 

William  F.  Randely  for  complainant. 
Edward  C.  Boardrrum^  for  defendants. 

CoxE,  District  Judge. 

At  the  argument  the  counsel  for  the  complainant  was  asked 
whether  he  sought  to  maintain  this  action  under  the  general 
equity  principles  of  the  common  law  or  under  the  provisions 
of  the  act  of  July  2, 1890.  He  answered  that  it  was  founded 
solely  upon  the  statute.  It  is  unnecessary,  therefore,  to  dis- 
cuss the  proposition  whether  or  not  the  action  can  be  main- 
tained independently  of  the  statute.  The  demurrer  chal- 
lenges the  jurisdiction  of  this  court  to  maintain,  under  the  act 
in  question,  a  bill  in  equity  filed  by  a  private  individual  and 
his  solicitor.  It  is  clear  that  the  right  to  maintain  such  a  suit 
is  not  expressly  conferred  by  the  act.  Indeed,  such  right  is, 
by  implication,  denied — ^First,  because  a  private  person  is 
given  (section  7)  the  right  to  maintain  an  action  at  law;  and, 
second,  the  district  attorneys  of  the  United  States,  under  the 
direction  of  the  attorney  general  (section  4),  are  charged 
with  the  duty  of  commencing  suits  in  equity.  If  it  were  the 
intention  of  the  lawmakers  to  vest  in  every  irresponsible  in- 
dividual, who  may  deem  himself  aggrieved,  the  right  to  in- 
voke the  drastic  and  far-reaching  remedies  conferred  by  the 
act,  is  it  not  reasonable  to  suppose  that  they  would  have  said 
so  in  unambiguous  terms?  The  first  three  sections  are  penal 
statutes.  They  give  no  civil  remedy.  Section  4  vests  the 
right  to  institute  proceedings  in  equity  in  the  district  attor- 
neys of  the  United  States,  and,  togetJier  with  section  5,  pre- 
scribes the  procedure  in  such  suits.  Section  6  provides  for 
the  seizure  and  forfeiture  to  the  United  States  of  property 
illegally  owned  under  the  provisions  of  the  act.  So  far,  then, 
the  act  is  a  public  act  providing  no  private  remedy.  If  it 
ended  with  section  6  there  would  probably  be  no  pretense  that 
it  sanctioned  a  suit  like  the  one  at  bar.  What  follows,  how- 
ever, in  no  way  strengthens  the  complainant's  position.    The 
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only  section  which  gires  a  private  remedy  is  the  seventh, 
which  is  as  follows : 

"Any  person  who  shall  be  injured  in  tils  business  or  property  by  any 
other  person  or  corporation  by  reason  of  anything  forbidden  or  declared 
to  be  unlawful  by  this  act,  may  sue  therefor  in  any  circuit  court  of  the 
United  States  In  the  district  in  which  the  defendant  resides  or  is  found, 
without  respect  to  the  amount  in  controversy,  and  shall  recover  three- 
fold the  damages  by  him  sustained,  and  the  costs  of  suit,  including  a 
reasonable  attorney's  fee." 

But  for  this  section  no  private  person  would  have  any 
standing  in  court,  and  as  the  only  right  conferred  by  it  is  the 
right  to  sue  for  damages  in  a  court  of  law,  it  follows  that  the 
point  presented  by  the  demurrer  is  well  founded.  The  pre- 
cise question  was  decided  in  favor  of  the  views  here  expressed 
in  BlindeU  v.  Eagan^  54  Fed.  40,  affirmed  56  Fed.  696,  6  C.  C. 
A.  86.    The  demurrer  is  allowed. 


[1]  UNITED  STATES  v.  E.  C.  KNIGHT  COMPANY.- 

APPEAL  FBOM  THE  dBCUn  COURT  OF  APPEALS  FOR  THE  THIRD 

cmcuiT. 

No.  675.     Argued  October  24,  1804.— Decided  Janoary  21,  180S. 

[156  u.  a,  1.] 

The  monopoly  and  restraint  denounced  by  the  act  of  July  2,  1890,  c 
647,  26  Stat  200,  '*  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  are  a  monopoly  in  interstate  and  Inter- 
national trade  or  commerce,  and  not  a  monopoly  in  the  manufacture 
of  a  necessary  of  life.6 

The  American  Sugar  Refining  CJompany,  a  corporation  existing  under 
the  laws  of  the  State  of  New  Jersey,  being  in  control  of  a  large 
majority  of  the  manufactories  of  refined  sugar  in  the  United  States, 
acquired,  through  the  purchase  of  stock  in  four  Philadelphia  refin- 
eries, such  disposition  over  those  manufactories  throughout  the 
United  States  ns  gave  it  a  practical  monopoly  of  the  buslnesa 
Held,  that  the  result  of  the  transaction  was  the  creation  of  a  mo- 
nopoly in  the  manufacture  of  a  necessary  of  life,  which  could  not 

«BI11  dismissed  by  Circuit  CJourt  En.  D.  Penn.  (60  Fed.,  306).  See 
p.  250.  Decree  affirmed  by  Circuit  Court  of  Appeals,  Third  Circuit 
(60  Fed.,  d34).  See  p.  25&  Affirmed  by  the  Supreme  Court  (1^6 
U.  S.,  1). 

b  Syllabus  and  abstnict  of  argument  oopyrighied,  1805,  by  Banks  d 
Bros. 


Digitized  by 


Qoo^^ 


380  166  UNITED  STATES  KBP0BT8,  1* 

Statement  of  the  Case. 

be  suppressed  under  the  provisions  of  the  act  of  July  2,  1890,  c; 
647,  26  Stat  209,  *'  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,*'  In  the  mode  attempted  In  this  suit; 
and  that  the  acquisition  of  Philadelphia  refineries  by  a  New  Jersey 
corporation,  and  the  business  of  sugar  refining  in  Pennsylvania, 
bear  no  direct  relation  to  commerce  between  the  States  or  with 
foreign  nations. 

[2]  This  was  a  bill  filed  by  the  United  States  against 
E.  C.  Knight  Company  and  others,  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Pennsylvania, 
charging  that  the  defendants  had  violated  the  provisions  of 
an  act  of  Congress  approved  July  2,  1890,  c.  647,  entitled 
"An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  26  Stat.  209,  "providing  that 
every  contract,  combination  in  the  form  of  trust,  or  other- 
wise, or  conspiracy  in  restraint  of  trade  and  commerce  among 
the  several  States  is  illegal,  and  that  persons  who  shall 
monopolize  or  shall  attempt  to  monopolize,  or  combine  or 
conspire  with  other  persons  to  monopolize  trade  and  com- 
merce among  the  several  States,  shall  be  guilty  of  a  misde- 
meanor." The  bill  alleged  that  the  defendant,  the  American 
Sugar  Refining  Company,  was  incorporated  under  and  by 
virtue  of  the  laws  of  New  Jersey,  whose  certificate  of  incor- 
poration named  the  places  in  New  Jersey  and  New  York  at 
which  its  principal  business  was  to  be  transacted,  and  sev- 
eral other  States  in  which  it  proposed  to  carry  on  operations, 
and  stated  that  the  objects  for  which  said  company  was 
formed  were  "  the  purchase,  manufacture,  refining,  and  sale 
of  sugar,  molasses,  and  melads,  and  all  lawful  business  inci- 
dental thereto;  "•  tliat  the  defendant,  E.  C.  E[night  Company, 
was  incorporated  under  the  laws  of  Pennsylvania  "  for  the 
purpose  of  importing,  manufacturing,  refining  and  dealing 
in  sugars  and  molasses,"  at  the  city  of  Philadelphia ;  that  the 
defendant,  the  Franklin  Sugar  Company,  was  incorporated 
under  the  laws  of  Pennsylvania  "  for  the  purpose  of  the 
manufacture  of  sugar  and  the  purchase  of  raw  material  for 
that  purpose,"  at  Philadelphia ;  that  the  defendant,  Spreck- 
els  Sugar  Refining  Company,  was  incorporated  under  the 
laws  of  Pennsylvania  "for  the  purpose  of  refining  sugar, 
which  will  involve  the  buying  of  the  raw  material  therefor 
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and  selling  the  manufactured  product,  and  of  doing  what- 
ever else  shall  be  incidental  to  the  said  business  of  refining,'' 
at  the  city  of  Philadelphia;  that  the  defendant,  the  Dela- 
ware Sugar  House,  was  incorporated  under  the  laws  of 
Pennsylvania  "  for  the  purpose  of  the  manufacture  of  sugar 
and  syrups,  and  preparing  the  same  for  [8]  market,  and  the 
transaction  of  such  work  or  business  as  may  be  necessary  or 
proper  for  the  proper  management  of  the  business  of  manu- 
facture.'* 

It  was  further  averred  that  the  four  defendants  last  named 
were  independently  engaged  in  the  manufacture  and  sale  of 
sugar  until  on  or  about  March  4,  1892;  that  the  product  of 
their  refineries  amounted  to  thirty-three  per  cent  of  the  sugar 
refined  in  the  United  States;  that  they  were  competitors 
with  the  American  Sugar  Refining  Company ;  that  the  prod- 
ucts of  their  several  refineries  were  distributed  among  the 
several  States  of  the  United  States,  and  that  all  the  compa- 
nies were  engaged  in  trade  or  commerce  with  the  several 
States  and  with  foreign  nations;  that  the  American  Sugar 
Befining  Company  had,  on  or  prior  to  March  4,  1892,  ob- 
tained the  control  of  all  the  sugar  refineries  of  the  United 
States  with  the  exception  of  the  Bevere  of  Boston,  and  the 
refineries  of  the  four  defendants  above  mentioned;  that  the 
Bevere  produced  annually  about  two  per  cent  of  the  total 
amount  of  sugar  refined. 

The  bill  then  alleged  that  in  order  that  the  American 
Sugar  Befining  Company  might  obtain  complete  control  of 
the  price  of  sugar  in  the  United  States,  that  company,  and 
John  E.  Searles,  Jr.,  acting  for  it,  entered  into  an  unlawful 
and  fraudulent  scheme  to  purchase  the  stock,  machinery, 
and  real  estate  of  the  other  four  corporations  defendant,  by 
which  they  attempted  to  control  all  the  sugar  refineries  for 
the  purpose  of  restraining  the  trade  thereof  with  other 
States  as  theretofore  carried  on  independently  by  said  de- 
fendants; that  in  pursuance  of  this  scheme,  on  or  about 
March  4,  1892,  Searles  entered  into  a  contract  with  the  de- 
fendant Knight  Company  and  individual  stockholders 
named,  for  the  purchase  of  all  the  stock  of  that  company, 
and  subsequently  delivered  to  the  defendants  therefor  in 
exchange  shares  of  the  American  Sugar  Befining  Company; 
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that  on  or  about  the  same  date  Searles  entered  into  a  sim- 
ilar contract  with  the  Spreckels  Company  and  individual 
stockholders,  and  with  the  Franklin  Company  and  stock- 
holders, and  with  the  Delaware  Sugar  House  and  stock- 
holders. It  was  further  averred  that  the  American  Sugar 
Refining  Company  monopolized  the  manufacture  and 
[4]  sale  of  refined  sugar  in  the  United  States,  and  con- 
trolled the  price  of  sugar;  that  in  making  the  contracts, 
Searles  and  the  American  Sugar  Refining  Company  com- 
bined and  conspired  with  the  other  defendants  to  restrain 
trade  and  commerce  in  refined  sugar  among  the  several 
States  and  foreign  nations,  and  that  the  said  contracts  were 
made  with  the  intent  to  enable  the  American  Sugar  Refining 
Company  to  restrain  the  sale  of  refined  sugar  in  Pennsyl- 
vania and  among  the  several  States,  and  to  increase  the  reg- 
ular price  at  which  refined  sugar  was  sold,  and  thereby  to 
exact  and  secure  large  sums  of  money  from  the  State  of 
Pennsylvania,  and  from  the  other  States  of  the  United 
States,  and  from  all  other  purchasers,  and  that  the  same 
was  unlawful  and  contrary  to  the  said  act. 
The  bill  called  for  answers  under  oath,  and  prayed — 

**!.  That  an  and  each  of  the  said  unlawful  agreements  made  and 
entered  hito  by  and  between  the  said  defendants,  on  or  about  the 
fourth  day  of  March,  1892,  shall  be  delivered  up,  cancelled,  and  de- 
clared to  be  void ;  and  that  the  said  defendants,  the  American  Sugar 
Refining  Company  and  John  E.  Searles,  Jr.,  be  ordered  to  deliver  to 
the  other  said  defendants  respectively  the  shares  of  stock  received  by 
them  In  performance  of  the  said  contracts;  and  that  the  other  said 
defendants  be  ordered  to  deliver  to  the  said  defendants,  the  American 
Sugar  Refining  Ck>mpany  and  John  E.  Searles,  Jr.,  the  shares  of  stock 
received  by  them  respectively  in  performance  of  the  said  contracts. 

**  2.  That  an  injunction  issue  preliminary  until  the  final  determina- 
tion of  this  cause,  and  perpetual  thereafter,  preventing  and  restrain- 
ing the  said  defendants  from  the  further  performance  of  the  terms 
and  conditions  of  the  said  unlawful  agreements. 

"3.  That  an  injunction  may  issue  preventing  and  restraining  the 
said  defendants  from  further  and  continued  violations  of  the  said  act 
of  Congress,  approved  July  2,  1890. 

"  4.  Such  other  and  further  relief  as  equity  and  Justice  may  require 
in  the  premises.*' 

Answers  were  filed  and  evidence  taken,  which  was  thus 
[5]  sufficiently  summarized  by  Judge  Butler  in  his  opinion 
in  the  Circuit  Court: 

"  The  material  facts  proved  are  that  the  American  Sugar  Refining 
Co.,  one  of  the  defendants,  is  Incorporated  under  the  laws  of  New  Jer- 
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mf,  and  bas  authority  to  purcbaae,  refine,  and  sell  sugar;  that  the 
Franklin  Sugar  Refinery,  the  E.  0.  Knight  Co.,  the  Spreckels  Sugar 
Refinery,  and  the  Delaware  Sugar  House,  were  Incorporated  under 
the  laws  of  Pennsylvania,  and  authorized  to  purchase,  refine,  and  sell 
sugar;  that  the  four  latter  Pennsylvania  companies  were  located  in 
Philadelphia,  and  prior  to  March,  1892,  produced  about  thirty-three 
per  cent  of  the  total  amount  of  sugar  refined  in  the  United  States, 
and  were  in  active  competition  with  the  American  Sugar  Refining  Co., 
and  with  each  other,  selling  their  product  wherever  demand  was  found 
for  it  throughout  the  United  States;  that  prior  to  March,  1892,  the 
American  Sugar  Refining  Ck>.  had  obtained  control  of  all  refineries  in 
the  United  States,  excepting  the  four  located  in  Philadelphia,  and  that 
of  the  Revere  Ck>.  in  Boston,  the  latter  producing  about  two  per  cent 
of  the  amount  refined  in  this  country;  that  in  March,  1892,  the 
American  Sugar  Refining  Ck>.  entered  into  contracts  (on  different 
dates)  with  the  stockholders  of  each  of  the  Philadelphia  corporations 
named,  whereby  it  purchased  their  stock,  paying  therefor  by  transfers 
of  stock  hi  its  company ;  that  the  American  Sugar  Refinhig  Ga  thus 
obtained  possession  of  the  Philadelphia  refineries  and  their  business; 
that  each  of  the  purchases  was  made  subject  to  the  American  Sugar 
Refining  Co.  obtainhig  authority  to  increase  its  stock  $26,000,000 ;  that 
this  assent  was  subsequently  obtained  and  the  increase  made;  that 
there  was  no  understanding  or  concert  of  action  between  the  stock- 
holders of  the  several  Philadelphia  companies  respecting  the  sales, 
but  that  those  of  each  company  acted  independently  of  those  of  the 
others,  and  In  ignorance  of  what  was'  being  done  by  such  others ; 
that  the  stockholders  of  each  company  acted  In  concert  with  each 
other,  understanding  and  intending  that  all  the  stock  and  property  of 
the  company  should  be  sold ;  that  the  contract  of  sale  in  each  instance 
left  the  sellers  free  to  establish  other  refineries  [6]  and  continue  the 
business  if  they  should  see  fit  to  do  so,  and  contained  no  provision  re- 
specting trade  or  commerce  in  sugar,  and  that  no  arrangement  or  pro- 
vision on  this  subject  has  been  made  since ;  that  since  the  purchase  the 
Delaware  Sugar  House  Refinery  has  been  operated  hi  conjunction 
with  the  Spreckles  Refinery,  and  the  E.  C.  Knight  Refinery  in  connec- 
tion with  the  BYanklin,  this  combination  being  made  apparently  for 
reasons  of  economy  in  conducting  the  business;  that  the  amount  of 
sugar  refined  in  Philadelphia  has  been  increased  since  the  purchases; 
that  the  price  has  been  slightly  advanced  since  that  event,  but  is  still 
lower  thim  it  had  been  for  some  years  before,  and  up  to  within  a  few 
months  of  the  sales ;  that  about  ten  per  cent  of  the  sugar  refined  and 
'  sold  in  tho  United  States  is  refined  in  other  refineries  than  those  con- 
trolled by  the  American  Sugar  Refining  Co.;  that  some  additional 
sugar  is  produced  in  Louisiana  and  some  is  brought  from  Bhirope, 
but  the  amount  is  not  large  in  either  instance. 

**  The  object  in  purchasing  the  Philadelphia  refineries  was  to  obtain 
a  greater  influence  or  more  perfect  control  over  the  business  of  refin- 
ing and  sellhig  sugar  in  this  country." 

The  Circuit  Court  held  that  the  facts  did  not  show  a  con- 
tract, combination,  or  conspiracy  to  restrain  or  monopolize 
trade  or  commerce  ^  among  the  several  States  or  with  foreign 
nations,"  and  dismissed  the  bilL  60  Fed.  Bep.  806.  The 
cause  was  taken  to  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit,  and  the  deoree  affirmed*  60  Fed.  Bep.  984.  This 
10870**— S.  Doc  111,  62-1,  vol  1 ^26 
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appeal  was  then  prosecuted.    The  act  of  Congress  of  July  2, 
1890,  a  647,  is  as  follows: 

"An  act  to  protect  trade  and  commerce  against  unlawful  Festraints 
and  monopolies. 

"  Sec.  1.  Every  contract,  combination  in  the  form  of  trust  or  othar- 
wise,  or  coBsplraey,  in  restraint  of  trade  or  commerce  among  the 
several  States^  or  with  foreign  nations,  is  hereby  declared  to  be  iUegal. 
Bvery  person  who  shall  make  any  such  contract  or  engage  in  aay  such 
combination  or  conspiracy,  shall  be  deeuied  guilty  of  a  misdemeanor, 
and,  <m  coaviction  thereof,  shall  be  punished  by  a  fine  not  exoeedli^^ 
five  thousand  dollars,  or  by  imprisonment  not  exceeding  one  [7]  year, 
or  by  both  said  punishments,  in  the  discretion  of  the  court 

"  Seg.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other  person  or  persons,  to 
monopolize  any  part  of  the  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  awt 
exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  tK>th  said  punishments,  in  the  discretion  of  the  court 

'*  Sec.  S.  Every  contract,  combination  in  form  of  trust  or  other- 
wisev  or  conspiracy,  in  restraint  of  trade  or  commerce  in  any  Terri- 
tory of  the  United  States  or  of  the  District  of  Columbia,  or  in  re- 
straint of  trade  or  commerce  bct^veen  any  such  Territory  and  another, 
or  between  any  such  Territorjr  or  Territories  and  any  State  or  States 
or  the  District  of  Ck>lumbia,  or  with  foreign  nations,  or  between  the 
District  of  Columbia  and  any  State  or  States  or  foreign  nations^  is 
hereby  declared  illegal.  Every  person  who  shall  make  any  such  con- 
tract or  engage  in  any  such  combination  or  conspiracy,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  inmiahed 
by  a  fine  not  exceeding  five  thousand  dollars,  or  by  imprisonm^it  not 
exceeding  one  year,  or  by  both  said  punishments,  in  the  dlacretioa  of 
the  court 

**  Sec.  4.  The  several  Chrcuit  Courts  of  the  United  States  are  hereby 
invested  with  Jurisdiction  to  prevent  and  restrahi  violations  of  this 
act;  and  it  shell  be  the  duty  of  the  several  district  attorneys- of  the 
United  States,  in  their  respective  districts,  under  the  direction  of 
the  Attorney  General,  to  institute  m'oceedings  in  equity  to  preveoft 
and  restrain  such  violations.  Such  proceedings  may  be  by  way  of 
petition  setting  forth  the  ease  and  praying  that  such  violatloa  shall  be 
enjoined  or  otherwise  prohibited.  When  the  parties  complained  of 
shaU  have  been  duly  notified  of  such  petition  the  court  shall  proceed, 
as  soon  as  may  be,  to  the  hearing  and  determination  of  the  ease; 
and  pending  such  petition  and  before  final  decree,  the  court  may  at 
any  time  make  such  temporary  [8]  restraining  order  or  prohibition 
as  shall  be  deemed  Just  in  the  premises. 

"  Sec.  5.  Whenever  it  shall  appear  to  the  court  before  which  any 
proceeding  under  section  four  of  this  act  may  be  pending,  that  the 
ends  of  Justice  require  that  other  parties  should  be  brought  befiore 
the  court  the  court  may  cause  them  to  be  summoned,  whether  they 
reside  in  the  district  in  which  the  court  ia  held  or  not ;  and  sobpceBas 
to  that  end  may  be  served  in  any  district  by  the  marshal  thereof. 

"  Sec.  6.  Any  property  owned  under  any  contract  or  by  any  com- 
bhiation,  or  pursuant  to  any  conspiracy  (and  being  the  subject 
thereof)  mentioned  in  section  one  of  this  act,  and  being  in  the  course 
of  transportation  from  one  State  to  another,  or  to  a  foreign  country, 
shall  be  forfeited  to  the  United  States^  and  may  be  seised  and  con- 
demned by  like  proceedings  as  those  provided  by  law  for  the  for- 
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felture,  telziire,  and  oondemiiatioii  of  property  Imported  into  the 
United  States  contrary  to  law. 

**  Sec.  7.  Any  person  who  shall  l>e  injured  in  his  btrainesB  or  prop- 
erty by  any  other  person  or  corporation  by  reason  oi  anything  for- 
bidden or  declared  to  be  unlawful  by  this  act,  may  sue  therefor  in 
any  Circuit  Ck>urt  of  the  United  States  in  the  district  in  which  the 
defendant  resides  or  it  found,  without  respect  to  the  amount  in 
controversy,  and  shall  recover  threefold  the  damages  by  him  sus- 
tained, and  the  costs  of  suit,  including  a  reasonable  attom^s  fee. 

"  Ssa  &  That  the  word '  person,'  or  *  persons,'  wherever  used  ht  this 
act,  shall  be  deemed  to  include  corporations  and  associations  existing 
under  or  authorized  by  the  laws  of  either  the  United  States,  the  laws 
of  any  of  the  Territories^  the  laws  of  any  State,  or  the  laws  of  any 
foreign  coimtry."    26  Stat  209,  c  647. 

Mr.  Solicitor  General  and  Mr.  S.  F.  Phillips^  (with  whom 
was  Mr.  Attorney  General  on  the  brief,)  for  appellants. 

Mr.  John  G.  Jo/mson^  (with  whom  was  Mr.  John  E. 
Parsons  on  the  brief,)  for  appellees. 

[9]  yit.  Chiep  Justice  Fuller,  after  stating  the  case  de- 
livered the  opinion  of  the  court 

By  the  purchase  of  the  stock  of  the  four  Philadelphia 
refineries,  with  shares  of  its  own  stock,  the  American  Sugar 
Eefining  Company  acquired  nearly  complete  control  of  the 
manufacture  of  refined  sugar  within  the  United  States.  The 
bill  charged  that  the  contracts  under  which  these  purdiases 
were  made  constituted  combinations  in  restraint  of  trade,  and 
that  in  entering  into  them  the  defendants  combined  and  con- 
spired to  restrain  the  trade  and  commerce  in  refined  sugar 
among  the  several  States  and  with  foreign  nations,  contrary 
to  the  act  of  Congress  of  July  2, 1890. 

The  relief  sought  was  the  cancellation  of  the  agreements 
under  which  the  stock  was  transferred ;  the  redelivery  of  the 
stock  to  the  parties  respectively;  and  an  injunction  against 
the  further  performance  of  the  agreements  and  further  viola- 
tions of  the  act.  As  usual,  there  was  a  prayer  for  general  re- 
lief, but  only  such  relief  could  be  afforded  under  that  prayer 
as  would  be  agreeable  to  the  case  made  by  the  bill  and  con- 
sistent with  that  specifically  prayed.  And  as  to  the  injunc- 
tion asked,  that  relief  was  ancillary  to  and  in  aid  of  the  pri- 
mary equity,  or  ground  of  suit,  and,  if  that  failed,  would  fall 
with  it    That  ground  here  was  the  eidstence  of  contracts  to 
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monopolize  interstate  or  international  trade  or  commerce,  and 
to  restrain  such  trade  or  commerce,  which,  by  the  provisions 
of  the  act,  could  be  rescinded,  or  operations  thereunder  ar- 
rested. 

In  commenting  upon  the  statute,  21  Jac.  1,  c.  3,  at  the  com- 
mencement of  chapter  85  of  the  third  Institute,  entitled 
"Against  Monopolists,  Propounders,  and  Projectors,"  Lord 
Coke,  in  language  often  quoted,  said : 

"  It  appeareth  by  the  preamble  of  this  act  (as  a  judgment  in  Par- 
liament) that  all  grants  of  monopolies  are  against  the  ancient  and 
fimdamental  laws  of  this  Kingdome.  And  therefore  it  is  necessary 
to  define  what  a  monopoly  is. 

"A  monopoly  is  an  institution,  or  allowance  by  the  King  by  his 
grant,  commission,  or  otherwise  to  any  person  or  persons,  bodies  poli- 
tique, or  corporate,  of  or  for  the  sole  [10]  buying,  selling,  making, 
worlsing,  or  using  of  anything,  whereby  any  person  or  persons,  bodies 
politique,  or  corporate,  are  suught  to  be  restrained  of  any  freedome, 
or  liberty  that  they  had  before,  or  hindred  in  their  lawfull  trade. 

"For  the  word  monopoly,  diciiur  ditb  ts  ^ova  (i.  solo,)  Kai 
TtoaXio/iot  (i,  vendere,)  quod  est  cum  uniis  solus  aliquod  genus  merca- 
tunv  universiim  vendit,  ut  solus  vendat,  pretium  ad  suum  libitum 
statuens:  hereof  you  may  read  more  at  large  in  that  case.  Trin.  44 
Eliz.  Lib.  11,  f.  84,  85 ;  le  case  de  monopolies."    3  Inst.  181. 

Counsel  contend  that  this  definition,  as  explained  by  the 
derivation  of  the  word,  may  be  applied  to  all  cases  in  which 
"  one  person  sells  alone  the  whole  of  any  kind  of  marketable 
thing,  so  that  only  he  can  continue  to  sell  it,  fixing  the  price 
at  his  own  pleasure,"  whether  by  virtue  of  legislative  grant 
or  agreement ;  that  the  monopolization  referred  to  in  the  act 
of  CJongress  is  not  confined  to  the  common  law  sense  of  the 
term  as  implying  an  exclusive  control,  by  authority,  of  one 
branch  of  industry  without  legal  right  of  any  other  person  to 
interfere  therewith  by  competition  or  otherwise,  but  that  it 
includes  engrossing  as  well,  and  covers  controlling  the  market 
by  contracts  securing  the  advantage  of  selling  alone  or  exclu- 
sively all,  or  some  considerable  portion,  of  a  particular  kind 
of  merchandise  or  commodity  to  the  detriment  of  the  public; 
and  that  such  contracts  amount  to  that  restraint  of  trade 
or  commerce  declared  to  be  illegal.  But  the  monopoly  and 
restraint  denounced  by  the  act  are  the  monopoly  and  re- 
straint of  interstate  and  international  trade  or  commerce, 
while  the  conclusion  to  be  assumed  on  this  record  is  that  the 
result  of  the  transaction  complained  of  was  the  creation  of  a 
monopoly  in  the  manufacture  of  a  necessary  of  life. 
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In  the  view  which  we  take  of  the  case,  we  need  not  discuss 
whether  because  the  tentacles  which  drew  the  outlying  refin- 
eries into  the  dominant  corporation  were  separately  put  out, 
therefore  there  was  no  combination  to  monopolize;  or,  be- 
cause, according  to  political  economists,  aggregations  of  capi- 
tal may  reduce  prices,  therefore  the  objection  to  concentration 
of  power  is  relieved ;  or,  because  others  were  theoretically  left 
[11]  free  to  go  into  the  business  of  refining  sugar,  and  the 
original  stockholders  of  the  Philadelphia  refineries  after  be- 
coming stockholders  of  the  American  Company  might  go  into 
competition  with  themselves,  or,  parting  with  that  stock, 
might  set  up  again  for  themselves,  therefore  no  objeotionable 
restraint  was  imposed. 

The  fundamental  question  is,  whether  conceding  that  the 
existence  of  a  monopoly  in  manufacture  is  established  by  the 
evidence,  that  monopoly  can  be  directly  suppressed  under  the 
act  of  Congress  in  the  mode  attempted  by  this  bill. 

It  cannot  be  denied  that  the  power  of  a  State  to  protect  the 
lives,  health,  and  property  of  its  citizens,  and  to  preserve 
good  order  and  the  public  morals,  "the  power  to  govern 
men  and  things  within  the  limits  of  its  dominion,"  is  a  power 
originally  and  always  belonging  to  the  States,  not  surren- 
dered by  them  to  the  general  government,  nor  directly  re- 
strained by  the  Constitution  of  the  United  States,  and  essen- 
tially exclusive.  The  relief  of  the  citizens  of  each  State 
from  the  burden  of  monopoly  and  the  evils  resulting  from 
the  restraint  of  trade  among  such  citizens  was  left  with  the 
States  to  deal  with,  and  this  court  has  recognized  their  pos- 
session of  that  power  even  to  the  extent  of  holding  that  an 
employment  or  business  carried  on  by  private  individuals, 
when  it  becomes  a  matter  of  such  public  interest  and  im- 
portance as  to  create  a  conmion  charge  or  burden  upon  the 
citizen ;  in  other  words,  when  it  becomes  a  practical  monop- 
oly, to  which  the  citizen  is  compelled  to  resort  and  by  means 
of  which  a  tribute  can  be  exacted  from  the  community,  is 
subject  to  regulation  by  state  legislative  power.  On  the 
other  hand,  the  power  of  Congress  to  regulate  commerce 
among  the  several  States  is  also  exclusive.  The  Constitution 
does  not  provide  that  interstate  commerce  shall  be  free,  but, 
by  the  grant  of  tliis  exclusive  power  to  regulate  it,  it  was  left 
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free  except  as  CJongress  might  impose  restraints.  Therefore 
it  has  been  determined  that  the  failure  of  Congress  to  exer- 
cise this  exclusive  power  in  any  case  is  an  expression  of  its 
will  that  the  subject  shall  be  free  from  restrictions  or  imposi- 
tions upon  it  by  the  several  States,  and  if  a  law  passed  by  a 
State  in  the  exercise  of  its  acknowledged  powers  comes  into 
conflict  tl2]  with  that  will,  the  Congress  and  the  State  can- 
not occupy  the  position  of  equal  opposing  sovereignties, 
because  the  Constitution  declares  its  supremacy  and  that  of 
the  laws  passed  in  pursuance  thereof;  and  that  which  is  not 
supreme  must  yield  to  that  which  is  supreme.  "  Commerce, 
undoubtedly,  is  traffic,"  said  Chief  Justice  Marshall,  "but 
it  is  something  more;  it  is  intercourse.  It  describes  the 
commercial  intercourse  between  nations  and  parts  of  nations 
in  all  its  branches,  and  is  regulated  by  prescribing  rules  for 
carrying  on  that  intercourse."  That  which  belongs  to  com- 
merce is  within  the  jurisdiction  of  the  United  States,  but 
that  which  does  not  belong  to  commerce  is  within  the  juris- 
diction of  the  police  power  of  the  State.  Gibbons  v.  Ogden^ 
9  Wheat.  1,  189,  210;  Brown  v.  Maryland^  12  Wheat.  419, 
448;  The  License  Cases^  5  How.  504,  599;  Mobile  v.  Kim- 
ball^ 102  U.  S.  G91 ;  Bowman  v.  Chicago  <&  N.  W.  Railway^ 
125  U.  S.  465 ;  Leisy  v.  Hardin,  135  U.  S.  100;  In  re  Rahrer^ 
140  U.  S.  545,  555.  * 

The  argument  is  that  the  power  to  control  the  manufac- 
ture of  refined  sugar  is  a  monopoly  over  a  necessary  of  life, 
to  the  enjoyment  of  which  by  a  large  part  of  the  population 
of  the  United  States  interstate  commerce  is  indispensable,  and 
that,  therefore,  the  general  government  in  the  exercise  of  the 
power  to  regulate  commerce  may  repress  such  monopoly 
directly  and  set  aside  the  instruments  which  have  created  it. 
But  this  argument  cannot  be  confined  to  necessaries  of  life 
merely,  and  must  include  all  articles  of  general  consumption. 
Doubtless  the  power  to  control  the  manufacture  of  a  given 
thing  involves  in  a  certain  sense  the  control  of  its  disposition, 
but  this  is  a  secondary  and  not  the  primary  sense;  and  al- 
though the  exercise  of  that  power  may  result  in  bringing  the 
operation  of  commerce  into  play,  it  does  not  control  it,  and 
affects  it  only  incidentally  and  indirectly.  Commerce  suc- 
ceeds to  manufacture,  and  is  not  a  part  of  it.    The  power  to 
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regulate  commeroe  is  the  power  to  prescribe  the  rule  by  which 
conunerce  shall  be  governed,  and  is  a  power  independant  of 
the  power  to  suppress  monopoly.  But  it  may  operate  'm  re- 
pression of  monopoly  whenever  that  oomes  within  the  rules 
by  whioh  commeirce  is  governed  or  whenever  the  transaction 
is  itfielf  a  monopoly  of  commeroe. 

[18]  It  IB  vital  that  the  independence  of  the  commercial 
power  and  of  the  police  power,  apd  the  delimitation  between 
them,  however  sometimes  perplexing,  should  always  be  recog- 
nized and  observed,  for  while  the  one  fuxnishes  Uae  strongest 
bond  of  union,  the  other  is  essential  to  the  preservation  of 
the  autonomy  of  the  States  as  required  by  our  dujol  fonn  of 
govemmeot;  and  acknowledged  evils,  however  grave  an,d 
urgent  they  may  appear  to  be,  had  better  be  borne,  tilian  the 
risk  be  run,  in  the  effort  to  suppress  them^  of  more  serious 
consequences  by  resort  to  expedients  of  even  doubtful  consti- 
tutionality. 

It  will  be  perceived  how  far-reaching  the  proposition  is 
that  the  pew^  of  dealing  with  a  monopoly  directly  may  be 
exercised  by  the  general  government  whenever  interstate  or 
int^iiatioaal  commerce  may  be  ultimately  affected.  The 
regulation  of  eoBunecce  applies  to  the  subjects  of  commerce 
and  not  to  niatters  of  interuAl  poUoe.  Contracts  to  buy,  sell, 
or  exchange  goods  to  be  trami^orted  among  the  several 
States,*  the  transportation  and  its  instrumentalities,  and  «grti- 
des  bought,  sold,  or  exchanged  for  the  purposes  of  such  tran- 
sit aosong  the  States,  or  put  in  tlxe  way  of  transit,  may  be 
re^kiited,  but  this  is  because  they  form  part  of  interstate 
trade  <»:  commeroe.  The  fact  that  an  article  is  manufactured 
for  export  to  another  State  does  not  of  itself  make  it  an  arti- 
cle of  interstate  commeree,  and  the  intent  of  the  manufac- 
turer does  not  determine  the  time  when  the  article  or  product 
passes  from  the  control  of  tiie  State  and  belongs  to  commerce. 
Tim  wac  so  ruled  in  Coe  v.  Errol,  116  U.  S.  517,  525,  in 
which  the  question  before  the  court  was  whether  certain  logs 
cut  at  a  place  in  New  Hamp^ire  and  hauled  to  a  river  town 
for  the  purpose  of  transportation  to  the  State  of  Maine  were 
liable  to  be  taxed  like  other  pr(^)a:ty  in  the  State  of  New 
Hampshire.    Mr.  Justice  Biradley,  delivering  the  opinion 
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of  the  court,  said :  "  Does  the  owner's  state  of  mind  in  rela- 
tion to  the  goods,  that  is,  his  intent  to  export  them,  and  his 
partial  preparation  to  do  so,  exempt  them  fn»n  taxation! 
This  is  the  precise  question  for  solution.  .  •  .  There 
must  be  a  point  of  time  when  they  cease  to  be  governed  ex- 
clusively by  the  domestic  [1*1  law  and  begin  to  be  governed 
and  protected  by  the  national  law  of  commercial  regulation, 
and  that  moment  seems  to  us  to  be  a  legitimate  one  for  this 
purpose,  in  which  they  commence  their  final  movement  from 
the  State  of  their  origin  to  that  of  their  destination." 

And  again,  in  Kidd  v.  Pearson^  128  U.  S.  1,  20,  21,  22, 
where  the  question  was  discussed  whether  the  right  of  a  State 
to  enact  a  statute  prohibiting  within  its  limits  the  manufac- 
ture of  intoxicating  liquors,  except  for  certain  purposes, 
could  be  overthrown  by  the  fact  that  the  manufacturer  in- 
tended to  export  the  liquors  when  made,  it  was  held  that  the 
intent  of  the  manufacturer  did  not  determine  the  time  when 
the  article  or  product  passed  from  the  control  of  the  State 
and  belonged  to  commerce,  and  that,  therefore,  the  statute, 
in  omitting  to  except  from  its  operation  the  manufacture  of 
intoxicating  liquors  within  the  limits  of  the  State  for  export, 
did  not  constitute  an  unauthorized  interference  with  the 
right  of  Congress  to  regulate  commerce.  And  Mr.  Justice 
Lamar  remarked:  "No  distinction  is  more  popular  to  the 
common  mind,  or  more  clearly  expressed  in  economic  and 
political  literature,  than'that  between  manufacture  and  com- 
merce. Manufacture  is  transformation — ^the  fashioning  of 
raw  materials  into  a  change  of  form  for  use.  The  functions 
of  commerce  are  different.  The  buying  and  selling  and  the 
transportation  incidental  thereto  constitute  commerce;  and 
the  regulation  of  commerce  in  the  constitutional  sense  em- 
braces the  regulation  at  least  of  such  transportation.  .  .  . 
If  it  be  held  that  the  term  includes  the  regulation  of  all  such 
manufactures  as  are  intended  to  be  the  subject  of  commercial 
transactions  in  the  future,  it  is  impossible  to  deny  that  it 
would  also  include  all  productive  industries  that  contemplate 
the  same  thing.  The  result  would  be  that  Congress  would 
be  invested,  to  the  exclusion  of  the  States,  with  the  power  to 
regulate,  not  only  manufacturers,  but  also  agriculture,  horti- 
culture, stock  raising,  domestic  fisheries,  mining — ^in  short, 
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every  branch  of  human  industry.  For  is  there  <me  of  them 
that  does  not  contemplate,  more  or  less  clearly,  an  interstate 
or  foreign  market!  Does  not  the  wheat  grower  of  the 
Northwest  or  the  cotton  planter  of  the  [15  J  South,  plant, 
cultivate,  and  harvest  his  crop  with  an  eye  on  the  prices  at 
Liverpool,  New  York,  and  Chicago?  The  power  being 
vested  in  Congress  and  denied  to  the  States,  it  would 
follow  as  an  inevitable  result  that  the  duty  would  devolve  on 
Congress  to  regulate  all  of  these  delicate,  multiform  and  vital 
interests — ^interests  which  in  their  nature  are  and  must  be 
local  in  all  the  details  of  their  successful  management  .  .  . 
The  demands  of  such  a  supervision  would  require,  not  uni- 
form legislation  generally  applicable  throughout  the  United 
States,  but  a  swarm  of  statutes  only  locally  applicable  and 
utterly  inconsistent  Any  movement  toward  the  establish- 
ment of  rules  of  production  in  this  vast  country,  with  its 
many  different  climates  and  opportunities,  could  only  be  at 
the  sacrifice  of  the  peculiar  advantage  of  a  large  part  of 
the  localities  in  it,  if  not  of  every  one  of  them.  On  the  other 
hand,  any  movement  toward  the  local,  detailed  and  incon- 
gruous legislationr  required  by  such  interpretation  would  be 
about  the  widest  possible  departure  from  the  declared  object 
of  the  clause  in  question.  Nor  this  alone.  Even  in  the  ex- 
ercise of  the  power  contended  for.  Congress  would  be  confined 
to  the  regulation,  not  of  certain  branches  of  industry,  how- 
ever numerous,  but  to  those  instances  in  each  and  every  branch 
where  the  producer  contemplated  an  interstate  market. 
These  instances  would  be  almost  infinite,  as  we  have  seen; 
but  still  there  would  always  remain  the  possibility,  and  often 
it  would  be  the  case,  that  the  producer  contemplated  a  domes- 
tic market.  In  that  case  the  supervisory  power  must  be  exe- 
cuted by  the  State;  and  the  interminable  trouble  would  be 
presented,  that  whether  the  one  power  or  the  other  should 
exercise  the  authority  in  question  would  be  determined,  not 
by  any  general  or  intelligible  rule,  but  by  the  secret  and 
changeable  intention  of  the  producer  in  each  and  every  act  of 
production.  A  situation  more  paralyzing  to  the  state  gov- 
ernments, and  more  provocative  of  conflicts  between  the  gen- 
eral government  and  the  States,  and  less  likely  to  have  been 
what  the  framers  of  the  Constitution  intend^,  it  would  be 
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difficult  to  imagine."  And  see  Veagie  v.  Moor^  14  How.  568, 
674. 

In  CHbhana  v.  Ogden^  Brown  v.  Maryland^  and  other  cases 
[16]  often  cited,  the  state  laws,  which  were  held  inoperative, 
were  instances  of  direct  interference  with,  or  regulations  of, 
interstate  or  international  commaree;  yet  in  Kiid  v.  Pearson 
the  refusal  of  a  State  to  allow  articles  to  be  manufactured 
within  her  borders  even  for  export  was  held  not  to  directly 
affect  external  commerce,  and  state  legidAtion  which^  in  a 
great  variety  of  ways,  affected  interstate  ooinmcarce  and  per- 
sons engaged  in  it,  has  been  frequently  sustained  because  the 
interference  was  not  direct 

Contracts,  combinations,  or  conspiracies  to  control  domestic 
enterprise  in  manufacture,  agriculture,  mining,  production  in 
all  its  forms,  or  to  raise  or  lower  prices  or  wages,  might  un- 
questionably tend  to  restrain  ext^nal  as  well  as  domestic 
trade,  but  tibe  restraint  would  be  an  indirect  result,  however 
inevitable  and  whatever  its  extent,  and  such  result  would  not 
necessarily  determine  the  object  of  the  contract,  combination, 
or  conq>iracy. 

Again,  all  the  authorities  agree  that  in*  order  to  vitiate  a 
contract  or  oombination  it  is  not  essential  that  its  result 
should  be  a  complete  monopoly;  it  is  sufficient  if  it  really 
tends  to  that  end  and  to  deprive  the  public  of  the  advantages 
which  flow  frcHU  free  competition.  Slight  reflection  will 
show  that  if  the  national  power  extends  to  all  contracts  and 
combinations  in  manufacture,  agriculture,  mining,  and  other 
productive  industries,  whose  ultimate  result  may  affect  ex- 
ternal commerce,  comparatively  little  of  business  operations 
and  affairs  would  be  left  for  state  controL 

It  was  in  the  light  of  well-settled  principles  that  the  act  of 
July  2, 1890,  was  framed.  Congress  did  not  attempt  thereby 
to  assert  the  power  to  deal  with  monopoly  directly  as  such ;  or 
to  limit  and  restrict  the  rights  of  corporations  created  by  the 
States  or  the  citizens  of  the  States  in  the  acquisition,  control, 
or  disposition  of  property;  or  to  regulate  or  prescribe  the 
price  or  prices  at  which  such  property  or  the  products  thereof 
should  be  sold ;  or  to  make  criminal  the  acts  of  persons  in  the 
acquisition  and  control  of  property  which  the  States  of  tfieir 
residence  or  creation  sanctioned  or  permitted.    Aside  from 
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the  provifiions  applicable  where  Congress  might  exercise  mu- 
[17]nicipal  power,  what  the  law  struck  at  was  combinations, 
contracts,  and  conspiracies  to  monopolize  trade  and  commerce 
among  the  several  States  or  with  foreign  nations;  but  the 
contracts  and  acts  of  the  defendants  related  exclusively  to 
the  aequifiitioii  of  the  Philadelphia  refineries  and  the  business 
of  sugar  refining  in  Pennqrlvania,  and  bore  no  direct  relation 
to  oommerce  between  the  States  or  with  foreign  nations. 
The  object  was  manifestly  private  gain  in  the  manufacture 
of  the  commodity,  but  not  through  the  control  of  interstate 
or  foreign  commerce.  It  is  true  that  the  bill  alleged  that 
the  products  of  these  refineries  were  sold  and  distributed 
among  the  several  States,  and  that  all  the  companies  were 
engaged  in  trade  or  commerce  with  the  several  States  and 
with  foreign  nations;  but  this  was  no  more  than  to  say  tiiat 
trade  and  commerce  served  manufacture  to  fulfil  its  function. 
Sugar  was  refined  for  sale,  and  sales  were  probably  made  at 
Philadelphia  for  consumption,  and  undoubtedly  for  resale 
by  the  first  purchasers  throughout  Pennsylvania  aad  other 
States,  and  refined  sugar  was  also  forwarded  by  the  com- 
panies to  other  States  for  sale.  Nevertheless  it  does  not 
follow  that  an  attempt  to  monopolize,  or  the  actual  monopoly 
of,  the  manufacture  was  an  attempt,  whether  executory  or 
consummated,  to  monopolize  conmierce,  even  though,  in  order 
to  dispose  of  the  product,  the  instrumentality  of  oommerce 
was  necessarily  invoked.  There  was  nothing  in  the  proofs 
to  indicate  any  intention  to  put  a  restraint  upon  trade  or 
commerce,  and  the  fact,  as  we  have  seen,  that  trade  or  com- 
merce might  be  indirectly  affected  was  not  enough  to  entitle 
complainants  to  a  decree.  The  subject-matter  of  the  sale 
was  shares  of  manufacturing  stock,  and  the  relief  sought  was 
the  surrender  of  property  which  had  already  passed  and  the 
suppression  of  the  alleged  monopoly  in  manufacture  by  the 
restorati(m  of  the  status  q^uo  before  the  transfers;  yet  the  act 
of  0>ngre8s  only  authorized  the  Circuit  Courts  to  proceed  by 
way  of  preventing  and  restraining  violations  of  the  act  in 
respect  of  contracts,  combinations,  or  conq>iracies  in  restraint 
of  interstate  or  international  trade  or  commerce. 

The  Circuit  Court  declined,  upon  the  pleadings  and  proofs, 
[18]  to  grant  the  relief  prayed,  and  dismissed  the  bill,  and 
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we  are  of  opinion  that  the  Circuit  Court  of  Appeals  did  not 
err  in  affirming  that  decree. 

Decree  affimied. 

Me.  Justice  Harlan,  dissenting. 

Prior  to  the  4th  day  of  March,  1892,  the  American  Sugar 
Refining  Company,  a  corporation  organized  under  a  general 
statute  of  New  Jersey  for  the  purpose  of  buying,  manufac- 
turing, refining,  and  selling  sugar  in  different  parts  of  the 
country^  had  obtained  the  control  of  all  the  sugar  refineries 
in  the  United  States  except  five,  of  which  four  were  owned 
and  operated  by  Pennsylvania  corporations — the  E.  C.  Knight 
Company,  the  Franklin  Sugar  Refining  Company,  Spreckels' 
Sugar  Refining  Company,  and  the  Delaware  Sugar  House — 
and  the  other,  by  the  Revere  Sugar  Refinery  of  Boston. 
These  five  corporations  were  all  in  active  competition  with 
the  American  Sugar  Refining  Company  and  with  each  other. 
The  product  of  the  Pennsylvania  companies  was  about  thirty- 
three  per  cent,  and  that  of  the  Boston  company  about  two 
per  cent,  of  the  entire  quantity  of  sugar  refined  in  the  United 
States. 

In  March,  1892,  by  means  of  contracts  or  arrangements 
with  stockholders  of  the  four  Pennsylvania  companies,  the 
New  Jersey  corporation — using  for  that  purpose  its  own 
stock — purchased  the  stock  of  those  companies,  and  thus  ob- 
tained absolute  control  of  the  entire  business  of  sugar  refin- 
ing in  the  United  States  except  that  done  by  the  Boston  com- 
pany, which  is  too  small  in  amount  to  be  regarded  in  this 
discussion. 

"  The  object,"  the  court  below  said,  "  in  purchasing  the 
Philadelphia  refineries  was  to  obtain  a  greater  influence  or 
more  perfect  control  over  the  business  of  refining  and  selling 
sugar  in  this  country^  This  characterization  of  the  object 
for  which  this  stupendous  combination  was  formed  is  prop- 
erly accepted  in  the  opinion  of  the  court  as  justified  by  the 
proof.  I  need  not  therefore  analyze  the  evidence  upon  this 
point.  In  its  consideration  of  the  important  constitutional 
question  presented,  this  court  assumes  on  the  record  before  us 
[19]  that  the  result  of  the  transactions  disclosed  by  the 
pleadings  and  proof  was  the  creation  of  a  monopoly  in  the 
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manufacture  of  a  necessary  of  life.  If  this  combination,  so  far 
as  its  operations  necessarily  or  directly  affect  interstate  com- 
merce, cannot  be  restrained  or  suppressed  under  some  power 
granted  to  Congress,  it  will  be  cause  for  regret  that  the  patri- 
otic statesmen  who  framed  the  Constitution  did  not  foresee 
the  necessity  of  investing  the  national  government  with  power 
to  deal  with  gigantic  monopolies  holding  in  their  grasp, 
and  injuriously  controlling  in  their  own  interest,  the  entire 
trade  among  the  States  in  food  products  that  are  essential  to 
the  comfort  of  every  household  in  the  land. 

The  court  holds  it  to  be  vital  in  our  system  of  government 
to  recognize  and  give  effect  to  both  the  commercial  power  of 
the  nation  and  the  police  powers  of  the  States,  to  the  end 
that  the  Union  be  strengthened  and  the  autonomy  of  the 
States  preserved.  In  this  view  I  entirely  concur.  Un- 
doubtedly, the  preservation  of  the  just  authority  of  the  States 
is  an  object  of  deep  concern  to  every  lover  of  his  country. 
No  greater  calamity  could  befall  our  free  institutions  than  the 
destruction  of  that  authority,  by  whatever  means  such  a  re- 
sult might  be  accomplished.  ^'  Without  the  States  in  union," 
this  court  has  said,  ^^  there  could  be  no  such  political  body  as 
the  United  States."  Lane  County  v.  Oregon,  7  WalL  71^  76. 
But  it  is  equally  true  that  the  preservation  of  the  just  author- 
ity of  the  General  Government  is  essential  as  well  to  the 
safety  of  the  States  as  to  the  attainment  of  the  important 
ends  for  which  that  government  was  ordained  by  the  People 
of  the  United  States;  and  the  destruction  of  that  authority 
would  be  fatal  to  the  peace  and  well-being  of  the  American 
people.  The  Constitution  which  enumerates  the  powers 
committed  to  the  nation  for  objects  of  interest  to  the  people 
of  aU  the  States  should  not,  therefore,  be  subjected  to  an 
interpretation  so  rigid,  technical,  and  narrow,  that  those 
objects  cannot  be  accomplished.  Learned  counsel  in  Gib- 
hons  V.  Ogdenj  9  Wheat  1,  187,  having  suggested  that  the 
Constitution  should  be  strictly  construed,  this  court,  speaking 
by  Chief  Justice  Marshall,  said  that  when  the  original  States 
'^  converted  their  league  into  a  [20]  government,  when  they 
converted  their  Congress  of  Ambassadors,  deputed  to  delib- 
erate on  their  common  concerns,  and  to  recommend  measures 
of  general  utility,  into  a  legislature  empowered  to  enact  laws 
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on  the  most  interesting  subjects,  the  whole  duiractcr  in  whidi 
the  States  appear  underwent  a  change,  the  extent  oi  which 
must  be  determined  by  a  fair  omsideration  of  the  instrument 
by  which  that  change  was  e£Feeted."  ^^  What  do  gentleBnn 
mean,''  tiie  court  inquired,  ^^by  a  strict  ccmstructieiit  If 
they  contend  only  against  that  enlarged  construction,  which 
would  extend  words  beyond  their  natural  and  obvious  invport, 
one  might  question  the  application  of  the  term,  but  should 
not  controvert  Hie  principle.  If  they  contend  for  that  nar- 
row construction  which,  in  support  ol  some  theory  not  to  be 
found  in  the  Constitution,  wonld  deny  to  the  government 
those  powers  whidi  the  words  of  the  grant,  as  usually  under- 
stood, import,  and  which  are  consistent  with. the  gokeral 
vfews  and  objects  of  the  instrument — ^for  that  narrow  e<m- 
struction,  which  would  cripple  the  government,  and  raider 
it  unequal  to  the  objects  for  which  it  is  dechured  to  be  insti- 
tuted, and  to  which  the  powers  given,  as  fftirly  understood, 
render  it  compet^it — then  we  cannot  perceive  the  propriety 
of  this  strict  construction,  nor  adopt  it  as  the  rule  by  which 
the  CSonstitution  is  to  be  expounded."  p.  188.  On  the  same 
occasion  the  principle  was  announced  that  the  objects  for 
which  a  power  was  granted  to  Congress,  especially  when 
those  objects  are  expressed  in  the  Constitution  itself,  should 
have  great  influence  in  determining  the  extent  of  any  given 
power. 

Congress  is  invested  with  power.to  regulate  commerce  with 
foreign  nations  and  among  the  several  States.  The  power  to 
regulate  is  the  power  to  prescribe  the  rule  by  which  the  sub- 
ject r^ulated  is  to  be  governed.  It  is  one  that  must  be  exer- 
cised whenever  necessary  throughout  the  territorial  limits  of 
the  several  States.  CoJiens  v.  Virginia^  6  Wheat.  264,  418. 
The  power  to  make  these  regulations  "  is  complete  in  itself, 
may  be  exercised  to  its  utmost  extent,  and  acknowledges  no 
limitations,  other  than  are  prescribed  in  the  Constitution." 
It  is  plenary  because  vested  in  Congress  ^  as  absolutely  as  it 
[31]  would  be  in  a  single  government  having  in  its  constitu- 
tion the  same  restrictions  on  the  exercise  of  the  power  as  are 
found  in  the  Constituti(m  of  the  United  States."  It  may  be 
exercised  ^  whenever  the  subjects  exists."  Cfiblxms  v.  Offden^ 
9  Wbeoi.  1, 19S,  196.    In  his  concurring  opinion  in  that  caae» 
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Mr.  Justice  Johnson  observed  that  the  grant  to  Congress  of 
the  power  to  r^ulate  commerce  carried  with  it  the  whole  sub- 
ject, leaving  nothing  for  the  State  to  act  upon,  and  that  "  if 
there  was  any  one  object  riding  over  every  other  in  the 
adoption  of  the  Constitution,  it  was  to  keep  commercial  in- 
tercourse among  the  States  free  from  all  invidious  and  par- 
tial restraints.'*  p.  231.  "  In  all  commercial  regulations 
we  are  one  and  the  same  people."  Mr.  Justice  Bradley, 
speaking  for  this  court,  said  that  the  United  States  are  but 
one  country,  and  are  and  must  be  subject  to  one  system  of 
regulations  in  respect  to  interstate  commerce.  Robbms  v, 
Shelby  Taxing  District,  120  U.  S.  489,  494. 

What  is  commerce  among  the  States?  The  decisions  of 
this  court  fully  answer  the  question.  "  Commerce,  undoubt- 
edly, is  traffic,  but  it  is  something  more:  it  is  intercourse.  It 
does  not  embrace  the  completely  interior  traffic  of  the  respec- 
tive States — ^that  which  is  "  carried  on  between  man  and  man 
in  a  State,  or  between  different  parts  of  the  same  State  and 
which  does  not  extend  to  or  affect  other  States  " — ^but  it  does 
embrace  "  every  species  of  commercial  intercourse  "  between 
the  United  States  and  foreign  nations  and  among  the  States, 
and,  therefore,  it  includes  such  traffic  or  trade,  buying,  sell- 
ing, and  interchange  of  commodities,  as  directly  affects  or  nec- 
essarily involves  the  interests  of  the  People  of  United  States. 
"Commerce,  as  the  word  is  used  in  the  Constitution,  is  a 
unit,"  and  "  cannot  stop  at  the  external  boundary  line  of  each 
State,  but  may  be  introduced  into  the  interior."  "The  ge- 
nius and  character  of  the  whole  government  seem  to  be,  that 
its  action  is  to  be  applied  to  all  the  external  concerns  of  the 
nation,  and  to  those  internal  concerns  which  a  feet  the  States 
generaUy.^^ 

These  principles  were  announced  in  Gibbons  v.  Ogden,  and 
have  often  been  approved.  It  is  the  settled  doctrine  of  this 
[22]  court  that  interstate  commerce  embraces  something 
more  than  the  mere  physical  transportation  of  articles  of 
property,  and  the  vehicles  or  vessels  by  which  such  trans- 
portation is  effected.  In  Covnty  of  Mobile  v.  Kimball,  102 
U.  8.  691,  702,  it  was  said  that  "  commerce  with  foreign 
countries  and  among  the  States,  strictly  considered,  consists 
in  intercourse  and  traffic,  including,  in  these  terms,  naviga- 
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tion  and  the  transportation  and  transit  of  persons  and  prop- 
erty, as  well  as  the  purchase,  sale,  and  exchange  of  commodi- 
ties." In  Gloucester  Ferry  Go,  v.  Pennsylvania^  114  U.  S. 
196,  203,  the  language  of  the  court  was :  ''  Commerce  among 
the  States  consists  of  intercourse  and  traflSc  between  their 
citizens,  and  includes  the  transportation  of  persons  and 
property,  and  the  navigation  of  public  waters  for  that  pur- 
pose, as  well  as  the  purchase,  sale,  and  exchange  of  com- 
modities. The  power  to  regulate  that  commerce,  as  well  as 
commerce  with  foreign  nations,  vested  in  Congress,  is  the 
power  to  prescribe  the  rules  by  which  it  shall  be  governed, 
that  is,  the  conditions  upon  which  it  shall  be  conducted;  to 
determine  when  it  shall  be  free,  and  when  subject  to  duties 
or  other  exactions."  In  Kidd  v.  Pearson^  128  U.  S.  1,  20, 
it  was  said  that  "  the  buying  and  selling,  and  the  transporta- 
tion incidental  thereto  constitute  commerce,"  Interstate 
commerce  does  not,  therefore,  consist  in  transportation  sim- 
ply. It  includes  the  purchase  and  sale  of  articles  that  are 
intended  to  be  transported  from  one  State  to  another — every 
species  of  commercial  intercourse  among  the  States  and  with 
foreign  nations. 

In  the  light  of  these  principles,  determining  as  well  the 
scope  of  the  power  to  regulate  commerce  among  the  States  as 
the  nature  of  such  commerce,  we  are  to  inquire  whether  the 
act  of  Congress  of  July  2,  1890,  c.  647,  entitled  "An  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies,"  26  Stat.  209,  is  repugnant  to  the  Constitution. 

By  that  act  "  every  contract,  combination  in  the  form  of 
trust  or  otherwise^  or  conspiracy,  in  restraint  of  trade  or  com- 
merce among  the  several  States  or  with  foreign  nations,"  is 
declared  to  be  illegal,  and  every  person  making  any  such 
contract,  or  engaging  in  any  such  combination  or  conspiracy, 
[23  J  is  to  be  deemed  guilty  of  a  misdemeanor,  and  punish- 
able, on  conviction,  by  a  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments  in  the  discretion  of  the  court.  §  1,  It 
is  also  made  a  misdemeanor,  punishable  in  like  manner,  for 
any  person  to  "monopolize,  or  attempt  to  monopolize,  or 
combine  or  conspire  with  any  other  person  or  persons  to 
monopolize,  any  part  of  the  trade  or  commeroe  among  the 
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Bevercd  States  or  with  foreign  nations."  §  2.  The  act  also  de- 
clares illegal  "  every  contract,  combination  in  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  com- 
merce in  any  Territory  of  the  United  States  or  of  the  District 
of  Columbia,  or  in  restraint  of  trade  or  commerce  between 
any  such  Territory  and  another,  or  between  any  such  Terri- 
tory or  Territories  or  any  State  or  States  or  the  District  of 
Columbia,  or  with  foreign  nations,  or  between  the  District  of 
Columbia  and  any  State  or  States  or  foreign  nations,"  and 
prescribes  the  same  punishments  for  every  person  making 
any  such  contract,  or  engaging  in  any  such  combination  or 
conspiracy.    §  8. 

The  fourth  section  of  the  act  is  in  these  words:  "  Sec.  4. 
The  several  Circuit  Courts  of  the  United  States  are  hereby 
invested  with  jurisdiction  to  prevent  and  restrain  violations 
of  this  act;  and  it  shall  be  the  duty  of  the  several  district 
attorneys  of  the  United  States,  in  their  respective  districts, 
under  the  direction  of  the  Attorney  General,  to  institute 
proceedings  in  equity  to  prevent  and  restrain  such  violations. 
Such  proceedings  may  be  by  way  of  petition  setting  forth 
the  case  and  praying  that  such  violation  shall  be  enjoined 
or  otherwise  prohibited.  When  the  parties  complained  of 
shall  have  been  duly  notified  of  such  petition  the  court  shall 
proceed,  as  soon  as  may  be,  to  the  hearing  and  determination 
of  the  case;  and  pending  such  petition  and  before  final  de- 
cree, the  court  may  at  any  time  make  such  temporary  restrain- 
ing order  or  prohibition  as  shall  be  deemed  just  in  the 
premises." 

It  would  seem  to  be  indisputable  that  no  combination  of 
corporations  or  individuals  can,  of  right^  impose  unlawful 
restraints  upon  interstate  trade,  whether  upon  transportation 
or  upon  such  interstate  intercourse  and  traffic  as  precede 
trans-  [24]  portation,  any  more  than  it  can,  of  right ^  impose 
unreasonable  restraints  upon  the  completely  internal  traffic 
of  a  State.  The  supposition  cannot  be  indulged  that  this 
general  proposition  will  be  disputed.  If  it  be  true  that  a 
combination  of  corporations  or  individuals  may,  so  far  as 
the  power  of  Congress  is  concerned,  subject  interstate  trade, 
in  any  of  its  stages,  to  unlawful  restraints,  the  conclusion 
is  inevitable  that  the  Constitution  has  failed  to  accomplish 

10870^— S.  Doc.  Ill,  62-1,  vol  I 26 
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one  primary  object  of  the  Union,  which  was  to  place  com- 
merce among  the  States  under  the  control  of  the  common 
government  of  all  the  people,  and  thereby  relieve  or  protect 
it  against  burdens  or  restrictions  imposed,  by  whatever 
authority,  for  the  benefit  of  particular  localities  or  special 
interests. 

The  fundamental  inquiry  in  this  case  is.  What,  in  a  legal 
sense,  is  an  unlawful  restraint  of  trade? 

Sir  William  Erie,  formerly  Chief  Justice  of  the  Common 
Pleas,  in  his  essay  on  the  Law  Relating  to  Trades  Unions, 
well  said  that  "  restraint  of  trade,  according  to  a  general 
principle  of  the  common  law,  is  unlawful ;"  that "  at  common 
law  every  person  has  individually,  and  the  public  also  have 
collectively y  a  right  to  require  that  the  course  of  trade  should 
be  kept  free  from  unreasonable  obstruction;  "  and  that  "  the 
right  to  a  free  course  for  trade  is  of  great  importance  to 
commerce  and  productive  industry,  and  has  been  carefully 
maintained  by  those  who  have  administered  the  common 
law."    pp.  6,  7,  8. 

There  is  a  partial  restraint  of  trade  which,  in  certain  cir- 
cumstances, is  tolerated  by  the  law.  The  rule  upon  that 
subject  is  stated  in  Oregon  Steam  Nav.  Co,  v.  Winsor^  20 
Wall.  64,  66,  where  it  was  said  that  "  an  agreement  in  general 
restraint  of  trade  is  illegal  and  void ;  but  an  agreement  which 
operates  merely  in  partial  restraint  of  trade  is  good,  provided 
it  be  not  unreasonable  and  there  be  a  consideration  to  sup- 
port it.  In  order  that  it  may  not  be  unreasonable,  the  re- 
straint imposed  must  not  be  larger  than  is  required  for  the 
necessary  protection  of  the  party  with  whom  the  contract  is 
made.  Homer  v.  Graves^  7  Bing.  735,  743.  A  contract, 
even  on  good  consideration,  not  to  use  a  trade  anywhere  in 
England  is  held  void  in  that  country  as  being  too  general  a 
restraint  of  trade." 

[25]  But  a  general  restraint  of  trade  has  often  resulted 
from  combinations  formed  for  the  purpose  of  controlling 
prices  by  destroying  the  opportunity  of  buyers  and  sellers 
to  deal  with  each  other  upon  the  basis  of  fair,  open,  free 
competition.  Combinations  of  this  character  have  frequently 
been  the  subject  of  judicial  scrutiny,  and  have  always  been 
condemned  as  illegal  because  of  their  necessary  tendency  to 
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restrain  trade.  Such  combinations  are  against  common  right 
and  are  crimes  against  the  public  To  some  of  the  cases  of 
that  character  it  will  be  well  to  refer. 

In  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co,^  68  Penn.  St 
178,  184,  186,  187,  the  principal  question  was  as  to  the 
validity  of  a  contract  made  between  five  coal  corporations  of 
Pennsylvania,  by  which  they  divided  between  themselves  two 
coal  regions  of  which  they  had  the  control.  The  referee  in 
the  case  found  that  those  companies  acquired  under  their 
arrangement  the  power  to  control  the  entire  market  for  bitu- 
minous coal  in  the  northern  part  of  the  State,  and  their  com- 
bination was,  therefore,  a  restraint  upon  trade  and  against 
public  policy.  In  response  to  the  suggestion  that  the  real 
purpose  of  the  combination  was  to  lessen  expenses,  to  ad- 
vance the  quality  of  coal,  and  to  deliver  it  in  the  markets 
intended  to  be  supplied  in  the  best  order  to  the  consumer,  the 
Supreme  Court  of  Pennsylvania  said:  "This  is  denied  by 
the  defendants;  but  it  seems  to  us  it  is  immaterial  whedier 
these  positions  are  sustained  or  not.  Admitting  their  correct- 
ness, it  does  not  follow  that  these  advantages  redeem  the 
contract  from  the  obnoxious  effects  so  strikingly  presented 
by  the  referee.  The  important  fact  is  that  these  companies 
control  this  immense  coal  field ;  that  it  is  the  great  source  of 
supply  of  bituminous  coal  to  the  State  of  New  York  and 
large  territories  westward ;  that  by  this  contract  they  control 
the  price  of  coal  in  this  extensive  market,  and  make  it  bring 
sums  it  would  not  command  if  left  to  the  natural  laws  of 
trade;  that  it  concerns  an  article  of  prime  necessity  for  many 
uses;  that  its  operation  is  general  in  this  large  region,  and 
affects  all  who  use  coal  as  a  fuel,  and  this  ^s  accomplished  by  a 
combination  of  all  the  companies  engaged  in  this  branch  of 
business  [26]  in  the  large  region  where  they  operate.  The 
combination  is  wide  in  scope,  general  in  its  influence,  and  in- 
jurious in  effects.  These  being  its  features,  the  contract  is 
against  public  policy,  illegal,  and  therefore  void.''  Again, 
in  the  same  case :  "  The  effects  produced  on  the  public  in- 
terests lead  to  the  consideration  of  another  feature  of  great 
weight  in  determining  the  illegality  of  the  contract,  to  wit. 
the  combination  resorted  to  by  these  five  ccHnpanies.    Singly 
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each  might  have  suspended  deliyeries  and  sales  of  coal  to 
suit  its  own  interests,  and  might  have  raised  the  price,  even 
though  this  might  have  been  detrimental  to  the  public  in- 
terest There  is  a  certain  freedom  which  must  be  allowed  to 
every  one  in  the  management  of  his  own  affairs.  When 
competition  is  left  free,  individual  error  or  folly  will  gen- 
erally find  a  correction  in  the  conduct  of  others.  But  here 
is  a  combination  of  all  the  companies  operating  in  the  Bloss- 
burg  and  Barclay  mining  regions,  and  controlling  their  en- 
tire productions.  They  have  combined  together  to  govern 
the  supply  and  the  price  of  coal  in  all  the  markets  from  the 
Hudson  to  the  Mississippi  rivers,  and  from  Pennsylvania 
to  the  lakes.  This  combination  has  a  power  in  its  con- 
federated form  which  no  individual  action  can  confer.  The 
public  interest  must  succumb  to  it,  for  it  has  left  no  oMn- 
petition  free  to  correct  its  baleful  influence.  When  the  sup- 
ply of  coal  is  suspended  the  demand  for  it  becomes  importu- 
nate, and  prices  must  rise.  Or  if  the  supply  goes  forward, 
the  price  fixed  by  the  confederates  must  accompany  it.  The 
domestic  hearth,  the  furnaces  of  the  iron  master,  and  the  fires 
of  the  manufacturer,  all  feel  the  restraint,  while  many  de- 
pendent hands  are  paralyzed  and  himgry  mouths  are  stinted. 
The  influence  of  a  lack  of  supply  or  a  rise  in  the  price  of  an 
article  of  such  prime  necessity  cannot  be  measured.  It  per- 
meates the  entire  mass  of  conmiunity,  and  leaves  few  of  its 
members  untouched  by  its  withering  blight.  Such  a  combi- 
nation is  more  than  a  contract ;  it  is  an  offence.  ^  I  take  it,' 
said  Gibson,  J.,  ^  a  combination  is  criminal  whenever  the  act 
to  be  done  has  a  necessary  tendency  to  prejudice  the  public 
or  to  oppress  individuals,  by  unjustly  subjecting  them  to  the 
power  of  the  confederates,  and  giving  effect  to  the  purpose  of 
the  [27]  latter,  whether  of  extortion  or  of  mischief.'  Comr- 
manwedlth  v.  Carlisle^  Brightly,  (Penn.,)  40.  In  all  such 
combinations  where  the  purpose  is  injurious  or  unlawful, 
the  gist  of  the  offence  is  the  conspiracy.  Men  can  often  do 
by  the  combination  of  many  what  severally  no  one  could 
accomplish,  and  even  what  when  done  by  one  would  be  inno- 
cent" "ITiere  is  a  potency  in  numbers  when  combined, 
which  the  law  cannot  overlook,  where  injury  is  the  conse- 
quence." 
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This  case  in  the  Supreme  Court  of  Pennsylvania  was  cited 
with  approval  in  Amot  v.  Pittstan  <b  Elmira  Coal  Co.y  68 
N.  Y.  558,  566,  which  involved  the  validity  of  a  contact  be- 
tween two  coal  companies,  the  object  and  effect  of  which  was 
to  give  one  of  them  the  monopoly  of  the  trade  in  coal  in  a 
particular  region,  by  which  the  price  of  that  commodity 
could  be  artificially  enhanced.  The  Court  of  Appeals  of 
New  Tork  held  that  ^^  a  combination  to  effect  such  a  purpose 
is  inimical  to  the  interests  of  the  public,  and  that  all  con- 
tracts designed  to  effect  such  an  end  are  contrary  to  public 
policy,  and  therefore  illegaL  ...  If  they  should  be  sus- 
tained, the  prices  of  articles  of  pure  necessity^  such  as  coal, 
flour  and  other  indispensable  commodities,  might  be  artifi- 
cially raised  to  a  ruinous  extent  far  exceeding  any  naturally 
resulting  from  the  proportion  between  supply  and  demand. 
No  illustration  of  the  mischief  of  such  contracts  is  perhaps 
more  apt  than  a  monopoly  of  antliracite  coal,  the  region  of 
the  production  of  which  is  known  to  be  limited."  See  abo 
Hooker  v.  Vandewater^  4  Senio,  851,  852;  Stanton  v.  AUen, 
6  Denio,  484;  Saratoga  Bank  v.  King^  44  N.  Y.  87. 

In  Central  Ohio  Salt  Co.  v.  Guthrie^  85  Ohio  St  666,  672, 
the  principal  question  was  as  to  the  legality  of  an  association 
of  substantially  all  the  manufacturers  of  salt  in  a  large  salt 
producing  territory.  After  adverting  to  the  rule  that  con- 
tracts in  general  restraint  of  trade  are  against  public  policy, 
and  to  the  agreement  there  in  question,  it  was  said :  ^  Public 
policy,  unquestionably,  favors  ccunpetition  in  trade  to  the 
end  tiiat  its  oxnmodities  may  be  afforded  to  the  consumer  as 
cheaply  as  possible,  and  is  opposed  to  monopolies,  which 
tend  to  advance  market  prices,  to  the  injury  of  the  general 
public.  [28]  .  .  .  The  clear  tendency  of  such  an  agree- 
ment is  to  establish  a  monopoly,  and  to  destroy  competition 
in  trade,  and  for  that  reason,  on  grotmds  of  public  policy, 
the  courts  will  not  aid  in  its  enforcement  It  is  no  answer 
to  say  that  competition  in  the  salt  trade  was  not  in  fact  d^ 
stroyed,  or  that  the  price  of  the  commodity  was  not  unrea- 
sonably advanced.  Courts  will  not  stop  to  inquire  as  to  the 
degree  of  injury  inflicted  upon  the  public;  ^t  is  enough  to 
know  that  the  inevitable  tendeiHsy  of  such  contracts  is  inju- 
rious to  the  public" 
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In  Craft  v.  McConoughy^  79  Illinois,  346,  849,  350,  which 
related  to  a  combination  between  all  the  grain  dealers  of  a 
particular  town  to  stifle  competition,  and  to  obtain  control 
of  the  price  of  grain,  the  Supreme  Court  of  Illinois  said: 
"  While  the  argument,  upon  its  face,  would  seem  to  indicate 
that  the  parties  had  formed  a  copartnership  for  the  purpose 
of  trading  in  grain,  yet,  from  the  terms  of  the  contract,  and 
the  other  proof  in  the  record,  it  is  apparent  that  the  true 
object  was,  to  form  a  secret  combination  which  would  stifle 
all  competition,  and  enable  the  parties,  by  secret  and  fraudu- 
lent means,  to  control  the  price  of  grain,  cost  of  storage,  and 
expense  of  shipment.  In  other  words,  the  four  firms,  by  a 
shrewd,  deep-laid,  secret  combination,  attempted  to  control 
and  monopolize  the  entire  grain  trade  of  the  town  and  sur- 
rounding coimtry.  That  the  effect  of  this  contract  was  to 
restrain  the  trade  and  commerce  of  the  country,  is  a  propo- 
sition that  cannot  be  successfully  denied.  We  understand 
it  to'be  a  well-settled  rule  of  law,  that  an  agreement  in  gen- 
eral restraint  of  trade  is  contrary  to  public  policy,  illegal 
and  void,  but  an  agreement  in  partial  or  particular  restraint 
upon  trade  has  been  held  good,  where  the  restraint  was  only 
partial,  consideration  adequate,  and  the  restriction  reason- 
able." "While  these  parties  were  in  business,  in  competi- 
tion with  each  other,  they  had  the  undoubted  right  to  estab- 
lish their  own  rates  for  grain  stored  and  commissions  for 
shipment  and  sale.  They  could  pay  as  high  or  low  a  price 
for  grain  as  they  saw  proper,  and  as  they  could  make  con- 
tracts with  the  producer.  So  long  as  competition  was  free, 
the  interest  of  the  public  was  safe.  The  laws  of  trade,  in 
connection  with  the  right  of  competition,  were  all  the 
[29]  guaranty  the  public  required,  but  the  secret  combina- 
tion created  by  the  contract  destroyed  all  competition  and 
created  a  monopoly  against  which  the  public  interest  had 
no  protection." 

These  principles  were  applied  in  People  v.  Chicago  Oas 
Trust  Co,^  180  Illmois,  269, 292, 297,  which  involved  the  valid- 
ity of  a  corporation  formed  for  the  purpose  of  operating  gas 
works,  and  of  manufacturing  and  selling  gas,  and  which,  for 
the  purpose  of  destroying  competition,  acquired  the  stock  of 
four  other  gas  companies,  and  thereby  obtained  a  m<mopoly 


Digitized  by 


Qoo^^ 


T7KITBD  8TATB8  V.  B.  O.  KNIQHT  GO.  405 

Dlsaentiiig  opinion :  Harlan,  J. 

in  tiie  business  of  furnishing  illuminating  gas  to  the  city  of 
Chicago  and  its  inhabitants.  The  court,  in  declaring  the  or- 
ganization of  the  company  to  be  illegal,  said :  ^  The  fact  that 
the  appellee,  almost  immediately  after  its  organization, 
bought  up  a  majority  of  the  shares  of  stock  of  each  of  these 
companies,  shows  that  it  was  not  making  a  mere  investment 
of  surplus  funds,  but  that  it  designed  and  intended  to  bring 
the  four  companies  under  its  control,  and  by  crushing  out 
competition  to  monopolize  the  gas  business  in  Chicago/' 
"  Of  what  avail,"  said  the  court,  "  is  it  that  any  number  of 
gas  companies  may  be  formed  under  the  general  incorpora- 
tion law,  if  a  giant  trust  company  can  be  clothed  with  the 
power  of  buying  up  and  holding  the  stock  and  property  of 
such  companies,  and,  through  the  control  thereby  attained, 
can  direct  all  their  operations  and  weld  them  into  one  huge 
combination?" 

So,  in  India  Bagging  Association  v.  Kock^  14  La.  Ann. 
168,  where  the  court  passed  upon  the  legality  of  an  associa- 
tion of  various  commercial  firms  in  New  Orleans  that  were 
engaged  in  the  sale  of  India  bagging,  it  was  said:  ^^The 
agreement  between  the  parties  was  palpably  and  unequivo- 
cably  a  combination  in  restraint  of  trade,  and  to  enhance 
the  price  in  the  market  of  an  article  of  primary  necessity 
to  cotton  planters.  Such  combinations  are  contrary  to  pub- 
lic order,  and  cannot  be  enforced  in  a  court  of  justice." 

In  Santa  Clara  Mill  <&  Lumber  Co,  v.  Hayes^  76  CaU- 
fomia,  387,  390,  which  related  to  a  combination,  the  result 
of  certain  contracts  among  certain  manufacturers,  the  court 
found  that  the  object,  purpose,  and  consideration  of  those 
contracts  was  to  form  a  combination  among  all  the  manufac- 
turers of  lumber  [SO]  at  or  near  a  particular  place,  for  the 
sole  purpose  of  increasing  the  price  of  that  article,  limiting 
the  amount  to  be  manufactured,  and  giving  certain  parties 
the  control  of  all  lumber  manufactured  near  that  place  for 
the  year  1881,  and  of  the  supply  for  that  year  in  specified 
counties.  It  held  the  combination  to  be  illegal,  observing 
that  ^  among  the  contracts  illegal  under  the  common  law, 
because  opposed  to  public  policy,  were  contracts  in  general 
restraint  of  trade;  contracts  between  individuals  to  prevent 
competition  and  keep  up  the  price  of  articles  of  utility." 
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It  furUier  said  that  while  the  courts  had  nothing  to  do  with 
the  results  naturally  flowing  from  the  laws  of  demand  and 
supply,  they  would  not  respect  agreements  made  for  the  pur- 
pose of  '*'  taking  trade  out  of  the  realm  of  competition,  and 
thereby  enhancing  or  depressing  prices  of  commodities.'^ 

A  leading  case  on  the  question  as  to  what  combinations  are 
illegal  as  being  in  general  restraint  of  trade,  is  Richardson 
Y.  Buhly  77  Michigan,  632,  635,  657,  660,  which  related  to 
certain  agreements  connected  with  the  business  and  opera- 
tions of  the  Diamond  Match  Company.  From  the  report  of 
the  case  it  appears  that  that  company  was  organized,  under 
the  laws  of  Connecticut,  for  the  purpose  of  uniting  in  one 
corporation  all  the  match  manufactories  in  the  United  States, 
and  to  monopolize  and  control  the  business  of  making  all 
the  friction  matches  in  the  country,  and  establish  the  price 
thereof.  To  that  end  it  became  necessary,  among  other 
things,  to  buy  many  plants  that  had  become  established  or 
were  about  to  be  established,  as  well  as  the  property  used  in 
connection  therewith.  Chief  Justice  Sherwood  of  the  Su- 
preme Court  of  Michigan  said  :  ^The  sole  object  of  the 
corporation  is  to  make  money  by  haying  it  in  its  power  to 
raise  the  price  of  the  article,  or  diminish  the  quantity  to  be 
made  and  used,  at  its  pleasure.  Thus  both  the  supply  of  the 
article  and  the  price  thereof  are  made  to  depend  upon  the 
action  of  a  half  dozen  individuals,  more  or  less,  to  satisfy 
their  cupidity  and  avarice,  who  may  happen  to  have  the  con- 
trolling interest  in  this  corporation — an  artificial  person, 
governed  by  a  single  motive  or  purpose,  which  is  to  acciunu- 
late  money  regardless  of  the  wants  or  neces-  [31]  sities  of 
over  60,000,000  people.  The  article  thus  completely  under 
their  control,  for  the  last  fifty  years,  has  come  to  be  re- 
garded as  one  of  necessity,  not  only  in  every  household  in 
the  land,  but  one  of  daily  use  by  almost  every  individual  in 
the  country.  It  is  difficult  to  conceive  of  a  monopoly  which 
can  affect  a  greater  number  of  people,  or  one  more  extensive 
in  its  effect  on  the  country,  than  that  of  the  Diamond  Match 
Company.  It  was  to  aid  that  company  in  its  purposes  and 
in  carrying  out  its  object  that  the  contract  in  this  case  was 
made  between  those  parties,  which  we  are  now  asked  to  aid 
in  enforcing.    Monopoly  in  trade,  or  in  any  kind  of  business 
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in  this  country,  is  odious  to  our  form  of  government  It  is 
sometimes  permitted  to  aid  the  government  in  carrying  on 
a  great  public  enterprise  or  public  work  under  governmental 
control  in  the  interest  of  the  public.  Its  tendency  is,  how- 
ever, destructive  of  free  institutions  and  repugnant  to  the  in- 
stincts of  a  free  people,  and  contrary  to  the  whole  scope  and 
spirit  of  the  Federal  Constitution,  and  is  not  allowed  to 
exist  under  express  provisions  in  several  of  our  state  con- 
stitutions. .  .  •  All  combinations  among  persons  or  cor- 
porations for  the  purpose  of  raising  or  controlling  the  prices 
of  merchandise,  or  any  of  the  necessaries  of  life,  are  mo- 
nopolies and  intolerable;  and  ought  to  receive  the.condenma- 
tion  of  all  courts." 

In  the  same  case,  Mr.  Justice  Champlin,  with  whom  Mr. 
Justice  Campbell  concurred,  said :  ^^  There  is  no  doubt  that 
all  the  parties  to  this  suit  were  active  participants  in  perfect- 
ing the  combination  called  '  The  Diamond  Match  Company,' 
and  that  the  present  dispute  grows  out  of  that  transaction, 
and  is  the  fruit  of  the  scheme  by  which  all  competition  in  the 
manufacture  of  matches  was  stifled,  opposition  in  the  business 
crushed,  and  the  whole  business  of  the  country  in  that  line 
engrossed  by  the  Diamond  Match  Company.  Such  a  vast 
combination  as  has  been  entered  into  under  the  above  name 
is  a  menace  to  the  public  Its  object  and  direct  tendency  is  to 
prevent  free  and  fair  competition,  and  control  prices  through- 
out the  national  domain.  It  is  no  answer  to  say  that  this 
monopoly  has  in  fact  reduced  the  price  of  friction  matche& 
That  policy  may  have  been  necessary  to  crush  competition. 
[82]  The  fact  exists  that  it  rests  in  the  discretion  of  this 
company  at  any  time  to  raise  the  price  to  an  exorbitant  de- 
gree. Such  combinations  have  frequently  been  condemned 
by  courts  as  unlawful  and  against  public  policy."  See  also 
Raymond  v.  Leamtt^  46  Michigan,  447,  and  Teanu  Standard 
OH  Co.  V.  Adoue^  88  Texas,  650. 

This  extended  reference  to  adjudged  cases  relating  to  un- 
lawful restraints  upon  the  interior  traffic  of  a  State  has  been 
made  for  the  purpose  of  showing  that  a  combination  such  as 
that  organized  under  the  name  of  the  American  Sugar  Befin- 
ing  Company  has  been  uniformly  held  by  the  courts  of  tito 
States  to  be  against  public  policy  and  illegal  because  of  its 
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necessary  tendency  to  impose  improper  restraints  upon  trade. 
And  sudi,  I  take  it,  would  be  the  judgment  of  any  Circuit 
Court  of  the  United  States  in  a  case  between  parties  in  which 
it  became  necessary  to  determine  the  que^ion.  The  judg- 
ments of  the  state  courts  rest  upon  general  principles  of  law, 
and  not  necessarily  upon  statutory  provisions  expressly  con- 
demning restraints  of  trade  imposed  by  or  resulting  from 
combinations.  Of  course,  in  view  of  the  authorities,  it  will 
not  be  doubted  that  it  would  be  competent  for  a  State,  tmder 
the  power  to  regulate  its  domestic  commerce  and  for  the  pur- 
pose of  protecting  its  people  against  fraud  and  injustice,  to 
make  it  a  public  offence  punishable  by  fine  and  imprisonment, 
for  individuals  or  corporations  to  make  contracts,  form  com- 
binations, or  engage  in  conspiracies,  which  unduly  restrain 
trade  or  commerce  carried  on  within  its  limits,  and  also  to 
authorize  the  institution  of  proceedings  for  the  purpose  of 
annulling  contracts  of  that  character,  as  well  as  of  preventing 
or  restraining  such  combinations  and  conspiracies. 

But  there  is  a  trade  among  the  several  States  which  is  dis- 
tinct from  that  carried  on  within  the  territorial  limits  of  a 
State.  The  regulation  and  control  of  the  former  is  com- 
mitted by  the  national  Constitution  to  Congress.  Commerce 
among  the  States,  as  this  court  has  declared,  is  a  unit,  and  in 
respect  of  that  commerce  this  is  one  country,  and  we  are  one 
people.  It  may  be  regulated  by  rules  applicable  to  every  part 
of  the  United  States,  and  state  lines  and  state  jurisdicticm 
cannot  [88]  interfere  with  the  enforcement  of  such  rules. 
The  jurisdiction  of  the  general  government  extends  over 
every  foot  of  territory  within  the  United  States.  Under  the 
power  with  which  it  is  invested,  Congress  may  remove  unlaw- 
ful obstructions,  of  whatever  kind,  to  the  free  course  of  trade 
among  the  States.  In  so  doing  it  would  not  interfere  with 
the  "  autonomy  of  the  States,"  because  the  power  thus  to  pro- 
tect interstate  commerce  is  expressly  given  by  the  people  of 
all  the  States.  Interstate  intercourse,  trade,  and  traffic  is 
absolutely  free,  except  as  such  intercourse,  trade,  or  traffic 
may  be  incidentally  or  indirectly  affected  by  the  exercise  by 
the  States  of  their  reserved  police  powers.  Sherlock  v. 
AUmg^  93  U.  S.  99, 103.  It  is  the  Constitution,  the  supreme 
law  of  the  land,  which  invests  Congress  with  power  to  pro- 
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tect  commerce  among  the  States  against  burdens  and  exac- 
tions arising  from  unlawful  restraints  by  whatever  authority 
imposed.  Surely  a  right  secured  or  granted  by  that  instru- 
ment is  under  the  protection  of  the  government  which  that 
instrument  creates.  Any  combination,  therefore,  that  dis- 
turbs or  imreasonably  obstructs  freedom  in  bujdng  and  sell- 
ing articles  manufactured  to  be  sold  to  persons  in  other  States 
or  to  be  carried  to  other  States — a  freedom  that  cannot  exist 
if  the  right  to  "buy  and  sell  is  fettered  by  unlawful  restraints 
that  crush  out  competition — affects,  not  incidentally,  but 
directly,  the  people  of  all  the  States;  and  the  remedy  for 
such  an  evil  is  found  only  in  the  exercise  of  powers  confided  to 
a  government  which,  this  court  has  said,  was  the  government 
of  all,  exercising  powers  delegated  by  all,  representing  all, 
acting  for  all.    McOuUoch  v.  Maryland^  4  Wheat  316,  405. 

It  has  been  argued  that  a  combination  between  corporations 
of  different  States,  or  between  the  stockholders  of  such  cor- 
porations, with  the  object  and  effect  of  controlling  not  simply 
the  manufacture  but  the  price  of  refined  sugar  throughout 
the  whole  of  the  United  States — ^which  is  the  case  now  before 
us — cannot  be  held  to  be  in  restraint  of  "  commerce  among 
the  States ''  and  amenable  to  national  authority,  without  con- 
ceding that  the  general  government  has  authority  to  say 
what  shall  and  what  shall  not  be  manufactfwred  in  the  several 
States.  [84]  Kidd  v.  Pearson^  128  U.  S.  1,  was  cited  in  argu- 
ment as  supporting  that  view.  In  that  case  the  sole  question 
was,  whether  the  State  of  Iowa  could  forbid  the  manufactute 
within  its  limits  of  ardent  spirits  intended  for  sale  ultimately 
in  other  States.  This  court  held  that  the  manufacture  of 
intoxicating  liquors  in  a  State  is  none  the  less  a  business  with- 
in the  State  subject  to  state  control  because  the  manufac- 
turer may  intend,  at  his  convenience,  to  export  such  liquors 
to  foreign  countries  or  to  other  States.  The  authority  of  the 
States  over  the  manufacture  of  strong  drinks  within  their 
respective  jurisdictions  was  referred  to  their  plenary  power, 
never  surrendered  to  the  national  government,  of  providing 
for  the  health,  morals,  and  safety  of  their  people. 

That  case  presented  no  question  as  to  a  combination  to 
monopolize  the  sale  of  ardent  spirits  manufactured  in  Iowa 
to  be  sold  in  other  States — ^no  question  as  to  combinations 
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in  restraint  of  trade  as  involved  in  the  buying  and  selling  of 
articles  that  are  intended  to  go,  and  do  go,  and  will  always  go, 
into  commerce  throughout  the  entire  country,  and  are  used  by 
the  people  of  all  the  States,  and  the  making  or  manufacturing 
of  which  no  State  could  forbid  consistently  with  the  liberty 
that  every  one  has  of  pursuing,  without  undue  restrictions, 
the  ordinary  callings  of  life.  There  is  no  dispute  here  as  to 
the  lawfulness  of  tlie  business  of  refining  sugar,  afart  from 
the  undue  restraint  which  the  promoters  of  such  business^ 
who  have  combined  to  control  prices^  seek  to  put  upon  the 
freedom  of  interstate  traffic  in  that  article. 

It  may  be  admitted  that  an  act  which  did  nothing  more 
than  forbid,  and  which  had  no  other  object  than  to  forbid 
the  m,ere  refining  of  sugar  in  any  State,  would  be  in  excess 
of  any  power  granted  to  Congress.  But  the  act  of  1890  is  not 
of  that  character.  It  does  not  strike  at  the  manufacture  sim- 
ply of  articles  that  are  legitimate  or  recognized  subjects  of 
commerce,  but  at  combinations  that  unduly  restrain,  because 
they  monopolize,  the  buying  and  selling  of  articles  which  are 
to  go  into  interstate  commerce.  In  State  v.  Stewart^  69 
Vermont,  273,  286,  it  was  said  that  if  a  combination  of  per- 
sons "  seek  to  restrain  trade,  or  tend  to  the  destruction  of  the 
material  prop-  [85]  erty  of  the  country,  they  work  injury 
.to  the  whole  people."  And  in  State  v.  Glidden,  65  Connect- 
icut, 46,  76,  the  court  said:  "Any  one  man,  or  any  one  of 
several  men  acting  independently,  is  powerless;  but  when 
several  combine  and  direct  their  united  energies  to  the  accom- 
plishment of  a  bad  purpose,  the  combination  is  formidable. 
Its  power  for  evil  increases  as  its  numbers  increase.  .  .  . 
The  combination  becomes  dangerous  and  subversive  of  the 
rights  of  others,  and  the  law  wisely  says  it  is  a  crime."  Chief 
Justice  Gibson  well  said  in  Commonwealth  v.  Carlisle, 
Brightly,  (Penn.,)  36,  41:  "There  is  between  the  different 
parts  of  the  body  politic  a  reciprocity  of  action  on  each  other, 
which,  like  the  action  of  antagonizing  muscles  in  the  natural 
body,  not  only  prescribes  to  each  its  appropriate  state  and 
action,  but  regulates  the  motion  of  the  whole.  The  effort  of 
an  individual  to  disturb  this  equilibrium  can  never  be  percep- 
tible, nor  carry  the  operation  of  his  interest  or  that  of  any 
other  individual  beyond  the  limits  of  fair  competition;  but 
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the  increase  of  power  by  combination  of  means,  being  in 
geometrical  proportion  to  the  number  concerned,  an  associa- 
tion may  be  able  to  give  an  impulse,  not  only  oppressive  to 
individuals,  but  mischievous  to  the  public  at  large;  and  it 
is  the  employment  of  an  engine  so  powerful  and  danger- 
ous that  gives  criminality  to  an  act  that  would  be  perfectly 
innocent,  at  least  in  a  legal  view,  when  done  by  an  indi- 
vidual.^'  These  principles  underlie  the  act  of  Congress, 
which  has  for  its  sole  object  the  protection  of  such  trade  and 
commerce  as  the  OanstUution  confides  to  national  control^  and 
the  question  is  presented  whether  the  combmation  assailed  by 
this  suit  is  an  unlawful  restraint  upon  interstate  trade  in  a 
necessary  article  of  food  which,  as  every  oye  knows,  has 
always  entered,  now  enters  and  must  continue  to  enter,  in 
vast  quantities,  into  commerce  among  the  States. 

In  Kidd  v.  Pearson  we  recognized,  as  had  been  done  in  pre- 
vious cases,  the  distinction  between  the  mere  transportation 
of  articles  of  interstate  commerce  and  the  purchasing  and 
setting  that  precede  transportation.  It  is  said  that  manu- 
facture precedes  OHumerce  and  is  not  a  part  of  it.  But  it  is 
equally  true  that  when  manufacture  ends,  that  which  has 
been  manu-  [86]  factured  becomes  a  subject  of  commerce; 
that  buying  and  selling  succeed  manufacture,  come  into  ex- 
istence after  the  process  of  manufacture  is  completed,  pre- 
cede transportation,  and  are  as  much  commercial  intercourse, 
where  articles  are  bou^t  to  he  carried  from  one  State  to 
another,  as  is  the  manual  transportation  of  such  articles 
after  they  have  been  so  purchased.  The  distinction  was 
recognized  by  this  court  in  CHbbons  v.  Ogden^  where  the  prin- 
cipal question  was  whether  commerce  included  navigation. 
Both  the  court  and  counsel  recognized  buying  and  selling 
or  barter  as  included  in  commerce.  Chief  Justice  Marshall 
said  that  the  mind  can  scarcely  conceive  a  system  for  regu* 
lating  conmierce,  whidi  was  ^^  confined  to  prescribing  rules 
for  the  conduct  of  indivuals  in  the  actual  employment  of  buy* 
ing  and  selling,  or  of  barter."    pp.  189, 190. 

The  power  of  Congress  covers  and  protects  the  absolute 
freedom  of  such  intercourse  and  trade  among  the  States  as 
may  or  must  succeed  manufacture  and  precede  transportation 
from  the  place  of  purchase.    This  would  seem  to  be  conceded ; 
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for,  the  court  in  the  present  case  expressly  declare  that  ^  con- 
tracts to  buy^  sell,  or  exchange  goods  to  be  transported  among 
the  several  (States^  the  transportation  and  its  instrumentali- 
ties, and  articles  bought,  sold,  or  exchanged  for  the  purpose 
of  such  transit  among  the  States,  or  put  in  the  way  of  transit, 
may  he  regulated^  but  this  is  beoaitse  they  form  part  of  inter- 
state trade  or  commerced  Here  is  a  direct  admission— one 
which  the  settled  doctrines  of  this  court  justify — that  con- 
tracts to  buy  and  the  purchasing  of  goods  to  be  transported 
from  one  State  to  another^  and  transportation,  with  its  in- 
strumentalities, are  all  parts  of  interstate  trade  or  commerce. 
Each  part  of  such  trade  is  then  under  the  protection  of  Con- 
gress. And  yet,  by  the  opinion  and  judgment  in  this  case,  if 
I  do  not  misapprehend  them.  Congress  is  without  power  to 
protect  the  commercial  intercourse  that  such  purchasing 
necessarily  involves  against  the  restraints  and  burdens  aris- 
ing from  the  existence  of  combinations  that  meet  purchasers, 
from  whatever  State  they  come,  with  the  threat — for  it  is 
nothing  more  nor  less  than  a  threat — ^that  they  shaU  not  pur- 
chase what  [37]  they  desire  to  purchase,  eoocept  at  the  prices 
ftmed  by  such  combinations.  A  citizen  of  Missouri  has  the 
right  to  go  in  person,  or  send  orders,  to  Pennsylvania  and 
New  Jersey  for  the  purpose  of  purchasing  refined  sugar.  But 
of  what  value  is  that  right  if  he  is  confronted  in  those  States 
by  a  vast  combination  which  absolutely  controls  the  price  of 
that  article  by  reason  of  its  having  acquired  all  the  sugar 
refineries  in  the  United  States  in  order  that  they  may  fix 
prices  in  their  own  interest  exclusively? 

In  my  judgment,  the  citizens  of  the  several  States  com- 
posing the  Union  are  entitled,  of  right,  to  buy  goods  in  the 
State  where  they  are  manufactured,  or  in  any  other  State, 
without  being  confronted  by  an  illegal  combination  whose 
business  extends  throughout  the  whole  country,  which  by  the 
law  everywhere  is  an  enemy  to  the  public  interests,  and 
which  prevents  such  buying,  except  at  prices  arbitrarily 
fixed  by  it.  I  insist  that  the  free  course  of  trade  among  the 
States  cannot  coexist  with  such  combinations.  When  I  speak 
of  trade  I  mean  the  buying  and  selling  of  articles  of  every 
kind  that  are  recognized  articles  of  interstate  comm^:x3e. 
Whatever  improperly  obstructs  the  free  course  of  interstate 
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intercourse  and  trade,  as  inyolved  in  the  buying  and  selling 
of  articles  to  be  carried  fnnn  one  State  to  another,  may  be 
reached  by  Congress,  under  its  authority  to  regulate  com- 
merce among  the  States.  The  exercise  of  that  authority  so 
as  to  make  trade  among  the  States,  in  all  recognized  articles 
of  commerce,  absolutely  free  from  unreasonable  or  illegal 
restrictions  imposed  by  combinations,  is  justified  by  an  ex- 
press grant  of  power  to  Congress  and  would  redound  to  the 
welfare  of  the  whole  country.  I  am  unable  to  perceive  that 
any  such  result  would  imperil  the  autonomy  of  the  States, 
especially  as  that  result  cannot  be  attained  through  the  ac- 
tion of  any  one  State. 

Undue  restrictions  or  burdens  upon  the  purchasing  of 
goods,  in  the  market  for  sale,  to  be  transported  to  other 
States,  cannot  be  imposed  even  by  a  State  without  violating 
the  freedom  of  commercial  intercourse  guaranteed  by  the 
Constitution.  But  if  a  State  within  whose  limits  the  busi- 
ness of  refining  sugar  is  exclusively  carried  on  may  not  con- 
stitutionally im-  [88]  pose  burdens  upon  purdiases  of  sugar 
to  he  transported  to  other  States^  how  comes  it  that  combina- 
tions of  corporations  or  individuals,  within  the  same  State, 
may  not  be  prevented  by  the  national  government  from  put- 
ting unlawful  restraints  upon  the  purchasing  of  that  article 
to  he  carried  from,  the  State  in  which  »uch  purchases  are 
madef  If  the  national  power  is  competent  to  repress  State 
action  in  restraint  of  interstate  trade  as  it  may  be  involved 
in  purchases  of  refined  sugar  to  be  transported  from  one 
State  to  another  State,  surely  it  ought  to  be  deemed  suffi- 
cient to  prevent  unlawful  restraints  attempted  to  be  imposed 
by  combinations  of  corporations  or  individuals  upon  those 
identical  purchases;  otherwise,  illegal  combinations  of  cor- 
porations or  individuals  may — ^so  far  as  national  power  and 
interstate  commerce  are  concerned — do,  with  impunity,  what 
no  State  can  do. 

Suppose  that  a  suit  were  brought  in  one  of  the  courts  of 
the  United  States — ^jurisdiction  being  based,  it  may  be,  alone 
upon  the  diverse  citizenship  of  the  parties — ^to  enforce  the 
stipulations  of  a  written  agreement,  which  had  for  its  object 
to  acquire  the  possession  of  all  the  sugar  refineries  in  the 
United  States,  in  order  that  those  engaged  in  the  combina- 


Digitized  by 


Qoo^^ 


414  156  UKITBD  STATES  BSPOBTS,  88. 

Pliwontlng  optnkMi:  Harlan,  J. 

tion  mi^t  obtain  the  entire  control  of  the  business  of  refin- 
ing and  selling  sugar  throughout  the  country,  and  thereby 
to  increase  or  diminish  prices  as  the  particular  interests  of 
the  combination  might  require.  I  take  it  that  the  court, 
upon  recognized  principles  of  law  common  to  the  jurispru- 
dence of  this  country  and  of  Great  Britain,  would  deny  the 
relief  asked  and  dismiss  the  suit  upon  the  ground  that  the 
necessary  tendency  of  such  an  agreement  and  combination 
was  to  restrain,  not  simply  trade  that  was  completely  inter- 
nal to  the  State  in  whidi  the  parties  resided,  but  trade  and 
commerce  among  all  the  States,  and  was,  therefore,  against 
public  policy  and  illegal.  If  I  am  right  in  this  view,  it 
would  seem  to  follow,  necessarily,  that  Congress  could  enact 
a  statute  forbidding  such  combinations  so  far  as  they  affected 
interstate  commerce,  and  provide  for  their  suppression  as 
well  through  civil  proceedings  instituted  for  that  purpose, 
as  by  penalties  against  those  engaged  in  them. 

[89]  In  committing  to  Congress  the  control  of  commerce 
with  foreign  nations  and  among  the  several  States,  the  Con- 
stitution did  not  define  the  means  that  may  be  employed  to 
protect  the  freedom  of  commercial  intercourse  and  tn^c  es- 
tablished for  the  benefit  of  all  the  people  of  the  Union.  It 
wisely  forbore  to  impose  any  limitations  upon  the  exercise  of 
that  power  except  those  arising  from  the  general  nature  of 
the  government,  or  such  as  are  embodied  in  the  fundamental 
guarantees  of  liberty  and  property.  It  gives  to  Congress,  in 
express  words,  authority  to  enact  all  laws  necessary  and 
proper  for  canning  into  execution  the  power  to  regulate  oom- 
merce;  and  whether  an  act  of  Congress,  passed  to  accomplish 
an  object  to  which  the  general  government  is  competent,  is 
wiUiin  the  power  granted,  must  be  determined  by  the  rule 
announced  through  Chief -Justice  Marshall  three-quarters  of 
a  century  ago,  and  which  has  been  repeatedly  affirmed  by  this 
court  That  rule  is :  "  The  sound  construction  of  the  Consti- 
tution must  allow  to  the  national  legislature  the  discretion 
with  respect  to  the  means  by  which  the  powers  it  confers  are 
to  be  carried  into  execution,  which  will  enable  that  body  to 
perform  the  high  duties  assigned  to  it  in  the  manner  most 
beneficial  to  the  people.  Let  the  end  be  legitimate,  let  it  be 
within  the  scope  of  the  Constitution,  and  all  meana  which  are 
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appropriate,  which  are  plainly  adapted  to  that  end,  which  are 
not  prohibited,  but  consistent  witli  the  letter  and  spirit  of  the 
Constitution,  are  constitutional.''  McCvMoch  v.  Maryland^ 
4  Wheat  816,  421.  The  end  proposed  to  be  accomplished  by 
the  act  of  1890  is  tlie  protection  of  trade  and  commerce  among 
the  States  against  unlawful  restraints.  Who  can  say  that 
that  end  is  not  legitimate  or  is  not  within  the  scope  of  the 
Constitution  t  The  means  employed  are  the  suppression,  by 
legal  proceedings,  of  combinations,  conspiracies,  and  monopo- 
lies, which  by  their  inevitable  and  admitted  tendency,  im- 
properly restrain  trade  and  commerce  among  the  States. 
Who  can  say  that  such  means  are  not  appropriate  to  at- 
tain the  end  of  freeing  commercial  intercourse  among  the 
States  from  burdens  and  exactions  imposed  upon  it  by  combi- 
nations which,  under  principles  long  recognized  in  this  coun- 
try as  well  as  at  the  [40]  ctxnmon  law,  are  illegal  and  danger- 
ous to  the  public  welfare?  What  clause  of  the  Constitution 
can  be  referred  to  which  prohibits  the  means  thus  prescribed 
in  the  act  of  Congress? 

It  may  be  that  the  means  employed  by  Congress  to  suppress 
combinations  that  restrain  interstate  trade  and  commerce  are 
not  all  or  the  best  that  could  have  been  devised.  But  Con- 
gress, under  the  delegation  of  authority  to  enact  laws  neces- 
sary and  proper  to  carry  into  effect  a  power  granted,  is  not 
restricted  to  tiie  employment  of  those  means  '^  without  which 
tlie  end  would  be  entirely  unattainable."  ^^To  have  pre- 
scribed the  means,"  this  court  has  said,  '^  by  which  govern- 
ment should,  in  all  future  time,  execute  its  powers,  would 
have  been  to  change  entirely  the  character  of  that  instrument, 
and  give  it  tlie  properties  of  a  legal  code.  It  would  have  been 
an  unwise  attempt  to  provide,  by  immutable  rules  for  exi- 
gencies which,  if  foreseen  at  all,  must  have  been  seen  dimly, 
and  which  can  be  best  provided  for  as  they  occur.  To  have 
declared  that  the  best  means  shall  not  be  used,  but  those  alone 
without  which  the  power  given  would  be  nugatory,  would 
have  been  to  deprive  the  legislature  of  the  capacity  to  avail 
itself  of  experience,  to  exercise  its  reason,  and  to  accommo- 
date its  legislati(m  to  oircumstanfi^"  Again:  ^  Where  the 
law  is  not  prohibited,  and  is  really  calculated  to  effect  any  of 
the  objects  entrusted  to  thn  government,  to  undertake  here  to 
10S70O— S.  Doc.  Ill,  62-1,  vol  1 ^27 
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inquire  into  the  degree  of  its  necessity  would  be  to  pass  the 
line  which  circumscribes  the  judicial  department,  and  to 
tread  on  legislative  ground."  McCvUoch  v.  Maryland^  4 
Wheat  316,  415, 428. 

By  the  act  of  1890,  Congress  subjected  to  forfeiture  "  any 
property  owned  under  any  contract  or  by  any  combination, 
or  pursuant  to  any  conspiracy,  (and  being  the  subject  there- 
of,) mentioned  in  section  one  of  this  act,  and  being  in  the 
course  of  transportation  from  one  State  to  another,  or  to  a 
foreign  country."  It  was  not  deemed  wise  to  subject  such 
property  to  forfeiture  before  transportation  began  or  after  it 
ended.  If  it  be  suggested  that  Congress  might  have  prdiib- 
ited  the  transportaiion  from  the  State  in  which  they  are  man- 
ufactured of  any  articles,  by  whomsoever  at  the  time  owned, 
that  had  been  [41]  manufactured  by  combinations  formed  to 
monopolize  some  designated  part  of  trade  or  commerce 
among  the  States,  my  answer  is  that  it  is  not  within  the  func* 
tions  of  the  judiciary  to  adjudge  that  Congress  shall  employ 
particular  means  in  execution  of  a  given  power,  simply  be- 
cause such  means  are,  in  the  judgment  of  the  courts,  best 
conducive  to  the  end  sought  to  be  accomplished.  Congress, 
in  the  exercise  of  its  discretion  as  to  choice  of  means  con- 
ducive to  an  end  to  which  it  was  competent,  determined  to 
reach  that  end  through  civil  proceedings  instituted  to  pre- 
vent or  restrain  these  obnoxious  combinations  in  their  at- 
tempts to  burden  interstate  commerce  by  obstructions  that 
interfere  in  advance  of  tranaportoMon  with  the  free  course 
of  trade  between  the  people  of  the  States.  In  other  words, 
Congress  sought  to  prevent  the  coming  into  existence  of  com- 
binations, the  purpose  or  tendency  of  which  was  to  impose 
unlawful  restraints  upon  interstate  commerce. 

There  is  nothing  in  conflict  with  these  views  in  Coe  v. 
Errol^  116  U.  S.  517,  629.  There  the  question  was  whether 
certain  logs  cut  in  New  Hampshire,  and  hauled  to  a  river  that 
they  might  be  transported  to  another  State,  were  liable  to  be 
taxed  in  the  former  State  before  actual  transportation  to  the 
latter  State  began.  The  court  held  that  ike  logs  might  be 
taxed  while  they  remained  in  the  State  of  their  origin  as  part 
of  the  general  mass  of  property  there;  that  ''  for  tMs  pw- 
pose  " — ^taxation — ^the  property  did  not  pass  from  the  juris- 
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diction  of  the  State  in  which  it  was  until  transportati<m  be- 
gan. The  scope  of  the  decision  is  clearly  indicated  by  the 
following  clause  in  the  opinion  of  Mr.  Justice  Bradley: 
''  How  can  property  thus  situated,  to  wit,  deposited  or  stored 
at  the  place  of  entrepot  for  future  exportation,  be  taxed  in 
the  regular  way  as  part  of  the  property  of  the  State?  The 
answer  is  plain.  It  can  be  taxed  as  all  other  property  is 
taxed,  in  the  place  where  it  is  found,  if  taxed  or  assessed  for 
taxation  in  the  usual  manner  in  which  such  property  is  taxed ; 
and  not  singled  out  to  be  assessed  by  itself  in  an  unusual  and 
exceptional  manner  because  of  its  situation."  As  we  have 
now  no  question  as  to  the  taxation  of  articles  manufactured 
by  one  of  the  combinations  condemned  by  the  act  of  Congress, 
and  [42]  as  no  one  has  suggested  that  the  State  in  which 
they  may  be  manufactured  could  not  tax  them  as  property  so 
long  as  they  remained  within  its  limits,  and  before  transpor- 
tation of  them  to  other  States  began,  I  am  at  a  loss  to  under- 
stand how  the  case  before  us  can  be  affected  by  a  decision  that 
personal  property,  while  it  remains  in  the  State  of  its  origin, 
although  it  is  to  be  sent  at  a  future  time  to  another  State,  is 
within  the  jurisdiction  of  the  former  State  for  purposes  of 
taxation. 

The  question  here  relates  to  restraints  upon  the  freedom  of 
interstate  trade  and  commerce  imposed  by  illegal  combina- 
tions. After  the  fullest  consideration  I  have  been  able  to 
bestow  upon  this  important  question,  I  find  it  impossible  to 
refuse  my  assent  to  this  proposition :  Whatever  a  State  may 
do  to  protect  its  completely  interior  traffic  or  trade  against 
unlawful  restraints,  the  general  government  is  empowered  to 
do  for  the  protection  of  the  people  of  all  the  States — for  this 
purpose  one  people — against  unlawful  restramts  imposed 
upon  interstate  traffic  or  trade  in  articles  that  are  to  enter  into 
commerce  among  the  several  States.  If,  as  already  shown,  a 
State  may  prevent  or  suppress  a  combination^  the  effect  of 
which  is  to  subject  its  domestic  trade  to  the  restraints  neces- 
sarily arising  from  their  obtaining  the  absolute  control  of  the 
sale  of  a  particular  article  in  general  use  by  the  community, 
there  ought  to  be  no  hesitation  in  allowing  to  Congress  the 
right  to  suppress  a  similar  combination  that  imposes  a  like 
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unlawful  restraint  upon  interstate  trade  and  traffic  in  ihst 
article.  While  the  States  retain,  because  they  have  never 
surrendered,  full  control  of  their  completely  internal  traffic, 
it  was  not  intended  by  the  framers  of  the  Constitution  that 
any  part  of  interstate  commerce  should  be  excluded  from  the 
control  of  Congress.  Each  State  can  reach  and  suppress  com- 
binations so  far  as  they  unlawfully  restrain  its  interior  trade, 
while  the  national  government  may  reach  and  suppress  them 
so  far  as  they  unlawfully  restrain  trade  among  the  States. 

While  the  opinion  of  the  court  in  this  case  does  not  declare 
the  act  of  1890  to  be  unconstitutional,  it  defeats  the  main 
object  for  which  it  was  passed.  For  it  is,  in  effect,  held  that 
the  statute  would  be  unconstitutional  if  interpreted  as  em- 
[48]  bracing  such  unlawful  restraints  upon  the  purchasing 
of  goods  in  one  State  to  be  carried  to  another  State  as  neces- 
sarily arise  from  the  existence  of  combinations  formed  for  the 
purpose  and  with  the  effect,  not  only  of  monopolizing  the 
ownership  of  all  such  goods  in  every  part  of  the  country,  but 
of  controlling  the  prices  for  them  in  all  the  States.  This 
view  of  the  scope  of  the  act  leaves  the  public,  so  far  as  na- 
tional power  is  concerned,  entirely  at  the  mercy  of  combina- 
tions which  arbitrarily  control  the  prices  of  articles  purchased 
to  be  transported  from  one  State  to  another  State.  I  cannot 
assent  to  that  view.  In  my  judgment,  the  general  govern- 
ment is  not  placed  by  the  Constitution  in  such  a  condition  of 
helplessness  that  it  must  fold  its  arms  and  remain  inactive 
while  capital  combines,  under  the  name  of  a  corporation,  to 
destroy  competition,  not  in  one  State  only,  but  throughout 
the  entire  country,  in  the  buying  and  selling  of  articles — 
especially  the  necessaries  of  life — ^that  go  into  commerce 
among  the  States.  The  doctrine  of  the  autonomy  of  the 
States  cannot  properly  be  invoked  to  justify  a  denial  of 
power  in  the  national  government  to  meet  such  an  emergency, 
involving  as  it  does  that  freedom  of  commercial  intercourse 
among  the  States  which  the  Constitution  sought  to  attain. 

It  is  said  that  there  are  no  proofs  in  the  record  which  in- 
dicate an  intention  upon  the  part  of  the  American  Sugar  Re- 
fining Company  and  its  associates  to  put  a  restraint  upon 
trade  or  conmierce:  Was  it  necessary  that  formal  proof  be 
made  that  the  persons  engaged  in  this  combination  admitted, 
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in  words,  that  they  intended  to  restrain  trade  or  commerce? 
Did  any  one  expect  to  find  in  the  written  agreements  which 
resulted  in  the  formation  of  this  combination  a  distinct  ex- 
pression of  a  purpose  to  restrain  interstate  trade  or  com- 
merce? Men  who  form  and  control  these  combinations  are 
too  cautious  and  wary  to  make  such  admissions  orally  or  in 
writing.  Why,  it  is  conceded  that  the  object  of  this  combi- 
nation was  to  obtain  control  of  the  business  of  making  and 
selling  refined  sugar  throughout  the  entire  country.  Those 
interested  in  its  operations  will  be  satisfied  with  nothing  less 
than  to  have  the  whole  population  of  America  pay  tribute  to 
them.  That  object  [44]  is  disclosed  upon  the  very  face  of 
the  transactions  described  in  the  bill.  And  it  is  proved — 
indeed,  it  is  conceded — ^that  that  object  has  been  accom- 
plished to  the  extent  that  the  American  Sugar  Eefining  Com- 
pany now  controls  ninety-eight  per  cent  of  all  the  sugar  re- 
fining business  in  the  country,  and  therefore  controls  the 
price  of  that  article  everywhere.  Now,  the  mere  existence 
of  a  combination  having  such  an  object  and  possessing  such 
extraordinary  power  is  itself,  under  settled  principles  of 
law — ^there  being  no  adjudged  case  to  the  contrary  in  this 
country — a  direct  restraint  of  trade  in  the  article  for  the 
control  of  the  sales  of  which  in  this  country  that  combination 
was  organized.  And  that  restraint  is  felt  in  all  the  States, 
for  the  reason,  known  to  all,  that  the  article  in  question  goes, 
was  intended  to  go,  and  must  always  go,  into  commerce 
among  the  several  States,  and  into  the  homes  of  people  in 
every  condition  of  life. 

A  decree  recognizing  the  freedom  of  commercial  inter- 
course as  embracing  the  right  to  buy  goods  to  be  transported 
from  one  State  to  another,  without  buyers  being  burdened 
by  unlawful  restraints  imposed  by  combinations  of  corpora 
tions  or  individuals,  so  far  from  disturbing  or  endangering, 
would  tfflid  to  preserve  the  autonomy  of  the  States,  and  pro- 
tect the  people  of  all  the  States  against  dangers  so  porten- 
tous as  to  excite  apprehension  for  the  safety  of  our  liberties. 
If  this  be  not  a  sound  interpretation  of  the  Constitution,  it 
is  easy  to  perceive  that  interstate  traffic,  so  far  as  it  involves 
the  price  to  be  paid  for  articles  necessary  to  the  comfort  and 
well-being  of  the  people  in  all  the  States,  may  pass  under  the 
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absolute  control  of  overshadowing  combinations  having 
financial  resources  without  limit  and  an  audacity  in  the 
accomplishment  of  their  objects  that  recognizes  none  of  the 
restraints  of  moral  obligations  controlling  the  action  of  in- 
dividuals; combinations  governed  entirely  by  the  law  of 
greed  and  selfishness — ^so  powerful  that  no  single  State  is 
able  to  overthrow  them  and  give  the  required  protection  to 
the  whole  country,  and  so  all-pervading  that  they  threaten 
the  integrity  of  our  institutions. 

We  have  before  us  the  case  of  a  combination  which  abso- 
lutely controls,  or  may,  at  its  discretion,  control  the  price  of 
all  [45]  refined  sugar  in  this  country.  Suppose  another 
combination^  organized  for  private  gain  and  to  control 
prices,  should  obtain  possession  of  all  the  large  flour  mills 
in  the  United  States;  another,  of  all  the  grain  elevators; 
another,  of  all  the  oil  territory;  another,  of  all  the  salt- 
producing  regions;  another,  of  all  the  cotton  mills;  and 
another,  of  all  the  great  establishments  for  slaughtering 
animals,  and  the  preparation  of  meats.  What  power  is 
competent  to  protect  the  people  of  the  United  States  against 
such  dangers  except  a  national  power — one  that  is  capable 
of  exerting  its  sovereign  authority  throughout  every  part  of 
the  territory  and  over  all  the  people  of  the  nation  ? 

To  the  general  government  has  been  committed  the  control 
of  commercial  intercourse  among  the  States,  to  the  end  that 
it  may  be  free  at  all  times  from  any  restraints  except  such 
as  Congress  may  impose  or  permit  for  the  benefit  of  tlie 
whole  country.  The  common  government  of  all  the  people 
is  the  only  one  that  can  adequately  deal  with  a  matter  which 
directly  and  injuriously  affects  the  entire  commerce  of  the 
country,  which  concerns  equally  all  the  people  of  the  Union, 
and  which,  it  must  be  confessed,  cannot  be  adequately  con- 
trolled by  any  one  State.  Its  authority  should  not  be  so 
weakened  by  constniction  that  it  cannot  reach  and  eradicate 
evils  that,  beyond  all  question,  tend  to  defeat  an  object  which 
that  government  is  entitled,  by  the  Constitution,  to  accom- 
plish. "Powerful  and  ingenious  minds,''  this  court  has 
said,  "taking,  as  postulates,  that  the  powers  expressly 
granted  to  the  government  of  the  Union,  are  to  be  contracted 
by  construction  into  the  narrowest  possible  compass,  and  that 
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the  original  powers  of  the  States  are  retained  if  any  possible 
construction  will  retain  them,  may,  by  a  course  of  well 
digested,  but  refined  and  metaphysical  reasoning,  founded 
on  these  premises,  explain  away  the  Constitution  of  our 
country,  and  leave  it,  a  magnificent  structure,  indeed,  to 
look  at,  but  totally  unfit  for  use.  They  may  so  entangle  and 
perplex  the  understanding  as  to  obscure  principles  which 
were  before  thought  quite  plain,  and  induce  doubts  where, 
if  the  .mind  were  to  pursue  its  own  course,  none  would  be 
perceived,"    Gibbons  v.  Offden^  9  Wheat  1,  222. 

While  a  decree  annulling  the  contracts  under  which  the 
[46]  combination  in  question  was  formed,  may  not,  in  view 
of  the  facts  disclosed,  be  effectual  to  accomplish  the  object  of 
the  act  of  1890,  I  perceive  no  difficulty  in  the  way  of  the 
court  passing  a  decree  declaring  that  that  combination  im- 
poses an  unlawful  restraint  upon  trade  and  commerce  among 
the  States,  and  perpetually  enjoining  it  from  further  prose- 
cuting any  business  pursuant  to  the  unlawful  agreements 
under  which  it  was  formed  or  by  which  it  was  created.  Such 
a  decree  would  be  within  the  scope  of  the  bill,  and  is  appropri- 
ate to  the  end  which  Congress  intended  to  accomplish, 
namely,  to  protect  the  freedom  of  commercial  intercourse 
among  the  States  against  combinations  and  conspiracies 
which  impose  unlawful  restraints  upon  such  intercourse. 

For  the  reasons  stated  I  dissent  from  the  opinion  and 
judgment  of  the  court 


[687]  DUEBEK  WATCH-CASE  MANUF'G  CO.  v.  E. 
HOWARD  WATCH  &  CLOCK  CO.  ET  AL.» 

(Glrcait  Court  of  Appeals,  Second  Oircait    March  5,  1886.) 
[66  Fed.,  637.] 

Monopolies  and  Combinations  in  Restraint  op  Trade — Anti-Trust 
Law  op  1892.— An  action  was  brought  In  the  United  States  circuit 
court  for  the  Southern  district  of  New  York  by  a  manufacturing 
company  against  numerous  competitors,  in  various  states,  alleging 

•  Demurrer  sustained  by  Circuit  Court,  Southern  district  of  New 
Yorlc  (55  Fed.,  851).    See  p.  17a 
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the  formation  of  a  combination,  and  an  attempt  to  create  a 
monopoly,  '*  In  violation  of  tbe  statutes  of  this  state  and  the  United 
States,"  whereby  plaintiff's  business  was  injured.  The  formation 
of  the  combination  was  laid  on  and  prior  to  November  16,  1887, 
but  it  was  alleged  that  after  the  passage  of  the  act  of  congress  of 
July  2,  1890,  defendants  ratified,  renewed,  and  confirmed  their 
previous  contracts,  combinations,  etc.  Judgment  was  demanded  for 
treble  damages  "under  and  by  virtue  of  the  statuta"  Plaintiff 
was  not  a  resident  of  the  district  where  the  action  was  brought,  and 
the  case  was  heard  upon  the  demurrer  of  a  defendant  who  was 
also  a  nonresident,  but  was  "found"  within  the  district;  thus 
making  a  case  in  which  Jurisdiction  is  expressly  conferred  l^ 
section  7  of  the  said  act  of  July  2,  1890.  The  demurrer  was  sus- 
tained', and  in  all  the  assignments  of  error  it  was  contended  that 
the  facts  charged  in  tbe  complaint  made  out  a  case  under  that  act 
Held,  that  the  action  must  be  deemed  to  be  founded  upon  the  said 
act  of  July  2,  1890.0 
Same. — In  an  action  brought  by  a  manufacturer  of  watch  cases 
against  numerous  other  manufacturers  thereof,  residing  in  various 
states,  to  recover  treble  damages  under  the  act  of  congress  of 
July  2,  1890  (26  Stat  209),  prohibiting  unlawful  restraints  and 
monopolies  of  Interstate  commerce,  the  complaint  alleged  that  the 
plaintiff  operated  an  extensive  factory,  first  in  Kentucky  and  after- 
wards in  Ohio;  that  previous  to  November  16,  1887,  it  sold  all  its 
goods  to  a  great  number  of  dealers  "  throughout  the  United  States 
and  Canada";  that  prior  to  that  date  defendants  had  agreed  with 
each  other  to  maintain  arbitrary  and  fixed  prices  for  their  watch 
cases;  that,  for  the  purpose  of  compelling  plaintiff  to  Join  with 
them  therein,  defendants  on  said  date  mutually  agreed  that  they 
would  not  thereafter  sell  any  goods  to  persons  who  bought  or  sold 
goods  manufactured  by  plaintiff;  that  they  caused  notice  thereof 
to  be  served  upon  the  many  dealers  [638]  in  such  goods  throughout 
the  United  States  and  Canada,  who  had  formerly  dealt  in  plaintiff's 
goods,  whereupon  many  of  such  dealers  withdrew  their  patronage 
from  plaintiff;  that  after  the  passage  of  the  act  of  July  2,  1890, 
defendants  ratified,  renewed,  and  confirmed  their  previous  agree^ 
meats,  and  served  notice  of  such  ratification  upon  all  said  dealers 
in  plaintiff's  goods,  whereby  said  dealers  were  compelled  to  refuse 
to  purchase  plaintiff's  watch  cases.  Held,  that  the  complaint 
failed  to  state  a  cause  of  action  under  the  statute;  Lacombe,  Cir- 
cuit Judge,  holding  that  no  monopolizing  or  combination  to  mo- 
nopolize interstate  commerce,  contrary  to  the  second  section  of 
the  act,  was  shown,  for  the  reason  that  the  allegations  did  not 
preclude  the  inference  that  each  defendant  may  have  sold  his 
entire  product  in  the  state  where  it  was  manufactured;  and  that 

o  Syllabus  and  statement  copyrighted,  1895,  by  West  Publishing  Co. 
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tlie  contracts  did  not  produce  an  unlawful  restraint  of  trade,  under 
the  first  section,  because  the  combination  and  agreement  to  fix 
arbitrary  prices  did  not  appear  to  indade  all  manofactorers  of 
watch  cases,  but  was  only  a  partial  restraint  in  respect  to  an 
article  not  of  prime  necessity,  and  therefore  came  within  the 
recognized  limits  of  lawful  contracts;  and  that  the  further  agree- 
mi&at  not  to  sell  to  customers  of  plaintiff  was  a  lawful  means  of 
enlarging  and  protecting  the  business  of  the  defendants.  Shlpman, 
Circuit  Judge,  concurring  <m  the  more  technical  ground  that  the 
acts  of  the  defendants,  whether  viewed  as  an  att^npt  to  create 
a  monopoly  or  as  a  contract  in  restraint  of  trade,  were  not  shown 
to  concern  interstate  commerce,  because  there  were  no  allegations 
showing  the  resid^ice  of  any  dealers  who  withdrew  their  patron- 
age from  complainant,  and  it  therefore  did  not  directly  appear 
that  any  of  them  resided  outside  of  the  state  where  plaintiff's 
goods  were  manufactured.  Wallace,  Circuit  Judge,  dissenting  on 
the  ground  that  the  allegations  were  sufficient  to  show  that  the 
attempts  to  monopolize  and  restrain  did  operate  upon  interstate 
commerce;  and  that,  while  the  contracts  might  not  be  unlawful 
In  themselves,  yet  the  purpose  for  which  they  were  alleged  to  be 
made,  namely,  to  compel  plaintiff  to  Join  in  the  agreement  for 
fixing  arbitrary  prices,  and  to  injure  and  destroy  its  business  if 
it  refused  to  do  so,  was  oppressive  and  unjust,  and  rendered  the 
acts  of  defendants  unlawful  under  both  sections  of  the  statute. 


This  was  an  actioii  by  the  Dueber  Watch-Case  Manu- 
facturing Company  against  the  E.  Howard  Watch  &  Clock 
Company  and  numerous  other  individuals  and  corporations, 
to  recover  damages  alleged  to  have  been  caused  to  plaintiff's 
business  by  the  alleged  unlawfu}  acts  and  combinations  of 
defendants.  The  case  was  first  heard  in  the  circuit  court 
upon  the  demurrer  of  the  E.  Howard  Watch  &  Clock  Com- 
pany to  the  first  amended  complaint,  and  the  demurrer  was 
sustained,  the  opinion  of  the  circuit  court  therein  being 
reported  in  65  Fed.  851.  A  demurrer  was  afterwards  sus- 
tained to  the  second  amended  complaint,  but  no  opinion 
was  written,  and  plaintiff  now  brings  error  to  review  this 
latter  judgment 

Robert  SeweU^  for  plaintiff  in  error. 

Edward  B.  HiU  and  EUhu  Root^  for  defendants  in  error. 

Before  Wallagb,  Laoombb,  and  Shxphait,  Circuit  Judges. 
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Lacjombe,  Circuit  Judge. 

The  complainant  corporation  is  a  citizen  of  Ohio,  the  de- 
murring defendant  corporation  a  citizen  of  Massachusetts, 
engaged  in  the  business  of  manufacturing  and  selling  watch 
movements,  and  having  a  place  of  business  in  the  city  of  New 
York,  state  of  New  York.  Of  the  nineteen  other  defend- 
ants, ten  are  individuals  whose  citizenship  is  not  set  forth 
in  the  complaint.  It  is  averred  that  they  are  engaged  in 
business,  two  of  them  in  New  York  City  under  one  firm 
name,  two  others  in  [639]  Philadelphia  and  New  York  City 
under  another  firm  name,  three  others  in  the  city  of  New 
York  under  another  firm  name,  and  three  others  in  Cincin- 
nati under  still  another  firm  name.  The  nine  remaining  de- 
fendants are  corporations,  two  of  them  citizens  of  Massa- 
chusetts, two  citizens  of  New  York,  two  citizens  of  Connecti- 
cut, two  citizens  of  Illinois,  and  one  a  citizen  of  Pennsyl- 
vania. 

The  complainant  avers  that  plaintiflF  is  a  corporation  duly 
created  and  existing  under  the  laws  of  Ohio,  and  engaged 
in  the  business  of  manufacturing  gold  and  silver  watch 
cases.  That  at  the  times  mentioned  in  the  complaint  it 
owned  and  operated  an  extensive  factory  at  Newport,  Ky., 
and  subsequently  at  Canton,  Ohio;  that  it  maintained  the 
same  at  great  expense,  and  had  the  capacity  to  manufacture 
and  offer  for  sale  in  the  open  market  25,000  watch  cases  per 
month.  In  the  third  paragraph  it  is  averred  "  that  prior 
to  November  16,  1887,  phiintiff  had  a  ready  market  through- 
out the  United  States  and  Canada  for  all  the  goods  it  could 
manufacture,  and  in  fact  sold  all  of  said  goods  to  a  great 
number  of  dealers  therein  throughout  said  territory,  and 
thereby  fully  earned  and  realized  to  itself  a  substantial  legiti- 
mate profit  of  at  least  $75,000  per  annum."  Next  follow 
averments  as  to  the  incorporation  and  partnership  of  the 
several  defendants,  who,  it  is  stated,  are  respectively  engaged 
in  the  business  of  manufacturing  or  selling  watches,  watch 
cases,  or  watch  movements.  In  the  eighteenth  paragraph  it 
is  averred  that  on  or  about  November  IG,  1887,  the  defend- 
ants, and  others  to  plaintiff  unknown,  at  and  in  the  city  of 
New  York,  mutually  agreed  together  each  for  himself  with 
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all  the  others  that  '^they  would  not  thereafter  sell  any 
goods  manufactured  by  them  to  any  perscm,  firm,  association, 
or  corporation  whatsoever  who  thereafter  should  buy  or  sell 
any  goods  manufactured  by  this  plaintiflf.^  It  is  further 
averred  that  thereafter  defendants  caused  notice  of  this 
agreement  or  compact  to  be  given  to  the  many  dealers  in 
watches,  watch  cases,  and  watch  movements  throughout  the 
United  States  and  Canada ;  and  gave  said  notices  to  ^^  many 
of  the  then  and  theretofore  purchasers  and  dealers  in  plain- 
tiff's goods  manufactured  as  aforesaid '';  whereupon  a  large 
number  of  such  purdiasers  and  dealers  withdrew  their  pat- 
ronage, and  ceased  thereupon  entirely  to  purchase  and  deal 
in  any  wise  in  plaintiff's  goods.  The  c(xnplaint  further 
alleges  that  after  said  Novanber  16,  1887,  defendants  re- 
fused to  sell  their  goods  to  purchasers  of  and  dealers  in 
plaintiff's  goods  who  had  offered  to  buy  defendants'  goods, 
stating  as  the  reason  for  their  refusal  tiiat  said  dealers  also 
bought  and  sold  and  dealt  in  plaintiff's  watches,  notifying 
such  purchasers  and  dealers  that  if  they  would  promise  not 
to  deal  in  plaintiff's  goods,  then,  and  so  long  as  they  kept 
such  promise,  they  might  purchase  the  goods  of  the  defend- 
ants or  either  of  them;  otherwise  not  In  the  twenty-third 
paragraph  it  is  alleged  that  prior  to  November  16,  1887,  the 
def^idants  had  agreed  among  themselves,  ^'  and  which  said 
agreement  has  been  in  operation  and  effect  between  them 
ever  since,  that  they  would  agree  upon  and  agree  to  main- 
tain an  arbitrary  fixed  price  to  the  public  for  all  the  goods 
manufactured  by  them,  and  in  pursuance  of  said  agreement 
the  said  defendants  had  agreed  [640]  upon  an  arbitrary 
price,  and  fixed  the  same  for  all  the  goods  manufactured  by 
them."  The  agreement  of  November  16,  1887,  is  alleged 
to  be  ^'  in  addition  to  and  furtherance  of  said  prior  agree- 
ment, and  made  and  entered  into  for  the  sole  purpose  of 
compelling  this  plaintiff  to  join  with  them  in  said  first- 
named  agreement"  All  these  acts  of  defendants  are  alleged 
to  have  been  done  "  for  the  purpose  of  establishing  a  monop- 
oly in  the  supply  of  watches  to  the  public,  contrary  to  the 
policy  of  the  law,  and  in  violation  of  the  statutes  of  this 
state  and  the  United  States,  and  to  cut  off  this  plaintiff 
from  any  participation  in  such  business  unless  it  joined  in 
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said  illegal  and  vicious  conspiracy,  and  the  acts  of  defend- 
ants thereunder,  in  furtherance  tiiereof ,  as  alleged,  and  to 
crush  competition,  and  enable  the  defendants  to  maintain 
the  prices  fixed  as  they  pleased  by  them  as  aforesaid  for 
their  commodities  with  regard  only  to  their  private  emolu- 
ment and  profit,  contrary  to  the  benefit  of  the  public;  the 
said  defendants,  by  the  said  combination,  conspiracy,  and 
agreements  and  acts  thereunder,  maliciously  intending  to 
injure  this  plaintiff,  and  drive  it  out  of  business,  and  pre- 
vent it  from  selling  its  watch  cases,''  etc.  It  is  further  al- 
leged that  "by  the  extended  influence  and  power  acquired 
by  the  combination  over  the  trade  "  defendants  forced  and 
prevented  persons  from  dealing  with  the  plaintiff,  or  pur- 
chasing its  goods,  under  the  threat  of  a  refusal  themselves 
to  deal  with  such  purchasers ;  that  said  threats  were  effectual, 
and  did  prevent  a  great  number  of  persons  who  otherwise 
would  have  purchased  large  quantities  of  the  goods  of  the 
plaintiff  from  purchasing  the  same,  and  did  effect  in  fact 
against  the  plaintiff  a  complete  boycott  and  ostracism  from 
the  trade,  and  prevented  the  lawful  and  ordinary  competi- 
tion of  business  which  plaintiff  had  a  ri^t  to  enjoy.  The 
concluding  paragraph  of  the  complaint  alleges  that  after  tlie 
passage  by  congress  of  the  act  of  July  2, 1890, "  all  the  former 
purchasers  and  dealers  in  plaintiff's  watch  cases  and  otlier 
dealers  in  watch  cases  were,  as  plaintiff  is  informed  and 
believes,  ready  and  willing  to  buy  large  quantities  of  said 
plaintiff's  goods,  and  this  plaintiff'  would  have  regained  all 
the  business  and  the  profits  thereof  whereof  it  had  been  de- 
prived by  the  acts  aforesaid  of  defendants;  but  that  said 
defendants,  after  the  passage  of  the  said  act  of  congress, 
ratified,  confirmed,  renewed,  and  continued  the  contracts, 
agreements,  and  combinations  hereinbefore  alleged,  and  in 
like  manner,  and  with  the  same  intention  as  hereinbefore 
alleged,  served  notices  of  their  ratification,  confirmation, 
renewal,  and  continuance  of  said  agreements  and  cmnbina- 
tions  upon  all  said  dealers  ^n  plaintiff's  watch  cases,  whereby 
said  dealers  have  continued  to  this  day,  forced  by  said  re- 
newed threats  of  defendants,  and  compelled  thereby,  and  not 
otherwise,  to  refuse  to  purchase  plaintiff's  watch  cases,  or  to 
deal  anywise  therein,  whereby  the  said  defendants  illegally 
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and  malicioTisly  damaged  the  plaintiff  in  the  sum  of  $160,- 
000.''  Judgment  is  demanded,  not  for  the  $150,000,  but, 
"under  and  by  virtue  of  the  statute  of  the  United  States 
hereinbefore  referred  to,  for  three  times  the  amount  of  dam- 
ages so  sustained  by  it  in  the  premises,  to  wit,  for  the  sum  of 
$460,000." 

[641]  The  federal  statute  of  July  2,  1890  (26  Stat  209), 
declared  upon  in  the  o(»nplaint  is  entitled  "An  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  mo- 
nopolies."   The  relevant  parts  of  this  statute  are  as  follows: 

**  Section  1.  Every  contract,  combination  in  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  commerce  among  tlie 
several  states,  or  with  foreign  nations  is  hereby  declared  to  be  il- 
legal.^ [Then  follow  provisions  declaring  the  act  a  misdemeanor,  and 
providing  for  punishment] 

"  Sec.  2.  Every  person  who  shall  monopolize  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other  person  or  persons  to  mo- 
nopolize any  part  of  the  trade  or  conunerce  among  the  several  states 
or  with  foreign  nations  shall  be  guilty  of  a  misdemeanor."  [Then  fol- 
low provisions  as  to  punishment  therefor.] 

'^Sec  7.  Any  person  who  shall  be  injured  in  his  business  by  any 
other  person  or  corporation  by  reason  of  anything  forbidden  or  de- 
clared unlawful  in  this  act  may  sue  therefor  in  any  circuit  court  of 
the  United  States  in  the  district  in  which  the  defmdant  resides  or  is 
found,  without  respect  to  the  amount  in  controversy,  and  shall  recover 
three  fold  the  damages  by  him  sustained  and  the  costs  of  suit,  includ- 
ing a  reasonable  attorney's  fee." 

This  action  is  manifestly  one  under  the  act  of  July  2, 1890. 
It  is  brought  in  a  district  where  neither  the  plaintiff  nor  the 
demurring  defendant  resides,  but  where  the  demurring  de- 
fendant is  found.  In  the  face  of  a  complaint  so  framed  as  to 
present  a  cause  of  action  under  the  statute,  a  defendant,  if 
**  found  ^  here,  could  not  object  to  the  jurisdiction.  It  is 
expressly  given  by  the  seventh  section.  It  would  be  mani- 
festly imfair  to  permit  a  plaintiff  to  bring  a  defendant  into 
this  court  on  a  complaint  declaring  upon  the  statute,  and 
thereafter,  when  sudi  defendant  has  failed  to  question  its 
jurisdiction  under  the  statute,  and  has  appeared  generally  in 
the  case,  to  transform  the  cause  of  action  into  one  at  common 
law,  and  insist  that  defendant  has  waived  any  objection  to 
the  jurisdiction.  Moreover,  although  the  complaint  contains 
allegations  as  to  combinations  and  threats  long  prior  to  the 
passage  of  the  act  of  1890,  the  averment  of  pecuniary  dam- 
age to  the  plaintiff,  whidi  is  specified  in  the  twenty-seventh 
or  concluding  paragraph,  is  averred  to  have  been  sustained 
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in  consequence  of  the  ^^  renewed  threats  "  of  defendants  (that 
is,  those  renewed  after  tlie  passage  of  the  act),  which  com- 
pelled dealers  to  refuse  to  purchase  plaintiff's  watch  cases 
or  to  deal  in  any  wise  therein.  Moreover,  judgment  is  de- 
manded, not  for  plaintiff's  actual  damages,  but  for  treble  dam- 
ages, "  under  and  by  virtue  of  the  statute."  The  counsel  for 
plaintiff  in  error  asserts  in  his  filed  brief  that  "  the  action  is 
founded  solely  upon  the  act  of  congress  passed  July  2,  1890, 
the  [seventh]  section  whereof  expressly  provides  that  the  cir- 
cuit court  of  the  United  States  shall  have  exclusive  jurisdic- 
tion of  such  action."  There  are  23  separate  assignments  of 
error,  in  each  and  all  of  which  it  is  contended  that  the  facts 
charged  in  the  complaint  make  out  a  case  under  the  act  of 
1890.  Therefore,  unless  the  complaint  sets  forth  a  cause  of 
action  imder  the  act  of  1890,  the  demurrer  should  be  sus- 
tained. 

The  only  acts  of  defendants  as  to  which  plaintiff  can  in 
this  action  contend  that  they  are  "  forbidden  or  declared  to 
be  unlawful  by  this  act"  are  those  done  after  its  passage. 
They  are  set  forth  in  the  twenty -seventh  paragraph,  and  are 
as  follows:  (1)  Defend-  [642]  ants  "ratified,  confirmed,  re- 
newed, and  continued"  an  agreement  between  themselves, 
that  they  would  agree  upon  and  agree  to  maintain  an  arbi- 
trary fixed  price  to  the  public  for  all  the  goods  manufac- 
tured by  them.  (2)  They  "  ratified,  confirmed,  renewed,  and 
continued"  an  arbitrary  price,  and  fixed  the  same  for  all 
goods  manufactured  by  them.  (3)  They  "ratified,  con- 
firmed, renewed,  and  continued"  an  agreement  that  they 
would  not  thereafter  sell  any  goods  manufactured  by  them 
to  any  person,  firm,  association,  or  corporation  whatsoever 
who  thereafter  should  buy  or  sell  any  goods  manufactured 
by  the  plaintiff.  (4)  They  served  notices  of  such  ratification, 
confirmation,  renewal,  and  continuance  of  these  three  agree- 
ments upon  all  those  persons  who  were  former  dealers  in 
paintiff's  watdi  cases.  The  remaining  averments  of  the 
twenty-seventh  paragraph  refer  not  to  defendants'  acts,  but 
to  the  consequences  of  those  acts;  the  principal  conse- 
quence being  that  the  former  purchasers  and  dealers  in  plain- 
tiff's watch  cases  and  other  dealers  in  watch  cases  were  com- 
pelled to  refuse  to  purchase  plaintiff's  goods. 
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The  question  to  be  decided  is  whether  these  acts  are  within 
either  tiiie  prohibition  of  the  first  section  of  the  statute  of 
1890  as  a  contract  or  combination  in  "  restraint  of  trade," 
or  within  the  prohibition  of  the  second  section  as  a  "  monop- 
olizing "  or  as  an  "  attempt  to  monopolize."  Whatever  dif- 
ferences of  opinion  there  may  be  as  to  the  meaning  of  these 
words  when  used  in  this  statute,  there  is  and  t;an  be  no  dis- 
pute as  to  one  qualification  expressed  in  the  act, — the  trade 
or  commerce  restrained  or  monopolized  or  attempted  to  be 
monopolized  must  be  interstate  or  international.  The  stat- 
ute expressly  so  says,  and,  whatever  its  phraseology,  it  must 
be  so  construed  if  it  is  to  stand,  since  it  is  only  such  trade 
and  commerce  that  congress  has  authority  to  regulate.  No 
monopolizing  or  attempt  or  combination  or  conspiracy  to 
monopolize  any  part  of  such  trade  or  commerce  is  set  forth 
in  the  complaint  The  several  manufacturers  defendant  are 
charged  with  an  attempt  to  secure  to  each  of  them  a  sale  of 
his  or  its  own  products  to  the  exclusion  of  those  of  the  plain- 
tiff, but  there  is  nothing  to  show  that  each  defendant  does 
not  sell  his  or  its  entire  product  in  the  very  state  where  it  is 
manufactured.  The  sale  within  a  state  of  articles  manufac- 
tured in  the  same  state  is  no  part  of  interstate  trade  or  com- 
merce. U.  S.  y.  E.  C.  Knight  Co.  (Jan.  21,  1895)  16  Sup. 
Gt  249.  The  circumstance  that,  after  manufactured  products 
are  thus  sold  within  the  state,  they  may  be  again  sold  for 
introduction  into  another  state,  and  thus  become  a  subject 
of  interstate  commerce,  does  not  change  the  situation,  for  it 
is  only  when  a  conmiodity  has  begun  to  move  as  an  article 
of  trade  from  one  state  to  another  that  conmierce  in  that  c(Hn- 
modity  between  states  has  commenced.  Coe  v.  Errol^  116 
U.  S.  617,  6  Sup.  Ct.  476.  The  complaint,  therefore,  fails 
to  charge  an  offense  against  section  2  of  the  act  of  1890. 

The  complaint  alleges  that  tHe  acts  of  defendants  sub- 
sequent to  July  2,  1890,  have  forced  and  compelled  persons 
who  theretofore  dealt  in  plaintiff's  goods  to  refuse  to  pur- 
chasie  the  same,  and  avers  that  prior  to  November  16,  1887, 
plaintiff  sold  its  goods  to  a  [643]  great  number  of  dealers 
throughout  the  United  States  and  Canada,  plaintiff  manu- 
facturing such  goods  first  in  Kentucky,  and  afterwards  in 
Ohio.    And  plaintiff's  counsel  contends  that  this  sufficiently 
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charges  such  a  restraint  of  interstate  and  international  trade 
as  is  obnoxious  to  the  first  section  of  the  statute.  The  phrase 
used  in  the  act  of  1890,  viz.  "  restraint  of  trade,"  is  no  new 
one.  It  had  theretofore  been  used  by  courts  applying  the  doc- 
trines of  the  common  law  in  determining  the  validity  of  con- 
tracts. It  is  to  be  presumed  that  the  lawmakers,  when  they 
chose  this  phrase,  intended  that  it  should  have,  when  used  in 
the  statute,  no  other  or  different  meaning  from  that  which 
had  always  been  given  to  it  in  judicial  decisions  and  in  the 
common  understanding.  The  title  indicates  that  the  phrase 
is  so  used,  for  the  act  is  described  as  one  "  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies  "  ;  and, 
though  the  title  to  an  act  cannot  control  its  words,  it  may 
furnish  some  aid  in  showing  what  was  in  the  mind  of  the 
legislator.  V.  S.  v.  Palmer^  3  Wheat.  610.  The  "  restraint 
of  trade  "  which  is  obnoxious  to  the  provisions  of  the  first 
section  must  be  of  such  kind  as  wavS,  before  the  passage  of  the 
act,  recognized  as  unlawful.  In  re  Greene^  52  Fed.  104;  V.  8. 
V.  Trans-Missmiri  Freight  A8s\  58  Fed.  58,  7  C.  C.  A.  16. 
It  may  be  assumed  that  the  total  amount  of  any  given  com- 
modity which  will  be  purchased  by  a  community  is  limited, 
and  when  several  sellers  of  such  commodity  enter  into  a  com- 
bination in  the  form  of  a  partnership,  and  by  ingenious  ad- 
vertising, or  by  the  devices  of  business  competition,  or  by  the 
offer  of  favorable  terms  to  buyers,  enlarge  their  own  trade 
in  such  commodity,  they  restrain  to  some  extent  the  trade 
of  one  or  more  of  their  competitors  therein.  But  no  one, 
not  even  the  plaintiff  in  error,  contends  that  the  statute 
forbids  any  such  acts,  although,  if  the  words  be  taken  with 
absolute  literalness,  the  phrase  "  restraint  of  trade  "  is  broad 
enough  to  cover  them.  A  most  elaborate  discussion  of  the 
meaning  of  this  phrase  "  restraint  of  trade,"  with  a  careful 
review  of  all  the  leading  authorities  bearing  upon  the  ques- 
tion, is  found  in  the  opinion  of  the  United  States  circuit  court 
of  appeals  for  the  Eighth  circuit  in  U.  S.  v.  Trana-Miasouri 
Freight  A88\  68  Fed.  68,  7  C.  C.  A.  16.  The  conclifsion 
reached  by  that  court — and  on  that  branch  of  the  case  there 
was  no  dissent — ^is  that  where  it  is  a  question  as  to  private 
parties  engaged  in  private  pursuits,  and  not  dealing  in  staple 
oommodities  of  prime  necessity,  '^  it  is  not  the  existence  of 
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the  restriction  of  competition,  but  the  reasonableness  of  that 
restriction,  that  is  the  test  of  the  validity  of  contracts  that  are 
claimed  to  be  in  restraint  of  trade."  And  that  ^^  contracts 
made  for  a  lawful  purpose,  which  were  not  unreasonably 
injurious  to  the  public  welfare,  and  which  imposed  no  heav- 
ier restraint  upon  the  trade  than  the  interest  of  the  favored 
party  required,  had  been  uniformly  sustained,  notwithstand- 
ing their  tendency  to  some  extent  to  check  competition." 
A  like  statement  of  the  law  is  found  in  Navigation  Co.  v. 
Winaor^  20  Wall.  64,  66,  where  the  supreme  court  holds 
that  "an  agreement  which  operates  merely  in  partial  re- 
straint of  trade  is  good,  provided  it  be  not  imreasonable, 
and  there  be  a  consideration  to  support  it.  [644]  In  order 
that  it  may  not  be  unreasonable,  the  restraint  imposed  must 
not  be  larger  than  is  required  for  the  necessary  protection 
of  the  party  with  whom  the  contract  is  made." 

It  remains  only  to  inquire  whether  the  contract  or  combi- 
nation set  out  in  the  complaint  is  in  restraint  of  interstate 
or  international  trade  in  the  sense  in  which  the  phrase  "  re- 
straint of  trade"  is  used  in  the  act  of  1890.  The  first  al- 
leged unlawful  action  of  defendants  charged  upon  them 
subsequent  to  the  passage  of  the  act  is  a  renewal  and  con- 
firmation of  an  agreement  among  themselves  to  "maintain 
an  arbitrary  fixed  price  to  the  public  for  all  the  goods  manu- 
factured by  them,"  and  a  carrying  out  of  such  agreement 
by  thus  fixing  and  maintaining  a  price.  The  goods  in 
question  are  not  articles  of  prime  necessity,  as  were  the  flour, 
ooal,  and  other  staple  commodities  referred  to  in  many  of  the 
cases  cited  upon  the  argument;  nor  were  the  manufacturing 
defendants  engaged  in  any  public  or  quasi  public  business, 
as  were  the  railroads  or  the  gaslighting  companies  referred 
to  in  other  cases.  Each  one  of  the  defendants  had  an  un- 
doubted right  to  determine  for  himself  the  price  at  which 
he  would  sell  the  goods  he  made,  and  he  certainly  does  not 
lose  that  right  by  deciding  to  sell  them  at  the  same  price  at 
which  a  dozen  or  so  of  his  competitors  sell  the  goods  which 
they  make.  C!ollectively  the  defendants  owe  no  duty  to  any 
one  of  their  competitors  to  regulate  the  price  they  fix  for 
their  goods  so  as  not  to  interfere  with  the  price  he  fixes  for 
his  own.  And  it  is  difficult  to  see  how  the  public  is  injuri- 
10870**— S.  Doc  111,  62-1.  vol  1 28 
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ously  affected  by  any  such  agreement  between  the  combining 
manufacturers.  If  the  price  so  fixed  is  the  normal  and  usual 
one  theretofore  prevailing,  certainly  the  public  cannot  com- 
plain; still  less  if  the  price  be  reduced.  If  a  combination 
of  the  capital  and  business  abilities  and  factory  appliances 
of  many  different  manufacturing  establishments  enables 
them  to  produce  an  equally  good  output  at  a  reduced  cost, 
so  that  they  can  sell  such  output  cheaper  than  any  single 
manufacturer  could,  surely  the  public  does  not  suffer.  If, 
on  the  contrary,  the  combining  defendants  fix  the  price  too 
high,  they  restrain  their  own  trade  only ;  the  public  will  buy 
the  goods  it  wants,  not  from  them,  but  from  their  competi- 
tors. There  are  no  averments  in  the  complaint  to  show  that 
the  defendants  are  all,  or  even  substantially  all,  of  the  manu- 
facturers of  watch  cases  in  the  United  States,  or  even  in  any 
single  one  of  the  different  states  wherein  their  manufactories 
are  located.  For  aught  that  appears,  they  represent  but  a 
small  part  of  the  watch-case  industry,  and  there  is  nothing 
to  prevent  the  number  of  their  competitors  from  increasing 
to  whatever  extent  the  public  demand  for  such  goods  may 
require.  This  is  no  such  case  as  that  presented  in  Amot  v. 
Coal  Co.^  68  N.  Y.  658,  where,  as  was  said,  "  the  region  of 
the  production  of  [anthracite  coal]  is  known  to  be  limited.** 
There  is  nothing  in  the  complaint  nor  in  common  knowledge 
to  show  that  the  production  of  watch  cases  may  not  be  prac- 
tically unlimited.  An  agreement,  therefore,  between  some 
of  the  makers  of  watch  cases  to  sell  their  commodities  at  a 
uniform  price,  which  they  fix  upon  with  regard  only  to 
their  private  emolu-  [646]  ment  and  profit,  is  not  an  agree- 
ment in  general  restraint  of  trade,  or  unreasonably  injurious 
to  the  public  welfare,  within  the  authorities. 

The  other  contract  or  combination  which  plaintiff  con- 
tends to  be  unlawful  is  the  agreement  of  defendants  not  to 
sell  goods  of  their  manufacture  to  any  one  who  thereafter 
should  buy  or  sell  goods  manufactured  by  the  plaintiff.  To 
the  extent  that  such  refusal  to  deal  with  those  persons  who 
dealt  with  plaintiff  induced  such  persons  to  cease  dealing 
with  the  plaintiff,  and  to  buy  watch  cases  from  one  or  other 
of  the  defendants,  the  agreement  did  not  operate  in  general 
restraint  of  trade,  the  total  amount  of  purchases  and  sales 
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remaining  constant,  so  far  as  the  complaint  shows.  It  did, 
no  doubt,  operate  in  partial  restraint  of  trade,  viz.  to  restrain 
some  part  of  plaintiff^s  trade  in  the  watch  cases  it  manu- 
factured. But  it  does  not  follow  that  such  restraint  was  un- 
reasonable, nor  heavier  than  the  interest  of  the  favored  party 
required.  An  individual  manufacturer  or  trader  may  surely 
buy  from  or  sell  to  whom  he  pleases,  and  may  equally  refuse 
to  buy  from  or  to  sell  to  any  one  with  whom  he  thinks  it  will 
promote  his  business  interests  to  refuse  to  trade.  That  is 
entirely  a  matter  of  his  private  concern,  with  which  gov- 
ernmental paternalism  has  not  as  yet  sought  to  interfere, 
except  when  the  property  he  owns  is  "  devoted  to  a  use  in 
which  the  public  has  an  interest " ;  and  such  public  interest 
in  the  use  has  as  yet  been  found  to  exist  only  in  staple  com- 
modities of  prime  necessity.  Munn  v.  lUinois^  94  U.  S.  113; 
Budd  V.  New  York,  143  U.  S.  517,  12  Sup.  Ct.  468.  It  is  a 
business  device,  probably  as  old  as  business  itself,  to  seek 
to  increase  the  number  of  one's  customers,  and  the  extent 
of  their  purchases,  by  treating  more  favorably  those  who 
become  exclusive  customers.  Certainly  there  is  nothing  un- 
lawful or  unfair  in  the  statement  to  the  trade  by  the  maker 
of  any  kind  of  merchandise,  "  My  goods  are  for  sale  only  to 
those  who  will  buy  from  me  exclusively,  not  to  others."  And 
the  case  is  in  no  way  different  if  a  half  a  dozen  individuals 
combine  into  a  partnership,  or  an  hundred  individuals  com- 
bine into  a  corporation,  and  adopt  the  same  method  to  en- 
large their  business.  If  this  be  so, — and  no  authority  to 
which  we  are  referred  holds  to  the  contrary, — ^it  is  difficult 
to  see  in  what  respect  it  is  unlawful  for  a  score  of  different 
manufacturers  to  enter  into  a  like  arrangement  to  push  the 
sales  of  their  own  goods,  or  to  secure  some  business  benefit  to 
themselves  by  increasing  the  number  of  their  exclusive  cus- 
tomers, when  there  is  nothing  to  show  that  the  parties  so 
combining  constitute  substantially  all,  or  even  a  majority,  of 
the  manufacturers  of  such  goods,  even  in  the  half  dozen  states 
where  their  factories  are  located,  and  when  the  field  for 
manufacture  is  open  to  all.  It  is  not  an  unlawful  business 
enterprise  for  sellers  to  seek  to  secure  the  entire  trade  of 
individual  buyers,  and  an  agreement  between  sellers,  who 


Digitized  by 


Google 


434  66  FEDERAL  REPORTER,  645. 

Siiipman,  J.,  ooncorrlng. 

wish  to  confine  their  dealings  to  such  buyers  only,  not  to  sell 
to  others,  is  not  an  unfair  or  unreasonable  measure  of  pro- 
tection for  such  trade.  Nor  can  it  be  claimed  that  such  an 
agreement  between  sellers  who  represent  but  a  part  of  the 
trade  is  injurious  to  the  public,  which  has  all  the  rest  of  the 
trade  to  deal  [646]  with.  ^^  Unless  an  agreement  involves  an 
absorption  of  the  entire  traffic,  •  •  •  it  is  not  objection- 
able to  the  statute  [of  1890].  C!ompetition  is  not  stifled  by 
such  an  agreement,  and  other  dealers  would  soon  force  the 
parties  to  the  agreement  to  sell  at  the  market  price,  or  a 
reasonable  price,  at  least.'*  TJ.  S.  v.  Nelson^  52  Fed.  646. 
It  is  difficult  to  see  wherein  the  agreement  complained  of  is 
injurious  to  the  public.  Certainly  it  is  not  one  in  general 
restraint  of  trade.  It  seems  to  be  a  reasonable  business  device 
to  increase  the  trade  of  one  set  of  competitors  at  the  ex- 
pense, no  doubt,  of  their  business  rivals,  who  are  equally 
free  to  avail  of  similar  devices  to  secure  their  own  trade.  As 
such  it  is  not  obnoxious  to  the  statute.  The  agreements  or 
contracts  complained  of  being  not  unlawful,  the  giving  notice 
to  the  world  of  their  existence  is  no  offense.  The  judgment 
sustaining  the  demurrer  should  be  affirmed. 

Shipman,  Circuit  Judge  (concurring). 

I  concur  with  Judge  Lacombe  in  the  conclusion  that  the 
circuit  court  properly  sustained  the  demurrer  of  the  E.  How- 
ard Watch  &  Clock  Company  in  the  above-entitled  cause.  I 
am  not  now  prepared  to  adopt,  as  a  reason  for  that  conclu- 
sion, what  I  understand  to  be  Judge  La€X>mbe'8  opinion,  that 
the  agreement  and  conduct  of  the  combined  defendants, 
which  are  set  forth  in  the  complaint,  do  not  constitute  a  vio- 
lation of  the  first  or  second  sections  of  the  act  of  July  2, 1890. 
My  reason  for  regarding  the  complaint  as  demurrable  is 
the  more  technical  one  that  the  allegations  in  regard  to  the 
acts  which  the  defendants  committed,  or  in  regard  to  the 
facts  which  are  charged  to  have  existed,  do  not  show  that 
the  defendants  restrained  any  interstate  commerce,  or  monop- 
olized any  part  of  such  trade  or  commerce.  What  the  statute 
struck  at  was  "  combinations,  contracts,  and  conspiracies  to 
monopolize  trade  and  commerce  among  the  several  states  or 
with  foreign  nations"  {U.  S.  v.  E.  0.  Knight  Co.  [Jan.  21, 
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1896]  16  Sup.  Ct  249),  but  it  will  not  be  contended  that  sec- 
tion 7  of  the  statute  gives  a  cause  of  action  to  any  person 
against  another  person  who  had  merely  planned  to  commit  or 
unsuccessfully  attempted  to  commit  the  prohibited  acts.  The 
illegal  contract  or  attempted  monopoly  must  have  resulted  in 
an  injury  of  some  sort  to  the  plaintiflP's  interstate  business. 
It  should  therefore  appear  directly,  and  not  by  way  of  infer- 
ence, that  the  acts  of  the  defendants,  or  their  attempts  to 
monopolize  interstate  commerce,  resulted  in  its  restraint  or 
monopoly,  to  the  plaintiflfs  injury.  Hutchins  w  Hutchins, 
7  Hill,  104.  "An  action  will  not  lie  for  the  greatest  conspir- 
acy imaginable  if  nothing  be  put  in  execution,  but,  if  the 
party  be  damaged,  the  action  will  lie.  From  whence  it  fol- 
lows that  the  damage  is  the  ground  of  the  action."  Savile  v. 
Roberta^  1  Ld.  Raym.  378.  The  important  allegations  in 
regard  to  the  conduct  of  the  combined  defendants  and  the 
results  of  the  acts  are  that  the  complainant  owned  an  exten- 
sive watch-case  manufactory  in  Kentucky,  and  subsequently 
in  Ohio,  and  had  the  capacity  to  manufacture  and  offer  for 
sale  26,000  watch  cases  per  month,  and  that  before  November 
16, 1887,  it  sold  all  of  said  [647]  goods  to  a  great  number  of 
dealers  throughout  the  United  States  and  Canada.  It  may 
be  admitted  that  this  substantially  alleges  that  the  complain- 
ant engaged  in  interstate  commerce.  It  is  also  alleged  that 
the  defendants  agreed,  on  or  about  said  day,  that  they  would 
not  thereafter  sell  any  goods  manufactured  by  them  to  any 
person  who  should  buy  or  sell  any  goods  manufactured  by 
the  complainant,  and  that  the  many  dealers  in  watch  cases 
throughout  the  United  States  and  Canada,  and  that  many  of 
the  complainant's  existing  and  previous  customers,  were  noti- 
fied of  this  agreement;  that  upon  receipt  of  such  notice  a 
large  number  of  the  then  and  theretofore  purchasers  of  the 
plaintiff's  watch  cases  withdrew  their  patronage,  and  ceased 
thereupon  entirely  to  purchase  or  deal  in  any  wise  in  plain- 
tiff's goods;  that  all  the  acts  of  the  defendants  were  done 
and  performed  for  the  purpose  of  establishing  a  monopoly 
in  the  supply  of  watches  to  the  public,  contrary  to  the  policy 
of  the  law,  and  in  violation  of  the  statutes  of  the  state  of  New 
York  and  of  the  United  States.  But  the  residence  of  no 
withdrawing  customer  is  alleged.    No  interference  with  in- 
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terstate  oommeroe  is  shown,  except  by  inferring  that  some  of 
the  withdrawing  customers  lived  in  another  state  than  Ohio; 
and,  if  they  had  bought  the  complainant's  goods,  interstate 
transportation  would  have  taken  place.  The  general  allega- 
tion  that  the  acts  done  in  pursuance  of  the  compact  of  No- 
vember 16,  1887,  and  before  the  passage  of  the  act  of  1890, 
were  done  for  the  purpose  of  establishing  a  monopoly  in  the 
supply  of  watches,  in  violation  of  the  statutes  of  New  York 
and  of  the  United  States,  is  not  an  allegation  that  the  acts 
restrained,  or  that  the  attempt  actually  monopolized,  inter- 
state trade  or  commerce. 

It  is  next  alleged  that  after  the  passage  of  the  act  of  July  2, 
1890,  ^^  all  the  former  purchasers  and  dealers  in  said  plain- 
tifTs  watch  cases  and  other  dealers  in  watch  cases  were,  as 
plaintiff  is  informed  and  verily  believes,  ready  and  willing  to 
buy  large  quantities  of  said  plaintiff's  goods,  and  this  plaintiff 
would  have  at  once  regained  all  the  business  and  the  profits 
whereof  it  had  been  deprived  by  the  acts  aforesaid  of  the  de- 
fendants, but  that  said  defendants,  after  the  passage  of  the 
said  act  of  congress,  ratified,  confirmed,  renewed,  and  continued 
the  contracts,  agreements,  and  combinations  hereinbefore  al- 
leged, and  in  like  manner,  and  with  the  same  intention  as  here- 
inbefore alleged,  served  notices  of  their  said  ratification,  con- 
firmation, renewal,  and  continuance  of  the  said  agreements 
and  combinations  upon  all  said  dealers  in  plaintiff's  watch 
cases,  whereby  said  dealers  have  continued  to  this  day,  forced 
by  said  renewal  threats  of  defendants,  and  compelled  thereby, 
and  not  otherwise,  to  refuse  to  purchase  plaintiff's  watdi  cases, 
or  to  deal  in  any  wise  therein."  The  allegation  is  that  the 
former  purchasers  and  dealers,  who  were  intimidated  by  the 
previous  notices,  and  who  had  stopped  purchasing,  continued, 
in  consequence  of  the  new  notice,  to  be  intimidated,  and 
were  forced  by  the  renewed  threats  to  refuse  to  purdiase  the 
plaintiff's  watch  cases.  The  names  of  the  states  in  which 
these  intimidated  persons  resided  are  not  given.  No  new 
diversion  of  trade  and  no  [648]  new  interference  with  in- 
terstate commerce  are  alleged.  Admitting  that  the  com- 
plaint sufficiently  avers  renewed  acts  of  the  defendants,  there 
is  the  same  absence  of  allegation  that  any  customer,  old  or 
new,  outside  of  the  state  of  Ohio,  refused  to  purchase,  or  that 
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interstate  oommeroe  was  interfered  with.  The  complaint 
was,  of  course,  not  based  upon  the  theory  in  the  pleader's 
mind  that  the  statute  prohibited  an  attempted  monopoly  and 
a  consequent  injury,  whether  the  trade  or  commerce  monopo- 
lized was  domestic  or  interstate,  but  he  seems  to  have  been 
cautious  in  regard  to  averring  that  the  attempted  monopoly 
had  affected  interstate  commerce.  Where  a  plaintiff  declares 
upon  a  statute,  especially  upon  one  penal  in  its  character,  im- 
posing, as  this  one  does,  three  times  all  actual  damages  as  a 
punishment  for  offenses  against  iJb  provisions^  his  com- 
plaint should  contain  explicit  averments,  which  would,  if  not 
controverted,  bring  his  cause  of  action  within  the  provisions 
of  the  statute..  The  pleader  in  this  case  has  failed  to  thus 
aver  that  trade  between  the  states  or  with  foreign  countries 
has  been  restrained  by  action  o)  the  defendants,  and  the  judg- 
ment of  the  circnit  court  sustaining  the  demurrer  should,  in 
my  opinion,  be  affirmed. 

WAiiiAGB,  Circuit  Judge. 

I  agree  with  the  majority  of  the  court  that  this  action 
must  be  deemed  to  be  founded  upon  the  act  of  congress  of 
July  2, 1890,  and  that  the  demurrer  to  the  complaint  was  well 
taken  unless  the  complaint  sets  forth  a  cause  of  action  given 
by  that  statute.  I  dissent,  however,  from  the  conclusion 
that  the  complaint  does  not  set  forth  such  a  cause  of  action. 
Briefly  stated,  tlie  averments  of  the  complaint  are  that  prior 
to  the  time  of  the  enactment  of  the  statute  the  plaintiff  was 
engaged  in  manufacturing  and  selling  watches  in  the  states 
of  Ohio  and  Kentucky,  having  a  market  therefor  throughout 
the  United  States,  and  selling  its  goods  to  a  great  number  of 
dealers  in  other  states;  that  the  defendants,  also  manufactur- 
ers of  watches,  had  agreed  aiuong  themselves  to  maintain  an 
arbitrary  fixed  price  for  all  their  goods;  tliat  thereafter,  in 
order  to  compel  plaintiff  to  join  them  in  that  compact,  and 
prevent  it  frcmi  selling  its  goods  unless  it  did  so,  the  defend- 
ants combined  in  an  agreement  not  to  sell  any  watdies  made 
by  any  of  them  to  any  dealers  who  should  thereafter  buy  of 
the  plaintiff,  and  notified  the  dealers  in  watches  throughout 
the  United  States  of  the  agreement;  that  theieaftir  the  de- 
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fendants  did  refuse  to  sell  such  dealers  as  had  bought  of 
plaintiff,  and  thereby  they  prevented  a  great  number  of 
dealers  from  buying  of  plaintiff,  and  effected  a  complete  boy- 
cott of  its  trade;  and  that,  after  the  statute  was  passed,  the 
same  combination  and  acts  were  renewed  and  continued  by 
the  defendants,  with  the  malicious  purpose,  and  with  the  re- 
sult, of  suppressing  plaintiff's  trade.  The  complaint  does 
not  explicitly  allege  that  this  combination  was  entered  into 
or  these  acts  were  done  by  the  defendants  for  the  purpose  of 
preventing  the  plaintiff  from  selling  to  customers  in  other 
states;  but  from  the  facts  alleged  the  conclusion  is  irresisti- 
ble that  this  purpose  was  comprehended  in  the  [649]  con- 
spiracy of  the  defendants,  and  the  law  presumes  that  they 
contemplated  the  ordinary  and  natural  consequences  of  their 
acts.  The  statute  declares  various  acts  affecting  trade  or 
commerce  among  the  several  states  or  with  foreign  nations 
criminal,  some  of  them  being  acts  which  are  not  criminal  at 
common  law.  It  also  gives  a  civil  remedy,  cognizable  by  the 
federal  courts,  to  any  person  or  corporation  injured  by  rea- 
son of  such  acts.  The  statute  can  have  no  application  to 
acts  affecting  purely  infra-state  trade, — the  commerce  only 
between  citizens  of  the  same  state, — not  only  because  its  lan- 
guage does  not  permit  it,  but  because  the  power  of  commer- 
cial regulation  given  to  congress  by  the  constitution  is  re- 
stricted to  interstate  commerce,  foreign  commerce,  and  com- 
merce with  the  Indian  tribes.  By  one  section  it  declares  it 
to  be  a  misdemeanor  to  monopolize,  or  attempt  to  monop- 
olize, or  combine  or  conspire  to  monopolize,  any  part  of  the 
trade  or  commerce  among  the  several  states  or  with  foreign 
nations;  by  another  it  declares  illegal  every  contract,  com- 
bination in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  such  trade  or  commerce.  The  same  pimishment 
is  aflixed  to  each  of  the  different  offenses.  The  questions  in 
the  case  are  whether  such  a  combination  or  conspiracy  as  is 
set  forth  in  the  complaint  operates  upon  interstate  tntde  or 
commerce,  and  whether  it  is  in  restraint  of  trade,  within 
the  meaning  of  that  term  as  used  by  congress  in  the  statute. 
I  cannot  doubt  that  a  combination  intended  and  adapted  to 
strangle  the  trade  between  the  dealer  who  sells  his  goods  in 
one  state  and  his  customers  in  other  states  of  the  Union  who 
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buy  them, — a  trade  which  necessarily  inyolves  the  transpor- 
tation of  the  goods  from  one  state  to  another, — ^is  intended 
and  adapted  to  affect  interstate  commerce,  and  is,  therefore, 
within  the  scope  of  the  prohibition  of  the  statute.  The  power 
of  regulation  is  not  confined  to  commerce  which  begins  with 
the  transit  of  goods,  but  operates  upon  all  commerce  of  which 
the  transit  is  an  ordinary  incident.  This  is  illustrated  by 
the  legislation  of  congress  in  regard  to  trade-marks.  The 
original  trade-mark  statute  was  held  to  be  void  because  it 
was  intended  to  embrace  trade-marks  used  in  infra-state 
commerce  as  well  as  in  interstate  commerce.  Trade-Mark 
Oases^  100  U.  S.  22.  Thereupon  congress  passed  another 
statute  protecting  trade-marks  used  in  commerce  with  foreign 
nations  or  with  the  Indian  tribes.  In  conferring  juris- 
diction of  suits  to  protect  such  trade-marks  upon  the  fed- 
eral courts  congress  declared  that  such  courts  should  not  take 
cognizance  unless  the  trade-mark  in  controversy  ^^  is  used  on 
goods  intended  to  be  transported  to  a  foreign  country,"  thus 
plainly  indicating  an  intention  to  give  a  remedy  although  the 
trade-mark  has  not  been  used  upon  goods  actually  trans- 
ported or  in  course  of  transportation.  See  Ryder  v.  tiolt^ 
128  U.  S.  626,  9  Sup.  Ct  146.  It  has  been  repeatedly  said 
in  the  opinions  of  the  supreme  court  that  commerce  among 
the  states,  as  that  term  is  used  in  the  constitutional  provi- 
sion which  vests  in  congress  the  power  of  regulation,  includes 
the  buying  and  selling  of  commodities,  and  the  transporta- 
tion incidental  thereto.  County  of  MohUe  v.  KimhaUy  102 
U.  S.  [660]  691-702;  Gloucester  Ferry  Co.  v.  State  of  Perm- 
sylvania,  114  U.  S.  19ft-203,  6  Sup.  Ct.  826;  Kidd  v.  Pear- 
son,  128  U.  S.  1-20,  9  Sup.  Ct.  6.  The  Knight  Case  does  not 
disaffirm  the  proposition,  but  reiterates  it.  What  the  Knight 
Case  decides  is  ^at  a  combination  to  control  the  manufac- 
ture of  a  product  within  a  single  state  is  not  in  restraint  of 
interstate  commerce,  notwithstanding  the  fact  that  such  com- 
merce may  be  indirectly  affected  by  it.  The  court  say  that 
the  fact  that  an  article  is  manufactured  for  export  to  another 
state  does  not  of  itself  make  it  an  article  of  interstate  com- 
merce, and  the  intent  of  the  manufacturer  does  not  determine 
the  time  when  the  article  or  product  passes  from  the  control 
of  the  state  and  belongs  to  commerce.    But  the  court  also 
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used  this  language:  ^^C!ontracts  to  buy,  sell,  or  exchange 
goods  to  be  transported  among  the  several  states,  the  trans- 
portation and  instrumentalities,  and  articles  bought,  sold,  or 
exchanged,  for  purposes  of  such  transit  among  the  states,  or 
put  in  the  way  of  transit,  may  be  regulated;  but  this  is 
because  they  form  part  of  interstate  trade  or  commerce.'' 
The  acts  charged  against  the  defendants  are  intended  and 
adapted  to  impinge  upon  the  '*'  contracts  to  buy,  sell,  or  ez* 
change  goods  to  be  transported  among  the  several  states," 
made  and  to  be  negotiated  by  the  complainant  with  its  cus- 
tomers in  other  states;  and  it  cannot  matter  whether  those 
contracts  are  negotiated  in  the  state  where  the  goods  were 
produced  or  in  the  state  where  the  customers  of  complainant 
reside. 

Are  the  acts  charged  in  restraint  of  trade?  The  primary 
purpose  of  the  conspiracy  set  forth  was  doubtless  to  compel 
the  plaintiff  to  join  in  a  compact  with  the  other  defendants 
to  maintain  an  arbitrary  price  or  scale  of  prices  for  their 
goods,  or  otherwise  to  drive  the  corporation  out  of  business; 
but  its  legitimate  and  necessary  result  was  to  likewise  de- 
priVe  dealers  in  watches  generally,  carrying  on  their  business 
in  many  states,  of  the  untrammeled  exercise  of  their  right 
to  buy  from  the  plaintiff.  The  books  are  full  of  cases  in 
which  a  covenant  not  to  carry  on  a  business  or  vocation  has 
been  declared  to  be  in  restraint  of  trade,  although  the  con- 
tract was  only  to  restrict  the  covenantor.  As  is  said  in 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.j  68  Pa.  St  173: 
"  The  illegality  of  contracts  affecting  public  trade  appears  in 
the  books  under  many  forms.  The  most  frequent  is  that  of 
contracts  between  individuals  to  restrain  one  of  them  from 
performing  a  business  or  employment"  So  conspiracies 
aimed  at  the  trade  or  occupation  of  a  single  person  have 
not  only  been  declared  civilly  actionable,  but  criminal,  be- 
cause affecting  the  public  as  well  as  the  immediate  indi- 
vidual In  the  early  case  of  Rex  v.  EccleSy  8  Doug.  887,  the 
indictment  alleged  that  the  defendants  had  conspired  to 
"  deprive  and  hinder  "  one  "  from  following  and  exercising  " 
his  trade  as  a  hatter;  and  Lord  Ellenborough  alluded  to  it 
as  one  for  conspiracy  ^  in  restraint  of  trade,  and  so  far  a 
conspiracy  to  do  an  imlawful  act  affecting  the  public''    Rea 
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v.  Turner^  18  East,  228,  231.  Doubtless,  in  prohibiting  con- 
tracts or  combinations  in  restraint  of  trade  it  was  the  inten- 
tion of  congress  to  prohibit  only  those  which  were  previously 
recognized  at  common  law  as  belonging  to  that  category,  and 
not  to  prohibit  [651]  any  which  only  eflfect  a  reasonable  re- 
straint Such  contracts  or  combinations  as  operate  only  in 
partial  restraint  of  trade,  are  made  for  a  just  and  honest 
purpose,  and  are  for  the  protection  of  the  legitimate  interests 
of  the  parties,  are  consistent  with  the  public  convenience 
and  the  general  welfare.  And  it  is  undoubtedly  true  that 
the  tendency  of  modern  judicial  opinion  is  to  regard  with 
more  liberality  than  formerly  prevailed  all  contracts  or  com- 
binations which  are  designed  to  protect  parties  from  unneces- 
sarily injurious  competition,  even  though  their  indirect  re- 
sults may  be  to  subject  the  public  to  a  monopoly.  I  do  not 
think  the  combination  set  forth  in  the  complaint  can  be  ap- 
proved upon  any  such  considerations.  No  body  of  manufac- 
turers is  justified  in  combining  to  coerce  a  competing  manu- 
facturer to  join  them  and  sell  his  goods  at  a  price  to  be  fixed 
by  them,  and  to  destroy  his  business  in  the  event  of  his  re- 
fusal to  do  so;  and  it  matters  not  that  they  propose  to 
destroy  his  business  by  peaceful  methods  of  influencing  his 
customers  not  to  deal  with  him.  "  Men  can  often  do  by  the 
combination  of  many  what  severally  no  one  could  accom- 
plish, and  even  what,  when  done  by  one,  would  be  innocent." 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.^  supra.  '*  Any  one 
man,  or  any  one  of  the  several  men,  acting  independently,  is 
powerless;  but  when  several  combine  and  direct  their  united 
energies  to  the  accomplishment  of  a  bad  purpose,  the  com- 
bination is  formidable.  Its  power  for  evil  increases  as  its 
numbers  increase."  State  v.  Glidden^  55  Conn.  46,  8  Atl.  890. 
"Every  man  has  the  right  to  employ  his  talents,  industry, 
and  capital  as  he  pleases,  free  from  the  dictation  of  others; 
and  if  two  or  more  persons  combine  to  coerce  his  choice  in 
this  behalf,  it  is  a  criminal  conspiracy,  whether  the  means 
employed  are  actual  violence  or  a  species  of  intimidation  that 
works  upon  the  mind."  State  v.  Stewart^  59  Vt.  273,  9  Atl. 
659.  The  weight  of  authority  supports  the  proposition  that 
a  combination  is  not  only  actionable,  but  is  a  criminal  con- 
spiracy, whenever  the  act  to  be  done  has  the  necessary  tend- 
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ency  to  prejudice  the  public,  or  to  oppress  individuals  by 
unjustly  subjecting  them  to  the  power  of  confederates,  and 
giving  effect  to  their  purposes,  whether  of  extortion  or  of 
mischief.  The  doctrine  of  some  of  the  adjudications  that  a 
conspiracy  is  not  criminal  unless  its  object  is  to  compass 
some  criminal  purpose,  or  some  purpose  not  criminal  by  crim- 
inal means,  is  not  the  prevaUing  opinion.  It  suffices  to 
quote  the  language  of  Chief  Justice  Shaw  in  Cam.  v.  Hunt^ 
4  Mete  (Mass.)  Ill,  128,  as  follows: 

••  without  attempting  to  review  and  reconcile  all  the  cases,  we  are  of 
opinion  that,  as  a  general  description,  though  perhaps  not  a  precise 
and  accurate  definition,  a  conspiracy  must  be  a  combination  of  two  or 
more  persons  by  some  concerted  action  to  accomplish  some  criminal 
or  unlawful  purpose,  or  to  accomplish  some  purpose  not  in  Itself 
criminal  or  unlawful  by  criminal  or  unlawful  means.  We  use  the 
terms  *  criminal  or  unlawful '  because  it  is  manifest  that  many  acts 
are  unlawful  which  are  not  punishable  by  indictment  or  other  public 
prosecution;  and  yet  there  is  no  doubt,  we  think,  that  a  combination 
by  numbers  to  do  them  would  be  an  unlawful  conspiracy  and  punish- 
able by  Indictment" 

The  statute  upon  which  this  action  is  founded  discrimi- 
nates between  combination  and  conspiracy,  and  it  not  only 
makes  both  [652]  criminal,  but  it  makes  contracts  in  which 
there  is  no  element  of  a  conspiracy  or  combination  -  also 
criminal  if  in  restraint  of  trade.  It  is  therefore  quite  im- 
material whether  the  acts  charged  in  the  complaint  are  suffi- 
cient to  constitute  a  criminal  conspiracy  at  common  law.  It 
suffices  if  the  combination  set  forth  is  oppressive  in  its  nature, 
and  mischievous  in  its  effects.  I  do  not  question  the  right  of 
the  defendants  to  combine  for  their  own  protection  against 
unfair  competition,  and  in  that  behalf,  their  commodity  not 
being  one  of  prime  necessity,  to  agree  not  to  sell  to  those 
who  do  not  buy  exclusively  of  them,  or  who  buy  of  the  com- 
plainant or  some  other  obnoxious  competitor;  but  I  repudiate 
the  doctrine  that  they  can  combine  to  induce  the  customers  of 
a  rival  manufacturer  not  to  deal  with  him  unless  he  will 
join  their  combination.  Upon  the  averments  in  this  com- 
plaint, which  are  of  course  to  be  taken  as  true  for  the  pur- 
poses of  the  demurrer,  this  case  is  one  in  which  the  defend- 
ants are  acting  not  from  motives  of  self-protection,  but 
oppressively,  and  are  actively  concerting  to  destroy  the  busi- 
ness of  a  rival  by  inducing  other  dealers  not  to  trade  with 
him  because  he  will  not  sell  his  goods  at  their  prices.    In 
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People  V.  Fiaher^  14  Wend.  1,  the  defendants  were  indicted 
nnder  a  statute  making  it  criminal  for  two  or  more  persons 
to  conspire  to  commit  any  act  "  injurious  to  trade  or  com- 
merce." They  were  journeymen  shoemakers,  and  had  con- 
certed together  to  fix  the  price  of  making  coarse  boots,  agree- 
ing that  if  a  journeyman  shoemaker  should  make  any  such 
boots  at  a  comp^[isation  below  the  rate  established  he  should 
pay  a  penalty,  and,  if  any  master  shoemaker  should  employ 
a  journeyman  who  had  violated  their  rules,  that  they  would 
refuse  to  work  for  him,  and  would  quit  his  employment.  In 
sustaining  the  indictment,  and  declaring  such  acts  criminal, 
the  court  used  this  language: 

**  Tbe  man  who  owns  an  article  of  trade  or  commerce  Is  not  obliged 
to  sell  it  for  any  particular  price,  nor  is  tbe  mechanic  obliged  by  law 
to  labor  for  any  particular  price.  He  may  say  that  he  will  not  make 
coarse  boots  for  less  than  one  dollar  per  pair,  but  he  has  no  right  to 
say  that  another  mechanic  shall  not  make  them  for  less.  The  cloth 
merchant  may  say  that  he  will  not  sell  his  goods  for  less  than  so  much 
per  yard,  but  has  no  right  to  say  that  another  merchant  shall  not  sell 
for  a  less  price.  If  one  individual  does  not  possess  such  a  right  oyer 
the  conduct  of  another,  no  number  of  individuals  can  possess  such  a 
right  All  combinations,  therefore,  to  effect  such  an  object  are  in- 
jurious not  only  to  the  individual  particularly  oppressed,  but  to  the 
public  at  large.  ♦  ♦  ♦  The  Interference  of  the  defendants  was 
jurious  not  only  to  the  individual  particularly  (^pressed,  but  to  tbe 
public  inconvenience  and  embarrassment" 

This  language  exactly  fits  the  present  case.  For  these 
reasons  I  think  the  complaint  states  a  good  cause  of  action, 
and  the  judgment  sustaining  the  demurrer  should  be  reversed. 


[180]  NATIONAL  HAKROW  CO.  v.  QUICK  ET  AL.- 

(Circuit  Ck>urt  D.  Indiana.    March  28,  1805.) 

[67  Fed.,  130.] 

Monopolies  and  Combinations — Control  of  Patents — Pubuo  Pol- 
icy— Equity. — A  corporation  organized  for  the  purpose  of  securing 
assignments  of  all  patents  relating  to  "spring-tooth  harrows,**  to 
grant  licenses  to.  the  assignors  to  use  the  patents  upon  payment  of 
a  royalty,  to  fix  and  regulate  the  price  at  which  such  harrows  shall 
be  sold,  and  to  take  charge  of  all  litigation,  and  prosecute  all  in- 
fringements of  such  patents,  is  an  illegal  combination^  whose  pur- 

o  Rehearing  denied  April  13,  1896;  affirmed  by  Circuit  Court  of 
Appeals  May  4,  1896  (74  Fed.,  236),  but  the  question  of  unlawful  com- 
bhiation  was  not  considered. 
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poses  are  contrary  to  public  policy,  and  which  a  court  of  equity 
should  not  aid  by  entertaining  infringement  suits  brought  In  pin> 
suance  thereof  .o 
Patents — Invention — ^Pbiob  Abt — Spring  -  Tooth  Habbows. — The 
Reed  patent.  No.  201946,  for  improvements  in  spring-tooth  harrows, 
consisting  substantially  in  the  adjustment  of  a  curved  tooth  to  a 
curved  seat  on  the  harrow  frame,  and  fastened  thereto  by  a  curve^l 
clip  having  biting  edges,  held  valid,  In  deference  to  prior  decisions 
sustaining  the  same,  although  the  court  was  of  opinion  that,  in 
view  of  the  prior  state  of  the  art,  no  invention  was  displayed; 
but  held,  further,  that  the  patent  should  be  limited  to  the  very 
terms  of  the  specifications  and  claims,  and  that  it  is  therefore  not 
infringed  by  harrows  made  in  accordance  with  the  Miller  patent. 
No.  44424& 

This  was  a  bill  by  the  National  Harrow  Company  against 
Frank  Quick  and  E.  Lindahl  for  infringement  of  a  patent 
relating  to  spring-tooth  harrows. 

N.  H.  Stuart  and  Howard  <&  Boos,  for  complainant 

V.  H.  Lockwoodj  for  defendants. 

Baker,  District  Judge. 

This  is  a  bill  in  equity  to  recover  damages,  and  to  re- 
strain the  alleged  infringement  of  letters  patent  No.  201946, 
issued  April  2,  1878,  to  Dewitt  C.  Reed,  for  alleged  new  and 
useful  improvements  in  harrows,  which  complainant  now 
holds  by  divers  mesne  assignments. 

The  defenses  interposed  and  relied  on  at  the  hearing  are: 
(1)  That  the  complainant  is  a  combination  or  trust  attempt- 
ing to  hold  and  use  its  naked  legal  title  as  assignee  for  pur- 
poses contrary  to  public  [131]  policy,  and  that  a  court  of 
equity  ought  not  to  aid  its  unlawful  purposes  by  entertain- 
ing the  present  bill;  (2)  that  the  alleged  improvements 
secured  by  the  patent  do  not  involve  invention;  (3)  that 
the  defendants  do  not  infringe. 

The  complainant  is  a  corporation  purporting  to  be  or- 
ganized under  the  laws  of  the  state  of  New  Jersey.  The 
purpose  of  its  organization,  as  shown  by  the  proofs,  is  to 
become  the  assignee  of  all  the  patents  held  by  the  different 
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corporations  and  business  firms  in  the  United  States  which 
are  engaged  in  the  manufacture  and  sale  of  spring-tooth 
harrows;  to  grant  licenses  to  such  corporations  and  firms 
to  use  the  patents  so  assigned  upon  the  payment  by  them  of 
a  royalty  of  one  dollar  for  each  harrow  manufactured  and 
sold;  to  take  charge  of  all  litigation  of  its  licensees  in  rela- 
tion to  such  patents,  and  to  prosecute  all  infringements  of  any 
patent  so  assigned;  to  pay  all  costs  and  expenses  of  sudi 
litigation;  and  to  fix  and  regulate  the  price  at  which  such 
harrows  shall  be  sold  by  its  licensees.  The  complainant 
corporation  is  not  organized  for  the  manufacture  and  sale 
of  harrows  under  the  patents  assigned  to  it,  nor  has  it  ever 
engaged  in  their  manufacture  and  sale.  A  majority  of  all 
the  corporations  and  firms  engaged  in  the  manufacture  and 
sale  of  spring-tooth  harrows  in  the  United  States  have  as- 
signed the  patents  owned  by  them,  respectively,  to  the  com- 
plainant, and  have  receiyed  from  it  licenses  to  manufacture 
and  sell  harrows  under  the  patents  severally  assigned  by  them 
to  it  The  patent  in  suit  is  one  of  those  so  assigned  to  the 
complainant  by  D.  C.  &  H.  C.  Reed  &  Co.,  who  have  received 
an  exclusive  license  from  the  complainant  to  manufacture 
and  sell  harrows  under  that  patent  practically  in  all  the 
territory  covered  by  it  So  far  as  I  can  perceive,  the  com- 
plainant is  organized  to  receive  assignmente  of  the  legal 
title  of  harrow  patents,  to  grant  back  licenses  to  their  as- 
signors to  use  and  enjoy  the  same,  to  collect  from  each  mem- 
ber of  the  combination  or  trust  one  dollar  as  a  license  fee 
for  each  harrow  manufactured  and  sold,  to  regulate  and 
control  the  price  at  which  harrows  may  be  sold  by  the  m^n- 
bers  of  the  combination,  and  to  prosecute  and  defend  all 
suite  involving  the  allied  infringement  of  such  assigned 
patents. 

It  seems  to  me  that  such  a  combination  is  illegal,  and  that 
ite  purposes  are  violative  of  sound  public  policy.  The  com- 
mon law  forbids  the  organization  of  such  combinations, 
composed  of  numerous  corporations  and  firms.  They  are 
dangerous  to  the  peace  and  good  order  of  society,  and  they 
arn^te  to  themselves  the  exercise  of  powers  destructive 
of  the  right  of  free  competition  in  the  markete  of  the  coun- 
try, and,  by  their  aggregate  power  and  influence,  imperil 
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the  free  and  pure  administration  of  justice.  Strait  v.  nar- 
row Co.  (Sup.)  18  N.  Y.  Supp.  224;  Richardson  v.  Buhl, 
77  Mich.  632,  43  N.  W.  1102;  Emery  v.  Candle  Co.,  47  Ohio 
St  320,  24  N.  E.  660;  State  v.  Nebraska  DistiUing  Co.,  29 
Neb.  700,  46  N.  W.  155. 

Complainant  says  that  its  title  to  the  patent  in  question 
is  valid,  and  that  it  has  a  lawful  right  to  its  protection  from 
invasion  by  a  stranger,  regardless  of  the  objects  and  pur- 
poses of  the  combination  which  it  represents.  On  the  other 
hand,  the  defendants  contend  that  to  give  its  title  protection 
would  be  to  give  aid  to  the  unlawfid  pur-  [132]  poses  of  the 
combination.  In  suits  at  law  it  is  doubtless  true,  as  a  gen- 
eral proposition,  that  a  wrongdoer  will  not  be  permitted  to 
dispute  the  legal  title  of  one  in  possession  of  money  or  prop- 
erty by  showing  that  the  title  thereto  was  unlawfully  ac- 
quired, or  that  the  owner  intends  to  apply  it  to  an  unlawful 
use.  I  have  strong  doubts  whether  this  rule  ought  to  apply 
to  a  suit  in  equity,  where  nothing  but  clean  hands  and  a  good 
conscience  will  move  the  court  to  act.  The  combination  rep- 
resented by  the  complainant  is  not  illegal  in  any  other  sense, 
except  that  the  law  will  not  lend  its  aid  to  the  accomplish- 
ment of  its  purposes.  The  common  law  does  not  prohibit 
the  making  of  such  combinations.  It  merely  declines,  after 
they  have  been  made,  to  recognize  their  validity,  by  refusing 
to  make  any  decree  or  order  which  will  in  any  way  give  aid 
to  the  purposes  of  such  combinations.  It  seems  to  me  that 
the  court  cannot  sustain  the  present  bill  without  giving  aid 
to  the  unlawful  combination  or  trust  represented  by  the  com- 
plainant. The  question  is  not  free  from  doubt,  but  in  a  case 
of  doubt  I  feel  it  my  duty  to  resolve  it  in  such  a  way  as  will 
not  lend  the  countenance  of  the  court  to  the  creation  of  com- 
binations, trusts,  or  monopolies.  They  have  already  grown 
to  alarming  proportions,  and  courts,  to  the  full  extent  of  their 
powers,  ought  to  discountenance  and  repress  them. 

Turning  to  the  patent  in  question,  we  find  that  the  "  in- 
vention relates  to  improvements  in  harrows,  and  more  par- 
ticularly to  that  class  of  harrows  wherein  the  teeth  are 
spring  teeth  or  of  bow  form."  It "  consists  more  particularly 
in  a  novel  means  for  adjusting  the  said  tooth  so  as  to  give 
to  its  point  a  greater  or  less  depth  of  cut,  which  is  effected 
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by  making  that  portion  of  the  tooth  which  is  adjacent  to  the 
frame  carved  and  resting  on  a  curved  seat,  and  securing  it 
thereto  by  a  clip  or  its  equivalent,  by  the  loosening  of  which 
the  tooth  may  be  thrown  forward  or  pushed  back  beneath 
its  fastening,  thus  lowering  or  raising  its  point  The  cross- 
bar or  loop  portion  of  the  clip  is  formed  concave  upon  its 
underside,  and  with  a  concavity  greater  than  the  correspond- 
ing portion  of  the  harrow  tooth ;  so  that,  when  brought  down 
to  a  firm  bearing  upon  the  tooth,  this  cross  portion  of  the 
dip  will  find  a  firm  bearing  at  its  edges  upon  its  curved  seat 
Instead  of  employing  a  continuous  clip,  that  part  resting 
upon  the  tooth  may  be  simply  a  bar  or  plate  perforated  at 
its  ends  for  the  passage  of  bolts,  which  bolts  are  drawn 
snugly  by  nuts  upon  the  other  side  of  the  frame.  So,  also, 
a  plate  might  rest  upon  the  harrow  tooth,  and  be  held  in  its 
place  by  an  ordinary  clip,  of  uniform  dimensions  throughout, 
the  plate  not  being  perforated,  but  simply  grooved  along  that 
portion  where  the  clip  passes,  in  order  to  hold  the  clip  in  its 
place.  Other  forms  will  readily  suggest  themselves,  the 
principal  feature  of  my  invention  being  that  the  tooth  shall 
rest  upon  a  curved  seat,  and  be  capable  of  being  adjusted 
longitudinally  through  its  said  seat,  and  thereby  either  ele- 
vate or  depress  its  working  point  I  am  aware  Uiat  it  is  not 
new  with  me,  broadly  considered,  to  adjust  a  harrow  tooth 
longitudinally  upon  its  frame,  so  as  to  vary  the  depth  of  the 
cut  thereof,  and  hence  I  do  not  include  the  same  in  my  inven- 
tion. What  I  claim  is:  (1)  The  combination,  with  a  harrow 
frame  and  harrow  tooth  secured  thereon,  [188]  so  as  to  be 
longitudinally  adjusted,  of  a  fastening  clip  formed  as  des- 
cribed, whereby  only  its  two  transverse  edges  have  a  bearing 
against  the  tooth,  substantially  as  set  forth.  (2)  The  com- 
bination, with  a  harrow  frame  provided  with  a  curved  seat, 
of  a  curved  tooth  and  clip  or  its  equivalent,  D,  substantially 
as  and  for  the  purposes  described." 

The  patentee  does  not  claim  the  curved  tooth,  nor  the  curved 
seat,  nor  the  curved  or  concave  clip  with  its  biting  edges, 
nor  the  longitudinal  adjustibility  of  the  harrow  tooth  upon 
its  frame,  as  his  invention.  Each  of  these  elements  was  old 
and  well  known.  The  problem  which  he  proposed  to  him- 
self was  to  adjust  a  curved  tooth  to  a  harrow  beam  so  that 
10670*— a  Doc.  Ill,  02-1,  vol  1 ^29 
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it  could  be  readily  moved  in  the  direction  of  its  length,  and 
thus  elevate  or  depress  the  point  of  the  tooth.  The  inven- 
tion consists  in  resting  the  harrow  tooth  upon  a  curved  seat, 
and  fastening  it  in  place  with  an  adjustable  curved  or  con- 
cave clip  having  biting  edges.  In  view  of  the  prior  state 
of  the  art,  disclosed  in  the  record,  and  which  may  be  found 
fully  set  out  in  Reed  v.  Smithy  40  Fed.  882, 1  am  of  the  opin- 
ion that  the  adjustment  of  a  curved  tooth  to  a  curved  seat  on 
the  harrow  frame,  and  fastened  thereto  by  a  curved  clip  hav- 
ing biting  edges,  does  not  amount  to  invention.  It  seems  to 
me  that  a  skillful  mechanic,  familiar  with  the  construction 
of  harrows,  could  have  devised  the  method  of  adjusting  and 
fastening  the  tooth  covered  by  the  patent  by  the  simple 
exercise  of  mechanical  skill.  While  such  is  my  opinion,  I 
feel  bound  to  hold  this  patent  to  be  valid  out  of  deference  to 
many  former  adjudications  in  which  it  has  been  sustained. 
It  ought  not,  however,  to  receive  a  construction  broader  than 
the  very  terms  of  the  specification  and  claims  require. 
As  said  in  Reed  v.  Smithy  supra : 

"  We  find  It  Impossible  to  escape  the  conclusion  that  the  clip,  which 
lies  at  the  foundation  of  the  plaintiff's  patent,  is  limited  to  a  curved 
clip  with  biting  edges,  designed  to  hold  the  tooth  rigidly  to  its  seat" 

The  patent  then  embraces  a  curved  clip,  having  biting 
edges,  in  connection  with  a  curved  tooth  and  a  curved  seat 
for  the  same.  The  specification  declares  that  "  the  principal 
feature  of  the  invention  is  that  the  tooth  shall  rest  upon  a 
curved  seat" 

The  defendants  are  alleged  to  have  infringed  by  the  sale 
of  harrows  manufactured  under  letters  patent  No.  444248, 
dated  January  6,  1891,  issued  to  Huson  V.  Miller  for  an 
alleged  improvement  in  spring-toothed  harrows.  In  this 
patent  the  harrow  beam  has  a  channel  crossing  its  under- 
face,  in  which  channel  a  flat  metal  plate  is  fastened  by  a  pin, 
and  the  tooth  is  placed  in  the  channel,  and  rests  against  the 
metal  plate  at  its  outer  edges,  and  is  fastened  by  an  ordinary 
flat  clip,  which  comes  in  contact  with  the  tooth  at  a  point 
situated  centrally  in  relation  to  the  edges  of  the  plate,  and 
upon  its  convex  side.  When  the  dip  is  drawn  down  upon 
the  convex  side  of  the  tooth,  it  presses  the  concave  side  of  the 
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tooth  firmly  upon  the  outer  edges  of  the  plate,  thus  holding 
the  tooth  m  place.  The  tendency  of  the  pressure  of  the  clip 
is  to  slightly  elevate  the  point  of  the  tooth.  While  the  re- 
sult produced  by  each  device  is  the  same,  [184]  the  means 
used  to  produce  it  differ.  In  the  defendants'  device  the 
tooth  does  not  rest  on  a  curved  seat,  nor  is  it  held  in  place 
by  a  curved  clip  having  biting  edges.  The  patent  office  evi- 
dently considered  the  difference  between  the  two  devices  so 
substantial  that  the  Miller  patent  was  not  regarded  as  an 
infringement  of  the  complainant's  patent 

In  view  of  the  narrow  construction  which  I  feel  con- 
strained to  put  upon  the  complainant's  patent,  I  do  not  re- 
gard the  Miller  patent  as  embodying  an  infringing  device; 
and,  as  that  device  is  the  one  used  in  the  harrows  sold  by  the 
defendants,  they  cannot  be  held  liable  for  infringement. 
The  bill  is  therefore  dismissed  for  want  of  equity,  at  com- 
plainant's costs. 


[698]    UNITED  STATES  v.  CASSIDY  ET  AL. 

(District  Ck)nrt,  N.  D.  California.    AprU  1  and  2,  1896.) 
[67  Fed.,  69a] 

001I8FIB40T  TO  COMMTT  OlTBNSES  AGAIH8T  TBB  UNTEKD  BrATEB—^BLKf. 

St.  I  5440.--Tbe  statute  relating  to  conspiracies  to  commit  offenses 
against  tbe  United  States  (Rev.  St  |  5440)  contains  three  elements, 
wliicb  are  necessary  to  constitute  tbe  offense.  These  are:  (1)  The 
act  of  two  or  more  persons  conspiring  together;  (2)  to  commit  any 
otteoae  against  the  United  States ;  (8)  the  oyert  act,  or  the  element 
of  one  or  more  of  such  parties  doing  any  act  to  effect  the  object  of 
the  confipiracy.a 

SAJc»--€k>NSFiB40T  DinifBD.— A  conspiracy  is  a  combination  of  two 
or  more  persons  by  concerted  action  to  accomplish  a  criminal  or 
unlawfol  purpose,  or  some  purpose  not  in  itself  criminal,  by  crim- 
inal or  unlawful  means.  PetHbone  t.  U.  S^  13  Sup.  Ot  643, 148  U.  S. 
208,cited. 

Samb— Manrkb  of  OoHSPmiiVG.— The  common  design  is  the  essence  of 
the  charge;  but  it  is  not  necessary  that  two  or  more  persons  should 
meet  together,  and  rater  into  an  explicit  or  formal  agreement  tor  an 
unlawful  scheme,  or  that  they  should  directly,  by  words  or  in  wrlt- 
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iug,  state  what  tbe  unlawful  scheme  was  to  be,  and  the  details  of  the 
plan  or  the  means  by  which  the  unlawful  combination  was  to  be 
made  effective.  It  Is  sufficient  If  two  or  more  persons,  in  any  man- 
ner or  through  any  contrivance,  positively  or  tacitly,  come  to  a 
mutual  understanding  to  accomplish  a  common  and  unlawful  design. 

Same — Pabties  to  Conspibacy. — Where  an  unlawful  end  is  sought  to 
be  effected,  and  two  or  more  persons,  actuated  by  the  common  purpose 
of  accomplishing  that  end,  work  together  In  any  way  in  furtherance 
of  the  unlawful  scheme,  every  one  of  said  persons  becomes  a  mem- 
ber of  the  conspiracy,  although  the  part  any  one  was  to  take  therein 
was  a  subordinate  one,  or  was  to  be  executed  at  a  remote  distance 
from  the  other  conspirators. 

Same. — Any  one  who,  after  a  conspiracy  Is  formed,  and  who  knows  of 
Its  existence  joins  therein,  becomes  as  much  a  party  thereto  from 
that  time  as  If  he  had  originally  conspired.  I/.  8.  v.  Babcock,  Fed. 
Cas.  No.  14487,  3  Dill.  586,  cited. 

Same — Evidence — Acts  of  One  Party. — Where  several  persons  are 
proved  to  have  combined  together  for  the  same  illegal  purpose,  any 
act  done  by  one  of  them,  in  pursuance  of  the  original  concerted  plan, 
and  with  reference  to  the  common  object.  Is,  In  the  contemplation 
of  the  law,  the  act  of  the  whole  party,  and  therefore  the  proof  of 
such  act  will  be  evidence  against  any  of  the  others  who  were  engaged 
In  the  conspiracy. 

Same — Declarations  by  Parties. — Any  declaration  made  by  one  of 
the  parties,  during  the  pendency  of  the  Illegal  enterprise,  Is  not  only 
evidence  against  himself,  but  against  all  the  other  conspirators, 
who,  when  the  combination  is  proved,  are  as  much  responsible  for 
such  declarations,  and  the  acts  to  which  they  relate,  as  If  made  and 
committed  by  themselves.  This  rule  applies  to  the  declaration  of  a 
co-conspirator,  although  he  may  not  himself  be  under  prosecution. 

Same — Conspiracy  as  Distinct  Offense. — ^The  law  regards  the  act 
of  unlawful  combination  and  confederacy  as  dangerous  to  the  peace 
of  society,  and  declares  that  such  combination  and  confederacy 
to  commit  crime  requires  an  additional  restraint  to  those  provided 
for  the  commission  of  the  crime  Itself.  It  therefore  makes  criminal 
the  conspiracy  itself,  with  penalties  and  punishments  dis- 
[699]  tinct  from  those  It  attaches  to  the  crime  which  may  be  the 
object  of  the  conspiracy. 

Same — Means  Contempi*ated — Alt^egations  and  Proofs. — It  is  not  in- 
cumbent upon  the  prosecution  to  prove  'that  all  the  means  set  out 
in  the  Indictment  were  in  fact  agreed  upon  to  carry  out  the  con- 
spiracy, or  that  any  of  them  were  actually  used  or  put  in  operation. 
It  is  sufficient  if  it  be  shown  that  one  or  more  of  the  means  de- 
scribed in  the  Indictment  were  to  be  used  to  execute  that  purpose. 

Same — Overt  Acts. — While  at  common  law  It  was  not  necessary  to  aver 
or  prove  an  overt  act  In  furtherance  of  a  conspiracy,  yet,  under  the 
statute  relating  to  conspiracies  to  commit  an  offense  against  the 
United  States,  the  doing  of  some  act  in  pursuance  of  the  conspiracy 
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Is  made  an  Ingredient  of  the  crime,  and  must  be  established  as  a 
necessary  element  thereof,  although  the  act  may  not  be  in  itself 
criminaL     U.  B.  ▼.  Thompson,  31  Fed.  831,  12  Sawy.  165,  cited. 

Same. — It  Is  not  necessary,  however,  to  a  verdict  of  guilty,  that  the 
Jury  should  find  that  each  and  every  one  of  the  overt  acts  charged 
In  the  indictment  was  in  fact  committed ;  but  it  is  sufficient  to  show 
that  one  or  more  of  these  acts  was  committed,  and  that  it  was  done 
In  furtherance  of  the  conspiracy. 

Obstbuctimg  the  Mails. — ^Rev.  St.  §  3095. — ^Although  the  law,  which 
now  appears  in  Rev.  St  §  3995,  and  which  makes  it  an  offense  to 
obstruct  and  retard  the  passage  of  the  United  States  mails,  was 
originally  passed  prior  to  the  introduction  into  the  United  States 
of  the  method  of  transporting  mail  by  railroads,  and  the  phraseology 
of  the  law  conforms  to  conditions  prevailing  at  that  time  (March 
8,  1825),  yet  it  is  equally  applicable  to  the  modem  system  of  con- 
veyance and  protects  alilse  the  transportation  of  the  mail  by  the 
**  limited  express  "  and  by  the  old-fashioned  stagecoach. 

Same. — ^The  statute  applies  to  all  persons  who  "knowingly  and  will- 
fully "  obstruct  and  retard  the  passage  of  the  mails  or  the  carrier 
carrying  the  same;  that  is,  to  those  who  know  that  the  acts  per- 
formed, however  innocent  they  may  otherwise  be^  will  have  the 
effect  of  obstructing  and  retarding  the  mail,  and  who  perform  the 
acts  with  the  intent  that  such  shall  be  their  operation.  17.  B,  y. 
Kirhy,  7  WalL  486,  cited. 

Same. — The  statute  also  applies  to  persons  who,  having  in  view  the 
accomplishment  of  other  purposes,  perform  unlawful  acts,  which 
have  the  effect  of  obstructing  and  retarding  the  passage  of  the  mails. 
In  such  case,  an  intent  to  obstruct  and  retard  the  mails  will  be  im- 
puted to  the  authors  of  the  unlawful  act,  although  the  attainment 
of  other  ends  may  have  been  their  primary  object  V.  8,  v.  Kirhy, 
7  Wall.  485,  cited. 

Same— Mail  Tbains. — ^A  mall  train  is  a  train  as  usually  and  regu- 
larly made  up,  including  not  merely  a  mall  car,  but  such  other  cars 
as  are  usually  drawn  in  the  train.  If  the  train  usually  carries  a 
Pullman  car,  then  such  train,  as  a  mail  train,  would  include  the  Pull- 
man car  is  a  part  of  its  regular  make  up.  Therefore,  if  such  a  train 
Is  obstructed  or  retarded  because  It  draws  a  Pullman  car,  it  Is  no 
defense  that  the  parties  so  delaying  it  were  willing  that  the  mall 
should  proceed  if  the  Pullman  car  were  left  behind.  17.  8.  v.  OUnrk, 
Fed.  Cas.  No.  14805,  23  Int  Rev.  Rec.  806,  followed. 

Same.— Any  train  which  is  carrying  mail,  under  the  sanction  of  the 
postal  authorities,  is  a  mail  train,  in  the  eye  of  the  law. 

Same->Intbnt. — ^It  is  not  necessary  that  defendants  should  be  shown 
to  have  had  knowledge  that  the  mails  were  on  board  of  a  train 
which  they  have  detained  and  disabled.  On  the  contrary,  they  are 
chargeable  with  an  [700]  intuit  to  do  whatever  is  the  reasonable 
and  natural  consequence  of  their  acts ;  and  as  the  laws  make  all 
railways  postal  routes  of  the  United  States,  and  It  Is  within  every 
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one's  knowledge  that  a  large  portion  of  the  imssenger  trains  carry 
mall,  It  Is  to  be  presumed  that  any  person  obstructing  one  of  those 
trains  contemplates,  among  other  intents,  the  obstruction  of  the 
malL    U.  8,  t.  Dehs,  65  Fed.  211,  followed. 

Ck>MBINATI0N8     TO     ObSTBUOT    INTXBSTATE    COMMKBOE — ^AOT     JULT     2, 

1890.— The  word  '*  commerce,"  as  used  in  the  act  of  July  2,  1890,  to 
protect  trade  and  conmierce  against  unlawful  restraints  and  monop- 
olies, and  In  the  constitution  of  the  United  States,  has  a  broader 
meaning  than  the  word  "  trade."  Commerce  among  the  states  con- 
sists of  intercourse  and  traffic  between  their  citizens,  and  includes 
the  transportation  of  persons  and  property,  as  well  as  the  purchase, 
sale,  and  exchange  of  commodities. 

Samk. — While  the  primary  object  of  the  statute  was  doubtless  to 
prev^it  the  destruction  of  legitimate  and  healthy  competition  in 
interstate  comm«x:e,  by  the  engrossing  and  monopolizing  of  the 
markets  for  commodities,  yet  its  provisions  are  broad  enough  to 
reach  a  combination  or  conspiracy  that  will  interrupt  the  transpor- 
tati(m  of  such  commodities  and  persons  from  one  state  to  another. 
U.  8.  T.  Workinginen*8  Amalgamated  Cowicih  54  Fed.  995,  cited. 

Sami — ^PuLLMAK  Oabs. — ^Pullmsn  cars  in  use  upon  railroads  are  in- 
stmmoitalitles  of  "  conmaerce."    17.  8.  y.  Deha,  64  Fed.  763,  dted. 

00!r8PIBACIl»--€01iBINATI0NS    OF    RAnJtOAP     EMPU>TS&— UNIONB    AND 

PiOTBonvB  Associations — Strikes. — ^The  employ^  of  railway  com- 
panies haye  a  right  to  organize  for  mutual  benefit  and  protection, 
and  for  the  purpose  of  securing  the  highest  wages  and  the  best 
conditions  they  can  command.  They  may  appoint  officers,  who  shall 
adTlse  them  as  to  the  course  to  be  taken  in  their  relations  with 
their  employer,  and  they  may,  if  they  choose,  repose  in  their  officers 
authority  to  order  them,  or  any  of  them,  on  pain  of  expulsion 
from  their  union,  peaceably  to  leave  the  employm^t  because  the 
terms  thereof  are  unsatisfactory.  But  it  is  unlawful  for  them  to 
combine  and  quit  work  for  the  purpose  of  compelling  their  employer 
to  withdraw  from  his  relations  with  a  third  party,  for  the  purpose 
of  injuring  that  third  party.  Thomas  v.  Baihoay  Co.,  62  Fed.  817, 
followed. 

Sams.— A  strike,  or  a  preconcerted  quitting  of  work,  by  a  combination 
of  railroad  employ^  is,  in  itself,  unlawful,  if  the  concerted  action 
Is  knowingly  and  willfully  directed  by  the  parties  to  it  for  the  pur- 
pose of  obstructing  and  retarding  the  passage  of  the  mails,  or  in 
restraint  of  trade  and  commerce  among  the  states. 

CuMiNAL  Law — ^Bxasonabli  Doubt. — ^A  reasonable  doubt  is  one  aris- 
ing out  of  the  evidence;  not  an  imaginary  doubt,  a  fanciful  con- 
jecture, or  strained  inference,  but  such  a  doubt  as  a  reasonable 
man  would  act  upon  or  decline  to  act  upon  when  his  own  concerns 
are  involved, — a  doubt  for  which  a  good  reason  can  be  given, 
which  reason  must  be  based  upon  the  evidence  or  want  of  evidence. 

Sams— PaovmcB  of  Jttby— Gbbdiklitt  of  Wititsssks. — ^The  Jury  are 
the  exclusive  Judges  of  the  credibility  of  the  witnesses.    A  witness 
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Is  presmned  to  speak  the  truth,  but  this  preramptlon  may  be  re- 
pelled b7  the  mamier  in  which  he  teetUleB,  by  the  character  of  hia 
testimony,  or  by  the  evidence  affecting  his  cliaracter  for  truth,  lu>n- 
eety,  or  integrity,  or  his  motiyea,  and  by  contrary  evidence.  But 
tbe  power  <^  the  Jury  to  Judge  of  the  effect  of  evidence  ia  not 
arbitrary;  it  must  be  exercised  with  legal  discretion,  and  In  sub- 
ordinatkm  to  the  rules  of  evidence. 

This  was  an  indictment  against  John  Cassidy,  John 
Mayne,  and  others,  under  Bey.  St  §  6440,  for  conspiracy  to 
commit  offenses  against  the  United  States,  namely,  the  of- 
fense of  obstructing  the  [701]  mails  of  the  United  States, 
and  the  offense  of  combining  and  conspiring  to  restrain 
trade  and  commerce  between  the  states  of  the  Union  and 
with  foreign  countries.  The  prosecutions  grew  out  of  the 
great  Pullman  strike,  which  occurred  during  June  and  July, 
1894,  and  which  was  mainly  supported  and  carried  on 
through  the  organization  known  as  the  ^^  American  Railway 
Union.*'  The  charge  delivered  by  Judge  Morrow  in  th^ 
case  is  believed  to  be  the  longest  ever  delivered  in  a  criminal 
case  in  this  country,  and  only  exceeded  in  any  case  by  the 
charge  of  Lord  Chief  Justice  Cockbum  in  the  Tichbome 
Case.  While  only  two  of  the  defendants  were  tried,  the  case 
was  treated  as  a  test  case,  both  by  the  government  and  by 
the  strikers,  and  it  involved,  as  a  practical  result,  the  dispo- 
sition of  some  182  other  cases.  Most  of  the  defendants  were 
recognized  leaders  of  the  strike  in  California.  The  char- 
acter of  the  charge — conspiracy  to  retard  the  United  States 
mails  and  restrain  interstate  commerce — brought  up  the  en- 
tire strike,  so  far  as  the  Pacific  coast  was  concerned.  Two 
hundred  and  sixteen  witnesses  were  examined,  and  the  trial 
occupied  five  months,  beginning  November  12, 1894,  and  end- 
ing April  6, 1896.  The  testimony  covered  nearly  6,000  pages 
of  typewritten  matter,  and  was  practically  a  record  of  all 
the  incidents  relating  to  the  strike.  The  charge  was  deliv- 
ered on  April  1  and  2, 1895. 

H.  S.  Foote,  Special  Assistant  United  States  Attorney,  and 
Samuel  Knight^  Assistant  United  States  District  Attorney. 

Oeo.  W.  Monteithj  for  defendants. 
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Morrow,  District  Judge  (charging  jury). 

Gentlemen  of  the  Jury:  I  congratulate  you  on  the  ap- 
proaching termination  of  this  case.  For  five  months  you 
have  been  required  to  give  your  constant,  and,  I  might  say, 
exclusive,  attention  to  the  daily  proceedings  in  this  court 
The  trial  of  the  case  has  been  protracted,  but  I  am  not  pre- 
pared to  say  that  any  greater  time  has  been  occupied  than 
was  necessary,  under  the  circumstances,  to  secure  the  testi- 
mony of  the  216  witnesses  who  have  appeared  before  you 
upon  the  stand.  The  nature  of  the  charges  against  the  de- 
fendants now  on  trail,  covering,  as  they  do,  the  whole  field 
of  the  railroad  strike  of  last  sunmier  in  this  district,  neces- 
sarily involves  the  closest  scrutiny  into  every  feature  of  that 
aflfair.  In  this  examination  you  have  displayed  a  patient 
interest  of  such  a  commendable  character  as  to  call  for  the 
special  acknowledgment  of  the  court.  You  are,  indeed,  en- 
titled to  the  gratitude  of  every  good  citizen  of  the  com- 
munity for  the  sacrifices  you  are  making,  and  for  the  serv- 
ice you  are  rendering  in  the  faithful  performance  of  a  public 
duty. 

In  submitting  the  case  to  your  consideration,  it  becomes 
my  duty  to  call  your  attention  to  the  character  of  the  charges 
against  the  defendants,  and  the  provisions  of  law  under 
which  the  prosecution  is  being  conducted.  It  is  the  duty 
of  the  court  to  declare  the  law ;  it  is  your  exclusive  province 
and  responsibility  to  apply  the  law  so  declared  to  the  facts 
as  you,  upon  your  conscience,  believe  them  to  be  established. 

[702]  The  indictment  contains  two  counts,  which,  in  gen- 
eral terms,  charge  that  the  defendants  conspired,  combined, 
and  agreed  together,  and  with  divers  other  persons,  to  ob- 
struct and  retard  the  passage  of  the  United  States  mails, 
and  the  carrier  carrying  the  same,  and  also  that  they  en- 
gaged in  a  combination  and  conspiracy  in  restraint  of  trade 
and  commerce  among  the  several  states  of  the  United  States, 
and  with  foreign  countries.  The  crime  of  conspiracy  is 
besed  upon  section  5440  of  the  Revised  Statutes  of  the  United 
States,  which  provides  as  follows: 

"If  two  or  more  persons  conspire  either  to  commit  any  offense 
against  the  United  States  or  to  defraud  the  United  States  In  any 


Digitized  by 


Google 


UNITED  STATES  V.  0A88IDY.  466 

Obarse  to  tbe  Jury. 

manner  or  for  any  purpoee,  and  one  or  more  of  snch  parties  do  any 
act  to  effect  tbe  object  of  tbe  conspiracy  all  tbe  parties  to  sucb 
conspiracy  sball  be  liable  to  a  penalty  of  not  more  tban  ten  thousand 
dollars,  or  to  imprisonment  for  not  more  tban  two  years  or  to  both 
fine  and  imprisonment,  in  tbe  discretion  of  tbe  court" 

To  make  this  statute  as  clear  to  you  as  possible,  I  will 
call  your  attention  to  its  three  essential  provisions.  The  first 
element  is  the  act  of  two  or  more  persons  conspiring  together ; 
the  second  is  to  commit  any  offense  against  the  United 
States;  and  the  third  is  what  is  termed  the  ''  overt  act^"  or 
the  element  of  one  or  more  of  such  parties  doing  any  act 
to  effect  the  object  of  the  conspiracy.  With  respect  to  the 
first  element,  we  find  that  a  conspiracy  has  been  described 
as  a  combination  of  two  or  more  persons,  by  concerted  action, 
to  accomplish  a  criminal  or  unlawful  purpose,  or  some  pur- 
pose not  in  itself  unlawful  or  criminal,  by  criminal  or  un- 
lawful means.  Pettibone  v.  U.  S.,  148  U.  S.  203, 13  Sup.  Ct 
542.  The  conmion  design  is  the  essence  of  the  charge,  and 
while  it  is  necessary,  in  order  to  establish  a  conspiracy,  to 
prove  a  combination  of  two  or  more  persons,  by  concerted 
action,  to  accomplish  the  criminal  or  unlawful  purpose,  it 
is  not  necessary  to  constitute  a  conspiracy  that  two  or  more 
persons  should  meet  together,  and  enter  into  an  explicit  or 
formal  agreement  for  an  unlawful  scheme,  or  that  they 
should  directly,  by  words  or  in  writing,  state  what  the  un- 
lawful scheme  was  to  be,  and  the  details  of  the  plan  or  means 
by  which  the  unlawful  combination  was  to  be  made  effective. 
It  is  sufficient  if  two  or  more  persons,  in  any  manner,  or 
through  any  contrivance,  positively  or  tacitly  come  to  a 
mutual  understanding  to  accomplish  a  conmion  and  unlawful 
design.  In  other  words,  where  an  unlawfid  end  is  sought 
to  be  effected,  and  two  or  more  persons,  actuated  by  the  com- 
mon purpose  of  accomplishing  that  end,  work  together,  in 
any  way,  in  furtherance  of  the  unlawful  scheme,  every  one 
of  said  persons  becomes  a  member  of  the  conspiracy,  although 
the  part  he  was  to  take  therein  was  a  subordinate  one,  or 
was  to  be  executed  at  a  remote  distance  from  the  other  con- 
spirators. A  combination  formed  by  two  or  more  persons, 
to  effect  an  unlawful  end,  is  a  conspiracy,  said  persons  acting 
under  a  common  purpose  to  accomplish  the  end  designed. 
Any  one  who,  after  a  conspiracy  is  formed,  and  who  knows 
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of  its  existence,  joins  therein,  beccmies  as  much  a  party 
thereto,  from  that  time,  as  if  he  had  originally  conspired. 
V.  S.  V.  Babcocky  8  Dill.  686,  Fed.  Gas.  No.  14487.  Further- 
more, where  several  persons  are  proved  to  have  combined 
together  for  the  same  [703]  illegal  purpose,  any  act  done 
by  one  of  the  parties  in  pursuance  of  the  original  concerted 
plan,  and  with  reference  to  the  common  object,  is,  in  the  con- 
templation of  the  law,  the  act  of  the  whole  party,  and 
therefore  the  proof  of  such  act  will  be  evidence  against  any 
of  the  others  who  were  engaged  in  the  same  conspiracy.  It 
is  also  true  that  any  declaration  made  by  one  of  the  parties 
during  the  pendency  of  the  illegal  enterprise  is  not  only 
evidence  against  himself,  but  is  evidence  against  the  other 
parties,  who,  when  the  combination  is  proved,  are  as  much 
responsible  for  such  declarations  and  the  acts  to  which  they 
relate  as  if  made  and  committed  by  thranselves.  This  rule, 
you  will  imderstand,  applies  to  the  declaration  of  a  co- 
conspirator, although  he  may  not  be  under  prosecution,  his 
declaration  being  equally  admissible  with  those  of  one  under 
indictment  and  prosecution. 

The  confederacy  to  commit  an  offense  is  the  gist  of  the 
criminality  under  the  law.  The  law  regards  the  act  of  un- 
lawful combination  and  confederacy  as  dangerous  to  the 
peace  of  society,  and  declares  that  such  combination  and  con- 
federacy of  two  or  more  persons,  to  commit  crime,  requires 
an  additional  restraint  to  those  provided  for  the  commission 
of  the  crime,  and  makes  criminal  the  conspiracy,  with  penal- 
ties and  punishments  distinctive  from  those  prescribed  for  the 
crime  which  may  be  the  object  of  the  conspiracy.  You  will 
readily  understand  why  this  is  true.  A  conspiracy  becomes 
powerful  and  effective  in  the  accomplishment  of  its  illegal 
purpose  in  proportion  to  the  numbers,  power,  and  strength  of 
the  combination  to  effect  it  It  is  also  true  that,  as  it  involves 
a  number  in  a  lawless  enterprise,  it  is  proportionately  demor- 
alizing to  the  well-being  and  character  of  the  men  engaged  in 
it,  and,  as  a  consequence,  to  the  safety  of  the  community  to 
which  they  belong. 

The  second  essential  element  in  the  offense  described  by 
the  statute  is  the  purpose  of  the  conspirators  to  commit  an  of- 
fense against  the  United  States.    The  indictment  charges 
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that  the  defendants  conspired  with  others  to  commit  two  of- 
fense against  the  United  States, — one  to  obstruct  and  retard 
the  passage  of  the  United  States  mail  and  the  carrier  carry- 
ing; the  same;  and  the  other,  that  they  engaged  in  a  combina- 
tion and  conspiracy  in  restraint  of  trade  and  commerce 
am<Mig  the  several  states  of  the  United  States  and  with  for- 
eign conntries.  The  first  charge  is  based  upon  the  provisions 
of  section  3996  of  the  Revised  Statutes,  which  provides  as 
follows: 

**Aiiy  person  who  shall  knowingly  and  wlllfally  obstmct  and  retard 
tbe  passage  of  the  mail,  or  any  carriage,  horse,  driver,  or  carrier  car- 
ryinir  the  same,  shall,  for  every  sach  offense^  be  punishable  by  a  fine 
of  not  more  than  one  hundred  dollars." 

This  section  of  the  Revised  Statutes  was  originally  section 
9  of  the  act  of  March  8, 1826  (4  Stat.  104),  and,  having  been 
passed  prior  to  the  introduction  into  the  United  States  of  the 
method  of  transporting  mail  by  railroads,  the  phraseology  of 
the  law  conformed  to  the  conditions  prevailing  at  that  time, 
but  it  is  equally  applicable  to  the  modem  system  of  convey- 
ance, and  protects  alike  the  transportation  of  the  mail  by  the 
*'•  limited  express,"  as  it  does  the  carriage  by  the  old-fashioned 
stagecoach.  There  are,  however,  certain  [704]  provisions 
of  law  directed  specifically  to  the  transportation  of  the  mail 
by  railroad  trains,  to  which  I  desire  to  call  your  attention. 

Section  8964  of  the  Revised  Statutes  provides  as  follows: 

"The  following  are  established  post-roads:  •  •  •  All  railroads 
or  parts  of  railroads  which  are  now  or  hereafter  may  be  In  operation." 

Section  3,  Act  March  8,  1879  (20  Stat.  358),  provides 
^  that  the  postmaster  general  shall,  in  all  cases,  decide  upon 
what  trains  and  in  what  manner  the  mails  shall  be  conveyed,*' 
Section  4000  of  the  Sevised  Statutes  provides  that: 

"  Every  railway  company  carrying  the  mail  shall  carry  on  any  train 
which  may  ran  over  its  road,  and  without  extra  charge  therefor,  all 
mailable  matter  directed  to  be  carried  thereon,  with  the  person  in 
(diarge  of  the  same.*'  , 

There  is  still  another  provision  of  law  applicable  to  the 
transportation  of  mails  on  the  Pacific  railroads,  which  is  as 
follows: 

''That  the  grants  aforesaid  are  made  upon  the  condition  that  said 
company  shall  •  •  •  transport  malls  •  •  •  npon  said  rail- 
road for  the  government,  whenever  required  to  do  so  by  any  depart- 
ment thereof,  and  that  the  government  shall  at  all  times  have  the 
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preference  in  the  use  of  the  same  for  all  the  purposes  aforesaid  (at 
fair  and  reasonable  rates  of  compensation,  not  to  exceed  the  amounts 
paid  by  private  parties  for  the  same  kind  of  service ),  and  all  compen- 
sation for  services  rendered  to  the  government  shall  be  applied  to  the 
payment  of  said  bonds  and  Interest  until  the  whole  amount  is  fully 
paid."  Act  July  1, 1862,  to  aid  in  construction  of  a  railroad  and  tele- 
graph line  from  the  Missouri  river  to  the  Pacific  Ocean,  |  6  (12 
Stat  493). 

Becurring,  now,  to  section  8995  of  the  Eeyised  Statutes, 
making  it  an  offense  to  obstruct  and  retard  the  passage  of  the 
mails,  and  you  will  observe  that  the  statute  applies  to  those 
persons  who  ^^  knowingly  and  willfully''  obstruct  and  retard 
the  passage  of  the  maik,  or  the  carrier  carrying  the  same; 
that  is  to  say,  to  those  who  know  that  the  acts  performed, 
however  innocent  they  may  otherwise  be,  will  have  the  effect 
of  obstructing  and  retarding  the  passage  of  the  mail,  and 
they  perform  the  acts  with  the  intention  that  such  shall  be 
their  operation  IJ.  S.  v.  Eirby,  7  Wall.  485.  "  It  would  be 
no  defense  under  this  statute,''  said  an  eminent  judge  in  a 
recent  case,  ^^that  the  obstruction  was  effected  by  merely 
quitting  employment,  where  the  motive  of  quitting  was  to 
retard  the  mails,  and  had  nothing  to  do  with  the  terms  of 
employment    Thomas  v.  Railway  Co.,  62  Fed.  822. 

The  statute  also  applies  to  those  persons  who,  having  in 
view  the  accomplishment  of  other  purposes,  perform  unlaw- 
ful acts,  which  have  the  effect  of  obstructing  and  retarding 
the  passage  of  the  mails.  In  such  case,  the  intention  to  ob- 
struct and  retard  the  passage  of  the  mails  will  be  imputed  to 
the  authors  of  the  unlawful  act,  although  the  attainment  of 
other  ends  may  have  been  their  primary  object.  U.  S.  v. 
Kirbyj  supra. 

The  second  offense,  which,  it  is  charged  in  the  indictment, 
was  the  object  of  the  conspiracy,  was  to  restrain  trade  and 
commerce  among  the  several  states  and  with  foreign  nations. 
This  offense  is  described  in  an  act  of  congress  entitled  ^^An 
act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies,"  approved  July  2,  1890  (26  Stat 
209),  which  provides  as  follows: 

[705]  •*  Section  1.  Every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among 
the  several  states,  or  with  foreign  nations,  is  hereby  declared  to  be 
illegal.  Every  person  who  shall  make  any  such  contract  or  engage  in 
any  such  combination  or  conspiracy,  shall  be  deemed  guilty  of  a  mis- 
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dmneanor,  and,  on  conyletlon  thereof*  shall  be  imniahed  by  a  fine  not 
exceeding  five  thousand  dollars,  or  by  Imiyrisonment  not  exceeding  one 
year,  or  by  both  said  pnnlsbments,  in  the  discretion  of  the  court" 

"  Trade  "  has  been  defined  as  "  the  exchange  of  commodi- 
ties for  other  commodities  or  for  money;  the  business  of 
buying  and  selling;  dealing  by  way  of  sale  or  exchange." 
The  word  "  commerce,''  as  used  in  the  statute  and  under  the 
terms  of  the  constitution,  has,  however,  a  broader  meaning 
than  the  word  "trade."  Commerce  among  the  states  con- 
sists of  intercourse  and  traflSc  between  their  citizens,  and 
includes  the  transportation  of  persons  and  property,  and  the 
navigation  of  public  waters  for  that  purpose,  as  well  as  the 
purchase,  sale,  and  exchange  of  commodities.  County  of 
Mobile  V.  Kimhall^  102  U.  S.  702;  Gloucester  Ferry  Co.  v. 
Pennsylvania^  114  U.  S.  203,  5  Sup.  Ct.  826.  Pullman  cars 
in  use  upon  the  roads  are  instrumentalities  of  commerce. 
U.  S.  V.  DebSj  64  Fed.  763.  The  primary  object  of  the  statute 
was,  undoubtedly,  to  prevent  the  destruction  of  legitimate 
and  healthy  competition  in  interstate  commerce  by  individ- 
uals, corporations,  and  trusts,  grasping,  engrossing,  and 
monopolizing  the  markets  for  commodities.  U.  S.  v.  Patter- 
8ony  55  Fed.  605.  But  its  provisions  are  broad  enough  to 
reach  a  combination  or  conspiracy  that  would  interrupt  the 
transportation  of  such  commodities  and  persons  from  one 
state  to  another.  U.  S.  v.  WorJdngmen^a  Amalgamated 
CouncUy  54  Fed.  995, 1000. 

We  come,  now,  to  consider  the  third  element  involved  in 
the  crime  of  conspiracy,  as  it  is  declared  in  the  statute  under 
consideration ;  that  is  to  say,  the  overt  act,  or  the  element  of 
one  or  more  of  the  parties  to  the  conspiracy  doing  any  act  to 
effect  its  object  At  common  law,  it  was  neither  necessary  to 
aver  nor  to  prove  an  overt  act  in  furtherance  of  a  conspiracy. 
Bannon  v.  U.  S.y  15  Sup.  Ct.  467.  The  offense  was  complete 
when  the  unlawful  concert  and  agreement  was  entered  into 
and  concluded,  although  nothing  was  done  in  pursuance 
thereto,  or  to  carry  it  into  effect.  It  was  one  of  the  few  cases 
in  which  the  law  undertook  to  punish  criminally  an  unexe- 
cuted intent  or  purpose  to  commit  a  crime.  U.  S.  v.  Walshy 
5  Dill.  68,  Fed.  Cas.  No.  16636.  But,  under  the  statute  of  the 
United  States  now  under  consideration,  the  doing  of  some 
act  in  pursuance  of  a  conspiracy  is  an  ingredient  of  the  crime. 
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and  must  be  established  as  a  necessary  element  of  the  offense, 
although  the  act  need  not  be  in  itself  criminal  or  amount  to 
a  crime,    V.  S.  v.  Thompson^  12  Sawy.  166,  31  Fed.  331. 

With  this  general  statement  and  explanation  of  the  statute 
involved  in  this  case,  I  will  proceed  to  consider  the  allega- 
tions in  the  indictment,  which,  as  I  said  before,  contains  two 
counts. 

The  first  count  charges  that  the  defendants  conspired  both 
to  obstruct  and  retard  the  passage  of  United  States  mails, 
and  to  unlawfully  engage  in  a  combination  and  conspiracy 
in  restraint  of  trade  and  commerce,  while  the  second  count 
charges  a  conspiracy  in  re-  [706]  straint  of  trade  and  com- 
merce alone.  Otherwise,  both  counts  are,  in  substance  and 
form,  identical.  In  general  terms,  the  two  counts  charge: 
(1)  Formation  of  the  conspiracy ;  (2)  legal  corporate  exist- 
ence of  the  Southern  Pacific  C!ompany,  and  its  means,  man- 
ner, and  methods  of  transporting  the  mails  and  interstate 
commerce;  (8)  means  conspired  to  be  used  in  effecting  the 
object  of  the  conspiracy;  (4)  overt  act  charged;  (5)  con- 
cluding with  an  allegation  of  unlawful  intent. 

Bearing  these  general  features  of  the  indictment  in  mind, 
you  will  now  be  able  to  understand  the  meaning  of  the 
various  allegations  of  the  indictment,  as  I  proceed  to  refer 
to  them  somewhat  more  in  detail. 

Taking  up  the  first  count:  The  formation  of  the  con- 
spiracy is  alleged,  and  it  is  charged  that  John  Cassidy,  John 
Mayne,  Fred  Clarke,  and  James  Rice,  with  divers  others, 
names  unknown,  did  conspire  to  obstruct  and  retard  the 
passage  of  the  mails  of  the  United  States,  and  to  restrain 
trade  and  commerce  among  the  several  states  and  with  for- 
eign nations.  (2)  The  legal  corporate  existence  of  the 
Southern  Pacific  CJompany,  and  its  means,  manner,  and 
method  of  carrying  the  mails  and  interstate  commerce,  are 
set  out  It  is  averred  that  the  Southern  Pacific  Company 
was  a  railroad  corporation,  duly  organized  and  existing 
under  the  laws  of  the  state  of  Kentucky,  engaged  in  the 
business  of  a  common  carrier  of  the  mails  of  the  United 
States,  and  of  passengers,  freight,  express  matter,  and  other 
commodities,  comprising  and  constituting  trade  and  com- 
merce, within  the  meaning  of  the  act  entitled  ^^An  act  to 
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protect  trade  and  oommerce  against  unlawful  restraints  and 
monopolies,  approved  July  2,  1890."  The  lines  of  railroad 
over  which  it  carried  on  its  mail  and  interstate  commerce; 
the  manner  and  means  employed  and  necessary  to  its  doing 
so,  viz.  yards,  depots,  tracks,  trains  of  cars,  and  other  equip- 
ment suitable  for  the  transportation  of  the  United  States 
mails,  passengers,  freight,  and  express  matter,  and  other 
commodities, — are  also  set  out.  (3)  Then  follow  the  means 
conspired  to  be  used  in  effecting  the  object  of  the  conspiracy. 
These  are,  briefly:  First.  By  forcibly  taking  and  keeping 
possession  and  control  of  all  yards,  depots,  tracks,  and  trains 
of  cars  upon  said  lines  of  railway,  and  by  forcibly  holding 
and  detaining  the  same.  Second.  By  causing  to  be  assem- 
bled, and  assembling  with,  large  crowds  of  persons  in  said 
depots  and  yards  of  said  Southern  Pacific  Company,  at 
various  points  and  places  upon  said  lines  of  railway,  in  said 
state  and  Northern  district  of  California,  to  wit:  1.  At  the 
city  and  county  of  San  Francisco.  2.  City  of  Sacramento. 
3.  City  of  Oakland.  4.  City  of  San  Jos6.  5.  City  of  Stock- 
ton. 6.  Town  or  Red  Bluff.  7.  Town  of  Dunsmuir,  county 
of  Siskiyou.  8.  City  of  Vallejo,  county  of  Solano.  9.  Town 
of  Lathrop,  county  of  San  Joaquin.  10.  Town  of  Palo  Alto, 
county  of  Santa  Clara.  By  gathering  in  great  numbers  in 
said  yards  and  depots,  and  other  places,  around,  in,  and  upon 
the  trains,  cars  and  engines  of  the  said  Southern  Pacific  Com- 
pany, and  upon  the  tracks  of  the  railways,  preventing  the 
movement  and  passage  of  said  engines,  cars,  and  trains. 
Third.  By  threats,  intimidation,  personal  assaults,  and  other 
force  and  violence,  to  prevent  the  engineers,  firemen,  con- 
duct- [707]  ors,  brakemen,  switchmen,  and  other  employ& 
of  said  Southern  Pacific  Company  from  discharging  their 
duties,  and  from  moving  and  operating  said  engines,  trains, 
and  railways.  Fourth.  By  forcibly  disconnecting  air  brakes 
upon  such  trains, — ^mail,  passenger,  and  freight.  Fifth.  By 
putting  out  the  fires  in  the  engines  drawing  the  same-  Sixth. 
By  throwing  switches,  in  order  to  prevent  the  passage  of 
such  trains  through  depots  and  stations.  Seventh.  By  open- 
ing drawbridges  over  navigable  and  other  streams,  upon 
which  drawbridges  the  tracks  of  said  railway  cars  were  situ- 
ated. Eighth.  By  burning  and  destroying  bridges,  trestles, 
and  colvertfi,  over  which  such  trains  necessarily  and  usually 
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would  pass.  Ninth.  By  loosening,  removing,  and  displacing 
the  rails  of  the  tracks  of  said  railroads.  Tenth.  By  greasing 
the  rails  of  the  said  tracks.  Eleventh.  By  stopping  trains 
upon  railway  crossings  and  upon  switches,  and  by  forcibly  re- 
fusing to  allow  such  trains  to  be  hauled  from  such  crossings 
and  switches.  Twelfth.  By  compelling  the  employ^  of  said 
railroad  company  to  leave  their  trains,  shops,  and  the  work 
of  said  company,  while  in  the  performance  of  their  duty. 
Thirteenth.  By  using  all  such  other  forcible  means  as  to 
them  should  seem  expedient  to  prevent,  for  an  indefinite 
period,  the  use  of  the  said  railways  for  the  transportation 
of  the  mails  of  the  United  States  and  interstate  commerce. 

It  will  be  well  to  observe,  at  this  point,  that  the  indictm^it 
does  not  charge  that  the  defendants  did,  in  fact,  use  or  put  in 
operation  the  means  herein  set  out,  in  effecting  the  object  of 
the  conspiracy;  the  charge  is  that  such  were  the  means  con- 
spired to  be  used  for  that  purpose.  Now,  when  you  come  to 
consider  the  testimony,  you  will  probably  find  that  some  of  * 
it  tends  to  show  that  certain  persons  did,  in  fact,  use  such 
means  to  prevent  the  movement  of  railway  trains.  This  tes- 
timony was  admitted,  not  to  prove  that  such  acts  had  been 
committed,  but  because  of  the  relevancy  of  such  testimony 
to  the  charge  in  the  indictment, — ^that  such  means  were  to  be 
used  in  effecting  the  object  of  the  conspiracy.  In  other 
words,  it  tends  to  show  that  a  conspiracy  was  formed  to  ob- 
struct and  retard  the  passage  of  the  United  States  mails, 
and  to  restrain  trade  and  commerce  among  the  several  states 
and  with  foreign  nations,  and  that  such  means  were  to  be 
used  to  carry  the  conspiracy  into  effect 

This  brings  us  to  a  feature  of  this  charge  of  conspiracy 
which  you  will  bear  in  mind.  It  is  not  incumbent  upon  the 
prosecution  to  prove  that  all  of  the  means  set  out  in  the  in- 
dictment were,  in  fact,  agreed  upon  to  carry  out  the  ccm- 
spiracy,  or  that  any  of  them  were  actually  used  or  put  into 
operation.  It  will  be  sufficient  if  it  be  established  to  your 
satisfaction,  and  beyond  a  reasonable  doubt,  that  one  or  more 
of  the  means  described  in  the  indictment  were  to  be  used  to 
execute  that  purpose. 

After  stating  the  means  by  which  the  conspiracy  was  to  be 
effected,  the  indictment  then  sets  out  the  overt  acts;  that  is 
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to  say,  it  charges  the  doing  of  certain  acts  to  effect  the  object 
of  the  conspiracy.  They  are  as  follows :  That  on  the  6th  day 
of  July,  1894,  the  defendants,  at  Palo  Alto,  (1)  forcibly  took 
possession  and  control  of  the  yards,  depots,  buildings,  tracks, 
engines,  and  cars,  and  other  appliances  and  [708]  property, 
of  the  Southern  Pacific  Company:  1.  By  causing  to  be  as- 
sembled, and  assembling  with,  a'  large  crowd  of  persons  in 
said  depots,  buildings,  and  yards  of  the  Southern  Pacific 
Company ;  and  by  gathering  with  said  crowds  of  persons  in 
said  depots,  buildings,  and  yards,  around,  in,  and  upon  the 
aforesaid  trains,  cars,  and  engines,  and  upon  the  tracks  of 
the  railways.  2.  By  threats,  intimidations,  personal  assaults, 
or  other  acts  of  force  and  violence,  in,  upon,  and  towards  the 
engineers,  firemen,  conductors,  brakemen,  switchmen,  agents, 
and  other  employes  of  said  company  having  charge  of  said 
depot,  buildings,  and  other  property,  etc.  It  is  further 
charged  (2)  that,  on  the  6th  day  of  July,  1894,  said  defend- 
ants, at  Palo  Alto,  forcibly  and  violently  prevented  the  move- 
ment of  all  trains  of  the  Southern  Pacific  Company,  to,  from, 
or  through  the  town  of  Palo  Alto:  1.  By  gathering  in 
crowds,  etc.  2.  By  placing  physical  obstructions  up<m  said 
track.  3.  By  displacing  the  switches.  4.  By  forcibly  and 
violently  assaulting,  threatening,  and  intimidating  said  engi- 
neers, firemen,  conductors,  brakemen,  switchmen,  agents,  and 
other  employes,  while  engaged  as  aforesaid.  6.  By  uncoup- 
ling the  cars  of  said  trains  and  disconnecting  the  same.  6. 
By  removing  said  cars  from  said  tracks.  7.  By  withdrawing 
the  water  from  the  boilers  and  tanks  of  said  engines,  and 
putting  out  and  removing  the  fires  therein.  8.  By  displacing 
and  removing  valves,  pins,  bolts,  plates,  and  other  appliances 
and  portions  of  the  machinery  of  said  engines  and  cars,  and 
of  the  rails  of  said  railways,  thereby  looseniim;  said  rails.  9. 
By  other  violent,  forcible,  and  unlawful  acts  and  means  to 
the  grand  jurors  unknown.  It  is  further  charged  (3)  that 
said  defendants,  at  the  time  and  place  above  indicated,  un- 
lawfully, forcibly,  and  violently  occupied  and  held  posses- 
sion and  control  of  said  yards,  depots,  tra<^,  engines,  trains 
of  cars,  and  other  appliances  and  property  of  the  Southern 
Pacific  Company,  by  the  means  aforesaid,  and  by  said  means 
excluded  the  Southern  Pacific  Company  and  its  employes 
from  the  possession,  use,  and  control  thereof,  and  by  said 

10870*— S.  Doc.  Ill,  62-1,  vol  1 30 
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means  prevented  the  movement  of  said  trains  from  and  in- 
cluding July  6  to  and  including  July  10,  ISM. 

The  same  observation,  which  I  have  just  made  to  you 
with  respect  to  the  establishing  of  one  or  more  of  the  means 
alleged  to  have  been  concocted  and  conspired  to  be  used,  is 
applicable  to  the  overt  acts  charged.  It  is  not  necessary  to 
a  verdict  of  guilty  that  you  should  find  that  each  and  every 
one  of  the  overt  acts  charged  have,  in  fact,  been  committed. 
If  you  are  satisfied  beyond  a  reasonable  doubt  that  one  or 
more  of  these  overt  acts  have  been  committed,  and  that  they 
were  done  in  furtherance  of  the  conspiracy  alleged  to  have 
been  entered  into  by  and  between  these  defendants,  and  to 
carry  out  or  eflFectuate  in  some  way  the  object  of  the  con- 
spiracy, that  is  all  that  the  law  requires.  The  indictment 
concludes  with  allegations  of  intent,  viz. :  That  the  defend- 
ants, by  the  acts  and  means  aforesaid,  knowingly  and  willfully 
obstructed  and  retarded  the  passage  of  the  mails  and  the  car- 
rier carrying  the  same,  and  restrained  interstate  commerce 
from  the  6th  of  July  to  and  including  the  10th  day  of  July, 
1894,  at  Palo  Alto.  The  second  count,  as  stated  above,  is  con- 
fined to  charging  a  conspiracy  to  restrain  trade  and  commerce 
[709]  alone;  otherwise  it  is  identical  in  form  and  substances 
with  the  count  just  elaborated  upon. 

Having  directed  your  attention  to  the  different  provisions 
of  law  involved  in  the  charges  against  these  defendants,  and 
having  also  stated  to  you,  in  brief  terms,  the  several  allega- 
tions of  the  indictment,  you  are  now  prepared  to  consider  the 
testimony  in  the  case  in  its  proper  light,  for  the  purpose  of 
determining  the  guilt  or  innocence  of  the  defendants;  but 
in  referring  to  the  testimony  you  will  distinctly  understand 
that  you  are  the  exclusive  judges  of  the  facts,  and  that  it  is 
not  my  province  or  purpose  to  intrude  upon  your  jurisdic- 
tion in  any  particular  or  to  any  degree.  If,  in  any  of  my 
rulings  during  the  progress  of  this  trial,  I  have  appeared  to 
indicate  that  any  controverted  fact  has  been  established,  or 
if  I  now  assume  or  appear  to  consider  or  treat  any  fact  as 
proved,  unless  it  may  be  an  admitted  fact,  you  will  disregard 
such  assumption,  and  act  entirely  upon  your  own  judgment 
and  conscience  in  determining  the  facts  of  the  case. 

From  what  has  been  stated,  it  will  appear  to  you  that  you 
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are  brought  to  the  consideration  of  three  questions  which 
may  be  properly  suggested  to  you  as  a  guide  for  your  deliber- 
ation: (1)  Has  the  government  proved  the  existence  of  a 
conspiracy  alleged  in  the  indictment?  (2)  If  it  did  exist, 
were  any  of  the  alleged  acts  performed  by  one  or  more  of  the 
parties  to  the  conspiracy?  (3)  If  such  a  conspiracy  existed, 
were  the  defendants  parties  to  it? 

Taking  these  questions  in  their  order,  you  will  first  con- 
sider whether  the  conspiracy  charged  in  the  indictment  has 
been  established. 

GENERAL  CX)NSPntAOT. 

This  is  the  important  question  in  this  case,  and  is  a  ques- 
tion of  fact  for  you  to  determine,  subject  to  such  rules  of  law 
as  the  court  will  give  you  to  assist  you  in  arriving  at  a  cor- 
rect conclusion.  The  evidence  on  this  point  is  largely  cir- 
cumstantial, and  involves  a  consideration  of  the  acts  of 
members  of  the  American  Railway  Union;  the  course  and 
methods  of  the  association  in  boycotting  the  Pullman  cars, 
and  subsequently  declaring  a  strike  against  the  Southern 
Pacific  Company;  and,  generally,  the  attitude  and  conduct 
of  the  strikers  and  those  acting  with  them  during  the  time 
the  strike  was  in  operation. 

AMERICAN  RAILWAY  UNION. 

The  evidence  tends  to  show  that  the  American  Railway 
Union  is  a  fraternal  organization,  composed  of  railroad  em- 
ployes below  a  certain  grade.  The  headquarters  of  the  as- 
sociation are  located  at  Chicago,  HI.  In  June  and  July  last 
Eugene  V.  Debs  was  its  president;  Geo.  W.  Howard,  vice 
president;  and  Sylvester  Keliher,  secretary.  The  union  is 
divided  up  into  local  unions.  In  the  constitution  of  the 
order,  introduced  in  evidence,  the  principles  and  purposes, 
so  far  as  they  are  pertinent  to  this  feature  of  the  case,  are 
stated  as  follows : 

"  It  is  a  self-evideDt  truth  that  '  In  union  there  is  strength/  and, 
conversely,  without  union  weakness  prevails;  therefore  the  central 
benefit  to  be  derived  from  organization  is  strength, — ^power  to  ac- 
complish that  which  defies  indl-  [710]  vidual  effort  The  American 
Railway  Union  includes  all  railway  employ^  bom  of  white  parents. 
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organized  within  one  great  brotherhood.  There  is  one  inpreme  law 
for  the  order,  one  roof  to  shelter  all,  and  all  united  when  unity  of 
action  is  required.  The  reforms  sought  to  be  inaugurated  and  the 
benefits  to  be  derived  therefrom,  briefly  stated,  are  as  follows : 

'*  First  The  protection  of  members  in  all  matters  relating  to  wages 
and  their  rights  as  employ^  is  the  principal  purpose  of  the  organiza- 
tion. Railway  employ^  are  entitled  to  a  voice  in  fixing  wages  and  In 
determining  conditions  of  employment  Fair  wages  and  proper  treat- 
ment must  be  the  return  for  efficient  service,  faithfully  performed. 
Such  a  policy  insures  harmonious  relations  and  satisfactory  results. 
The  order,  while,  pledged  to  conservative  methods,  will  protect  the 
humblest  of  its  members  in  every  right  he  can  justly  claim;  but, 
while  the  rights  of  members  will  be  sacredly  guarded,  no  intemperate 
demand  or  unreasonable  propositions  will  be  entertained.  Corpora- 
tions will  not  be  permitted  to  treat  the  organization  better  than  the 
organization  will  treat  them.  A  high  sense  of  honor  must  be  the  ani- 
mating spirit,  and  even-handed  justice  the  end  sought  to  be  attained. 
Thoroughly  organized  in  every  department,  with  a  due  regard  for  the 
right  wherever  found.  It  is  confidently  believed  that  all  difTerences 
may  be  satisfactorily  adjusted;  that  harmonious  relations  may  be 
established  and  maintained;  that  the  service  may  be  incalculably  Im- 
proved; and  that  the  necessity  for  strike  and  lockout  boycott  and 
black-list  alike  disastrous  to  employer  and  employ^,  and  a  perpetual 
menace  to  the  welfare  of  the  public,  will  forever  disappear. 

"  Second.  In  every  department  of  labor,  the  question  of  economy  Is 
forced  to  the  front  by  the  logic  of  necessity.  The  Importance  of  or- 
ganization is  conceded,  but  1'  it  costs  more  than  a  workingman 
is  able  to  pay,  the  benefits  to  accrue,  however  great,  are  barred. 
Therefore,  to  bring  the  expenses  of  the  organization  within  the  reach 
of  all  is  the  one  thing  required, — a  primary  question  which  mnst  be 
fettled  before  those  who  stand  most  in  need  can  participate  In  the 
benefits  to  be  derived ;  hence  to  reduce  the  cost  to  the  lowest  prac- 
tical point  is  a  demand  strictly  in  accord  with  the  fundamental  prtn- 
eiples  of  economy,  and  any  movement  which  makes  it  i>ossible  for  all 
to  participate  in  the  benefit  ought  to  meet  with  popular  favor. 

"  Third.  The  organization  will  have  a  number  of  departments,  each 
of  which  will  be  designed  to  promote  the  welfare  of  the  membership 
in  a  practical  way  and  by  practical  methods.  The  best  thought  of 
workingmen  has  long  sought  to  solve  a  problem  of  making  labor  organ- 
izations protective,  not  only  against  sickness,  disability,  and  death, 
but  againfst  the  ills  consequent  upon  idleness  and  those  that  follow  In 
its  train.  Hence  there  will  be  established  an  employment  department, 
in  which  it  is  proposed  to  register  the  name  of  every  member  out  of 
employment  The  department  will  also  be  fully  informed  where  work 
may  be  obtained.  It  is  doubtful  if  a  more  Important  feature  could 
be  suggested.  It  evidences  fraternal  regard  without  a  fee,  benevo- 
lence without  alloy." 

Section  54  of  the  constitution  of  the  American  Sailway 
Union  (entitled  "  Laws  of  Protection  ^)  provides  for  what 
is  called  a  "  board  of  mediation,*'  and  defines  its  powers.  It 
is  as  follows: 

"  The  board  of  mediation  of  each  local  union  shall  elect  a  cfaainuui. 
The  chairman  of  the  local  board  of  mediation  shall  be  a  member  of 
the  general  board  of  mediation  of  the  system  or  line  on  which  they 
are  employed.  The  general  board  of  mediation  shall  elect  a  chair- 
man and  secretary.    The  general  board  of  mediation  shall  meet  on 


Digitized  by 


Google 


UNITED   STATES   V.  CASSIDY.  467 

Otmrg^  to  tbe  Jury. 

the  fleecmd  Tuesday  of  S^tember  of  each  year  at  the  headquarter^ 
of  the  road  on  which  they  are  employed,  for  the  transaction  of  such 
huslness  that  may  emanate  from  the  local  board  of  mediation.  All 
complaints  and  adjustments  of  a  general  character  shall  be  handled 
by  the  general  board  of  mediation.  All  complaints  and  adjustments 
must  be  taken  up  first  by  the  local  union;  if  accepted  by  a  majority 
TOte,  it  shall  be  referred  to  the  local  lioard  of  mediation  for  adjust- 
ment ;  and,  if  failing,  the  case  shall  be  submitted  to  the  chairman  of 
the  general  board  of  mediation;  failing  in  which,  tliey  shall  notify 
the  president  of  the  general  union,  who  shall  authorize  the  most  avail- 
able member  of  the  board  [711]  of  directors  to  visit  and  meet  with 
the  general  cliairman  of  the  board  of  mediation,  and  issue  such  in- 
structions as  will  be  promulgated  by  the  directors." 

The  right  of  employes  of  railway  companies  to  organize  in 
this  way  for  their  own  benefit  and  protection  is  not  ques- 
tioned. They  are  entitled  to  the  highest  wages  and  the  best 
conditions  they  can  command,  and  they  may  organize  an 
association  or  union  for  that  purpose.  There  is  no  contro- 
yersy  on  this  point  It  is  a  benefit  to  them,  and  it  is  not 
prejudicial  to  the  interests  of  the  public,  that  they  should 
unite  in  their  common  interests  and  combine  for  such  lawful 
purposes.  In  Thomas  v.  Railway  Co.^  62  Fed.  817,  Judge 
Taft,  in  the  circuit  court  of  the  United  States  for  the  South- 
em  district  of  Ohio,  speaking  of  the  relation  of  railway  em- 
ployes to  the  American  Railway  Union,  says: 

"If  they  (the  employ^)  stand  together,  they  are  often  able,  all 
of  them,  to  command  l>etter  prices  for  their  labor  than  when  dealing 
singly  with  rich  employers,  because  the  necessities  of  the  single  em- 
ploy4  may  compel  him  to  accept  any  terms  offered  him.  The  accumu- 
lation of  a  fund  for  the  support  of  those  who  feel  that  the  wages 
offered  are  below  market  prices  is  one  of  the  legitimate  objects  of 
such  an  organization.  They  have  the  right  to  appoint  officers  who 
shall  advise  than  as  to  the  course  to  be  taken  by  them  in  their  rela- 
tions with  their  employer.  They  may  unite  with  other  unions.  The 
officers  they  appoint,  or  any  other  person  to  whom  they  choose  to 
listen,  may  advise  them  as  to  the  proper  course  to  be  taken  by  them 
in  regard  to  their  employment,  or,  if  they  choose  to  repose  such  an- 
thori^  in  any  one,  they  may  order  them,  upon  pain  of  expulsion  from 
their  union,  peaceably  to  leave  the  employ  of  their  employer,  because 
any  of  the  terms  of  their  employment  are  unsatisfactory." 

This  is  clearly  the  law;  but  there  is  a  just  and  reasonable 
limitation  to  the  power  and  privilege  of  railway  employ^, 
eren  under  the  protection  of  such  an  organization.  They 
are  not  entitled  to  interfere  with  the  rights  and  property  of 
others,  and  by  force  and  intimidation  compel  a  carrier  of 
United  States  mails  or  of  interstate  commerce  to  suspend  the 
operations  of  such  necessary  and  lawful  business;  or,  to 
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state  the  proposition  a  little  more  exactly,  they  have  no  privi- 
lege or  right  to  violate  a  law  of  the  United  States. 

Now,  with  respect  to  the  general  charge  of  conspiracy 
contained  in  this  indictment,  I  will  direct  your  attention 
to  some  of  the  testimony  which  the  government  claims  tends 
to  establish  that  element  of  the  case. 

TIMB  WHEN  THE  BOYCX>TT  TOOK  EFFECT. 

It  is  admitted  that  in  the  latter  part  of  June,  1894,  a  con- 
vention of  the  American  Railway  Union,  assembled  at  Chi- 
cago, resolved  to  boycott  the  Pullman  Company;  this  boycott 
to  take  effect  in  five  days,  should  the  difficulties  existing 
between  that  company  and  its  employes  not  be  settled  at  the 
expiration  of  that  period.  On  June  26,  1894,  the  president 
of  the  general  union  sent  the  following  telegram,  which  was 
received  by  the  American  Union  Lodge,  known  as  "  Local 
Union  No.  310,"  having  its  headquarters  in  Oakland:  "  Pull- 
man boycott  in  effect  to-day  noon,  by  order  of  convention.'* 
The  telegram  was  signed  by  E.  V.  Debs,  the  president  of  the 
union.  G.  D.  Bishop,  secretary  of  local  union  No.  310,  at 
Oakland,  identifies  [712]  this  telegram.  The  boycott  was 
therefore  declared  at  noon  of  June  26,  1894,  which  fell  on  a 
Tuesday. 

Mr.  Knox,  who  was  an  employfi  of  the  Southern  Pacific 
Company  at  Sacramento,  and  a  member  of  the  American 
Railway  Union  at  that  place,  being  called  as  a  witness  for  the 
defense,  testified  that  he  was  chairman  of  the  mediation  com- 
mittee; that  the  duties  of  the  committee  were  to  settle  the 
differences  between  the  employfis  and  the  corpomtion.  He 
relates  the  circiunstances  connected  with  the  commencement 
of  the  boycott,  as  follows: 

**  On  the  26th  of  June  we  were  asked  to  boycott  the  PnUman  cars, 
and  the  unioq  took  action  on  it,  and  the  mediation  committee  were 
ordered  to  call  at  Mr.  Wright's  office, — ^this  was  about  11 :20  at  night, — 
and  notify  him  of  the  action  of  the  union.  Mr.  Knox,  Mr.  Oompton, 
and  Mr.  Mullen  composed  the  mediation  committee.  We  went  down, 
tind  saw  Mr.  Wright,  and  told  him  what  action  the  union  had  taken, 
and  went  back  and  reported  again  to  the  union.  We  were  autlior- 
Ized  then  to  lay  off  from  our  work,  and  to  attend  to  this  boycott;  to 
notify  the  members,  and  the  like.  I  went  down  and  asked  Mr.  Hallo- 
ran  for  leave  of  absence  until  the  trouble  was  over  with,  and  it  was 
granted  me.  I  was  laying  off  at  the  time  of  the  strike.  Obtained 
leave  of  absence  about  two  o'clock  or  2 :30  in  the  morning  of  the  27th 
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of  June.  The  object  of  the  boycott  was  this:  That  the  American  Rail- 
way Union  had  a  big  lodge  at  Pullman,  Illinois.  The  Pullman  Ck>m- 
pany  had  reduced  the  wages  of  their  employes  so  that  they  could 
hardly  live.  •  •  •  Received  a  message  from  President  Debs,  ask- 
ing us  to  boycott  the  Pullman  cars,  and  the  mediation  committee  went 
down  to  the  depot  after  the  meeting.  We  ordered  the  boycott  We 
decided  to  boycott  Pullman  cars.  We  were  notified  to  go  down  and  tell 
Mr.  Wright  of  the  action  of  the  union,  which  we  did.  Then  we 
reported  back  to  the  union  again,  and  told  them  what  Mr.  Wright  sald« 
and,  after  that,  the  meeting  was  adjourned,  and  we  went  from  there 
to  the  depot  to  carry  out  our  InstructionB.  We  were  given  full  power 
to  act  in  the  matter.  When  we  got  to  the  depot,  or  shortly  after  we 
arrived  there,  Mr.  Halloran,  the  yardmaster,  and  Mr.  Small,  and  sev- 
eral of  the  officials,  showed  up  around  there,  and  wanted  to  know  what 
the  trouble  was.  Mr.  Halloran  called  me  off  to  one  side,  and  asked 
me,  as  a  favor,  not  to  ask  the  men  to  boycott  the  Pullmans  on  2,  4,  and 
16.  He  said  that  if  we  did  not  wish  to  handle  the  Pullman  cars,  if  we 
would  agree  not  to  call  him  a  scab,  he  would  switch  the  cars.  After 
consulting  with  the  balance  of  the  mediation  committee,  it  was  decided 
to  let  the  Pullman  cars  on  2,  4,  and  16  go  through  to  their  destinations 
without  boycotting  them.  We  told  him  we  would  switch  the  cars  in- 
stead of  him.  We  did  not  ask  him  to  do  any  work.  On  the  morning 
of  the  27th,  about  8 :80,  I  went  through  the  shops, — ^there  were  a  great 
many  shopmen  belonging  to  our  union, — to  see  what  action  they  had 
taken  in  reference  to  working  on  Pullman  cars.  I  found  a  great  many 
of  the  men  idle.  They  were  not  working  on  the  Pullman  cars.  We 
told  them  to  go  and  complete  their  work;  to  never  mind  boycotting 
the  work ;  to  keep  on  with  it  •  •  •  After  going  through  the  shops, 
and  notifying  the  men  to  keep  on  with  their  Pullman  work,  we  then 
went  back  to  the  depot  There  was  a  train  due  to  leave  there  at  10 :25 
in  the  morning,  known  as  '  No.  84.'  She  has  a  Pullman  car  off  of  No. 
2,  that  comes  from  Chicago,  and  another  one  to  put  on  there  at  Sacra- 
mento. There  is  a  first-class  car  put  on  at  Sacramento.  The  other  is 
a  tourist  car.  The  one  that  came  through  from  Sacramento  was 
loaded  and  the  other  one  was  empty.  We  asked  the  switchmen  not  to 
handle  the  Pullman  car,  because  it  was  empty,  and  it  was  not  neces- 
sary for  it  to  go.  We  thought  it  was  proper  to  boycott  the  empty 
Pullmans.  They  refused  to  put  Pullman  cars  on.  Mr.  Halloran  then 
came  to  us,  and  said  he  would  take  the  engine  and  go  to  couple  on,  and 
we  should  come  up  and  ask  him  not  to  couple  on,  and  tell  him  we  did 
not  want  him  to  scab  on  us,  and  he  would  not  couple  on.  With  that 
understanding  he  took  the  engine,  and  went  around  on  the  track  where 
the  Pullman  car  was,  and  started  to  couple  on.  We  went  over,  and 
told  him  we  did  not  like  to  have  the  yardmaster  [718]  scabbing  on  us ; 
it  did  not  look  well.  He  said,  '  Of  course,  I  will  have  to  yield ; '  and 
he  went  up  to  the  office,  and  asked  us  if  we  would  go  with  him.  We 
went  with  him.  Mr.  Jones  asked  him  if  he  could  not  get  some  one 
else  to  put  on  the  Pullman  cars.  He  said,  '  No ;  they  are  all  A.  R.  U. 
men.'  Mr.  Jones  said,  'Cannot  you  hire  some  one  else?'  He  said, 
•  No;  they  are  all  A.  R.  U.  men.'  That  train  stood  there  until  leaving 
time.  Then  it  started  to  pull  out,  and  perhaps  pulled  four  or  five  car 
lengths  out  and  some  one  ran  down  out  of  the  office,  and  turned  the 
plug  on  the  hind  end  of  the  air  hose,  and  stopped  the  train.  She  was 
backed  up  to  the  depot,  and  stood  there  for  a  couple  of  weeks.  They 
refused  to  allow  the  engine  to  go  without  the  Pullman  car  on.  We 
tried  to  induce  Mr.  Wright  to  let  her  go,  because  it  was  a  mall  train, 
and  we  did  not  want  to  be  no  parties  to  holding  the  mail.  He  refused. 
We  went  to  him,  and  asked  him  if  be  would  not  let  this  other  Pullman 
car  go  on  104,  because  the  passengers  were  very  anxious  to  get  through. 
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He  said  they  would,  and  they  switched  the  loaded  tourist  car  off  of 
84,  and  put  it  on  lOi.  That  is  about  all  that  happened  on  the  27th. 
•  •  ♦  That  train  was  made  up  at  Sacramento.  It  runs  between 
Sacramento  and  Oaldand,  by  Tracy,  and  around  that  way.  The  Pull- 
man cars  go  to  Los  Angeles.  They  carry  the  Pullmans  down  to 
Lathrop,  and  thai  they  go  to  Loo  Angeles.  The  balance  of  the  train 
comes  into  Oakland.  It  starts  from  Sacramento.  The  Pullman  car, 
though,  that  goes  through,  that  comes  from  Chicago, — ^that  loaded 
one, — ^the  tourist  car.  They  sent  it  out  on  another  train  at  night, 
5:80.  '104'  it  is  called.  Srat  it  out  in  the  evening,— on  the  same 
day.  There  was  nothing  left  of  that  train,  then,  except  the  mail,  bag- 
gage, express,  and  passenger  cars.  There  was  no  one  in  the  passenger 
cars.  They  went  off  on  the  next  train, — ^the  passengers ;  the  through 
passengers  from  Chicago  that  went  on  the  next  train.  There  were  a 
good  many  of  the  local  that  went  on  the  next  train,  too.  That  only 
runs  to  Tracy.  It  does  not  come  clear  around  to  San  Francisco,  but 
stops  there.  Know  C  A.  Newton.  I  had  a  conversation  with  him  on 
the  night  of  the  26th,  and  I  might  have  had  on  the  28th.  I  would  not 
say  for  certain.  Had  a  conversation  with  him  on  the  night  of  the 
2Mi,  at  which  I  showed  him  a  telegram.  The  telegram  read :  '  Boy- 
cott declared  (m  Pullman  cars.    B.  Y.  Debs.' " 

C.  A.  Newton,  called  for  the  United  States,  night  yard- 
master  at  Sacramento,  for  the  Southern  Pacific  Company, 
contradicts  Mr.  Knox  on  this  point,  and  says  that  Mr.  Knox 
handed  him  a  telegram,  which  he  read.  That  the  telegram 
read :  "  H.  A.  Knox,  Sacramento.  Boycott  declared  against 
Pulhnan.  Hold  all  PuUmans.  E.  V.  Debs."  That  he 
handed  the  telegram  back  to  Ejiox,  who  left  the  room  where 
they  had  met,  with  the  exclamation,  "That  is  hell.''  The 
witness  Knox  further  states : 

**  About  12 :30,  I  think  it  was,  on  the  morning  of  the  28th,  I  received 
a  message  from  Los  Angeles,  saying  that  some  men  were  discharged 
for  refusing  to  handle  Pullman  cars^  and  saying  that  the  Los  Angeles 
Union  had  decided  to  strike  fbr  the  reinstatement  of  those  men,  and 
asked  us  to  participate  in  the  strike.  The  committee  having  full 
power  to  act,  we  considered  the  matter,  and  came  to  the  conclusion  it 
was  a  just  fight,  and  we  would  take  It  up  and  help  them  out  In  that 
message  from  Los  Angeles  they  asked  us  if  we  would  notify  all  con- 
cemed«  which  we  did.  I  w^it  down  to  the  depot,  and  that  special 
that  Mr.  Newton  was  testifying  about — the  ofl9cers*  special — ^was  just 
pulling  out  of  the  d^>ot  I  had  had  a  conversation  with  the  engineer 
and  the  fireman  before  that,  and  they  told  me  if  there  was  any  strike 
they  wanted  a  finger  in  the  pie,  so  I  ran  up  and  got  on  the  engine,  and 
told  the  engineer  and  fireman  about  what  had  occurred.  They  said, 
•Well.'  Some  one  stopped  them;  I  don't  know  who.  They  were 
stopped  from  the  hind  end  of  the  train,  and  they  said,  '  Cut  us  off, 
and  we  will  go  to  the  house,'  so  somebody  cut  the  engine  off.  I  don't 
know  who  it  was.  No  one  was  with  me  on  the  cab  of  the  engine*— only 
the  engineer  and  fireman.  Did  not  offer  any  threats  or  intimidation 
or  violence.  •  •  •  The  [714]  engine  was  cut  off,  and  the  ^igineer 
was  taking  it  around  to  the  roundhouse.  I  was  in  the  depot  by  that 
time.  Mr.  Wright  wanted  to  know  what  was  the  matter  with  the 
speclfll.    I  told  him,  as  near  as  I  could  find  out,  the  engineer  was 
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going  to  strike  with  us.  He  (tad  Mr.  Newton  stop  him  there  in  front 
of  the  depot,  and  he  had  a  conyersation  with  the  engineer,  and  they 
finally  agreed  to  go  on  with  the  special,  and  asked  us  if  we  would 
couple  on.  We  told  liim,  'Yes;  if  they  wanted  to  go.'  I  told  Mr. 
Wright  I  thought  it  was  foolish  for  them  to  go.  They  would  go  Just 
as  far  as  Rocklin,  and  tliat  was  no  place  to  stay.  There  were  no  ac- 
commodations there  at  alL  He  said, '  For  God's  sake,  let  them  go  out 
of  Sacramento,  if  they  don't  get  over  the  American  river  bridge.'  I 
thought  to  accommodate  him.  We  would  not  ask  the  conductor  and 
brakeman  to  boycott  the  oflScers'  speciaL  We  would  let  them  go  as  far 
as  Rocklin.  I  knew  they  would  not  get  any  further  than  that,  be- 
cause the  men  had  already  quit  up  there.  I  got  on  the  engine,  and  rode 
up  through  Sixth  street  yard  with  them,  to  see  that  the  switches  were 
all  set,  and  everything  ready  to  go.  I  rode  with  the  engineer  on  the  en- 
gine. After  I  got  back  from  Sixth  street  the  committee  then  went  up 
to  the  Western  Union  A;  Postal  Telegraph  Company,  and  we  sent  a 
good  many  dispatches  notifying  them  that  we  had  struck." 

(These  telegrams  will  appear  further  on.) 

Newton  testified  as  follows  with  relation  to  the  special 
car, — or  officers'  special,  as  it  was  called, — ^and  with  reference 
to  the  statements  made  by  Knox  at  the  time : 

'*I  know  Mr.  Knox  personally.  He  used  to  work  for  me.  Mr. 
Mullen,  I  knew  him  personally,  too.  Mr.  Gompton  I  did  not  know 
until  after  the  strike.    I  saw  Mr.  Knox  about  the  26th  of  June. 

♦  ♦  ♦  The  first  train  that  came  into  tlie  yard  after  that  con- 
versation I  had  with  Mr.  Knox  (referring  to  al)ove)  was  a  special 
that  came  from  Oakland.  It  got  in  about  12:25  on  the  morning  of 
the  2&th.  It  was  a  special  passenger  train,  that  ran  out  of  its  ordi- 
naiy  time.    It  was  composed  of  two  officers'  cars  and  the  engine. 

♦  ♦  ♦  Saw  Mr.  Knox  on  the  arrival  of  the  officers*  train,  a  little 
while  after  it  got  in,  when  it  got  ready  to  leave.  Knox  came  run- 
ning through  tlie  depot  and  hollered  out :  '  Stop  that  train !  Stop 
that  train !  Not  a  son  of  a  bitch  of  a  wheel  will  turn  on  the  eorstem.' 
This  was  on  the  morning  of  the  2&th,  about  12 :25." 

This,  it  will  be  observed,  flatly  contradicts  Knox  as  to  what 
occurred  at  that  time. 

The  witness  Newton  testifies  further  as  to  Knox's  attitude, 
as  follows : 

**Dld  not  have  any  direct  conversation  with  E^nox.  When  No.  8 
came  in,  going  east,  there  was  quite  a  niunl)er  of  shopmen  around 
there,  standing  in  groups,  I  guess  to  the  extent  of  forty  or  fifty. 
They  came  in  charge  of  United  States  Marshal  Long.  This  was 
along  in  the  morning,  about  daylight,  probably  four  o'clock,  on  the 
29th.  That  was  a  mail  train, — the  regular  Eastern  overland, — the 
Atlantic  express;  the  'fast  mail,'  they  call  it  After  No.  3  pulled 
out,  the  groups  got  moving  towards  the  depot, — after  she  pulled  out, — 
and  some  one  in  the  groups  made  the  remark  to  Mr.  Knox  why  he 
did  not  hold  the  train, — ^what  he  let  her  go  out  for.  He  said  he 
did  not  have  force  enough  to  hold  her,  but  when  seven  o'clock  came 
he  would  call  out  the  shop  men,  and  he  would  have  force  enough  to 
hold  anything  that  came  along." 
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Knox  testifies  that: 

"  The  strike  was  formally  declared  about  12 :30  or  1  o'clock  on  the 
morning  of  the  29th  of  June  by  the  Los  Angeles  Union.  In  Sacra- 
mento it  was  left  in  the  hands  of  the  committee.  The  committee  had 
full  power  to  act  The  committee  decided  to  strike  to  have  those 
men  in  Los  Angeles  reinstated.  As  soon  as  they  got  the  message 
tbey  consulted  probably  for  25  or  30  minutes,  and  went  on  and  did 
as  requested  by  the  message,  to  notify  all  those  concerned.  That 
was  about  12 :30  or  1  o'clock  on  the  morning  of  June  29th.  Had  not 
at  that  time  received  any  notification  from  Oakland.  Did  not  act 
[715]  on  anything  but  the  notification  from  Los  Angeles.  The  mem- 
bers that  were  out  on  the  road, — we  notified  all  the  unions  along, 
Truckee,  and  Rocklin,  and  Dunsmulr,  and  all  over  the  system, — ^we 
notified  them  that  we  had  struck;  that  we  had  ordered  a  general 
strike  in  Sacramento,  and  those  in  Sacramento — the  shop  men — were 
all  notified  the  next  morning  after  they  went  to  work,  perhaps  8 
o'clock  or  8:30." 

The  attitude  of  the  mediation  committee,  as  representa- 
tives of  the  American  Railway  Union,  is  stated  by  Knox  as 
follows: 

"Mr.  Baldwin  and  Mr.  Knight  wanted  to  know  our  position  that 
we  had  taken  in  the  matter,  and  between  us  we  explained  It  as  thor- 
oughly as  possible  to  them,  and  told  them  that,  in  the  first  place,  we 
had  boycotted  the  Pullman  cars  on  legal  advice;  and.  If  I  am  not 
mistaken,  I  told  them  who  our  advice  was  from, — Mr.  Ingersoll ;  and 
Mr.  Knight  said  that  a  Pullman  car,  as  long  as  it  was  attached  to  a 
mail  car  regularly  made  up,  was  part  of  a  mail  car.  Of  course  we  had 
an  opinion  from  a  very  eminent  lawyer  and  attorney,  and  we  thought 
he  knew  as  much  about  it  as  Mr.  Knight  did.  Consequently  we  told 
him  we  would  not  handle  any  trains  with  Pullman  cars  attached  dur- 
ing the  boycott,  and,  now  that  the  strike  had  been  ordered,  we  would 
not  handle  any  trains  at  all,  except  mall  trains,  until  those  men  that 
had  been  discharged  had  been  reinstated.  That  was  about  the  gist 
of  our  conversation  all  the  way  through.  It  was  repeated  several 
times.*' 

Again  he  says: 

"I  told  Mr.  Baldwin  our  men  would  not  work  on  Pullman  cars. 
That  is  all  I  told  him.  ♦  ♦  ♦  We  were  doing  nothing  with  refer- 
ence to  preventing  the  movement  of  trains ;  only  quit  work,  that  is  all. 
♦  ♦  ♦  We  were  trying  to  induce  the  men  that  showed  up  to  strike 
with  us.  That  was  the  understanding  between  Mr.  Wright  and  my- 
self. *  *  *  I  told  Mr.  Baldwin  that  our  men  would  not  work  on 
Pullman  cars.  Did  not  make  the  statement  that  we  would  not  allow 
Pullman  cars  to  move." 

As  to  the  power  possessed  by  the  mediation  committee^ 
Knox  says: 

**  The  committee  had  full  power  to  act  The  union  had  given  them 
full  power  to  act" 

On  cross-examination  Elnox  testifies  as  follows: 

**  We  discriminated  between  Pullmans  that  were  full  of  passengers 
and  Pullmans  that  were  emptjs  on  the  27th  and  28th  of  June.    After 
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the  strike  was  ordered,  we  did  not  Ail  Pullmans  were  treated  alike, 
and  everything  else,  except  mall.  It  grew  from  the  Pullman  cars  to 
every  other  form  of  cars  except  the  mail  cars.  After  those  men  were 
discharged  It  did ;  did  not  matter  what  the  destination  of  the  cars  was. 
We  thought  that  we  could  control  the  A.  R.  U.  organization,  and  we  did. 
Anything  that  we  knew  anything  about  we  controlled  their  action, 
through  the  strike.  Anything  that  was  done  by  any  of  the  oflElcers  of 
the  A.  R.  U.  organization  during  the  strike  was  done  with  the  full  con- 
sent, and  was  under  the  policy  of  our  organization,  as  far  as  Sacra- 
mento was  concerned.  We  were  given  full  power  to  act  That  power 
has  never  been  taken  away  from  us  yet  Had  control  on  the  3d  of 
July,  but  do  not  know  whether  there  was  an  A.  R.  U.  man  who  moved 
the  Pullman  cars  on  that  day  or  not  Ck)uid  not  swear  to  it  I  do 
not  think  there  were  very  many  of  them. 

It  appears  that  on  July  5th,  and  during  the  strike,  Elnox, 
Compton,  and  Mullen,  of  the  mediation  committee,  appeared 
before  the  Citizens'  Protective  Association  of  Sacramento, 
and  made  a  statement  concerning  the  attitude  of  the  Ameri- 
can Railway  Union.  Cornelius  C.  Howell,  who  was  pres- 
ent at  the  meeting,  testifies  as  follows : 

"  Was  in  Sacramento  the  latter  part  of  June  and  the  early  part  of 
July  last  I  was  employed  by  the  Industrial  Improvement  &  Manu- 
facturers' As-  [716]  sociation  of  Sacramento.  I  was  looking  up  man- 
ufacturers' Industries  to  locate  at  Sacramento  for  that  company  or  as- 
sociation. Became  a  member  of  the  Citizens'  Protective  Association, 
I  believe  on  the  3d  of  July.  That  association  formed  for  to  get  to- 
gether and  see  if  they  could  not  do  something  to  open  up  the  commerce 
connected  with  the  city,  and  such  other  business  as  might  be  neces- 
sary, owing  to  the  condition  that  things  were  in  at  that  time  from  the 
cause  of  the  strike  that  had  been  ordered  on  the  29th  of  June,  or  the 
Btrike  that  occurred  on  the  29th  of  June.  I  was  secretary  of  the  or- 
ganization from  the  day  that  we  organized,  up  until,  I  think,  the  15th 
or  20th  of  July;  somewhere  along  there.  Performed  the  duties  of 
secretary  at  meetings.  Recollect  a  meeting  held  on  or  about  the  5th 
day  of  July  last  It  was  called  by  the  association  to  see  if  they  could 
not  do  something  in  order  to  open  up  the  commerce.  Members  of 
the  mediation  committee  of  the  A.  R.  U.  were  present  at  that  meeting. 
They  were  Mr.  Knox,  Mr.  Ck>mpton,  and  Mr.  Mullen.  After  discussing 
the  ways  and  means  to  adjust  matters,  it  was  decided  that  it  would 
be  better  to  bring  these  people  before  the  association,  this  mediation 
committee,  and  find  out  the  condition  of  affairs, — ^what  the  causes  were 
of  all  the  trouble, — and  see  if  we  could  not  do  something  to  adjust 
matters ;  and  in  that  connection  it  was  agreed  that  we  would  admit 
them,  and  see  what  they  had  to  say ;  they  having,  I  believe,  made  a 
proposition  to  some  member  of  the  association  that  they  would  like 
to  come  before  the  association,  as  the  mediation  committee  of  the 
American  Railway  Union.  They  came  before  the  meeting  and  made 
a  statement  Parts  of  their  statement  were  reduced  to  writing.  This 
is  a  part  of  the  record  of  the  meeting  of  the  Citizens'  Protective  Asso- 
ciation held  on  the  5th  of  July.  Not  the  entire  statements,  but  I  took 
down  part  of  what  they  said,  and  then  we  dictated  it  out  and  took  the 
minutes  to  Mr.  Knox  in  his  room.  Mr.  Compton  was  present  when  I 
went  there  with  the  minutes.  I  asked  him  to  read  them  over,  and 
see  if  they  were  correct ;  that  I  did  not  wish  to  have  them  quoted  as 
saying  something  before  the  association  that  they  did  not  say,  and. 
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before  tbey  would  become  a  part  of  tbe  record,  I  wanted  tbem  to  see  if 
tbey  were  right  I  read  the  minutes  to  them.  These  two  were  pres- 
ent at  the  time.  They  lool^ed  them  all  over;  and.  whereyer  they 
wanted  any  changes  made  I  run  the  peneil  through  them,  as  it  appears 
here,  and  wh^i  they  got  through— they  looked  it  ail  over  and  read 
it— I  wrote  this  certificate  attached,  and  Mr.  Knox  signed  it,  and  Mr. 
Oompton  signed  it,  in  my  presence, — both  of  them  in  my  presenca  I 
left  the  paper  with  them  so  tiiat  they  might  show  it  to  Mr.  Mallen. 
another  member  of  the  committee.  He  returned,  ae  I  understand* 
after  I  left,  signed  the  paper,  and  they  sent  it  down  to  my  office.  We 
had  offices  in  the  same  building.  The  interlineations  or  erafiurfis.  were 
made  Just  before  that  was  signed,  while  Mr.  Ck>mpton  and.  Me.  Enoz 
were  standing  at  my  side.  I  think  they  were  made^ln  fact,  I  know — 
at  the  request  of  Mr.  Knox.    He  did  the  talking." 

This  document  reads  as  follows : 

"  SAOBiLMBRTO,  J»2y  7thf  1894* 
"  When  the  committee  returned  and  had  introduced  the  mediation 
committee  from  the  A.  R.  U.  to  the  chairman,  Mr.  Katsenstehi,  he  in 
turn  Introduced  Mr.  Knox,  Mr.  Mullen,  and  Mr.  Compton  to  the  asso- 
ciation, and  invited  Mr.  Knox  to  address  the  association,  which  he 
had  come  to  meet  Mr.  Knox,  among  other  things,  after  thanking  the 
association  for  allowing  him  to  be  heard,  stated  among  tbe  grievances 
that  the  original  cause  for  this  strike  was  on  behalf  of  the  wage- 
earners  at  Pullman,  Illinois.  Mr.  Geo.  Pullman  had  been  grinding 
down  his  men  with  such  small  wages  that  it  was  impossible  for  them 
to  get  along.  Mr.  Knox  went  Into  detail  as  to  treatment  of' the  em- 
ploy^ received  at  the  hands  of  the  Pullman  Car  Co.,  at  Pullman,  111. 
That  through  the  president  of  the  A.  R.  U.  order  he  had  declared  a 
boycott  against  the  Pullman  cars,  and  to  efTectually  acoompllsfa  the 
object  he  had  ordered  the  strike,  and  it  had  now  resolved  itself  to 
this :  That  the  A.  R.  U.  order,  which  he  represented,  demanded  that 
Pullman  restore  his  men  in  Chicngo  to  their  old  places,  with  the  same 
scale  of  wages  paid  to  them  in  1893 ;  or  that  tbe  S.  P.  R.  R.  Oo.  pur- 
chase the  one-quarter  ownership  of  the  Pullman  Ck>.,  paint  out  the  Pull- 
man name  from  the  cars,  and  restore  all  the  men  on  the  railroad  and  in 
all  shops  to  their  old  position  and  wages.  Senator  Cox  inquired  of  Mr. 
[717]  Knox  if  he  did  not  think  this  committee  of  citizens  could  be 
interested  to  an  extent  that  something  might  be  done  to  a^uet  matters 
between  them  and  the  railroad.  Mr.  Knox  said  it  had  gone  so  far 
that  nothing  could  be  done  until  the  whole  question  was  settled,  and 
that  he  had  given  his  ultimatum.  Mr.  McOlatchy  asked  Mr.  Knox 
what  condition  affairs  were  in  at  this  time  or  what  the  situation 
was.  Mr.  Knox  then  stated  that  he  would  allow  the  mail  and  ex^ 
press  to  be  moved,  but  that  no  passenger  cars  or  freight  cars  of  any 
kind  or  description  would  he  consent  to  have  moved  until  such  time 
as  the  demand  he  made  had  been  complied  with.  Mr.  Mullen  cuiid, 
in  part,  after  Mr.  Knox  had  taken  his  seat,  that  this  was  a  fls^ 
between  capital  and  labor,  and  that  from  the  chief  justice  of  the 
United  States  down  through  all  the  branches—judicial  and  legisla- 
tive departments— of  tbe  government,  they  were  corrupt,  and  that 
labor  could  not  get  its  just  dues,  and  that  his  association  had  taken 
this  way  of  forcing  justice  to  assist  their  fellow  men  in  obtaining 
for  honest  labor  a  proper  compensation.  Mr.  Cox  then  asked'  what  he 
could  suggest  To  this  Mr.  Knox  replied  that  they  mis^t  intercede 
with  the  government,  and  see  if  they  could  not  move  the  malls  and 
express  to  accommodate  the  business  of  the  country.  He  said  that 
that  would  help  us  out  *  We  are  in  this  fight  to  win,  but  we  are 
as  anxious  to  have  it  settled  as  you  are,  and  we  want  to  go  to  work. 
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but  will  not  nntn  tbtB  qmstXim  is  settled  as  I  hare  outlined.  There 
Is  a  revelntloo  going  on  hi  this  country.  To-day  it  is  a  principle 
that  we  «re  contending  for.  Should  we  give  up,  they  would  make  us 
erawl  on  oor  helHes  after  them.'  Mr.  Ck>mpton  stated,  among  other 
things,  that  the  A.  R.  U.  organisation  would  not  resort  to  any  des- 
perate means,  so  long  as  the  Railroad  Go.  would  deal  with  them 
wtthont  using  armed  force.  That  their  organisation  was  composed 
of  law-abiding  citlsens,  and  would  not  commit  any  overt  acts.  At 
ttkB  point  Mr.  Ray  tried  to  have  his  resolution  read,  but  was  de- 
dared  out  of  order,  and  the  resolution  remained  on  the  table.  Several 
attempts  were  made  by  others,  but  without  effect;  whereupon  Mr. 
Aveiy  moved  that  a  Yijite  of  thanks  be  tendered  this  committee  for 
having  made  this  association  of  business  men  so  frank  and  fair  a 
statement  In  relation  to  their  position  with  the  railroad  company  and 
tbUm  general  boycott  The  motion  being  seconded,  it  was  unani- 
mous^ carried,  after  which  the  committee  retired. 

**  We  have  read  the  foregoing  statement  of  the  records  kept  by  Mr. 
Howell  of  our  statements,  and  certify  to  their  correctness. 

** Committee:  H.  A.  Enoz,  Chairman. 

"THOS.   OoiiPTON. 

•*  Jas.  Mullen." 

Mr.  Knox  was  asked  if  he  signed  the  statement  produced 
by  Howell.  He  said  he  did;  that  there  were  some  altera- 
tions, but  they  were  not  material. 

Continuing,  Howell  further  stated : 

**Saw  E^nox  after  the  7th.  I  had  no  conversation  with  him,  al- 
though  I  saw  him  a  number  of  times,  after  the  time  I  went  to  his 
room  and  he  signed  that  paper,  until  the  9th  of  July.  I  saw  hhn  then 
before  the  executive  committee  of  the  Citizens'  Protective  Association, 
at  the  Orangevale  office  in  Sacramento.  George  B.  Katzenstein,  Mr. 
Van  Vorhees,  Gen.  Llewellen  Toeier,  Mr.  Frank  Miller,  Mr.  J.  V. 
McClatchy,  of  the  Sacramento  Bee,  and  I  am  not  sure  but  I  think 
Senator  Oox  was  present  at  that  meeting.  The  executive  committee 
was  composed  of  nine  members,  but  they  were  not  always  there.  Mr. 
Knox  was  there.  I  was  there.  I  think  Mr.  James  Mott  was  there. 
He  Is  tiie  manager  of  the  Crocker  Company  up  there.  During  the 
time  of  this  strike  we  were  in  the  habit  of  meeting  every  day,  some- 
times twice  a  day,  and  we  had  received  information  from  some  source 
that  the  government  was  going  to  take  charge  of  affairs,  and  we  had 
heard  a  good  many  rumors.  We  sent  for  Knox.  We  brought  bim 
there  to  see  what  position  he  was  going  to  take  in  view  of  the  fact 
that  the  troops  were  to  be  expected  there.  This  was  the  9th  of  July. 
These  gentleoMO  met  Mr.  Knox  in  the  capacity  of  the  executive  board 
of  the  Citlsens'  Protective  Association.  Mr.  Katzenstein,  the  chair- 
man of  the  SExecutive  committee,  asked  Bfr.  Knox  some  questions  In 
r^ation  to  the  position  that  his  [718]  association  expected  to  take  or 
tbftt  he  expected  to  talee  after  the  troops  got  there.  My  recollemon 
Is  that  Mr.  Katssnstein  In  one  of  the  questions  said  that  it  was  re- 
ported*  and  so  ptri^lished,  that  Mr.  Debs,  of  Chicago,  had  issued  a 
proclamation  advising  all  men  to  keep  away  from  these  public  places, 
from  eolloeting  at  the  depots,  and  so  f6rth,  and  he  asked  him  why 
that  mle  covld  not  be  enforced  by  the  A.  R.  U.  here.  Mr.  Knox 
handed  Mr.  E^atateDstehi  a  telegram.  The  telegram,  as  near  as  I  can 
remember,— the  sttbstanee  of  the  telegram, —  was  about  this :  To  pay 
■0  attention  to  newspaper  rumors ;  that  they  were  sure  to  win ;  that 
everything  was  progresshig  all  right  in  their  interests,  or  words  to 
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that  effect  Mr.  Eatzenstein  asked  him  this  farther  question:  That 
in  view  of  the  fact  that  the  troops  were  ordered  ttiere,  and  would 
prohahly  be  there  the  next  day,  or  the  morning  after,  and  as  the 
matter  was  passing  out  from  the  civil  authorities  to  the  military,  and 
In  view  of  the  fact  that  he  was  a  citizen,  the  same  as  the  balance  of 
the  people  he  had  come  there  to  meet,  what  position  he  would  take; 
to  which  he  said,  as  near  as  I  recollect,  that,  so  far  as  he  was  con- 
cerned himself,  he  could  not  do  anything,  for  there  were  two  or  three 
injimctlons  against  him.  But,  so  far  as  his  men  were  concerned, 
which  was  over  2,000,  he  had  no  control  of  them,  and  he  did  not 
believe  they  would  allow  any  train  to  go  out  of  the  depot  with  Pull- 
man cars  attached.  Then  Mr.  Katzensteln  further  asked  him,  as  near 
as  I  can  recollect,  ♦  ♦  ♦  that  in  view  of  the  fact  of  the  military 
coming  there,  and  if  it  would  be  a  question  between  the  principles  of 
his  order  and  the  protection  of  the  citizens  and  his  family  and  bo 
forth,  which  course  he  would  pursue.  He  said  that  the  principles  of 
the  order  of  the  A.  R.  U.  stood  first  with  him  In  relation  to  this  busi- 
ness, or  in  relation  to  this  strike.  Mr.  Katzensteln,  as  near  as  I  can 
remember,  called  his  (Knox's)  attention  to  the  proclamation,  as  it 
was  published  in  the  paper.  I  don't  remember  Mr.  Knox  saying  any- 
thing in  relation  to  the  cause  of  the  proclamation.  He  produced  that 
telegram.  It  was  read.  He  handed  it  out,  and  talked  in  about  the 
same  strain  that  was  expressed  in  the  language  of  the  telegram.  I 
would  not  undertake  to  repeat  what  he  said.  I  remember  distinctly 
he  stated  you  could  not  depend  on  the  proclamation.  He  did  not 
believe  there  was  any  truth  in  it,  and  used  this  telegram  as  evidence 
to  corroborate  his  statement" 

V.  S.  McClatchy,  called  on  behalf  of  the  United  States, 
testified: 

'*  I  am  one  of  the  proprietors  and  business  manager  of  the  Evening 
Bee,  Sacramento." 

A  paper  being  shown  the  witness,  he  said : 

"  That  paper  is  a  statement  made  by  the  secretary  of  the  Citizens' 
Protective  Association,  under  instructions  from  its  executive  com- 
mittee. ♦  ♦  ♦  The  paper  was  drawn  up  by  Mr.  Howell,  secretary 
of  the  Citizens*  Protective  Association,  under  instructions  of  its  execu- 
tive committee,  and  purported  to  embody  the  statements  made  by  the 
mediation  committee  of  the  American  Railway  Union  before  the  Citi- 
zens* Protective  Association  at  its  meeting,  I  think,  of  July  5th.  Mr. 
Howell  was  Instructed  to  draw  this  paper  up  and  present  it  to  the 
mediation  committee  for  their  approval  and  signature.  ♦  ♦  ♦  I 
saw  it  signed  by  two  gentlemen.  I  did  not  see  the  third  member  of 
the  committee  sign  it  ♦  ♦  ♦  Mr.  Knox,  who  was  chairman  of  the 
committee,  signed  it,  and,  as  certain  as  I  can  be  at  this  time,  the 
second  one  was  Mr.  Compton.  The  third  member,  who  I  think  was 
Mr.  Mullen,  was  not  present  ♦  ♦  ♦  At  this  time  I  saw  those  two 
names  signed  Mr.  Howell  was  present  He  then  left  it  with  Mr.  Knox, 
who  was  to  obtain  the  signature  of  the  third  gentleman.  ♦  ♦  ♦  I 
have  in  my  possession  another  statement  signed  by  Knox,  relative  to 
the  strike.  ♦  ♦  ♦  Mr.  Knox  made  certain  statements  before  the 
executive  committee  of  the  Citizens'  Protective  Association,  I  think 
about  July  9th, — I  do  not  want  to  be  certain  of  the  date, — and  under 
instructions  I  prepared  a  report  of  Mr.  Knox's  remarks  before  the  com- 
mittee, or  some  of  them,  and  submitted  it  to  him  for  approval  prior  to 
its  being  published  in  the  newspaper.  Mr.  EInox  approved  it  after 
minor  amendments,  and  it  was  published.    •    •    •    Mr.  Knox  signed 
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It  in  my  presence.  ♦  ♦  ♦  Mr.  Knox's  signature  was  obtained  in  the 
afternoon,  shortly  before  the  Bee  would  go  to  press.  In  order  to 
insure  its  publication  [719]  that  day,  it  had  to  be  cut  up  in  what 
printers  call,  *  s|H)rt  takes.'  ♦  ♦  ♦  It  was  signed  before  being  cut 
up.    It  can  be  readily  pasted  together." 

After  further  testimony  tending  to  identify  the  document, 
it  was  introduced,  and  is  as  follows: 

"  Ohairman  H.  A.  Knox,  of  the  Sacramento  mediation  committee  of 
the  A.  R.  U.,  had  a  short  conference  this  afternoon  with  the  executive 
committee  of  the  Citizens'  Protective  Association,  at  the  request  of  the 
latter.  The  work  of  the  committee  so  far  had  been  directed  towards 
preventing  a  conflict  at  Sacramento  that  could  only  result  in  blood- 
shed, without  settling  the  main  issue,  and  to  this  end  had  brought 
Influence  to  bear  on  both  the  Southern  Pacific  Company  and  its 
striking  employ^  to  prevent  any  aggressive  measures  on  either  side. 
The  position  of  the  United  States  government,  however,  in  ordering 
the  opening  of  the  road  and  the  use  of  federal  troops  for  such  purpose, 
has  practically  taken  all  discretion  out  of  the  hands  of  the  railroad 
company  and  the  United  States  marshal.  Mr.  Knox  was  asked, 
therefore,  if  the  United  States  government  insisted  on  taking  charge 
at  Sacramento  and  running  trains,  would  the  A.  R.  U.  permit  it  to  be 
done  without  obstacle,  or  would  it  oppose  by  force  the  government 
officials  and  troops?  Mr.  Knox  stated  that  personally  he  would  do  all 
he  could  to  prevent  a  conflict  with  the  government,  and.  If  It  moved 
trains,  would  not  oppose,  whether  with  Pullmans  attached  or  not,  and 
would  so  advise  his  men.  He  said,  however,  that  if  the  government 
insisted  on  moving  Pullmans  without  a  settlement  of  the  main  question, 
he  could  not  control  the  men  under  him,  as  they  had  notified  him— over 
2,000  strong — that  they  would  not  obey  orders  in  that  event,  and 
would  engage  the  troops.  He  said  the  position  of  the  A.  R.  U.  was  in  no 
way  changed.  It  would  not  permit  the  running  of  any  trains  unless  the 
demands  of  the  organization,  as  outlined  at  a  former  conference  with  the 
citizens'  committee,  and  published  In  the  Bee  of  Friday  last,  were  com- 
plied with.  His  attention  being  called  to  the  declaration  of  Eugene 
y.  Debs,  head  of  the  A.  R.  U.,  calling  on  all  members  not  to  attempt 
interference  with  trains  or  railway  property,  Mr.  Knox  said  that  he 
had  not  received  officially  any  such  notice,  and  had  been  warned  by 
Debs  to  pay  no  attention  to  newspaper  reports,  unless  officially  re- 
ported to  him.  He  could  not,  therefore,  take  any  notice  of  the  procla- 
mation referred  to,  and  doubted  its  genuineness.  [Signed!  H.  A. 
Knox." 

Mr.  Knox  denies  having  signed  the  statement  produced  by 
Mr.  McClatchy.    In  this  regard  he  testifies  as  follows: 

"I  never  signed  that  statement  in  tbe  world.  That  statement,  or 
part  of  it,  was  when  they  called  me  before  their  committee  in  the 
aftonoon,  I  think,  of  the  9th.  It  was  simply  said  verbally,  part  of  It, 
and  part  of  it  was  not  I  never  signed  the  statement,  and  they  have  got 
more  in  there  than  I  ever  said.  ♦  ♦  ♦  The  statement  is  about 
correct  until  we  get  down  to  where  it  says :  '  He  said,  however,  that 
if  the  government  insisted  on  moving  Pullmans  without  a  settlement 
of  the  main  question,  he  could  not  control  the  men  under  him,  as 
they  had  notified  him,  over  2,000  strong,  that  they  would  not  obey 
orders  in  that  event,  and  would  engage  the  troops.'  I  never  made 
any  such  statement  as  that" 
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Barry  Baldwin,  the  United  States  marshal  for  the  North- 
em  district  of  California,  was  at  Sacramento  during  the 
strike,  and  testifies  as  follows  respecting  stat«naents  made  to 
him  by  members  of  the  mediation  committee  and  others,  in 
relation  to  the  attitude  of  the  American  Railway  Union : 

"I  know  Mr.  Knox,  Mr.  Compton,  and  Mr.  Mullen.  Know  Mr. 
Worden.  I  saw  tbem  on  the  evening  of  the  1st  of  July  at  the  depot,  in 
a  caboose,  in  the  yard  there,  right  at  the  depot,  on  the  tracks.  I  was 
told  that  they  were  a  committee ;  that  they  were  the  leaders  of  the  com- 
mittee of  the  strikers.  Found  Mr.  Worden  there  at  the  time.  ♦  ♦  ♦ 
I  went  there  officially,  in  order  to  protect  the  mails, — to  protect  the 
trains  carrying  the  mails ;  in  [720]  order  to  allow  the  railroad  officials 
to  run  the  trains  carrying  the  mails.  We  heard  that  they  were  being 
prevented  from  doing  so.  This  was  Sunday  evening,  the  1st  of  July, 
about  eight  o'clock  in  the  evening.  ♦  ♦  ♦  It  was  a  cal>oose  on  the 
tracks  adjacent  to  the  depot  building, — ^the  yard  at  Sacramento ;  pos- 
sibly a  hundred  yards  from  the  river, — fifty  to  a  hundred  yards.  The 
parties  in  the  car  went  to  find  Mr.  Knox.  Mr.  Knox  was  not  in  the 
car  at  the  time.  They  found  Mr.  Knox,  and  Mr.  Knox  came  in  pres- 
ently, after  a  little;  and  they  requested  a  number  of  people  there, 
who  had  no  business  with  their  committee,  to  withdraw.  A  number 
of  people  in  there  withdrew,  leaving,  I  suppose,  some  six  to  ten 
inside  the  car.  It  was  dark  in  the  car.  It  was  lighted  afterwards, 
but  poorly  lighted.  Mr.  Knox  was  present,  and  also  Mr.  Worden. 
and  I  believe  Mr.  Compton,  and  Mr.  Mullen,  and  several  others 
whom  I  don't  know, — did  not  recognize  at  the  time.  ♦  ♦  ♦  I  stated 
to  them  the  purpose  for  which  I  had  come  to  Sacramento,  and  they 
asked  me  whether  Pullman  cars  were  to  be  moved  with  the  train. 
Knox  was  the  spokesman,  and  did  most  of  the  speaking.  The  others 
spoke  a  little,  some  of  the  others,  and  esx)ecially  Mr.  Worden,  who  was 
continually  talking  and  interrupting.  I  told  them  who  I  was,  and  my 
purpose  in  going  to  Sacramento.  ♦  ♦  ♦  My  business  there  vras  to 
see  them  and  talk  to  them,  and  see  what  the  trouble  was,  and  why 
these  trains  could  not  be  moved,  and  why  they  were  preventing  them 
from  being  moved.  They  objected  to  Pullman  cars  being  moved, 
claiming  that  they  were  willing  that  the  trains  should  go  with  the 
mails  and  other  passenger  cars,  but  not  with  Pullman  cars.  They 
said  they  had  advice  that  Pullmans  were  no  part  of  a  train, — no  part 
of  a  mail  train;  and  they  gave  me  to  understand  that  they  would 
not  be  allowed  to  go, — to  be  moved.  They  said  they  had  eminent 
legal  advice.  That  they  had  paid  $250  for  the  advice.  They  did  not 
state  who  had  advised  them.  *  *  *  I  told  them  that  I  should 
perform  my  duties,  and  see  that  the  trains  were  moved.  I  told  them 
that  the  trains  should  be  moved  as  often  as  made  up,  with  Pullman 
cars  attached  where  it  was  customary  to  place  them.  I  told  them  that 
I  was  certain  they  were  not  right  in  doing  it, — in  opposing  the  proper 
authorities  and  defying  the  law.  They  continued  in  the  attitude  that 
they  could  not  allow  Pullman  cars  to  move.  I  told  them  my  purpose 
in  being  there  was  to  protect  those  mall  trains,  and  trains  carrying 
the  mails, — United  States  mails.  ♦  ♦  ♦  Had  conversation  with 
Mr.  Worden  on  my  way  up  from  the  caboose  out  across  the  tracdcs. 
He  asked  if  we  knew  who  he  was,  and  I  then  first  learned  his  name. 
He  said  that  his  name  was  Worden ;  that  every  one  knew  him  there, 
and  he  was  prominently  connected  with  the  movement  ♦  ♦  ♦  It 
was  the  A.  R.  U.  people  that  were  organized  there.  They  were  the 
mediation  committee  of  the  A.  R.  U.    They  were  the  committee.    I 
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treated  th^i  officially  as  leaders  of  the  moTement, — ostensible  leaders 
of  the  movement 

The  same  witness  further  testifies,  as  to  the  action  and 
attitude  of  the  mediation  committee,  substantially  as  follows: 

**  I  saw  the  members  of  the  mediation  committee  again  (the  second 
time)  on  the  evening  of  the  2d,  at  the  Golden  Eagle  Hotel,  at  my 
room.  Saw  Knox,  Mullen,  and  Compton.  They  came  to  see  me  as 
the  mediation  committee  of  the  A.  R.  U.  They  came  to  see  me  as 
U.  S.  marshaL  They  came  to  see  me  at  the  room  I  occapied.  I  in- 
farmed  them  that  it  was  my  intention  to  go  down  the  next  day,  and 
clear  the  depot  grounds  of  the  crowds  that  were  there,  In  order  that 
the  railroad  company  could  move  tlieir  trains, — the  mail  trains,  or 
trains  carrying  the  mails, — and  that  I  hoped  that  the  strikes  would 
not  offer  any  resistance;  that  I  was  there  by  lawful  authority  to  do 
this;  it  was  my  duty  to  do  it  Then  we  talked  the  matter  over. 
They  said  that  they  had  no  wish  to  use  any  violence.  They  asked 
me  to  go  down.  They  said  they  would  do  all  they  could  to  get  the 
strikers  to  vacate  the  depot  grounds.  They  asked  me  to  go  down 
myself,  or  with  as  few  deputies  as  possible,  for  they  thought  there 
was  less  danger  of  a  conflict  if  I  did  that ;  that  I  could  get  on  better 
alone  than  to  take  down  a  number  of  deputies ;  that  it  might  Irritate 
the  people,  and  we  would  not  get  on  well.  But  they  said  they  would 
assist  me  as  much  as  they  could  in  inducing  the  crowd  to  clear  away 
from  the  depot  and  allow  the  trains  to  be  operated.  [781]  They 
said  that  if  they  did  this  they  wanted  me  to  allow  them  to  send  a 
committee  of  three  to  induce  the  engineers,  or  those  that  were  to 
work  the  trains,  in  together,  to  persuade  them  not  to  go  out  with  the 
Pullman  cars;  to  go  inside  of  the  line  I  might  form.  I  told  them 
that  I  did  not  know  that  I  would  object  to  their  doing  that  so  long 
as  they  did  not  intimidate  them, — so  long  as  they  were  not  too  per- 
sistent and  would  not  continue  to  talk  to  them  too  long,  or  in  any 
other  way  threaten  them,  by  numbers  of  talk ;  and  also,  if  the  people 
they  were  talking  to  did  not  wish  to  hear  them,  did  not  wish  to  listen 
to  them,  and  requested  them  to  leave,  why,  they  should  leave.  But  I 
told  them  that  I  could  not  promise  even  that  I  would  let  them  do 
that ;  that  I  could  not  say  at  that  moment ;  that  there  might  be  some 
objection  arise  at  the  time  on  the  part  of  the  railroad  company,  and 
I  might  have  to  further  consider  the  question  as  to  their  right  to  be 
present  at  the  depot  grounds,  but  at  that  time  I  did  not  see  any  objec- 
tion to  it,  as  long  as  they  did  it  peaceably." 

Mr.  Knox,  in  his  testimony,  details  this  interview  in  the 
caboose  as  follows: 

"Bir.  Baldwin  and  Mr.  Knight  wanted  to  know  our  position  that 
we  had  taken  in  the  matter,  and  between  us  we  explained  it  as  thor- 
oughly as  possible  to  them,  and  told  them,  in  the  first  place,  we  had 
boycotted  the  Pullman  cars  on  legal  advice;  and,  if  I  am  not  mis- 
taken, I  told  them  who  our  advice  was  from, — ^Mr.  Ingersoll ;  and  Mr. 
Knight  said  that  a  Pullman  car,  as  long  as  it  was  attached  to  a  mail 
car  regulai^ly  made  up,  was  part  of  a  mail  car.  Of  course,  we  had 
an  opinion  from  a  very  eminent  lawyer  and  attorney,  and  we  thought 
he  knew  as  much  about  it  as  Mr.  Benight  did;  consequently  we  told 
him  we  would  not  handle  any  trains  with  Pullman  cars  attached 
during  the  boycott  and,  now  that  the  strike  had  been  ordered,  we 
would  not  handle  any  trains  at  all,  except  mail  trains,  until  those  men 
that  had  been  discharged  had  been  reinstated.  That  was  about  the 
10870*— S.  Doc.  Ill,  62-1,  vol  1 31 
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gtet  of  our  conversation  all  the  way  through.    It  was  repeated  sev- 
eral times." 

T.  W.  Heintzebnan,  master  mechanic  in  the  employ  of  the 
Southern  Pacific  Company  at  Sacramento,  called  for  the 
United  States,  testified  as  follows: 

**  I  know  Knox  and  Ck>mpton.  They  were  ont  on  a  strike.  Before 
the  strike,  Knox  was  a  switchman,  and  Ck)mpton  was  a  machinist 
working  In  the  shop.  ♦  ♦  ♦  I  was  present  during  a  part  of  a 
conversation  between  Knox  and  Mr.  Small  at  the  roundhouse  on  June 
30th.  Mr.  Small  was  the  superintendent  of  motive  power.  ♦  ♦  ♦ 
I  heard  Knox  remark  that  they  were  in  the  strike  to  win,  and  they 
were  going  to  win  by  any  means." 

E.  0.  Jordan,  locomotive  engineer  at  Sacramento,  called 
for  the  United  States,  testified  to  attending  a  meeting  on 
Jime  29, 1894,  at  which  Knox  was  present,  as  follows: 

**  In  relation  to  a  telegram  he  said  he  would  get,  it  was  asked  him 
as  to  what  his  Jurisdiction  was  in  this  matter;  and  he  stated  that 
his  Jurisdiction  extended  from  Sacramento  to  El  Paso  and  to  Port- 
land and  to  Ogden,  out  of  Sacramento.  ♦  ♦  ♦  There  were  three 
orders  present, — Conductors,  the  Engineers,  and  Mr.  EInox,  of  the 
A.  R.  U.  ♦  ♦  ♦  The  meeting  was  held  for  the  purpose,  as  I 
understood  it,  of  taking  some  action  to  bring  the  strikers  or  the 
A.  R.  U.  men  and  the  company  together,  In  order  to  devise  some  means 
by  which  the  strike  could  be  adjusted  in  some  manner  to  start  the 
road.*" 

The  fdlowing  telegrams,  purportii^  to  have  been  signed 
and  sent  by  H.  A.  Knox  to  various  unions  within  his  juris- 
dicticm,  respecting  the  state  of  affairs  at  Sacramento,  and 
transmitting  advice  to  other  local  unions  with  reference  to 
the  action  they  should  take,  were  in-  [722]  troduced  by  the 
prosecution  for  the  purpose  of  showing  the  concert  of  pur- 
pose and  action  among  the  different  branches  of  the  Ameri- 
can Railway  Union. 

*'  June  27, 1894.  To  L  B.  Hoffmire,  Portland,  Or. :  Stop  all  Pullman 
sleepers.    Answer.    H.  A.  Knox." 

•'  June  27,  1894.  To  B.  V.  Debs,  Pres.  A.  R.  U..  Chicago:  Will  we 
stop  loaded  sleepers?    Ans.    H.  A.  Knox." 

**  June  27,  1894.  To  W.  H.  Ohme,  Los  Angeles :  Stop  all  Pullman 
sleepers.    Answer.    H.  A.  Knox." 

'*  June  27,  1894.  To  J.  M.  Wagner,  Ogden,  Utah:  Stop  all  PulUnan 
sleepers.    Answer.    H.  A.  Knox." 

**  June  28, 1894^  To  M.  C.  Roberts,  Dunsmulr,  Cal. :  Be  rea^  to  go 
out  at  moment's  notice.    H.  A.  Knox." 

"  June  28,  1894.  To  B.  V.  Debs,  Chicago,  111. :  The  ORG  and  BRI 
are  going  to  take  train  out  to-night  We  are  going  to  stop  evoything. 
Answer.    B.  A.  Knox." 

*«  June  28,  1894.  To  J.  M.  Wagnei,  Ogden,  Utah:  Be  rea^y  to  go 
out  at  moment's  notice.    H.  A.  Knox." 
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*"  June  28,  1804.  To  M.  a  B/oterta,  Dnosmnlr:  Don't  know,  but  If 
any,  yon  hold.    H.  A.  Knoz." 

"*  June  29, 1894.  To  B.  P.  Gondrey»  Boddin:  Yee;  stay  in  RockUn. 
H.  A.  Knox." 

.  **  Jnne  29,  1894.    To  a  B.  McOlintodc*  Tntdcee,  Gal. :   Hold  Nos.  4 
A  2  snre.    H.  A.  Knox." 

"  Jnne  29,  1894.  To  G.  W.  Linisay,  Wadvwortb,  Ney.t  Hold  No  4 
there  sure.    H.  A.  Knox." 

•'Jnne  29,  1894.  To  B.  P.  Oondiey,  BodcUn:  General  tie  np  or- 
dered.   Notify  all  coneemed.    Answer.    H.  A.  Knox." 

"Jnne  29,  1894.  To  MeCUntodc,  Tmekee:  General  tie  np  ordered. 
Notify  all  concerned.    H.  A.  EInox." 

**  Jnne  29,  1894.  To  B.  V.  Debe,  Pres.  A.  B.  U.,  Chicago :  General 
tie  np  ordered  on  S.  P.  system.    All  out    H.  A.  Knox" 

*'  Jnne  29, 1894.  To  B.  V.  Debs,  Pres.  A.  R.  U.,  Chicago,  111. :  Brery- 
thing  on  system  at  standstUL  Company  makes  their  death  straggle 
to-night    H.  A.  Knox." 

"  Jnne  30,  1894.  To  F.  Almas,  Snmmit,  CaL :  No ;  stop  at  once. 
H.  A.  Knox." 

"  Jnne  30,  1894.  To  J.  C.  Church.  Carlln,  Nev. :  Ice  until  further 
order&    Bverything  stopped.    H.  A.  Knox." 

"  June  30,  1894.  To  J.  T.  Roberts,  Oakland,  Cal.,  A.  R.  U. :  Have 
any  troops  left,  and  where  are  they  going?    H.  A.  Knox." 

"June  30,  1894.  To  J.  T.  Roberts,  A.  R.  U.,  Oakland:  Has  train 
left  with  deputy  marshals?    Rumor  here.    H.  A.  Knox." 

"  June  30,  1894.  To  B.  V.  Debs,  Pres.  A.  R.  U.,  Chicago,  111. :  This 
motion  was  adopted  by  B.  of  L.  B.  and  O.  R.  C. :  That  the  basis  of  the 
settlement  be  that  all  discharged  men  who  have  taken  part  in  the 
Pullman  boycott  be  reinstated,  and  guaranty  given  men  won't  be  dis- 
charged for  same  cause.  Pullman  boycott  to  remain  in  force»  and 
strike  declared  off.  This  is  the  grandest  victory  ever  won,  and  every- 
body is  on  our  side.    H.  A.  Knox." 

"  July  1,  1894.  To  A.  W.  Wallace,  Rocklln,  Cal. :  There  was,  but 
we  stop  at  other  points.    Not  wheel  moving.    H.  A.  Knox." 

"  July  1,  1894.  To  J.  T.  Roberts,  A.  R.  U.,  Oakland,  Cal.:  Keep  me 
posted  on  everything  that  leaves  there.    H.  A.  Knox." 

••  July  1,  1894.  To  W.  H.  Clune,  Sec,  Los  Angeles,  Cal. :  How  are 
engineers  and  conductors  standing  with  us  down  your  way?  H.  A. 
Knox." 

-July  2,  1894.  To  B.  V.  Debs,  Pres.  A.  R.  U.,  Chicago,  111.:  Did 
you  give  permission  to  move  Mrs.  Stanford?    H.  A.  Knox." 

"  July  2,  1894.  To  H.  L.  Walthers,  Dunsmuir,  CaL :  She  can  go  via 
Davis,  not  by  Sacramento." 

••  July  2,  1894.  To  H.  L.  Walthers,  Dunsmuir,  Cal. :  Troops  coming 
here.    Stand  firm ;  we  are.    Ans.    H.  A.  Knox." 

"  July  3,  1894.  To  B.  B.  Barton,  Ogden,  Utah :  We  understand  Co. 
tried  to  brake  block,  but  we  fooled  them.    H.  A.  Knox." 

[723]  -  July  8,  1894.  To  B.  V.  Debs,  Pres.  A.  R.  U.,  Chicago,  111. : 
Hunt  up  the  National  Pres.  of  the  Marine  Bngineers.  Confer  with 
him.    Steamers  are  a  terrible  damage  to  us.    H.  A.  Knox." 

"  July  4,  1894.  To  Mcaintock,  Sec.  A.  R.  U.,  Truckee,  Cal. :  Big 
army  here.  You  come  with  all  guns  and  volunteers.  Come  by  train 
without  orders  at  once.    H.  A.  Knox." 

"  July  4,  1894.  To  B.  B.  Barton,  Ogden,  Utah :  Good.  Same  here. 
We  have  4,000  beside  the  city.    Stand  firm.    H.  A.  Knox." 

"  July  4,  1894.  To  Arthur  Wallace,  Rocklln,  Cal. :  Soldiers  on  this 
end  of  American  river.    Don't  stop.    Bridge  O.  K.    H.  A.  Knox." 

"  July  4,  1894.  To  Arthur  Wallace,  Rocklln,  Cal. :  Come.  Bring  all 
hands.    Rush.    H.  A.  Knox." 
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"  July  4,  189i.  To  H.  L.  Walthers,  Dansmulr,  Oal. :  One  tbonsand 
cayalrymen  and  militiamen  here.  Come  with  whole  outfit  by  train, 
without  orders,  at  once.    H.  A.  Knox." 

"  July  4,  1894.  To  W.  H.  Walthers,  Dunsmuir,  Cal. :  Don't  dose  the 
Western  Union  office.  That  will  hurt  our  cause.  And  take  guard 
away  from  the  Postal  office.    H.  A.  Knox." 

"July  4,  1894.  To  B.  V.  Debs,  Pres.  A.  R.  U..  Chicago,  III.:  We 
have  the  troops  on  our  side.  They  have  refused  to  obey  commands, 
and  we  are  stayers  from  away  back, — bound  to  succeed.    H.  A.  Knox." 

"July  5,  1894.  To  C.  B.  McClintock,  Truckee,  Cal.:  Please  allow 
merchants  to  take  perishable  freight  from  cars,  but  agent  must  iibeck 
it  to  them.    H.  A.  Knox." 

"July  5,  1894.  To  Madden  &  Turner,  Dunsmuir,  Cal.:  All  quiet 
here.    We  are  sure  to  win.    H.  A.  Knox." 

"  July  6,  1894.  To  B.  V.  Debs,  Pres.  A.  R.  U.,  Chicago,  111. :  It  Is 
reported  the  U.  S.  marshal  and  Gen.  Dimond,  of  state  troops,  has 
turned  our  affair  over  to  Washington  Have  attorney  there  to  wortc 
on  it  We  have  everything  our  own  way,  and  have  not  broke  the  law, 
only  by  keeping  about  5,000  men  in  sight  Please  advise  us  what  to 
do.    Not  a  wheel  moving.    H.  A.  Knox." 

"July  6,  1894.  To  B.  V.  Debs,  Pres.  A.  R.  U.,  Chicago,  111.:  Any 
truth  in  report  of  strikers  and  soldiers  having  battle  in  Chicago? 
Please  ans.    We  are  as  firm  as  rock.    H.  A.  Knox." 

"  7/7/1894.  To  J.  M.  Wagner,  Ogden,  Utah :  All  quiet  Stand  firm. 
H.  A.  Knox." 

"July  7,  1894.  To  Wm.  O.  Leary,  Pres.  Miners'  Union,  Virginia 
City,  Nev. :  Resolutions  received,  and  return  thanks.  We  are  bound 
to  win.    We  are  as  solid  as  rock.    H.  A.  Knox,  Chairman." 

"  July  8,  1894.  To  W.  H.  Clune,  Los  Angeles,  Cal. :  Force  them  to 
stop,  or  tell  them  when  we  settle,  their  firemen  will  run  their  engines. 
We  done  that,  and  you  bet  it  brought  them  to  time.  All  quiet  here. 
We  are  solid  as  rock.    H.  A.  Knox." 

"  July  9, 1894.  To  W.  H.  Clune,  Los  Angeles,  Cal. :  Everything  very 
quiet  here.  Nothing  moving  here.  How  is  things  there?  Stand  firm, 
and  don't  let  nothing  go.    H.  A.  Knox." 

"  July  9, 1894.  To  Chas.  Fink,  Oakland,  Cal. :  We  sent  Geo.  Hale  to 
Vallejo,  but  if  there  at  Oakland  he  is  O.  K.    H.  A.  Knox." 

"  July  11,  1894.  To  W.  G.  Boyce,  Pres.  Miners'  Union,  Silver  City, 
Nov.:  Thanks  for  sympathy.  We  are  under  heavy  expense.  Finan- 
cial aid  would  be  gratefully  received.    H.  A.  Knox,  Chairman." 

"July  11,  1894.  To  Chick  Featherson,  Summit,  Cal.:  I  received 
orders  from  B.  Y.  Debs  to  order  strike  on  entire  system.  Hence  my 
order.    Sacto.  is  solid  yet    H.  A.  Knox." 

"  July  11,  1894.  To  B.  V.  Debs,  Pres.  A.  R.  U.,  Chicago,  111. :  Sorry 
you  are  in  Jail,  but  be  strong,  and  we  will  carry  the  strike  on  If  they 
put  all  of  you  in  jail.  Lots  of  soldiers  here,  but  everything  quiet  so 
far.    Bvery  man  out  here,  but  a  few  scab  engineers.    H.  A.  Knox." 

-  July  11,  1894.  To  J.  S.  Walton,  Oakland,  CaL :  Adopt  code.  Lots 
of  soldiers  here,  but  everything  quiet  yet    H.  A.  Knox." 

"  July  12,  1894.  To  J.  Balder,  Truckee,  Cal. :  Train  of  soldiers  get- 
ting ready  to  leave  here  for  Truckee.  Bverything  quiet  H,  A. 
Knox." 

"  July  12,  1894.  To  E.  V.  Debs,  Pres.  A.  R.  U.,  Chicago,  IlL :  I  will 
stand  [724]  by  A.  R.  U.  as  long  as  life  lasts.  I  refused  to  run  for  rail- 
road commissioner,  because  I  thought  so  much  of  the  fight  We  are 
doing  nothing  but  what  is  proper.  We  are  going  to  fight  it  out  on  this 
line.  We  have  1,800  soldiers  here,  but  no  trains  out  yet  H.  A. 
Knox." 

"  July  18,  1894.    To  Chairman  A.  R.  U.,  Trudcee,  OaL :  Reports  all 


Digitized  by 


Google 


UNITED   STATES   V.  CA6STDT.  483 

Charge  to  the  Jury. 

take.  Stand  pat  Freight  left  here,  under  protection  of  soldiers,  for 
the  Bast    H.  A.  Knox." 

**  July  13,  1894.  To  Glune,  Chairman  A.  R.  U.,  Los  Angeles,  Cal. : 
Reports  all  fakes.  Strike  Is  on  in  full  force.  Stay  with  them  to  the 
last.    All  O.  K.  here.    H.  A.  Knox." 

•*  July  18,  1894.  To  J.  C.  March,  Carlin,  Nev. :  1,800  soldiers  here 
for  two  days,  but  have  only  got  freight  out  east  Reports  are  all  false. 
Stand  pat    H.  A.  ELnox." 

**  July  13,  1894.  To  F.  M.  Gillett,  San  Luis  Obispo,  CaL :  Reports 
all  false.  Stand  pat  1,800  troops  here,  but  got  only  one  train  out  In 
two  days.    Sure  to  win.    H.  A.  Knox." 

-  July  13, 1894.  To  B.  V.  Debs,  Pres.  A.  R.  U^  Chicago,  111. :  United 
Press  dispatch  says  you  have  declared  strike  off.  I  have  sent  mes- 
i  all  over  denying  It    Answer.    H.  A.  E^nox." 


Telegrams  have  been  introduced  purporting  to  have  been 
signed  by  H.  A.  Knox,  addressed  to  E.  V.  Debs,  at  Chicago, 
and  to  other  persons,  in  relation  to  the  strike,  dated  July  14th, 
and  subsequent  dates;  but  Knox  testifies  that  he  was  arrested 
on  July  14th,  and  was  in  jail  for  three  weeks,  and  he  denies 
specifically  having  signed  the  11  telegrams  dated  July  22d, 
which  bear  his  name.  It  is  possible  that  some  member  of 
the  mediation  committee,  or  other  officer  of  the  American 
Railway  Union  at  Sacramento,  acting  for  the  committee, 
may  have  signed  these  telegrams  in  the  name  of  Mr.  Elnox ; 
but  as  the  testimony  in  the  case,  and  particularly  the  tele- 
grams sent  out  by  T.  H.  Douglass,  who  appears  to  have 
been  chairman  of  the  mediation  committee  after  July  14th, 
indicate  that  the  strike  was  declared  off  on  July  21st,  tele- 
grams purporting  to  have  been  signed  by  Knox,  and  dated 
after  July  14th,  and  particularly  those  dated  July  22d,  are 
certainly  discredited,  and  I  will  not,  therefore,  refer  to  them 
further  in  this  connection.  In  any  view,  they  do  not  appear 
to  be  important. 

George  Vice  testified,  on  the  part  of  the  defense,  that  he 
had  been  a  locomotive  fireman  for  the  Southern  Pacific  Com- 
pany in  June  last;  that  he  belonged  to  the  American  Railway 
Union  at  Sacramento;  was  the  vice  president  of  it;  thinks 
he  was  present  the  night  that  the  telegram  came  from  Chi- 
cago, announcing  the  fact  that  there  was  going  to  be  a 
Pullman  boycott.  He  admits  signing  the  following  tele- 
gram: 

*'Sacto.,  Jnly  6,  1894.  H.  F.  Michaels,  Master  Cactus  Lodge,  94, 
Tucson,  Ariz. :  Firemen  of  following  lodges  out  with  A.  R.  U.,  to  the 
man:  260,  143,  812,  91,  97,  19,  58,  98,  306,  193,  and  Roseburg.  If 
you  tie  division  up,  will  guaranty  full  protection  of  A.  R.  U.  Not 
a  wheel  turned  here  for  six  days.    Answer.    Cteo.  Vice,  Master  260." 
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Also  the  following : 

''Sacramento,  Cal.,  July  16,  1894.  J.  Prlant,  Fresno,  Cal.:  Fire- 
men here  stand  firm.    Scabs  scarce.    We  are  winners.    Qeo.  Vice.'' 

Also  the  following : 

"  Sacto.,  July  16,  1894.  Geo.  W.  Lindsay,  Wadsworth,  Nev. :  Fire- 
men here  all  firm.  Scabs  scarce.  We're  winners.  You  stand  Ann. 
Geo.  Vice." 

[726]  He  also  admits  sending  the  following: 

"Sacramento,  Gal.,  July  17,  1894.  R.  B.  Nobel,  Summit:  Quit  Im- 
mediately and  tie  up  everything.  Gome  to  Sacramento.  We're  sure 
winners.    Answer.    Geo.  Vice." 

The  witness,  being  questioned  about  the  wording  of  the 
telegram,  testified  further  as  follows: 

"A  Juror :  Q.  What  did  you  mean  by  •  tie  up  everything  •  ?  A. 
Leave  their  worlt.  Q.  You  said,  *  Quit  and  tie  up  everyttilng.'  What 
do  you  mean  by  *  tie  up  everything '  ?  A.  Just  to  leave  work«  The 
Court:  Q.  You  say,  'Quit  and  tie  up  everything.*  *Qult'  seems  to 
be  your  definition  for  '  tie  up.'  A.  I  meant  the  same  thing  by  It  Q. 
*  Quit '  and  *  tie  up '  are  the  same  thing?  A.  Yes,  sir.  Mr.  Knight : 
Q.  By  •  tie  up  everything/  you  mean  leave  worls  from  everything?  A. 
Leave  the  service.  Q.  From  everything?  A.  Yes,  sir.  Q.  What  Is 
the  meaning  of  the  word  *  everything '  ?  You  said,  *  tie  up  everything.' 
A.  I  suppose  there  is  a  whole  lot  of  meaning  to  'everything.'  Q. 
What  is  your  meaning  in  that  connection?  A.  If  a  man  is  on  a  Job, 
according  to  that, — if  he  is  on  an  engine, — he  will  leave  his  work." 

He  also  admits  sending  the  following  telegram : 

"Sacramento,  Gal.,  July  17,  1894.  J.  J.  Brennan,  Bocklln:  Stand. 
Do  not  allow  anybody  to  report  for  work.  Stronger  here  than  ever. 
We're  sure  winners.    Geo.  Vice." 

The  witness  states : 

"  When  this  telegram  was  sent,  it  was  only  meant  for  the  firemen. 
There  were  lots  of  firemen  that  did  not  belong  to  the  A.  R.  U." 

Admits  writing  and  sending  this  telegram : 

''Sacramento,  Gal.,  July  17,  1894.  Geo.  W.  Lindsay,  Wadsworth, 
Nov.:  Still  firm,  and  will  stay  to  last  Sure  winners.  Gaining  re- 
cruits from  scabs.  Fillmore  weakening.  He  interviews  mediation 
board,  and  makes  concessions.    Geo.  Vice." 

Also  this  one: 

"Sacramento,  Gal.,  July  18,  1894.  H.  F.  Mkthaels,  Tucson,  Aria.: 
State  situation.  Tied  up  here  tighter  than  ever.  Use  all  means  to 
do  same  there.    We're  winners.    Geo.  Vice." 

Also  this  one: 

"  Sacramento,  Gal.,  July  18,  1894.  W.  J.  Featherson,  Summit,  GaL : 
Quit  immediately,  and  tie  up  everything.  Gome  to  Sacramento.  We're 
sure  winners.    Answer.    Geo.  Vice." 
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Also  this  one: 

**  Sacramento,  Cal.,  July  21,  lSd4.  F.  P.  Sargent,  Terre  Haute,  Ind. : 
Eastern  B,  L.  F.  men  taking  our  Jobs.  For  God's  sake,  saye  us,  S.  P. 
will  not  re-employ  us.  Use  all  means  to  save  us.  Answer.  Geo. 
Vice,  Master  260.** 

The  witness  states  that  he  had  no  authority  to  send  tele- 
grams for  the  American  Railway  Union ;  that  he  sent  them 
by  virtue  of  his  being  a  master  of  the  Brotherhood  of  Loco- 
motive Firemen.  He  admits,  however,  that  he  was  also  an 
officer  of  the  American  Railway  Union,  being  its  vice  presi- 
dent. 

H.  B.  Breckenfeld,  called  for  the  United  States,  testified 
that  he  was  chief  train  dispatcher  for  the  Sacramento  Divi- 
sion of  the  Southern  Pacific,  at  Sacramento;  that  he  knew 
Terry  Douglass;  that  he  knew  that  Douglass  was  connected 
with  the  A.  R.  U.  during  the  recent  strike,  because  Douglass 
appeared  before  Mr.  Fillmore,  or  in  his  rooms,  on  one  or  two 
occasions,  in  connection  with  the  strike;  [736]  that  on  one 
occasion  Douglas  came  in  an  official  capacity;  that,  when 
he  did  come  in  an  official  capacity,  Douglass  announced  that 
they  had  decided  to  declare  the  strike  off.  This  was  in  the 
latter  part  of  July.  Douglass'  position  in  the  American 
Railway  Union  was  a  member  of  the  mediation  committee. 
Douglass  was  not  a  member  of  the  mediation  committee  right 
through  the  strike.  The  witness  understood  that  they 
(Douglass  and  the  two  men  who  accompanied  him  on  the 
occasion  just  referred  to)  took  the  place  of  the  original  me- 
diation committee  at  Sacramento.  On  the  occasion  referred 
to  they  came  into  the  rooms  of  Mr.  Fillmore,  and  requested 
the  stenographer  who  was  present  to  prepare  upon  the  type- 
writer a  statement  to  that  effect,  which  was  read  to  them  by 
the  stenographer,  and  was  signed  by  them.  The  witness  was 
present  when  this  was  done.  Witness  knows  the  handwrit- 
ing of  Douglass.  Identifies  the  signature  of  Douglass  on  the 
following  telegrams : 

"Sacto.,  July  14tli,  1S94.  To  F.  P.  Cox,  Rocklln,  Cal.:  Men  are 
determined.    Situation  good.    T.  H.  Douglass." 

-Sacto.,  July  16,  1894.  To  B.  V.  Debs,  Chicago,  111.:  A  com- 
mittee of  fruit  growers  has  waited  on  us.  Are  you  any  nearer  n 
settlement?    Ans.  quick.    T.  H.  Douglass." 

"  gacto.,  July  16,  1894.  To  S.  Brennan,  Rockll^,  Cal. :  Message  from 
Debs.  Situation  everywhere  good.  Switchmen  hare  all  quit  here. 
T.  H.  Douglass." 
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''Sacto.,  July  16,  1894.  To  R.  A.  Battenfield,  Roddln:  Foot 
trains  tied  up  at  Red  Bluff.    No  crews  to  moTe,    T.  H.  Douglass." 

"  Sacto.,  July  16,  1894.  To  B.  V.  Debs,  Chicago,  111. :  Scabs  coming 
from  East    With  few  exceptions,  men  solid  here.    T.  H.  Douglass." 

**  Sacramento,  Cal.,  July  17,  1894.  To  R.  A.  Battenfleld,  Rocklin, 
Cal. :  Situation  better  than  yesterday.  Prospects  brighten  every  hour 
to  A.  R.  U.    T.  H.  Douglass." 

"Sacto.,  July  18th,  1894.  To  R.  A.  Battenfleld,  Rocltlin:  Did 
any  train  leave  Roclclin  this  morning?    T.  H.  Douglass." 

"Sacto.,  July  18th,  1894.  To  W.  Balder,  Truckee,  CaL:  Received 
message  from  James  Hogan.  He  states  situation  firm  everywhere. 
T.  H.  Douglass." 

"Sacto.,  July  18th,  1894.  S.  J.  Brennan,  Rocklin:  Situation  has 
not  changed.    No  work  for  shopmen.    T.  H.  Douglass." 

"Sacto.,  July  18th,  1894.  To  B.  B.  Barton,  Ogden,  Utah:  Com- 
mittee waited  on  J.  A.  Fillmore.  Nothing  satisfactory.  M^i  re- 
main firm.*  T.  H.  Douglass." 

"Sacto.,  July  19,  1894.  To  G.  W.  Lindsay,  Wadsworth,  Nov.:  No 
change  in  situation  here.    Remain  firm.    T.  H.  Douglass." 

"  Sacto.,  July  20,  1894.  To  James  Hogan,  Chicago,  111. :  True  situa- 
tion men  wavering  in  many  places.  Give  your  views  aifaira  T.  H. 
Douirlass." 

"Sacto.,  July  21st,  1894.  To  F.  P.  Cox,  Rocklin,  Cal.:  Probably 
strike  will  be  declared  oif  at  2  p.  m.    T.  H.  Douglass." 

"  Sacramento,  Cal.,  July  21st,  1894.  To  W.  Balder,  Truckee,  Cal. : 
Bxpect  strike  to  be  settled  by  2  p.  m.    T.  H.  Douglass." 

"  Sacramento,  Cal.,  July  21st,  1894.  To  G.  W.  Lindsay,  Wadsworth, 
Nov.:  This  lodge  has  declared  strike  off  by  unanimous  vote.  T.  H. 
Douglass." 

"Sacto.,  July  21,  1894.  To  S.  J.  Brennan,  Rocklin,  CaL:  This 
lodge  has  declared  strike  off.    T.  H.  Douglass." 

"Sacramento,  Cal.,  July  21,  1894.  To  W.  Balder,  Truckee,  CaL: 
Strike  has  been  declared  off  Pacific,  unconditional.    T.  H.  Douglass." 

T.  H.  Douglass,  called  for  the  defendants,  testified :  That 
he  was  a  brakeman  last  June  and  July,  running  between 
Sacramento  and  Truckee.  That  he  belonged  to  the  Ameri- 
can Railway  Union  and  Order  of  Railway  Conductors* 
That  he  acted  as  chairman  of  the  mediation  conmiittee,  he 
thinks,  from  the  12th  or  13th  or  14th  [727]  of  July.  That 
the  occasion  of  his  so  acting  was  because  the  original  mem- 
bers on  that  committee  were  arrested.  That  John  Hurley 
and  G.  H.  Hale  were  on  the  committee  with  him.  That  he 
continued  in  that  capacity  until  the  strike  was  declared 
off.  That  he  does  not  remember  the  day  when  the  strike  was 
declared  off,  but  he  thinks  it  was  the  25th  day  of  July.  He  at- 
tended a  meeting  of  the  American  Railway  Union  on  the  26i:h 
of  June.  There  was  a  message  read  from  E.  V.  Debs,  de- 
claring a  boycott  on  Pullman  cars.  The  union  took  action 
on  the  matter,  and  declared  a  boycott  Was  in  Truckee 
when  the  strike  was  ordered.    First  heard  of  it  about  6 :  30 
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in  the  morning.  "  The  train  master  asked  the  crew  if  they 
would  go  out  on  No.  20.  They  told  him,  '  Yes.'  After  ho 
[the  train  master]  left,  seven  or  eight  men  came  in,  and 
told  us  there  was  a  strike  ordered,  and  had  not  better  go. 
Well,  we  did  not  go."  Douglass  admits  having  received 
and  sent  a  number  of  dispatches  during  the  strike. 

BEGINNING  OF  THE  STRIKB  AT  OAKI^AND. 

Thomas  J.  Roberts,  a  witness  for  the  defendants,  testified 
that  he  resided  in  West  Oakland ;  that  he  had  been  employed 
for  six  years  as  a  locomotive  engineer  for  the  Southern  Pa- 
cific Company ;  that  he  was  president  of  local  union  No.  810, 
of  the  American  Railway  Union,  which  was  organized  in 
May,  1894;  that  the  first  he  knew  of  any  trouble  was  a 
communication  he  received  from  Mr.  Worden,  who  was  dele- 
gate to  the  convention  in  Chicago.    He  says : 

"  I  received  a  letter  from  blm  stating  that  the  Pullman  boycott  had 
been  declared,  to  take  effect  in  five  days,  unless  tbe  trouble  between 
the  Pullman  Ck>mpany  and  their  employ^  was  settled.  On  the  same 
day  a  telegram  was  read  in  our  meeting — that  was  Tuesday,  June 
26th — from  the  president  of  our  general  union,  saying,  'Pullman 
boycott  in  effect  to-day  noon,  by  order  of  convention.' " 

He  further  says: 

"It  was  the  evening  before  we  received  the  telegram,  and,  that 
being  our  regular  meeting  night,  the  secretary  held  the  telegram  until 
the  meeting  opened;  and  after  the  meeting  had  opened,  and  we  got 
through  with  our  preliminary  work,  the  telegram  was  read,  and  the 
matter  was  discussed,  and  I  think  the  telegram  said  the  Pullman  boy- 
cott was  in  effect  that  day  at  noon.  Still  we  did  not  want  to  take  any 
snap  judgment  on  the  company,  and  we  decided  not  to  put  it  into 
effect  until  12  o'clock  the  following  day,  June  27th.  That  would  be 
Wednesday.  A  motion  was  put  and  carried  to  that  effect,  and  our 
secretary  was  instructed  to  notify  the  Southern  Pacific  officials  that 
after  Wednesday,  June  27th,  at  noon,  we  would  not  handle  any  Pull- 
man cars,  or  do  any  Pullman  work." 

Continuing,  the  witness  testified : 

"  June  27th  the  boycott  took  effect,  at  noon.  That  afternoon  we  had 
tome  trouble  in  the  passenger  yard  where  I  was  employed.  Some  of 
the  boys  that  were  cleaning  cars  were  instructed  by  some  foreman 
that  they  were  working  under  to  clean  some  certain  Pullman  cars,  and 
they  refused  to  do  so.  They  told  him  that  they  belonged  to  the  Ameri- 
can Railway  Union,  and  that  there  was  a  boycott  in  effect,  and  that 
they  could  not  clean  the  Pullman  cars.  He  told  them  that  if  they  did 
not  want  to  do  that  there  was  nothing  else  for  them  to  do,  and  that 
they  could  go  home" 

The  men  were  reinstated  at  his  request.    They  went  on 

with  their  customary  work.    The  strike  was  to  take  effect 
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the  morning  of  the  29th,  at  12:80.  It  was  for  the  reinstate- 
ment of  the  men  who  had  [738]  been  discharged.  By 
''  strike,"  he  means  that  the  men  were  all  to  withdraw  from 
the  service  of  the  company,  and  refuse  to  work*  In  case  the 
men  were  reinstated,  they  would  be  returned  to  work.  By 
'^  the  men,"  he  means  the  strikers.  There  was  no  resolution. 
That  was  the  understanding, — ^his  understanding.  The  sec- 
retary was  instructed  to  notify  all  the  unions  on  this  system, 
or  in  this  state ;  he  is  not  sure  which.  All  the  action  that  was 
taken  was  that  they  advised  the  men  to  try  and  keep  men 
from  going  to  work  and  taking  their  places;  to  persuade 
those  that  were  at  work  to  quit  "  Tie  up  "  is  all  railroad 
phrase.  It  means  to  cease  work.  It  is  used  by  officials  and 
train  dispatchers.  Perhaps  a  train  at  Port  Costa  may  get 
orders,  "  Train  No.  18  will  tie  up  at  Tracy."  That  means 
that  they  will  not  go  any  further. 

The  witness  was  shown  a  nmnber  of  telegrams,  among 
others  the  following,  which  he  admits  having  sent: 

"West  Oakland,  Gala.,  June  28,  1894.  To  F.  P.  Sargent,  Terre 
Haute:  Firemen's  lodge  here  indorsed  Pullman  boycott  WiU  not 
handle  their  cars.    T.  J.  Roberts/* 

••  Oakland,  Cal.,  June  30,  1894.  To  W.  H.  Russell,  Secretary  B.  B, 
T.,  Bakersfield,  Cal. :  What  Is  situation?  Define  position  of  B.  R,  T. 
T.  J.  Roberts." 

"Oakland,  Cal,  June  30,  1894.  To  H.  A.  Knox,  A.  R.  U.,  Sacra- 
mento, Cal. :  No  troops  sent  out  from  here.    T.  J.  Roberts." 

"Oakland,  Gal.,  June  29,  1894.  To  E.  H.  Leon,  San  Jos^  Cal.: 
Firemen  out  here.    Do  not  work.    Come  home.    T.  J.  Roberts." 

"West  Oakland,  July  14,  1894.  To  F.  P.  Sargent,  Terre  Haute, 
Ind. :  Authorized  American  Railway  Union  strike  here.  Shall  B.  L. 
F.  men  work  during  strike?    T.  J.  Roberts." 

"  West  Oakland,  July  18,  1894.  To  F.  B.  Porter,  Reno,  Nev. :  Solid 
here.    Do  not  waver.    Victory  is  ours.    T.  J.  Roberts." 

He  was  in  frequent  correspondence  with  the  officers  of  dif- 
ferent lodges  of  the  American  Railway  Union  throughout 
the  state,  and  in  some  instances  with  the  American  Railway 
Union  headquarters  at  Chicago,  during  the  strike.  Does 
not  know  particularly  that  he  sent  them  by  virtue  of  his 
official  position  as  president  of  the  American  Railway  Union 
in  Oakland.  It  was  merely  for  information.  The  union 
sent  a  great  many  official  notifications  of  the  strike  through- 
out the  state.  He  did  not.  The  secretary  sent  them.  The 
union  ordered  the  secretary  to  notify  the  different  local 
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anions  in  the  state  of  the  strike  here.  They  had  no  authority 
to  send  them  in  his  name.  They  related  to  the  strike.  He 
got  some  messages  from  Ejiox,  of  Sacramento,  and  sent  him 
some. 

G.  D.  Bishop,  called  for  the  defense,  testifies  that  he  was 
the  secretary  of  the  American  Railway  Union  at  Oakland. 
The  secretary  was  instructed,  the  night  of  the  boycott,  to 
notify  other  unions  in  reference  to  the  boycott. 

BEGINNING  OF  THB  STRIKB  AT  RED  BLUFF,  TRUCKEE,  AND  DUN8- 

MUIR. 

John  Kelly  testified,  as  a  witness  on  behalf  of  the  govern- 
ment, that  he  went  out  on  strike  on  June  28th  or  29th ;  that 
he  had  been  a  fireman  for  the  Southern  Pacific  Company; 
that  he  went  out  at  Red  Bluff;  that  he  was  a  member  of  the 
American  Railway  Union;  that  that  had  to  do  with  his  going 
out  on  a  strike. 

J.  P.  Heaney,  a  witness  called  for  the  defendants,  states 
that  he  [729]  went  to  Red  Bluff  from  Sacramento  on  June 
28th ;  that  he  lived  at  Sacramento,  and  belonged  to  the  Sac- 
ramento lodge  of  the  American  Railway  Union ;  that  he  had 
been  braking  for  the  Southern  Pacific  Company;  that  there 
was  no  American  Railway  Union  organization  at  Red  Bluff. 
He  testifies  as  to  being  advised  of  the  strike  by  a  telegram 
from  Mr.  Knox ;  that  he  had  asked  Mr.  Ejiox  if  there  was  a 
strike  ordered,  and  the  latter  had  replied,  '^Yes,  there  is  a 
general  strike  ordered  by  Eugene  V.  Debs."  The  witness 
states  that  he  was  appointed  chairman  of  a  committee  at  Red 
Bluff.  The  committee  were  composed  of  railroad  employes 
who  had  struck.  Although  the  witness  is  very  uncertain  as 
to  the  purpose  of  the  meetings,  and  the  appointment  of  the 
committee  of  which  he  was  chairman,  he  admits  that  at  least 
one  of  its  objects  was  in  order  that  there  might  be  some  au- 
thorized person  to  receive  and  send  dispatches  for  the  men 
out  on  strike  at  other  points,  and  be  a  channel  of  communi- 
cation between  Mr.  Knox  and  the  men  at  Red  Bluff.  He 
received  quite  a  number  of  dispatches  from  Mr.  Knox,  and 
from  other  places.  Although  Heaney  admits  having  re- 
ceived a  great  many  telegrams,  his  recollection  as  to  their 
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contents  is  extremely  vague.    But  one  of  these  telegrams  was 
introduced  on  the  part  of  the  prosecution.    It  is  as  follows: 

"3:15  p.  m.,  July  3/94.  Red  Bluff,  Cal.  Received  at  Sacramento. 
Cal.  Jack  Heaney:  Trains  switched  by  official.  Ck>ache8  detained 
by  three  thousand  people.    H.  A.  Knox." 

One  from  Heaney  reads  as  follows: 

"Red  Bluff,  Cal.,  July  2,  '94.  H.  A.  Knox,  Sacramento,  Cal.: 
Shall  we  let  Adams,  engineer  that  brought  No.  15  in,  go  back  with 
Mrs.  Stanford's  special?    He  has  no  fireman.    Heaney." 

The  following  is  a  telegram  from  Dunsmuir,  purporting 
to  be  signed  by  M.  C.  Roberts : 

"  Duusmuir,  Cal.,  June  28th,  1894.  H.  A.  Knox,  S.  P.  Depot,  Sac- 
ramento, Cal.:  Has  Portland  boycotted  Pullman?  Answer.  M.  C. 
Roberts." 

Mr.  Knox  replied: 

"  Sacramento,  Cal.,  June  28,  *94.  M.  C.  Roberts,  Dunsmuir,  Oal. : 
Don't  know.    But  If  any,  you  hold.    H.  A.  Knox." 

From  Truckee  comes  the  following  telegram : 

"  Truckee,  Cal.,  July  4,  1894.  H.  A.  Knox,  Sac. :  Do  you  stUl  want 
us?    Train  on  mail  line  ready  to  go.    C.  B.  McClintock." 

Mr.  Knox  replied : 

"July  4,  1804.  To  C.  B.  McClintock,  Truckee,  Cal.:  Come  without 
fail;  coming  from  all  points.     H.  A.  Knox." 

The  following  telegram  purports  to  have  been  sent  by 
F.  H.  Almus  to  Mr.  Knox : 

"Summit,  Cal.,  June  30/4.  Harry  Knox,  Chairman  of  A.  R.  U. 
Committee,  Sac:  Will  I  continue  service  on  work  train  or  not? 
Answer.     F.  H.  Almus." 

Almus  testified  for  the  defendants,  and  stated  that  he  was 
a  member  of  the  American  Railway  Union.  Knox's  reply 
is  as  follows : 

"  June  30,  1804.  To  F.  Almus,  Summit,  Cal. :  No.  Stop  at  once. 
H.  A.  Knox." 

[730]  The  following  telegrams  are  from  Los  Angeles, 
signed  by  W.  H.  Clune: 

"June  27/4.  Los  Angeles,  Cal.  G.  D.  Bishop,  Secretary  A.  R.  U. 
310,  W.  Oakland,  Cala. :  Stand  firm.  WIU  boycott  at  Los  Angeles 
this  p.  m.    W.  H.  Clune,  Sect  No.  Eighty." 
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**  L.  A.  7/2,  1894.  To  T.  J.  Roberts,  Prest  A.  R.  U.,  Oakland,  Gal. : 
ResolutloDS  in  press  is  falce.  Out  of  one  hundred  engineers  here, 
ninety-seven  are  with  ns  to  till  the  end.  Trainmen,  firemen,  carmen, 
shopmen,  section  and  bridge  men, — solid.    W.  H.  Clune,  Secty." 

STRIKE  IN  SAN  FRANdSOO  BY  A.  R.  U.  LODGE  845. 

It  is  admited  by  the  defense  that  the  defendants  John 
Mayne  and  John  Cassidy  were  members  of  this  lodge  at  the 
time  of  the  strike.  Rice  and  Clark,  the  two  other  defend- 
ants charged  in  the  indictment,  but  who  are  not  on  trial, 
were  also  members  of  the  same  lodge.  Charles  Ault,  called 
for  the  government,  testified :  That  he  was  a  member  of  the 
American  Railway  Union.  That  the  number  of  his  lodge 
was  345,  San  Francisco.  It  was  the  same  lodge  to  which  the 
defendants  belonged.  One  Bradley  was  president,  and 
another  person,  by  the  name  of  Elliott,  was  on  the  executive 
committee.  This  lodge  went  out  on  the  strike,  as  a  body,  on 
June  29th, — ^the  night  of  June  29th.  It  also  appeared  from 
the  testimony  of  H.  J.  Bederman,  a  witness  for  defendants, 
that  one  J.  E.  Riordan  was  its  secretary.  McClintock  was 
also  a  member  of  this  lodge.  The  purpose  which  prompted 
the  lodge  to  join  the  strike  is  stated  by  the  testimony  as  fol- 
lows: T.  J.  Roberts,  president  of  the  Oakland  lodge,  Ameri- 
can Railway  Union,  testified  that  the  union  of  which  he  was 
president  authorized  the  secretary  to  send  telegrams  to  dif- 
ferent unions,  as  follows : 

"American  Railway  Union  three  hundred  ten  declared  strike.  Takes 
effect  twelve  thirty  a.  m.  to-day." 

A  telegram  to  this  effect  was  sent  to  the  lodge  in  San 
Francisco: 

**  Oakland,  Oalif.,  June  20,  1894.  J.  B.  Riordan,  118  Sixth  St, 
Room  71,  S.  F.:  American  Railway  Union  three  hundred  ten  has  de- 
clared strike.  Takes  effect  twelve  thirty  a.  m.  to-day.  T.  J.  Roberts, 
President 

Mr.  Koberts,  when  examined,  said  that  he  had  not  per- 
sonally authorized  the  sending  of  telegrams  of  such  purport, 
and  knew  nothing  about  them.  Some  21  others  of  a  similar 
character  were  sent  to  different  places. 

Mr.  Bishop,  the  secretary  of  the  same  organization,  tes- 
tified that  these  telegrams  were  sent  out  by  direction  of  the 
union.    They  were  authorized  by  the  union.    It  will  be 
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noticed  that  the  dispatch  claimed  by  the  goyemment  to  have 

been  sent  to  Riordan,  of  the  San  Francisco  union,  of  which 

the  defendants  were  members,  is  practically  to  the  same  effect 

This  witness  acknowledged  receiving  the  following  telegram, 

purporting  to  come  from  J.  E.  Riordan : 

**  San  Francisco,  June  80,  1904.  G.  D.  Bisbop,  Oakland :  Oommittee 
out  on  organization  Narrow  Gauge.  Your  assistance  required.  J.  B. 
Riordan." 

He  testified  that  he  authorized  the  sending  of  the  following 

telegram  to  J.  E.  Riordan  on  June  30, 1894: 

•*Oaliland,  Cal.,  June  30th,  1804.  To  J.  B.  Riordan,  118  eth  St, 
S.  F. :  Will  send  men  at  once  to  confer  with  you.    G.  D.  Bisbop,  Sec** 

[731]  H.  J.  Bederman,  a  witness  called  for  the  defend- 
ants, and  employed  as  a  switchman  by  the  Southern  Pacific 
Company  last  spring,  testifies,  substantially,  that  he  be- 
longed to  Lodge  345,  San  Francisco,  of  the  American  Rail- 
way Union;  that  the  defendants  belong  to  the  same  lodge; 
that  the  occasion  of  the  strike  by  his  union  was  on  account 
of  some  of  the  members  being  discharged  for  not  handling 
Pullman  cars;  that  an  executive  and  press  committee  was 
appointed;  that  the  executive  had  charge  of  almost  every- 
thing concerning  the  strike  of  the  men ;  that  most  of  the  men 
belonging  to  his  union  worked  on  the  Coast  Division;  that 
the  committees  were  appointed  on  the  evening  of  June  29th ; 
that  all  the  power  regarding  the  strike  was  delegated  to  the 
executive  committee,  so  that  this  committee  had  charge  of 
the  strike;  did  not  seem  inconsistent  to  him  in  striking  on 
a  division  where  there  were  no  Pullman  cars ;  not  a  question 
of  sympathy;  they  were  members  of  the  imion;  they  were 
supposed  to  do  what  was  right  by  every  member;  if  one 
was  discharged  for  a  cause  he  was  not  guilty  of,  they  would 
try  and  protect  him;  the  union  protected  them;  Mr.  Riordan 
was  secretary  of  the  union. 

George  Elliott  testified,  on  being  called  as  a  witness  for 
the  defendants,  that  he  was  a  foreman  switdmian  in  the  pas- 
senger yards  of  the  Southern  Pacific  Company,  at  Fourth  and 
Townsend  streets;  that  he  joined  the  American  Railway 
Union  (Lodge  345,  San  Francisco)  on  the  night  of  the  29th 
of  June,  or  the  30th ;  that  he  became  chairman  of  the  execu- 
tive committee;  that  this  committee  were  to  do  everything 
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that  was  to  be  done  in  connection  with  the  strike ;  they  had 
full  power ;  the  question  of  Pullman  cars  never,  to  his  knowl- 
edge, came  up;  they  struck  for  the  reinstatement  of  em- 
ployes that  had  been  discharged.  On  cross-examination 
he  states  that  he  struck  because  of  the  discharged  em- 
ployes; he  believes  some  were  discharged  in  Los  Angeles, 
and  some  in  Sacramento;  simply  struck  to  see  justice  done. 
On  redirect  examination,  he  said  that  he  first  got  some  in- 
formation about  the  strike  from  Mr.  Bederman;  that  he 
believes  that  Bederman  read  a  message  to  him;  he  doesn't 
know  whether  it  came  from  Oakland  or  Sacramento. 

Edward  F.  Grerald,  a  witness  called  for  the  government, 
gave  testimony  tending  to  prove  the  handwriting  of  Mr. 
Riordan.  He  states,  respecting  the  following  telegrams, 
that  he  "  thinks  they  are  all  Mr.  Riordan's  signatures  " : 

"San  Fransisco,  6/29,  1894.  To  Chas.  E.  Bradley,  Engineer  S.  P. 
Co.,  Pajaro:  Strike  ordered  to-day  noon.  Let  trains  come  nortb. 
Notify  San  Jos^  and  along  the  line.    J.  E.  Riordan." 

"June  29,  1894.  F.  Gillett,  San  Luis  Obispo,  S.  P.  Co.  Caboose: 
Stril^e  ordered  immediately.  Tie  up  everything.  J.  E.  Riordan, 
Secretary  #  345,  A.  R.  U." 

••  June  29,  1894.  C.  B.  Bradley,  Tres  Pinos,  S.  P.  Co. :  Strike  or- 
dered Immediately.  Tie  up  everything.  J.  E.  Riordan,  Secretary 
#a45,  A.  R.  U." 

"  June  29,  3894.  A.  E.  Pratt,  Pacific  Grove,  S.  P.  Co. :  Strike  or- 
dered immediately.  Tie  up  everything.  J.  E.  Riordan,  Secretary 
#345.  A.  R.  U." 

••June  29,  1894.  E.  B.  Stanwood.  Castroville  Station,  S.  P.  Co.: 
Strike  ordered  Immediately.  Tie  up  evei-jthing.  J.  E.  Riordan,  Sec- 
retary #345,  A.  R.  U." 

••June  29,  1894.  G.  W.  Gillett,  Aptos,  S.  P.  Co.:  Strike  ordered 
immediately.  Tie  up  everything.  J.  E.  Riordan,  Secretary  #845. 
A.  R.  U." 

[782]  ••  F.  W.  Clarii,  Pac.  Grove :  Greer  O.  K.  Keep  on  good  work. 
Tie  up  strong.    J.  E.  Riordan." 

•*  San  Francisco,  6-30,  1894.  G.  D.  Bishop,  Oakland  Yard  S.  P.  Co. 
Committee  out  on  organizing  Narrow  Gauge.  Your  assistance  re- 
quired.   Jt  B.  Riordan." 

It  is  admitted  on  the  part  of  the  defendants  that  the  fol- 
lowing telegrams  were  signed  by  George  Elliott,  although, 
when  the  latter  was  cross-examined,  he  could  not  recollect  as 
to  whether  he  signed  some  of  them,  and  denied  that  he  signed 
others.    The  witness  J.  E.  Dillon  identified  his  handwriting. 

"  San  Fran.,  7/1, 1894.  To  R.  Gillett,  Aptos.  Cal. :  Not  a  wheel  turn- 
ing l)etween  here  and  Chicago.  It  is  our  fight  sure.  Will  keep  you 
posted.    George  Elliott,  Chairman." 

••7A  18M.    To  Ed  Stanwood,  CastroTille  Station:  Everything  U 
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coming  our  way.  Not  a  wheel  moving  between  here  and  Chicago. 
Victory  Is  certain.    George  Elliott,  Chairman  A.  R.  U." 

"  7/2,  1894.  To  Ed  Pratt,  Pacific  Grove :  We  are  gaining  strength 
rapidly.  The  fight  is  ours.  Everything  is  coming  our  way.  George 
Elliott,  Chairman  A.  R.  U." 

"  San  Fran.,  7/3,  1894.  To  R.  W.  Glllett,  Aptos:  No,  sir.  Allowing 
no  trains  to  run  we  can  help.    Geo.  Elliott,  Chairman.*' 

"  San  Francisco,  7/3,  1894.  To  J.  Morehead,  Pacific  Grove :  No,  sir. 
Out  to  win,  and  going  ta  Will  advise  when  settled.  George  Elliott, 
Chairman." 

"  7/3,  1894.  To  W.  H.  French,  Aptos :  You  are  all  In  to  clear.  Eu- 
gene V.  Debs  wires  giving  you  full  protection.  Tie  up  everything  at 
once.    George  Elliott,  Chairman." 

"  7/3,  1894.  To  J.  M.  Smith,  Tres  Pinos :  Fight  is  ours,  and  win  we 
must    George  Elliott,  Chairman  A.  R.  U." 

"  7/3,  1894.  To  W.  Johnson,  San  Jos6,  Care  Eureka  Hotel :  Do  not 
move.    Committee  will  see  you  to-morrow  morning.    George  Elliott" 

"7/8,  1894.  To  F.  W.  Glllett,  San  Luis  Obispo:  You  are  a  brick. 
Debs  wires  that  we  will  win.    George  Elliott" 

I  have  now  directed  your  attention  to  some  of  the  testi- 
mony that  tends  to  show  the  commmiications  that  passed  be- 
tween the  various  lodges  of  the  American  Railway  Union 
and  their  members  concerning  the  boycott  and  strike,  and  the 
concert  of  action  that  was  had  in  pursuance  of  such  com- 
munications. I  have  also  called  your  attention  to  some  of 
the  statements  of  Knox  and  others  as  to  the  purpose  of  the 
boycott  and  strike,  and  the  purpose  they  had  in  view  in 
taking  the  action  tiiey  did.  To  review  all  the  testimony  in 
the  case  bearing  on  this  point  would  take  too  much  time,  and 
will  not  be  necessary,  in  view  of  the  argument  of  counsel  for 
the  defendants,  who  admits  the  concert  of  action  claimed  by 
the  government,  but  denies  that  it  involved  a  criminal  pur- 
pose. With  respect  to  these  telegrams,  and  the  testimony  I 
have  referred  to  in  connection  therewith,  you  will  bear  in 
mind  that  many  of  them  have  been  admitted  in  evidence  with 
the  consent  of  counsel  for  defendants;  the  genuineness  of 
others  has  been  denied ;  and  the  testimony  as  to  still  others 
is,  by  reason  of  the  contradictory  nature  of  the  testimony, 
involved  in  more  or  less  uncertainty.  As  you  are  the  sole 
judges  of  the  credibility  of  the  witnesses,  and  of  all  the  evi- 
dence introduced  in  the  case,  whether  it  be  oral  or  written  or 
documentary,  you  will  determine  the  genuineness  of  such  of 
these  telegrams  as  are  in  controversy,  and  this  you  will  do 
from  all  the  circumstances  in  the  case.  In  passing  upon  the 
telegrams  not  admitted  as  genuine,  you  will  be  justified  in 
resortins:  to  all  [788]  those  facts  and  circumstances  in  the 
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case  which  will  tend  to  establish  their  genuineness,  ot,  on  the 
other  hand,  serve  to  show  their  want  of  genuineness.  For 
example,  you  may  omsider  the  occasions  and  occurrences  to 
which  the  telegrams  purport  to  relate;  whether  they  would 
have  been  sent,  but  for  such  occurrences;  the  relation  they 
bear  to  the  events  which  you  may  deem  the  evidence  estab- 
li^es  to  your  satisfaction,  and  beyond  a  reasonable  doubt; 
their  tenor  and  subject-matter ;  the  fact  that  the  sender  or  the 
recipient,  as  the  case  might  be,  was  ccmnected  with  the 
American  Railway  Union.  In  fact,  all  those  circumstances 
and  incidents  which  may  be  rationally  and  naturally  con- 
nected may  be  considered  by  you  in  passing  upon  their  au- 
thenticity, and  the  probability  of  their  having  been  sent  and 
received  by  the  parties  whose  names  appear  upon  said  mes- 
sages. The  importance  and  materiality  of  these  telegrams 
as  showing,  or  tending  to  show,  that  the  conspiracy  charged 
in  the  indictment  did  in  fact  exist,  is  for  you  to  determine. 
There  are  two  important  facts,  however,  to  which  it  is  proper 
for  the  court  to  call  your  attention,  in  your  consideration  of 
this  question,  and  these  are  that  most,  if  not  all,  of  these  tele- 
grams were  sent,  or  purport  to  have  been  sent, — ^whether  they 
were  or  not  is,  as  I  have  stated,  for  you  to  determine, — by  and 
to  members  of  the  American  Railway  Union,  and  in  the 
greater  number  of  instances  by  those  in  authority  in  that  or- 
ganization, and  who  the  testimony  I  have  referred  to,  and 
otiier  evidence  adduced  during  the  trial,  tends  to  show  were 
actively  concerned  in  the  strike,  and  took  part  in  it  with  the 
avowed  purpose  of  preventing  the  movement  of  all  Pullman 
cars.  Ajiother  significant  circumstance,  to  which  I  call  your 
attention,  is  that  you  are  to  consider  whether  these  telegrams 
related  to  any  of  the  facts  charged  in  the  indictment  as  con- 
stituting the  conspiracy  to  commit  ihe  acts  with  which  these 
defendants  are  accused,  and  whether  they  had  any  bearing  or 
connection  in  any  way  with  the  acts  charged  in  the  indict- 
ment as  means  to  effect  the  object  of  the  conspiracy,  and  with 
reference  to  which — or  some  of  which — acts  the  prosecution 
has  introduced  evidence  showing,  or  tending  to  show,  the 
conspiracy  and  overt  acts,  and  the  connection  of  these  de- 
fendants with  such  conspiracy  and  acts.  If  you  are  satisfied 
fn»n  the  evidence  that  these  messages  related  to,  formed  a 
10870*— S.  Doc  111,  62-1,  vol  1 32 
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part  of,  or  had  any  bearing  upon  the  object  of  the  conspiracy, 
and  the  means  to  effectuate  such  object,  charged  in  the  indict- 
ment, and  the  overt  acts  alleged  to  have  been  committed  in 
furtherance  of  such  conspiracy,  it  is  a  circumstance  which 
you  may  consider  in  determining  the  existence  of  such  coa- 
spiracy.  You  will  consider  whether  they  establish,  or  tend 
to  establish,  the  concert  or  purpose  and  action  which  consti- 
tute important  elements  in  this  case  as  to  the  existence  of 
the  conspiracy  charged ;  particularly,  where  a  number  of  tele- 
grams of  similar  purport  and  tenor  are  sent  to  different 
places  at  or  about  the  same  time,  and  all  proceeding,  or  pur- 
porting to  proceed,  from  the  same  person  or  local  lodge  of 
the  American  Railway  Union.  Thus,  the  telegrams  sent  by 
Knox,  who,  as  testified  to,  was  chairman  of  the  mediation 
committee  at  Sacramento,  [784]  and  whose  jurisdiction  as 
such  extended  over  a  good  part  of  the  Pacific  coast,  or  of 
Roberts,  the  president  of  the  Oakland  lodge  or  union,  or  of 
Bishop,  its  secretary,  or  of  Douglass,  Vice,  Elliott,  Riordan, 
and  such  others  as  the  evidence  shows,  or  tends  to  show,  sent 
telegrams  of  the  same  general  character,  these  persons  being 
ofiScially  connected  with  the  American  Railway  Union, — 
whether  these  show,  or  tend  to  establish,  a  unity  of  design,  a 
community  of  purpose,  an  express  or  tacit  understanding  to 
do  the  acts  charged  in  the  indictment. 

It  is  claimed  by  the  defendants  that,  while  there  may 
have  been  some  concert  of  action  on  the  part  of  the  mem- 
bers of  the  American  Railway  Union  with  respect  to  the 
boycott  and  strike,  the  purpose  of  such  concerted  action  was 
merely  to  advise  members  of  that  organization  to  quit  work 
until  the  controversy  between  Pullman  and  his  employes 
should  be  settled.  As  I  have  explained  to  you  before,  even 
this  purpose  would  become  a  criminal  conspiracy,  if  the 
concerted  action  were  knowingly  and  willfully  directed,  by 
the  parties  to  it,  for  the  purpose  of  obstucting  and  retarding 
the  passage  of  the  mails  of  the  United  States,  or  in  re- 
straint of  trade  and  commerce  among  the  several  states. 
The  government  claims,  however,  that  the  concerted  acticm 
on  the  part  of  the  American  Railway  Union  had  some- 
thing more  to  it  than  merely  advising  its  members  to  quit 
work.     It  is  claimed  that  the  language  of  the  telegrams, 
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to  which  reference  has  been  made,  indicates  that  it  was 
the  purpose  of  the  strikers  to  prevent  the  movement  of 
railway  trains  belonging  to  the  Southern  Pacific  Company, 
by  actual  and  unlawful  obstruction;  and  in  this  connection 
the  question  will  arise  in  your  minds,  if  these  telegrams 
were  intended  merely  to  advise  members  of  the  American 
Bailway  Union  to  quit  the  service  of  the  company,  why 
did  they  not  so  state  that  purpose  in  plain  language?  It 
would  have  been  an  easy  thing  to  have  said,  ^^We  advise 
you  to  quit  work."  Why,  then,  telegraph  such  instructions 
as  these, — if  these  telegrams  were  sent:  ^^  Stop  all  Pullman 
sleepers."  "Tie  up  everything."  "Hold  Nos,  4  and  2 
sure."  "Tie  up  strong."  Furthermore,  if  it  were  simply 
the  purpose  of  the  American  Railway  Umon  to  advise  its 
members  to  quit  work,  why  did  Mr.  Knox  use  this  language 
in  his  statement  of  the  situation  to  the  Citizens'  Protective 
Association  of  Sacramento  on  July  7th,  last?  "Mr.  Knox 
then  stated  that  he  would  allow  the  mail  and  express  to 
be  moved,  but  that  no  passenger  or  frei^t  cars  of  any 
kind  or  description  would  he  consent  to  have  moved  until 
such  time  as  the  demand  he  made  had  been  complied  with." 
Why  did  Mr.  Mullen,  on  the  same  occasion,  say  "  that  this 
was  a  fight  between  capital  and  labor,  and  that  from  the 
chief  justice  of  the  United  States,  down  through  all  the 
branches — ^judicial  and  legislative  departments — of  the  gov- 
ernment, they  were  corrupt,  and  that  labor  could  not  get 
its  just  dues,  and  that  his  association  had  taken  this  way 
of  forcing  justice  to  assist  their  fellow  men  in  obtaining 
for  honest  labor  a  proper  compensation"?  And  why  did 
Mr.  Compton,  at  the  same  time,  say  "that  the  A.  R.  U. 
organization  would  not  resort  to  any  desperate  means,  so 
long  as  the  railroad  company  would  deal  [786]  with  them 
without  using  armed  force"?  Was  this  language  used  on 
those  occasions  consistent  with  the  peaceful  and  lawful  meth- 
ods of  procedure  now  claimed  by  Mr.  Knox  to  have  been 
the  purpose  and  action  of  the  members  of  the  American  Rail- 
way Union  during  the  period  of  the  strike? 

But  it  is  claimed  by  the  prosecution  that  the  purpose  of 
the  strikers  to  interpose  actual  and  unlawful  obstructions 
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to  the  movement  of  railway  trains,  both  passenger  and 
freight,  is  further  shown  by  certain  acts  alleged  in  the 
indictment  and  concerning  which  testimony  has  been  intro- 
duced. I  will  therefore  now  direct  your  attention  to  that 
feature  of  the  case. 

One  of  the  means  alleged,  in  the  indictment,  that  was 
adopted  to  promote,  carry  out,  effect,  and  execute  the 
conspiracy,  was  (1)  that  the  conspirators  were  to  "  forcibly 
take  and  keep  possession  and  control  of  all  yards,  depots, 
tracks,  and  trains  of  cars  on  said  lines  of  railway  and  to 
forcibly  hold  and  detain  the  same." 

SACRAMENTO. 

The  following  testimony  relates  to  what  occurred  at  Sacra- 
mento, and  it  is  claimed  that  it  tends  to  prove  the  feature  of 
the  charge  now  under  consideration : 

Felix  Tracy,  agent  of  Wells,  Fargo  &  Co.  at  Sacra- 
mento, called  for  the  government,  testifies  on  direct  examina- 
tion that:  On  the  27th  of  June,  train  No.  84,  which  ran 
from  Sacramento  to  San  Francisco  by  the  way  of  Stockton, 
on  which  the  express  was,  was  held  in  Sacramento,  and  not 
sent  out.  The  main  office  in  Sacramento  was  at  Sixth  and 
K.  He  went  down  to  the  depot  office  to  ascertain  why  it  was 
not  sent  out.  He  ascertained  that  the  train  was  not  going  out, 
and  that  the  express  was  held  there.  The  express  was 
taken  out  of  the  train  and  held  until  they  could  send  it  away 
by  different  modes  of  conveyance.  The  express  matter  was 
destined  for  points  between  Sacramento  and  San  Francisco, 
also  Los  Angeles ;  and  matter  for  New  Orleans  also  goes  out 
on  that  train,  connecting  at  Lathrop  or  Tracy.  He  could 
not  tell  positively  whether  there  was  or  not  any  express 
matter  on  that  train  for  New  Orleans  without  examining  the 
record.  On  the  morning  of  the  29th,  the  express  on  train 
No.  4,  which  is  the  overland  train  from  the  East  by  the  way 
of  Ogden,  was  held  at  Sacramento,  and  he  transferred  the 
express  from  this  train  to  the  steamer.  Sent  it  from  Sacra- 
mento; that  is,  that  portion  of  it  for  San  Francisco,  down 
on  the  steamer  from  Sacramento.  This  train  was  held  at 
Sacramento  about  10  o'clock  in  the  morning.    His  reoal- 
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lection  is  that  there  was  some  freight  or  express  matter  <mi 
this  train  from  New  York  for  one  place.  The  witness  thus 
rdates  the  manner  in  which  he  transferred  this  express: 

"  I  saw  that  the  train  was  held  there  and  not  moved.  I  saw  a  large 
<30wd  there,  and  the  time  tor  the  steamer  to  leave  Sacramento  was 
about  ten  o'clock ;  that  is,  the  regular  time.  I  was  satisfied,  if  I  was 
going  to  get  that  express  to  San  Francisco,  that  I  must  act  very 
quickly.  I  did  not  know  whether  the  steamer  would  be  per- 
mitted to  leave,  or  whether  I  would  be  permitted  to  transfer 
the  express  from  this  car  to  the  steamer.  Consequently  I  ordered  two 
wagons — ^the  large  two-horse  wagon  and  the  single  wagon— to  [786]  the 
express  car,  with  the  idea  that  we  might  carry  that  express  up  to  6th 
and  K.  *  *  *  I  did  not  tell  only  one  or  two  employ^  I  did  not 
state  to  them  what  I  was  going  to  do.  We  loaded  it  in  as  quick,  as 
we  could,  and  took  the  express  over  to  the  steamer,  and  transferred  it 
to  the  steamer.  There  was  a  great  dear  of  excitement  both  at  the 
depot  and  the  steamer  landing.  I  heard  men  at  the  steamboat  landing 
ask  the  employes  of  the  steamer  not  to  go  out 

The  witness  further  states:  I'hat  a  train  which  left  San 
Francisco  on  the  28th  of  June  was  delayed  at  Rocklin.  He 
sent  up  several  days  afterwards,  and  had  the  express  brought 
back  to  Sacramento,  and  he  saw  himself  that  there  was  ex- 
press there  going  to  Ogden,  and  east  of  that,  from  San  Fran- 
cisco and  other  points.  He  saw  ihe  waybills.  With  refer- 
ence to  the  detention  of  train  No.  84  on  the  27th  of  June,  as 
testified  to  above  by  Tracy,  Mr.  Knox  gives  the  following 
version  of  the  cause  of  its  detention,  which  I  have  heretofore 
referred  to  in  another  connection :  He  states  that  there  was  a 
train  due  to  leave  there  at  10:25,  known  as  No.  84.  They 
asked  the  switchmen  not  to  handle  the  Pullman  car,  because 
it  was  empty,  and  it  was  not  necessary  for  it  to  go.  They 
thought  it  was  proper  to  boycott  the  empty  Pullmans.  They 
refused  to  put  Pullman  cars  on.  That  train  stood  there  until 
leaving  time.  Then  it  started  to  pull  out,  and  perhaps  pulled 
four  or  five  car  lengths  out,  and  some  one  ran  down  out  of 
the  office  and  turned  the  plug  on  the  hind  end  of  the  air  hose, 
and  stopped  the  train.  She  was  backed  up  to  the  depot,  and 
stood  there  for  a  couple  of  weeks.  As  to  the  detention  of 
train  No.  4  on  the  29tii,  Mr.  Knox  testifies,  in  substance,  that 
Mr.  Saulpaugh,  the  engineer,  declined  to  go  out  on  the  train, 
and  that  the  fireman  also  refused  to  go  with  the  Pullman  cars, 
and  that  this  was  the  cause  of  its  not  going  out 

Barry  Baldwin,  United  States  marshal,  who  was  at  Sacra- 
mento from  the  1st  of  July  until  the  middle  of  August,  called 
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for  the  United  States,  testified,  on  direct  examination,  upon 
being  asked  in  what  condition  the  tracks  and  the  cars  and 
engines  in  and  -about  the  depot  at  Sacramento  were  on  the 
evening  of  Sunday,  July  1st,  that  they  were  in  great  disorder. 
Engines  were  driven  head  to  in  places,  and  wheels  blocked, 
and  obstructions — cars — ^placed  across  the  tracks.  The  cars 
were  placed  in  such  a  manner  as  to  impede  the  business. 
Saw  no  steam  arising  from  any  of  the  engines.  They  were  in 
such  a  position  that  the  trains  and  engines  could  not  have 
free  movement.  Mr.  Bjiox  denies  the  truth  of  this  state- 
ment, and  in  answer  to  the  question :  "  Q.  What  was  the  con- 
dition of  the  yard?  "  says: 

**  It  was  simply  trains  had  heen  run  in  there,  and  the  men  refused  to 
put  them  away,  because  they  would  not  work  until  those  men  had  been 
reinstated,  and  they  simply  died**  on  the  track  of  their  own  free  wilL 
No  one  injured  them  at  all.  So  far  as  any  obstruction  on  the  track, 
there  were  none  at  all,  except  that  one  block  I  spoke  of  under  that  en- 
gine to  keep  her  from  running  down  hill  into  another  engine." 

Mr.  Baldwin  further  testified  on  his  direct  examination 
that  the  depot  was  constantly  overrun  with  men;  that  it  was 
in  the  possession  of  the  strikers.  Mr.  Knox  states  that  this 
is  not  correct ;  that  the  depot  was  in  the  possession  of  the  rail- 
road ofScials  all  the  time.  [787]  Mr.  Baldwin  further  states, 
in  relation  to  the  effort  made  on  July  6th  to  couple  the  engine 
to  delayed  train  No.  4,  that  it  was  standing  on  the  tradt.  It 
had  come  in  there  and  had  been  stopped  there.  In  the  morn- 
ing before  commencing  at  all,  he  went  to  the  mail  car,  and 
saw  the  postal  clerk  there,  and  made  him  open  the  car,  and 
went  into  the  car,  and  saw  that  the  mail  was  there  in  the  car, 
and  that  it  was  the  mail  that  was  ordinarily  carried  on  Uiat 
train,  and  had  come  down  from  the  post  ofiSce,  and  that  is  the 
way  he  ascertained.  The  crowd  surged  in  through  the  depot. 
The  crowd  was  heaviest  around  the  engine,  and  standing  in 
the  way  of  the  engine,  and  obstructing  its  coming  up  to  the 
train.  He  had  to  get  down  and  move  them  foot  by  foot  to 
get  the  engine  through.  He  got  on  the  engine  again,  and  it 
was  moved  up  to  the  train,  and,  just  as  they  reached  the  train, 
the  crowd  broke  past  and  swept  through  the  depot,  and 
broke  the  train  and  rolled  back  the  cars, — the  passenger 
coaches.  There  were  some  seven  cars  rolled  back.  Possibly 
500  people  took  part  in  rolling  back  these  coaches.    They 
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rolled  them  back  at  onoe  with  their  hands,  without  any  diffi- 
culty, there  were  so  many  of  them. 

Greenlaw,  a  witness  for  the  defendants,  testifies:  That  he 
heard  cheering  and  hollering  down  at  tiie  east  end  of  tiie 
depot  That  he  went  down  tiiere.  That  when  he  got  there 
the  Pullman  cars  had  been  uncoupled.  That  there  was 
quite  a  crowd  around  Marshal  Baldwin  when  he  got  there. 
That  he  saw  they  were  trying  to  get  at  Baldwin,  and  he  did 
his  best  to  defend  him.  That  a  fellow — ^he  thinks  it  was 
Jack  Harris — ^picked  Marshal  Baldwin  up  and  started  to 
carry  him  out  of  the  crowd.  While  he  was  up  in  the  air  on 
Jack  Harris'  shoulder  he  drew  his  revolver.  He  said,  "  Let 
me  down.''  Jack  Harris  let  him  down  on  the  groimd,  and 
he  shoved  the  pistol  up  imder  Greenlaw's  nose.  Greenlaw 
states  that  he  said :  ^  Don't  point  that  thing  at  me.  I  have 
been  trying  to  defend  you."  Marshal  Baldwin  said :  **  I  will 
shoot  the  first  man  that  lays  his  hand  on  me."  Just  then 
Mr.  Galliner  broke  into  the  crowd, — a  great,  large  man, — 
and  he  said:  "What's  the  matter,  Marshal  Baldwin?"  or, 
"Baldwin."  Baldwin  said:  "These  boys  won't  leave  me 
alone."  Galliner  then  said :  "  Leave  him  alone.  He  is  all 
right,  boys.  Go  away  and  leave  him  alone."  That  the 
crowd  then  dispersed  and  went  over  to  the  depot  and  Third 
street  bridge.  Mr.  Baldwin  also  further  testifies:  That  on 
July  4th  there  were  larger  crowds  at  the  Sacramento  depot 
than  on  the  previous  day.  Nothing  had  been  done  towards 
cleaning  up  the  yard;  no  work  had  been  done  from  the 
previous  day  up  to  that  time.  That  an  attempt  was  made 
on  that  day  by  the  militia  to  take  possession  of  the  depot. 
That  at  the  termination  of  the  militia's  efforts  the  depot 
was  still  in  the  possession  of  the  strikers.  That  from  that 
time  on  to  the  11th  of  July,  in  the  morning,  the  depot, 
grounds,  and  tracks  and  yards  around  the  depot  were  in 
the  possession  of  the  strikers.  The  witness  Greenlaw,  called 
for  the  defense,  contradicts  Mr.  Baldwin's  testimony  on  this 
point,  and  states  that  there  were  more  outsiders  at  the  depot 
than  there  were  strikers;  that  the  strikers  were  doing  the 
same  that  the  crowd  was, — ^looking  on.  No  effort  was  made 
to  [788]  keep  them  out  They  just  stood  there  in  the  depot. 
He  did  not  see  the  militia  make  any  effort  to  get  in.    In 
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relation  to  the  stoppage  of  tiie  movements  of  all  trains  be- 
tween the  3d  and  11th  days  of  July,  Mr.  Baldwin  states 
that  there  was  nothing  moved  out  (of  the  Sacramento  depot) 
between  those  dates. 

BED  BLurr. 

The  following  testimony  relates  to  the  possession  taken  by 
the  strikers  of  the  yard,  depot,  and  trains  at  Eed  Bluff : 

Joseph  C.  Day,  roundhouse  foreman  for  the  Southern  Pa- 
cific Company  at  Eed  Bluff,  called  for  the  government,  testi- 
fied as  follows:  That  he  was  roundhouse  foreman  at  Red 
Bluff  for  the  Southern  Pacific  Company  in  the  months  of 
June  and  July  last;  that  he  recollects  an  attempt  to  move 
the  Sacramento  local  No.  12  from  Red  Bluff  on  or  about  the 
29th  day  of  June  last;  that  it  was  composed  of  the  day 
coach,  smoker,  and  mail  car;  that  he  and  Mr.  Jones  and  Mr. 
Robb,  the  conductor,  endeavored  to  move  this  train.  After 
explaining  the  position  of  the  train  on  the  track  by  means  of 
a  diagram  on  the  blackboard,  he  states: 

•*  We  were  on  the  back  of  the  mail  car, — ^myself,  Mr.  Jones,  and  Robb. 
We  set  the  levers  to  couple  on.  When  we  got  very  near  there,  Mr.  Ray 
threw  one  of  the  levers  down  onto  the  coach,  so  that  we  could  not 
couple  it  There  was  Ray,  Clodtfelder,  and  Shepler.  He  told  us  we 
could  as  well  give  it  up.  We  had  done  our  part,  and  they  would  do  theirs. 
That  we  could  not  couple  that  train  together.  Clodtfelder  was  the 
man  that  made  that  remark.  We  stayed  there  and  talked  quite  a 
while.  Mr.  Robb  made  the  remark  they  were  too  many  for  us. 
We  could  not  make  it  up.  We  would  have  to  give  it  up.  The  engine 
stood  there  for  about  an  hour,  and  the  engineer  brought  her  back  to 
the  roundhouse.  The  mall  car  stayed  there  a  few  feet  away  from  the 
coach,  not  coupled." 

J.  P.  Heaney,  a  witness  called  for  the  defense,  testified: 
That  he  was  a  brakeman  for  the  Southern  Pacific  Company 
in  June  and  July  last.  That  he  belonged  to  the  Brotherhood 
of  Railroad  Brakemen  and  the  American  Railway  Union  at 
Sacramento.  That  he  went  to  Red  Bluff  on  the  28th  of  June. 
The  following  morning  (the  29th)  he  went  to  the  depot. 
As  he  turned  the  corner  he  saw  no  engine  there.  He  walked 
along  leisurely,  and  when  he  got  down  to  the  depot  he  in- 
quired why  the  engine  was  not  out.  He  was  told  that  a  strike 
had  been  declared.  He  saw  the  fireman,  and  asked  him  what 
he  thought  about  it.  The  latter  said  he  did  not  know.  The 
witness  said:  "  Will  we  go,  or  will  we  not?  "  and  he  told  the 
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fireman  that  he  would  like  awful  well  to  go,  but  that  he  would 

hate  to  go  into  Sacramento  and  have  the  boys  holler  ^'  Scab  " 

at  him  when  he  got  there.    That  he  would  not  do  that  for  all 

the  jobs  he  ever  saw.    That  they  talked  around  there  a  little 

while,  and  finally  concluded  not  to  go  out.    He  took  off  his 

cap  and  uniform  and  gave  the  job  up  then.    He  was  told 

that  they  were  obstructing  the  mail;    that  that  was  a  mail 

train.    In  answer  to  the  question,  "  Who  told  you  thatt^  he 

states: 

"  I  don't  know.  I  think  it  was  some  of  our  men  wbo  spoke  to  me 
about  it  I  tliink  it  was  Montanya  and  Harp^.  Tbey  said  it  was  a 
mail  train,  and  we  ongbt  to  go  on  It  I  says:  *AU  rigbt  If  It  is  a 
mail  train,  we  will  go.'  I  went  down  and  says :  *  I  will  go  with  tbe 
mail  car,  and  notbing  else.'  I  [739]  told  Mr.  Jones  and  Mr.  Robb 
80, — tbat  I  would  go  with  tbe  mail  car.  I  spoke  to  tbe  fireman  aboat 
It,  and  asked  blm  wbat  be  tbougbt  He  says :  *  Yes,  we  ougbt  to  go 
wltb  tbe  mail,  anybow.'  I  asked  bim  to  get  tbe  engine.  He  started  to 
get  tbe  engine,  came  down, — ^tbe  train  was  in  on  tbe  side  trade, — and  I 
let  tbe  engine  in,  and  went  np  and  cut  tbe  mail  car  from  tbe  coacbes, 
and  backed  tbe  ^igine  up  on  it,  coupled  on,  and  pulled  out  on  tbe  main 
line.  Put  my  uniform  on  again,  and  told  Robb  and  Jones  tbat  I  was 
ready  to  go.  Tbey  said  tbat  I  could  not  go  witb  tbat  train ;  to  put  tbe 
wbole  train  on,  or  tbere  would  be  notbing  go.  I  says :  *  Tbat  is  all  I 
intend  to  go  witb.    If  you  won't  let  me  go  witb  tbat,  I  won't  go.' " 

J.  C.  Shepler,  called  for  the  defense,  admits  that  he  was 
present  upon  the  occasion,  on  the  morning  of  the  29th  of 
June,  related  by  the  witness  Day.  He  states  that  he  had 
nothing  to  do  with  the  uncoupling  the  mail  from  the  rest  of 
the  train, — ^the  Sacramento  local  No.  12. 

The  persons  Ray  and  Clodtfelder,  who  are  implicated  by 
Day  in  the  imcoupling  of  train  No.  12  on  the  29th  of  June, 
were  not  called  as  witnesses. 

Day  further  testifies,  with  relation  to  the  stoppage  of  the 
Oregon  express,  train  No.  15,  on  the  1st  day  of  July :  That 
he  was  not  down  at  the  train  when  she  came  in.  After  she 
was  there  a  little  while  he  went  down.  He  saw  the  train  had 
been  cut  in  three  different  parts.  This  was  somewhere  about 
9.  He  went  down  to  the  rear  end  of  the  train  to  see  Mr.  Eal- 
bum.  He  saw  the  two  sleepers  were  cut  off  and  backed  down 
over  one  crossing,  the  two  coaches  and  a  tourist  car  were  cut 
in  another  section  and  standing  on  the  crossing,  and  the  two 
mail  cars  and  engine  standing  in  front  of  the  depot,  on  the 
main  track.  At  the  south  end  there  were  two  Pullmans; 
next  came  a  tourist  car,  day  coach,  and  smoker,  and  an  ex- 
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press  car  and  baggage  car  was  with  those  coaches  and  smoker, 
and  the  next  was  two  mail  cars  and  engine, — one  a  mail  car 
and  the  other  a  box  car.  Men  were  working  there  taking  off 
the  appliances  for  connecting  the  train.  He  saw  Mr.  Shade 
there  at  work;  also  saw  Richard  Eoe,  and  a  fireman  of  the 
name  of  Hill.  Hill's  first  name  is  Joe.  Mr.  Heaney  was 
around  there.  He  did  not  see  him  doing  anything.  There 
was  probably  a  couple  of  dozen  around  there.  He  saw  Mr. 
Shade  and  Clodtfelder  cut  the  hose  and  the  Miller  hooks 
1)ehind  the  mail  car.  They  did  that  in  his  presence,  when  he 
went  down  to  get  the  engine  to  pull  her  up.  He  looked  at  the 
couplings  in  the  afternoon.  He  saw  the  safety  chains  taken 
off,  and  the  nuts  and  keys  at  the  back  of  the  Miller  hooks  had 
been  taken  off. 

J.  C.  Shepler,  the  same  witness  whose  testimony  has  been 
previously  referred  to  on  the  part  of  the  defense,  denies  that 
he  assisted  in  taking  any  nuts  or  chains  or  bolts,  or  in  any 
way  interfering  with  the  Portland  express  which  came  in  on 
the  1st  of  July ;  that  he  saw  no  one  in  any  way  interfering 
with  the  couplings  or  brake  chains,  or  any  of  the  nuts  or 
bolts  connected  with  the  train.  He  admits,  however,  that 
he  saw  a  couple  of  chains  lying  on  the  gi'ound  there.  He 
admits,  also,'  that  he  was  at  the  station  when  the  train  came 
in,  and  that  there  was  a  crowd  about  the  train.  He  states 
that  he  does  not  know  who  uncoupled  the  train. 

Joseph  B.  Hill,  called  for  the  defense,  and  the  person  re- 
ferred to  by  the  witness  Daj^  as  the  fireman  who  was  engaged, 
with  others,  [740]  in  taking  off  the  appliances  for  connect- 
ing the  Portland  express  on  July  1st,  states  that  he  was  pres- 
ent when  the  express  train  came  in;  that  there  was  quite  a 
crowd  about  there.  He  denies  that  he  ever  did  anything 
to  prevent  the  coupling  of  the  engine  and  mail  car  to  the 
coaches  of  the  Portland  express. 

J.  P.  Heaney,  called  for  the  defense,  testifies  that  he  was 
around  the  depot  on  the  1st  of  July  when  the  Portland  ex- 
press came  in,  or  shortly  after  it  came  in.  He  gives  the  fol- 
lowing version  of  the  uncoupling  of  the  train : 

"Mr.  Jones  came  up  there  and  wanted  to  know  If  we  would  put  the 
train  away.  I  believe  I  spoke  up  and  said  that  we  would  put  the  train 
away  if  he  would  tell  the  engineer  to  obey  our  sismals.    He  said  he 
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would.  He  went  up  there  and  told  the  engineer.  After  he  told  the 
engineer,  we  gave  him  a  back-np  signal,  and  cut  the  train  in  three 
pieces,  so  as  to  clear  the  different  crossings  there.  There  are  three 
crossings  there  that  hare  got  to  be  cut  If  we  would  run  the  train  all 
down  there,  we  would  stop  the  wagon  transportation.  We  cut  the  train 
In  three  pieces,  and  let  it  stand  there.** 

WiUiam  H.  Jones,  agent  and  train  master  of  the  Southern 
Pacific  Company  at  Red  Bluff,  testified  that  on  June  29th 
an  attempt  was  made  to  move  the  Red  Bluff  and  Sacramento 
local.  This  train  carried  coaches,  the  ordinary  baggage  car, 
and  a  mail  car.  It  carried  no  sleepers.  This  train  is  due  to 
leave  Red  Bluff  at  5:15  in  the  morning.  He  attempted  to 
move  the  train.  The  strikers  had  cut  the  train  in  two, — cut 
the  mail  car  off.  He  could  not  say  who  cut  it  off.  He  did 
not  see  them  cut  it  off.  He  attempted  to  put  it  on  again  and 
start  the  train  in  regular  form.  Mr.  Clodtfelder  and  Mr. 
Ray  prevented  him  from  coupling  it  Mr.  Day  and  Mr. 
Robb,  the  conductor,  assisted  him  in  trying  to  put  that  train 
together.  Mr.  Day  is  the  foreman  of  the  roundhouse.  They 
backed  the  train  together.  He  set  the  Miller  hooks  to 
couple;  set  one  of  them  to  couple,  and  stepped  over  to  the 
other  platform  to  couple  the  other  hook.  Threw  the  lever 
up,  as  it  were.  Clodtfelder  held  it  and  prevented  him  from 
doing  it.  Mr.  Ray  got  onto  the  other  platform  and  threw 
back  the  other  lever,  so  that  it  would  not  couple.  The  effect 
of  this  was  that  they  could  not  couple  the  cars  together. 
They  were  endeavoring  to  couple  the  mail  car  and  the 
coadies.  The  mail  and  express  and  baggage  were  all  in  the 
one  car  at  that  time.  He  knows  that  that  train  had  not 
been  cut  in  two  in  that  manner  under  the  authority  of  the 
company.  At  the  time  that  he  endeavored  to  put  this  train 
together,  Clodtfelder  told  him:  "You  cannot  couple  this 
train.  You  have  made  your  attempt  You  have  done  your 
part  Now  we  will  do  ours."  The  witness  told  him  that  his 
overpowering  force — ^there  were  50  to  2  of  them — ^prevented 
them  from  coupling  it  There  was  quite  a  large  crowd  about 
at  that  time.  They  were  all  opposing  the  railroad.  They 
sympathized  with  the  men  who  were  stopping  the  train. 
They  refused  to  assist  the  witness  in  starting  the  train, 
although  he  called  on  quite  a  number  of  them.  They  said 
they  would  not  move  any  trains  until  the  matter  was  settled. 
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Clodtfelder  and  Ray  said  that  the  mail  car  could  go.  He 
thinks  it  was  Clodtfelder  who  said  that,  or  Demmick.  Dem- 
mick  was  one  of  the  leaders.  They  said  the  mail  car  could 
go  by  itself;  no  other  cars  of  any  kind, — Pullmans  or  day 
coaches, — ^none  but  the  mail  car.  [741]  Knows  a  man 
named  Joe  Hill.  He  was  a  fireman.  He  was  on  strike  at 
that  time.  He  went  to  couple  this  train  together  on  the 
morning  of  the  29th.  Hill  also  took  an  active  part  in  pre- 
venting that.  As  they  started  the  engine  and  mail  car  to 
couple  onto  the  coaches,  Hill  tried  to  apply  the  air.  By  "ap- 
plying the  air"  the  witness  means  that  he  opened  the  auto- 
matic air  valve  of  the  air  hose  at  the  rear  of  the  mail  car. 
That  would  set  the  brakes  if  there  had  been  air  enough  on 
the  car,  but  there  was  not  enough  pumped,  and  they  went 
ahead. 

As  previously  stated.  Hill  denies  that  he  interfered  with 
this  train  in  any  way. 

It  is  to  be  noticed  that  this  testimony  of  William  H.  Jones 
is  corroborative  of  that  of  J.  C.  Day,  the  preceding  witness. 

SOUTH   VALLEJO. 

The  following  testimony  related  to  the  possession  by  the 
strikers  of  the  yard,  tracks,  and  trains  at  South  Vallejo: 

Michael  Keefe,  yard  engineer  for  the  Southern  Pacific 
Company  at  South  Vallejo,  called  for  the  United  States, 
testified  as  follows : 

"The  engines  and  yards  of  the  Southern  Pacific  Company  on  the 
10th  and  11th  of  July  were  not  in  a  condition  for  service.  All  the 
engines  were  IciUed ;  there  was  no  steam  in  them." 

The  same  witness  further  testifies : 

"The  number  of  my  engine  was  No.  1.  It  was  a  switch  enghie. 
Some  men  took  the  engine  away  from  me.  One  of  them  was  Thomas 
Kelly;  another  was  named  Laurie;  another  was  named  Smith; 
another  Hale.  These  men  ran  the  engine  off  an  open  switch.  They 
ran  It  off  the  track.  This  was  on  Tuesday,  July  10th ;  about  that  time. 
They  then  hauled  the  fire,  let  the  water  out  of  the  boiler,  shut  the 
engine  down,  let  the  water  out  of  the  tank,  and  disconnected  the  hose." 

It  would  be  hard  for  him  to  state  the  particular  parts  each 
man  played.  He  did  not  exactly  locate  them  at  the  time,  or 
what  they  were  doing,  because  he  was  talking  with  them. 
He  tried  to  get  on  his  engine.    He  got  on  the  side.    They 
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would  not  let  him  get  on.  He  thinks  it  was  Smith  who  would 
not  let  him  get  on.  He  prevented  him  getting  on.  Kelly 
was  a  fireman  for  the  company  up  to  the  time  of  the 
strike.  He  was  out  on  strike.  Laurie  also  went  out  on 
strike.  He  was  a  fireman.  Smith  was  a  stranger  to  him. 
He  was  the  man  that  came  there.  Smith  and  Hale  were 
the  ones  that  came  to  Yallejo  and  made  that  trouble.  Does 
not  know  where  Smith  came  from.  Thinks  Hale  told  him 
he  came  from  Folsom.  Thinks  Hale  said  he  was  a  bag- 
gage man,  a  train  man.  He  did  not  say  why  he  came  to 
Yallejo.  The  same  witness  further  testifies  that  on  the  fol- 
lowing day,  he  thinks  it  was,  engine  1,190  was  killed  at 
South  Yallejo.  She  came  from  Calistoga  that  morning. 
She  pulled  a  mail  train.  Does  not  think  that  there  were  any 
Pullman  cars  on  that  train.  He  saw  the  engine  killed.  He 
was  on  the  engine.  He  ran  the  engine.  Smith  came  there, 
with  a  good  many  others,  and  took  the  engine  away  from  him, 
and  killed  it  They  took  it  right  [742]  on  the  main  track. 
They  put  the  fire  out,  also  disconnected  the  hose,  and  let  the 
water  out;  also  out  of  the  boiler. 

SAN  JOSE. 

The  following  testimony  relates  to  the  possession  taken 
by  the  strikers  of  the  depot,  yard,  tracks,  and  trains  at 
San  Jose: 

James  Hewitt,  called  for  the  United  States,  testified :  That 
he  was  the  engineer  of  the  San  Jose  train  No.  19,  running 
between  San  Francisco  and  San  Jose.  That  he  left  San 
Francisco  at  5 :10.  Was  due  at  San  Jose  at  7  o'clock  in  the 
evening.  That  it  was  a  mail  train,  having  a  combination 
mail  and  express  and  baggage  car.  That  it  carried  no 
Pullmans.  That  he  arrived  on  time.  Going  into  the  yard, 
people  rushed  from  the  depot  onto  the  track,  and  he  had 
to  stop,  l^s  happened  about  400  or  500  feet  this  side  of 
the  depot  The  people  rushed  up  the  track,  and  he  had  to 
stop  or  else  run  over  them.  Ejiows  a  man  named  McClin- 
tock,  and  also  a  man  named  Runyon.  When  he  stopped, 
Mr.  McClintock  came  up  on  the  front  part  of  the  engine, 
and  came  through  the  window  on  the  left-hand  side.  The 
window  was  open.  He  came  in  and  stepped  over  to  him, 
and  says :  "  I  will  take  charge  of  this  engine,  Jim."    Then 
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Hewitt  said  to  him:  ^  Harry,  yoa  have  got  the  main  track 
blocked.  This  is  as  far  as  I  am  going.  Let  me  put  this 
train  on  the  side  track  and  put  the  engine  in  the  round- 
house." Mr.  Bunyon  stepped  up  and  said:  ^^No,  sir.  We 
will  kill  her  right  here.'^  During  this  time  there  was  a 
deputy  United  States  marshal  on  the  engine  with  the  wit- 
ness,— one  on  each  side  in  the  gangway.  They  tried  to 
keep  the  crowd  off.  They  overpowered  the  one  on  the  left- 
hand  side.  McClintock  asked  him  what  business  he  was 
doing  there,  or  what  he  was  doing  there.  He  said  he  was 
a  deputy  United  States  marshal,  and  showed  him  his  badge. 
At  that  time  they  were  trying  to  get  hold  of  the  fireman. 
McClintock,  after  he  asked  him  to  show  his  authority,  which 
he  did,  says:  "  We  can't  help  that.  Boys,  take  him  away." 
They  took  the  fireman  off  of  the  engine.  That  left  the 
witness  and  McClintock  and  Bunyon  on  the  engine,  and  a 
lot  of  boys  came  up  over  the  baggage  car  and  came  up  on 
the  tender.  After  that  the  witness  had  some  conversation  with 
McClintock  with  regard  to  putting  the  engine  away  and 
putting  the  train  on  a  side  track.  He  told  him  they  had  the 
main  track  blocked.  It  was  not  necessary  to  hold  him  there. 
Wells-Fargo's  agent  stepped  up  on  the  right-hand  side,  spoke 
to  McClintock,  and  asked  him  to  pull  the  train  down  to  the 
crossing,  where  they  could  get  out  their  express,  mail,  and 
baggage.  He  says:  "All  right.  Boys,  cut  off  the  baggage 
car."  Which  they  did,  and  pulled  down  to  the  crossing  or 
over  the  crossing,  right  in  the  front  part  of  the  depot,  and 
stopped  the  engine  there.  One  of  the  gang  sajrs:  **  No  one 
shall  move  this  engine  but  McClintock."  The  witness  sat 
down  on  the  fireman's  side,  and  took  hold  of  the  bell  cord. 
They  got  down  to  the  depot  McClintock  told  him  he  had 
better  get  off  and  go  home;  that  he  would  not  be  responsible 
for  his  life.  The  witness  said :  "  You  never  mind  about 
my  life.  I  guess  I  can  take  care  of  myself."  They  got  the 
engine  as  far  as  they  could  get  her. 

[748]  W.  S.  Bunyon,  the  person  referred  to  by  witness 
Hewitt  in  the  testimony  just  quoted,  was  called  on  behalf 
of  the  defendants,  and  testified,  in  brief,  that  he  was  a  loco- 
motive fireman  in  the  employment  of  the  Southern  Pacific 
Company  in  June  last;  that  he  belonged  to  the  Brotherhood 
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of  Looomotiye  Firemen,  and  also  to  the  American  Railway 
Union;  that  he  was  a  member  of  the  executive  committee 
of  the  American  Bailway  Union  in  San  Francisco;  that  dur- 
ing the  strike  he  went  to  San  Jose,  on  the  evening  of  July 
6th ;  that  he  went  there  of  his  own  accord,  to  suppress  any 
acts  of  violence  or  any  deeds  of  violence  that  might  possibly 
be  committed  there,  as  he  understood  there  were  some  very 
troublesome  people  in  that  locality.  His  statements  as  to 
what  took  place  at  San  Jose,  and  his  connection  therewith, 
in  his  own  words,  are  as  follows : 

**  I  left  San  Francisco  shortly  after  five  o'clock  of  the  evening  of 
July  5tb,  and  got  onto  the  train  here  in  San  Francisco,  and  rode  until 
we  got  to  San  Jo8&  As  we  were  going  in  the  yard  at  San  Jos4,  the 
train  slowed  up  slightly,  and  when  about  midway  between  the  round- 
bouse  at  San  Jos6  and  the  depot  she  came  to  a  standstill.  The 
people  in  the  coaches  commenced  to  get  out  I,  in  company  with  a 
Mr.  McQuade,  of  the  Southern  Pacific,  got  out  There  was  a  large 
delegation  of  people  on  the  tracks  and  around  the  depot  Q.  What 
was  done?  State  what  you  saw  there, — what  occurred.  A.  As  I  said, 
the  train  stopped.  I  got  out,  in  company  with  Mr.  McQuade,  and 
stood  on  the  outskirts  of  the  crowd.  They  were  doing  a  lot  of  scuf- 
fling around  one  place  and  another,  and  talking,  and  so  on,  and  finally 
a  remark  was  made  that  they  would  do  Hewitt  up, — the  man  who 
had  charge  of  the  train.  I  edged  my  way  through  the  crowd.  In 
the  near  vicinity  I  saw  a  number  of  men  who  had  those  white  ribbons 
on  their  coat  lapels.  I  said  to  them :  *  I  am  what  you  ordinarily  term 
a  **  striker,"  and  a  member  of  the  A.  R.  U.  As  you  are  sympathizers 
with  us,  I  should  like  to  get  your  assistance  to  suppress  any  yiolence 
that  might  be  perpetrated  on  Mr.  Hewett'  I  got  up  to  the  engine, 
and,  as  I  did,  those  gentlemen  followed  me.  I  says  to  Mr.  Hewitt: 
•You  need  not  have  any  fear  of  doing  you  up,  Jim.  If  I  can  pos- 
^bly  lend  you  any  assistance,  I  shall  certainly  do  so.'  He  was  in  a 
very  excited  condition;  about  as  pale  as  my  shirt  bosom  is  at  the 
present  time.  After  a  while  the  engine  and  the  train  was  run  down 
to  a  crossing  or  street  just  north  of  the  depot  They  stopped,  and  cut 
off  all  the  coaches,  with  the  exception  of  a  combination  car  that  they 
have  for  baggage  and  Wells-Fargo's  matter.  After  they  severed  the 
connection  betwe^i  the  baggage  and  smoker,  the  engine  and  baggage 
car  went  on  the  south  side  of  the  depot,  to  leave  this  here  crossing 
clear.  Mr.  Hewitt  changed  his  overalls.  When  he  left  his  engine  I 
stepped  down  behind  him.  As  I  did  so,  the  other  gentlemen  who  had 
the  white  ribbons  on,  and  who  I  asked  to  accompany  me,  came  along, 
and  we  walked  alongside  of  Mr.  Hewitt  until  he  got  through  the 
crowd,  and  then  he  left  While  he  was  walking  through  the  crowd 
they  jeered  at  him  some,  but  there  was  no  acts  of  violence.  After 
Mr.  Hewitt  got  away  there  was  quite  a  number  of  men  on  the  tender 
of  the  engine, — ^men  and  boys, — upon  what  is  termed  the  'running 
board.'    I  got  them  to  disperse  and  leave  the  engine  alone." 

The  witness  admits  seeing  Mr.  McOlintock  there  at  that 
time.  The  testimony  of  Mr.  Hewitt  as  to  what  took  place 
at  the  engine  being  read  to  him,  he  stated  that  some  of  the 
statements  were  correct  and  others  not.    He  states  that  Mr. 


Digiti-zed  by 


Google 


510  67   FEDEBAL  BEPOBTEB,   743. 

Charge  to  tbe  Jury. 

Hewitt  suggested  putting  the  train  on  the  side  track.  He 
testifies  that  the  statement  said  to  have  been  made  by  him. 
viz. :  "  No,  sir.  We  will  kill  her  right  here," — ^is  false.  He 
states  that  there  were  several  thousand  people  at  that  time 
there.  In  answer  to  the  question :  "  Q.  Hewitt  states  here 
that  you  and  McCIintock  were  trying  to  get  hold  of  the  fire- 
man,"— ^he  replied :  "  He  is  a  liar.  I  did  not.  I  had  nothing 
to  do  with  the  fireman,  and  [744]  did  not  see  any  one  pull 
him  off  the  engine  at  all.  The  fireman  was  off  of  the  engine 
five  or  six  minutes  before  I  got  on  the  engine." 

Another  of  the  means  alleged  in  the  indictment  to  promote, 
carry  out,  effect,  and  execute  the  conspiracy  is  (2)  "by 
causing  to  be  assembled,  and  by  assembling  with,  large 
crowds  of  persons  in  said  depots  and  yards  of  said  Southern 
Pacific  Company,  at  various  points  and  places  on  said  lines 
of  railway,  in  said  state  and  Northern  district  of  California, 
and  by  gathering  in  great  numbers  in  said  yards  and  depots, 
to  wit,  *  *  *  and  other  places  around,  in,  and  upon  the 
trains,  cars,  engines  of  the  Southern  Pacific  Company,  and 
upon  the  tracks  of  the  railways,  preventing  the  movement 
and  passage  of  said  engines,  cars,  and  trains." 

SACRAMENTO. 

The  following  testimony  relates  to  the  assembling  of 
crowds  at  Sacramento : 

Felix  Tracy,  the  agent  of  Wells,  Fargo  &  Co.,  testified  on 
direct  examination :  That  there  were  no  trains  moving  after 
the  29th  of  June.  He  saw  a  good  many  men  down  there  at 
the  station  that  were  not  at  work, — railroad  men.  He  saw 
them  there,  and  he  saw  them  in  other  parts  of  the  city. 
There  were  more  people  at  the  depot  from  the  28th  or  29th 
of  June,  up  to  the  time  of  the  United  States  soldiers  going 
there, — some  time  about  the  10th  or  11th  of  July, — than 
usual,  a  good  many  more  than  usual.  There  were  more  there 
on  the  3d  of  July,  more  there  on  the  4th  of  July,  than  it 
was  customary  to  see  there.  He  noticed  that  whenever  he  went 
down  there.  It  will  be  remembered  that  Mr.  Baldwin's  testi- 
mony that  there  were  crowds  aroimd  the  station  is  to  the 
same  effect.  On  the  other  hand,  Mr.  Knox  denies  emphatic- 
ally that  the  depot  was  in  the  '^  possession  of  the  strikers." 
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Mr.  Baldwin,  United  States  marshal,  testified  on  direct 
examination  that  the  station  and  the  tracks  were  OTemm 
with  people, — ^people  in  the  caboose  and  cars,  and  around 
them,  sitting  on  the  steps. 

Mr.  Ejaox  admits  thb,  but  denies  that  he  or  his  committee 
of  the  American  Railway  Union  had  anything  to  do  with 
their  coming  there. 

James  Sims,  called  for  the  defendants,  testified  that  the 
American  Railway  Union  conmiittee  used  one  of  the  cars  as 
an  office  on  the  29th  of  June. 

Mr.  Baldwin  further  testifies,  as  to  the  crowd  around  de- 
layed train  No.  4,  on  July  8,  1894,  tbat  tbey  were  on  the 
track  and  across  the  track,  and  they  would  not  move  out  of 
the  way  of  the  engine.  He  had  to  get  down  from  the 
engine  and  get  in  front  of  the  engine  and  push  them 
back  and  move  them  back,  and  the  engine  came  foot 
by  foot.  They  were  threatening,  and  one  man  threw 
a  rock  at  them.  The  same  witness  further  testifies  that 
he  was  at  the  depot  subsequent  to  July  8d,  and  that 
the  strikers  continued  to  occupy  the  depot  grounds.  Being 
asked  how  he  knew  they  were  strikers,  the  witness  stated 
that  there  was  a  crowd  there.  He  was  around  among 
these  men,  and  they  were  constantly  informing  him  that  they 
were  strikers, — that  they  were  employes  of  the  railroad 
[746]  company  out  on  a  strike.  He  was  constantly  talking 
with  them,  and  walking  among  them,  and  they  would  address 
him  and  talk  about  the  disturbances.  That  is  the  way  he 
ascertained  that  tbey  were  strikers.  The  crowds  nerer  left 
There  was  alwa3rs  more  or  less  of  a  crowd  of  men  there, 
night  and  day.  With  reference  to  the  character  of  the  crowd 
that  was  there  late  in  the  afternoon  of  the  6th  of  July,  he 
states  that  they  were  strikers.  Some  of  them  said  tiiey 
were  there  to  protect  the  property  of  the  railroad  company, 
and  take  care  of  it;  and  they  were  around  on  the  cars,  and 
it  was  the  same  crowd  in  character,  except  that  they  were 
men.  The  cars  of  the  railroad  company  were  being  occu- 
pied by  men,  by  strikers.  Some  of  them  were  occupied 
apparently  for  sleeping  quarters.  They  occupied  cabooses 
on  the  tracks  in  the  yard. 

Thomas  Compton,  one  of  the  mediation  committee  at 
10870^—8.  Doc.  Ill,  62-1,  vol  1 88 
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Sacramento,  called  for  the  defense,  testified  that  they  ^^  had 
our  men  stationed  from  one  end  of  the  yards  to  another,  to 
see  that  the  men  did  not  get  excited  and  do  any  damage  to  the 
property,  and  requested  other  men  who  came  in  on  trains  not 
to  go  out  any  more," 

C.  E.  Leonard,  a  city  trustee  of  Sacramento  last  June, 
and  in  the  employ  of  the  railroad  company  before  the  strike, 
testifies  that  there  was  a  very  large  assemblage  of  people  at 
the  depot  of  the  railroad  company  on  the  3d  of  July. 

BAN   JOSE. 

The  following  testimony  relates  to  the  assembling  of 
crowds  at  San  Jose: 

Frank  Arnold,  a  railway  postal  clerk  on  the  route  from 
San  Francisco  to  San  Luis  Obispo,  testifying  as  to  the  crowd 
at  San  Jose,  says  on  direct  examination  that  there  were  sev- 
eral thousand  people  around  the  train  that  came  in  on  July 
5th.  They  were  all  around  the  train, — inside  of  it,  on  the 
platform,  swarming  all  over  it.  On  cross-examination  he 
says  that  they  were  occupying  all  the  spaces  in  the  depot,  on 
the  railroad  car  platforms,  and  so  on. 

Another  of  the  means  alleged  in  the  indictment  to  promote, 
carry  out,  effect,  and  execute  the  conspiracy  is  (3)  "by 
threats,  intimidations,  personal- assaults,  and  other  force  and 
violence,  to  prevent  the  engineers,  firemen,  conductors,  brake- 
men,  switchmen,  and  other  employes  of  said  Southern  Pacific 
Company  from  discharging  their  duties,  and  from  moving 
and  operating  the  said  engines,  cars,  trains,  and  railways." 

SACRAMENTO. 

The  following  testimony  relates  to  threats,  intimidations, 
and  acts  of  violence  at  Sacramento : 

Mr.  Baldwin,  speaking  of  the  strikers  at  the  Sacramento 
depot  on  July  3d,  testified  on  direct  examination  that  they 
were  threatening,  and  there  was  one  man  that  threw  a  rodi: 
at  them.  It  struck  the  cab  of  the  engine,  just  below  where 
Mr.  Clark  was  standing — between  Mr.  Clark  and  himself. 
He  further  testifies  that  there  were  crowds  around  the  sema- 
phore. The  crowd  was  demonstrative  at  this  time.  There 
were    men    threatening    them    as    they    took    the    engine 
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through, — hooting.  He^  recollects  one  man  saying,  ^^I  will 
fix  you."  He  seemed  [746]  to  be  particularly  addressing 
himself  to  the  witness  that  time, — ^the  people  on  the  engine. 
Heard  expressions  of  anger  and  defiance.    They  were  angry. 

Bespecting  this  testimony  of  Mr.  Baldwin,  Greenlaw  testi- 
fies that  there  was  a  good  deal  of  yelling  there.  Some  were 
^'  hollering."  But  he  did  not  hear  any  threats  made.  He 
did  not  see  any  forcible  means  used  to  prevent  the  taking  out 
of  the  train.  No  threats  whatever  were  made  towards  Mr. 
Baldwin.  He  denies  that  he  incited  any  people  to  do  any- 
thing that  day,  or  that  he  threatened  Mr.  Baldwin,  or  any 
one.  He  admits  that  he  called  some  persons  on  the  engine 
^^  scabs,"  but  denies  the  statements  imputed  by  Mr.  Baldwin, 
in  his  testimony,  to  him. 

While  it  is  to  be  observed  that  Mr.  Baldwin  was  not  an 
employ^  of  the  railroad  company,  yet  the  testimony,  if  true, 
is  significant  with  respect  to  the  actions  of  the  crowd  towards 
Clark,  the  engineer,  and  the  others  on  the  engine. 

Anthony  Green,  called  for  the  defense,  testified  that  he  was 
captain  of  police  of  the  city  of  Sacramento,  and  was  such  in 
June  and  July  last;  that  he  was  present  on  the  3d  of  July  at 
the  depot;  that  he  himself  saw  no  acts  of  violence  committed, 
but  he  admits,  on  cross-examination,  that  he  did  not  see  the 
cars  actually  shoved  back  by  the  crowd.  He  testified  that  he 
heard  the  crowd  yeUing  at  those  who  were  in  the  cab  of  the 
engine  that  was  being  moved  from  the  roundhouse  to  the 
delayed  train  No.  4 ;  that  such  exclamations  were  used  as  fol- 
lows: "  Don't  you  go  out;"  "  Don't  you  take  that  train  out;" 
"Stand  by  one  another;"  "Don't  be  a  scab;"  "Don't  take 
the  places  of  those  men  who  are  working;"  "  Come  out  of 
there;"  "  Don't  you  take  that  engine  out;"  "  Don't  fire  that 
engine;"  "  I  appeal  to  you  as  a  man;"  "  Come  down  out  of 
there;"  "  Don't  go  out," — and  such  questions  as  those,  appeal- 
ing to  them;  that  he  was  in  the  cab  himself  several  days, 
mornings  and  nights;  that  he  stood  in  the  first  one. 

RED  BLUFF. 

The  following  testimony  relates  to  what  occurred  at  Bed 
Bluff: 
Joseph  C.  Day,  roundhouse  foreman  for  the  Southern 


Digitized  by 


Google 


514  67  FEDEBAL  BBPOBTEB,  740. 

Charge  to  the  Jury* 

Pacific  CJompany  at  Bed  Bluff,  testified  that  he  was  not  at 
Iibei*ty  to  go  on  the  engine.  Ho  was  told  to  keep  away  from 
the  engine  and  let  it  alone.  A  brakeman  by  the  name  of 
Harper  and  two  or  three  other  men  told  him  that.  He  does 
not  know  them.  He  thinks  Harper  was  on  strike.  He  was 
out  with  them.  This  occurred,  according  to  the  witness' 
testimony,  on  July  1, 1894.  The  same  witness  further  states, 
after  describing  how  engine  No.  1248  was  killed  by  Van 
Devinter,  Eichard  Roe,  and  Harper,  that  he  had  a  conversa- 
tion with  Van  Devinter  about  the  matter.  He  told  him  he 
was  doing  very  wrong,  and  Van  Devinter  said  he  did  not 
think  it  was  any  of  his  damned  business  what  he  was  doing. 
They  told  him  if  he  did  not  get  out  of  the  roundhouse  they 
would  have  him  carried  out  on  a  board.  Harper  made  that 
remark.  Eichard  Roe  and  Van  Devinter,  and  one  or  two 
others  he  did  not  know,  were  present.  This  was  at  the  time 
they  were  killing  engines. 

[747]  SOUTH   VALLBJO. 

The  following  testimony  relates  to  what  occurred  at  South 
Vallejo: 

Jeff  Gage,  passenger  conductor  for  the  Southern  Pacific 
Company,  running  out  between  South  Vallejo  and  Santa 
Rosa,  whose  engine  was  killed,  testified  as  follows:  That  on 
the  12th  day  of  July  last  he  was  stopped  between  North  and 
South  Vallejo,  and  his  engine  killed.  This  was  near  7:30  or 
7:35  in  the  morning.  It  could  not  have  been  far  from  that. 
He  was  nmning  the  train, — conductor.  He  left  North  Val- 
lejo, and  between  North  and  South  Vallejo  he  found  an  en- 
gine on  the  main  line.  The  engine  was  called  a  "  killed  " 
engine, — no  steam  in  it.  As  they  pulled  up  near  that  engine, 
a  crowd  of  men  came  out  and  fixed  theirs  the  same  way. 
They  were  obliged  to  stop  by  this  "  dead  "  engine.  He 
thinks  he  must  have  been  very  near  on  time.  He  makes  con- 
nection, with  passenger  and  mail  cars,  with  a  boat  that  runs 
between  North  and  South  Vallejo  and  Vallejo  Junction.  At 
Vallejo  Junction  connection  is  made  with  the  San  Ramon 
passenger  train.  It  is  a  mail  train  that  runs  between  San 
Ramon  and  the  Oakland  pier.    He  asked  a  man  named 
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Smith  to  let  him  couple  on  and  pwsh  the  dead  engine  on  the 
siding,  so  that  he  could  get  the  train  down  to  the  depot  This 
man  refused  to  do  it,  saying  he  was  there  under  orders,  and 
had  to  obey  his  orders  to  stop  the  train  where  it  was.  Smith 
showed  him  a  card  with  his  (Smith's)  name  on  it, — an  A.  S. 
U.canL 

William  James,  fireman  of  one  of  the  Alameda  local  trains, 
testified,  in  answer  to  the  question,  ^^  Did  you  have  any  trouble 
at  tower  No.  2  that  day?"  as  follows:  "The  train  was 
stopped  by  a  mob  of  men,  and  I  was  taken  off  the  engine." 
He  further  states  that  about  75  or  100  men  got  in  front  of  the 
engine.  The  engineer  stopped  when  they  gave  him  the  stop 
signals.  The  crowd,  all  of  them,  gave  signals, — all  those  that 
were  on  the  track.  He  could  not  see  who  they  were.  They 
took  him  through  the  crowd,  and  wanted  him  to  go  and  join 
ihe  A.  B.  U.  They  took  him  half  way  to  the  roundhouse,  he 
would  judge  about  400  feet.  Engineer  Willard  came  out  and 
told  them  it  was  a  free  country,  and  he  would  go  where  he 
wanted  to,  and  with  that  they  let  go  of  him. 

Many  witnesses  on  both  sides  have  testified  as  to  the  per- 
sonal assault  claimed  to  have  been  made  on  Mr.  James.  The 
testimony  is  contradictory  as  to  what  actually  took  place  at 
that  time.  I  think,  however,  this  feature  of  tiie  case  is  suffi- 
ciently fixed  in  your  minds  to  enable  you  to  determine  the 
actual  facts  of  the  case  without  any  extended  comments  from 
me. 

(With  the  usual  admonition  to  the  jury,  an  adjournment 
was  here  taken  until  to-morrow,  Tuesday,  April  2,  1896,  at 
10  o'clock  a.  m.) 

Tuesday,  April  8, 1896 ^  at  10  o^clock  a.  m. 
When  the  court  adjourned  last  evening,  I  was  directing 
your  attention  to  testimony  tending  to  show  the  means  con- 
spired to  be  used  in  carrying  out  the  conspiracy.  First,  I 
odled  your  attention  to  the  testimony  tending  to  show,  or  to 
disprove,  that  the  con-  [748]  spirators  forcibly  took  and  kept 
possession  and  control  of  all  yards,  depots,  tracks,  and  trains 
of  cars  on  said  lines  of  railway,  and  forcibly  held  and  de- 
tained the  same;  second,  tbat  they  caused  to  be  assembled, 
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and  assembled  with,  large  crowds  of  persons  in  said  depots 
and  yards  of  said  Southern  Pacific  Company  at  various 
points  and  places  on  said  lines  of  railway  in  said  state  and 
Northern  district  of  California,  and  by  gathering  in  great 
numbers  in  said  yards,  and  depots,  to  wit,  *  *  ♦  and 
other  places,  around,  in,  and  upon  the  trains,  cars,  engines  of 
the  Southern  Pacific  Company,  and  upon  the  tracks  of  said 
railways,  preventing  the  movement  and  passage  of  said  en- 
gines, cars,  and  trains;  third,  that  by  threats,  intimidations, 
personal  assaults,  and  other  force  and  violence,  they  prevented 
the  engineers,  firemen,  conductors,  brakemen,  switchmen,  and 
other  employes  of  said  Southern  Pacific  Company  from  dis- 
charging their  duties,  and  from  moving  and  operating  the 
said  engines,  cars,  trains,  and  railways.  I  will  now  proceed 
to  direct  your  attention  to  the  testimony  tending  to  show  other 
means  conspired  to  be  used  in  carrying  out  the  conspiracy. 

Another  of  the  means  alleged  in  the  indictment  to  pro- 
mote, carry  out,  eflFect,  and  execute  the  conspiracy  is  (4) 
"by  forcibly  disconnecting  air  brakes  upon  such  trains, — 
mail,  passenger,  and  freight." 

RED   BLUFF. 

The  following  relates  to  what  occurred  at  Red  Bluff: 
William  H.  Jones,  agent  and  train  master  of  the  South- 
em  Pacific  Company  at  Red  Bluff,  testified  on  direct  ex- 
amination that  the  Oregon  express  reached  Red  Bluff  about 
4 :  30  or  4 :  35  in  the  morning  of  July  1st  last ;  that  it  comes 
from  San  Francisco, — Oakland.  Portland,  Or.,  is  its  des- 
tination. She  was  on  her  regular  trip.  She  was  stopped 
at  Red  Bluff.  The  train  was  cut  in  two.  The  train  came 
into  the  station,  and  they  cut  it  in  two;  that  is,  they  un- 
coupled it  and  uncoupled  the  hose.  He  was  just  passing 
there.  He  did  not  see  the  man  who  did  it.  There  was  a 
mob  of  men  there.  He  elbowed  his  way  through  the  crowd. 
As  he  passed,  he  heard  the  air  holes  pump  as  they  do  when 
they  are  open.  The  air  was  cut  behind  the  mail  car.  The 
local  cars  followed  first,  then  the  baggage  car,  the  express 
car,  smoker,  coaches,  and  Pullman.  That  is  the  way  the 
train  is  made  up.    They  all  follow  the  mail  car.    Tliey 
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were  all  in  the  rear  of  the  part  cut  off.  The  effect  of  that 
cut  was  to  stop  the  movement  of  the  train.  That  was  about 
6 :  80,  a  few  minutes  after  they  arrived. 

Without  repeating  the  testimony  given  by  the  defense, 
it  is  sufficient  to  say  that  the  witnesses  on  their  behalf,  with 
reference  to  the  Red  Bluff  occurrences,  deny  having  had  any- 
thing to  do  with  the  stoppage  of  the  Portland  express. 

SOUTH  VALLEJO. 

The  following  testimony  relates  to  what  occurred  at  South 
Vallejo: 

Michael  Keefe,  yard  engineer  of  the  Southern  Pacific 
Company  at  South  Vallejo,  testifying  as  to  what  occurred 
to  his  engine  on  [749]  July  10th,  says  that  they  hauled  the 
fire,  let  the  water  out  of  tiie  boiler,  shut  the  engine  down, 
let  the  water  out  of  the  tank,  and  disconnected  the  hose. 
They  ran  the  engine  off  the  open  switch.  The  testimony  of 
this  witness  respecting  what  occurred  to  engine  1,190  on 
the  following  day  has  already  been  referred  to  under  a 
previous  head. 

Another  of  the  means  alleged  in  the  indictment  to  pro- 
mote, carry  out,  effect,  and  execute  the  conspiracy  is  (6) 
^^by  putting  out  the  fires  in  the  engines,  and  drawing  the 
same." 

SOUTH  VAIXBJO. 

The  following  testimony  relates  to  what  occurred  at 
South  Vallejo: 

Jeff  Gage,  passenger  conductor  for  the  Southern  Pacific 
Company,  running  between  South  Vallejo  and  Santa  Rosa, 
whose  engine  was  killed  between  North  and  South  Vallejo 
on  July  12th,  called  for  the  United  States,  testified,  with 
reference  to  putting  out  the  fires  on  his  engine,  as  follows: 
That  on  the  12th  day  of  July  last  he  was  stopped  between 
North  and  South  Vallejo,  and  his  engine  killed.  They 
pulled  the  fire  out  of  the  engine.  They  shut  the  water  off 
first  in  the  tank  valve,  and  started  to  pull  the  fire  out  He 
asked  them  to  turn  the  water  back  first,  and  then  pull  the 
fire  on  the  engine,  which  they  did.    He  asked  them  to  do 
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that  to  keep  from  burning  the  engine.  The  effect  of  let- 
ting the  water  out  of  the  engine  with  the  fire  in  it,  he  thinks, 
would  be  apt  to  bum  the  bricks  considerable. 

WEST  OAKLAND. 

The  following  testimony  relates  to  what  occurred  at  West 
Oakland : 

C.  F.  Hall,  general  foreman  of  the  railroad  shops  at  West 
Oakland  testified  that  a  number  of  engines  were  killed  in 
and  about  the  shops  in  the  latter  part  of  June  and  early 
part  of  July  last.  He  could  not  give  the  numbers.  There 
were  8  or  10  engines  with  fire  in  them,  and  the  fire  was 
let  out  of  them,  and  all  the  engines  were  emptied  that  were 
full ;  that  is,  all  the  engines  that  were  about  the  place  were 
emptied  of  water, — ^water  let  out  of  them.  This  was  done 
by  the  strikers. 

Another  of  the  means  alleged  in  the  indictment  to  pro- 
mote, carry  out,  effect,  and  execute  the  conspiracy  is  (6) 
"by  throwing  switches,  in  order  to  prevent  the  passage  of 
such  trains  through  depots  and  stations." 

RED  BLurr. 

The  following  testimony  relates  to  occurrences  at  Red 
Bluff  with  reference  to  delayed  train  No.  15  on  July  8d  last: 

William  Jones  testified  as  to  the  throwing  and  spiking 
of  switches  as  follows:  That,  after  the  Portland  express 
which  arived  at  Red  Bluff  on  July  1st  stood  there  a  while, 
the  engineer  said  he  wanted  coal,  and  Mr.  Day,  the  foreman 
at  the  roundhouse,  and  the  witness,  took  the  engine  and  the 
mail  car,  as  it  was  coupled  on, — ^two  mail  cars, — there  was  a 
freight  car  which  they  said  contained  mail.  [760]  It  was 
with  the  mail  car.  It  had  United  States  mail  locks  on  it. 
He  did  not  see  the  inside  of  it.  Mr.  Monteith:  "We  will 
admit  that  car  had  mail."  The  witness,  continuing,  stated 
that  they  took  it  to  the  coal  pile  to  give  the  engine  coal. 
They  passed  over  one  of  the  switches  in  the  yard,  and  while 
they  were  gone  the  switch  was  thrown  and  spiked  to  the 
side  track,  so  that  when  the  train  backed  down  it  could  not 
back  to  the  balance  of  the  train.  It  was  forced  to  go  to 
the  siding.    The  switch  was  opened.    It  was  thrown  off  the 
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main  track  to  the  siding,  and  spikes  driven  to  hold  it  there, 
and  the  switch  blocked.  They  could  not  have  passed  over 
it  if  it  had  been  spiked.  It  was  a  switch  in  which  the  car 
could  not  go  off  the  track.  They  could  not  have  gone  over 
it.  It  was  not  the  case.  The  target  was  in  its  proper  place 
and  position.  No  orders  were  given  by  the  railroad  company 
for  either  the  spiking  of  the  switch  or  locking  the  switch. 
Such  orders  would  come  through  him. 

Charles  F.  Cadwalader,  called  for  the  United  States,  testi- 
fies that  he  saw  Hehom,  Shade,  Ray,  and  others  spiking  a 
switch  on  July  1, 1894. 

W.  H.  Winter,  also  a  witness  for  the  government,  testified 
that  he  saw  the  switch  spiked,  but  the  only  person  whom  he 
can  identify  as  having  participated  in  the  spiking  is  Hehom. 

Milton  D.  Qark,  called  for  the  United  States,  testified 
that  he  saw  the  spiking  of  the  switch.  He  identifies  Hehom 
as  the  person  who  held  spikes  in  his  hand;  Shade  is  the 
man  who  drove  in  the  spikes;  and  that  Ray  was  in  the 
crowd  with  them. 

John  Kelly,  a  witness  called  for  the  United  States,  also 
testifies  as  to  the  spiking  of  the  switch.  He  states  that  he 
was  a  member  of  the  American  Railway  Union;  that  he  was 
a  fireman  for  the  Southern  Pacific  Company;  that  he  went 
out  on  strike  at  Red  Bluff;  that  he  did  so  because  he  was  a 
member  of  the  American  Railway  Union.  He  identifies 
John  Shade  as  just  in  the  act,  when  he  saw  him,  of  leaving 
with  a  spike-hammer  and  a  couple  of  spikes  in  his  hands. 
This  switch,  he  states,  connected  with  the  main  line.  There 
were  30  or  40  men  around  there  at  that  time.  He  gives  the 
names  of  others,  besides  Shade,  who  were  in  the  neighbor- 
hood of  this  switch,  as  Peter  Ives,  S.  P.  Roller,  Jack  Shepler, 
and  Clodtfelder.  He  states  that  Roller  locked  the  switch 
after  it  was  spiked.  As  to  the  relation  these  persons  bore 
to  the  strike,  the  witness  testified  that  Roller  was  a  brake- 
man,  and  that  he  was  on  strike  at  that  time.  He  was  an 
A.  R.  U.  man.  Ives  was  a  car  foreman  up  there.  He  was 
also  on  strike  and  an  A.  R.  U.  member.  Clodtfelder  and 
Shepler  were  on  strike  at  that  time.  They  are  members  of 
the  A.  R.  U.  Elnows  a  man  named  Demmick.  Knows  a 
man  named  Harper.    He  (Harper)  was  there  that  morning. 
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He  is  a  brakeman,  and  a  member  of  the  A.  R.  U.,  and  out 
on  strike.  Knows  a  man  named  Heaney.  He  did  not  see 
him  there. 

The  persons  referred  to  by  the  witnesses  for  the  prosecu- 
cution  as  having  participated  in  the  spiking  of  the  switch, 
which  prevented  the  engine  and  mail  car  of  the  Portland 
express  from  getting  back  to  the  passenger  and  Pullman 
coaches,  or,  more  strictly  speaking,  those  [761]  who  have, 
testified,  deny  that  they  have  been  guilty  of  the  acts  charged, 
or  did  anything  in  any  way  which  contributed  to  the  spiking 
of  the  switch. 

SOUTH    VALLEJO. 

The  following  testimony  relates  to  what  occurred  at  South 
Vallejo: 

Michael  Keefe,  yard  engineer  of  the  Southern  Pacific  Com- 
pany at  South  Vallejo,  called  for  the  government,  testified 
that  on  July  12th  last  he  was  making  up  a  passenger  train 
for  Calistoga  and  the  vicinity;  that  it  was  a  mail  train,  and 
that  it  did  not  carry  any  Pullmans.  He  took  the  engine 
and  made  up  the  train  with  it,  to  get  ready  to  go  out  again. 
He  was  going  to  the  roundhouse  with  the  engine.  He  saw 
a  gang  of  men.  He  thought  that  he  would  get  to  the  shops 
before  they  took  the  engine  away  from  him.  The  switch  was 
set  for  the  side  track.  He  would  have  got  to  the  shop,  he 
thinks,  but  this  man  closed  the  switch  on  him,  so  he  stopped. 
Had  he  gone  on  he  would  have  run  off  the  track.  It  was  an 
open  switch.  The  crowd  remained  there.  The  engine  was 
killed  after  that,  and  was  there  a  day  or  two. 

Another  of  the  means  alleged  in  the  indictment  to  pro- 
mote, carry  out,  effect,  and  execute  the  conspiracy  is  (7)  "by 
opening  drawbridges  over  navigable  and  other  streams,  upon 
which  drawbridges  the  tracks  of  said  railways  were  situated.'' 

SACRAMENTO. 

The  following  testimony  relates  to  what  occurred  at 
Sacramento : 

T.  W.  Heintzelman,  a  master  mechanic  in  the  employ  of 
the  Southern  Pacific  Company  at  Sacramento,  called  for  the 
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United  States,  testified  that  he  experienced  some  difficulty, 
on  June  29th,  in  attempting  to  get  train  No.  4,  which  is  a 
mail  train,  and  came  from  Ogden,  out  of  Sacramento, — in 
attempting  to  get  her  through.  He  testifies  tiiat  he  was  re- 
quested by  his  superintendent,  Mr.  Wright,  to  back  up  the 
engine  and  mail  car  and  express  car, — ^he  thinks  it  was  cou- 
pled to  the  engine, — ^to  couple  on  to  the  balance  of  the  train 
that  was  left  in  the  upper  yard,  and  pull  it  down  the  depot 
He  did  so.  While  pulling  the  train  down  in  the  depot,  some- 
thing was  thrown  at  him  while  he  was  on  the  engine.  After 
he  saw  what  it  was, — ^it  proved  to  be  a  monkey  wrench, — ^he 
got  the  train  down  to  about  its  usual  stopping  place,  and 
stopped  there.  After  considerable  persuasion  he  got  the  en- 
gineer and  a  fireman  on  the  engine,  and  got  the  train  started. 
The  train  had  not  moved  a  great  ways — ^about  50  yards — 
when  the  drawbridge  was  swung  open,  and  the  train  had 
to  stop.  This  is  the  drawbridge  across  the  Sacramento 
river.  There  was  no  vessel  in  sight  to  occasion  the  opening 
of  the  bridge.  It  was  opened  only  for  the  purpose  of  stop- 
ping the  train  at  that  time.  There  was  quite  a  crowd  run- 
ning down  by  the  drawbridge  just  prior  to  the  time  it  was 
opened. 

Mr.  Bjiox  gives  the  following  version  of  what  transpired 
respecting  the  opening  of  the  drawbridge:  He  says  that  on 
the  morning  of  the  29th  No.  4  came  in.  He  guesses  she  got 
in  about  6  o'clock, — somewhere  around  there.  She  came  in 
with  an  engine,  mail,  bag-  [762]  gage,  and  express  car.  He 
went  to  Mr.  Saulpaugh, — ^he  was  the  engineer  that  was  going 
out  on  that  train, — and  asked  him  if  he  was  going  to  do  any 
switching  there.  He  said  no,  he  was  not ;  they  would  have  to 
get  some  one  else  to  do  their  switching.  Mr.  Wright  came 
down  there  when  they  were  talking,  and  asked  him  if  he 
would  back  up  to  Sixth  or  Seventh  street,  he  believes  he 
said,  and  get  the  balance  of  the  train.  Mr.  Saulpaugh  sug- 
gested that  it  would  be  a  pretty  good  idea  to  get  Mr.  Clark  or 
Mr.  Heintzelman  to  do  that.  They  sent  for  Mr.  Clark.  The 
witness  here  stated  that  before  this  strike  was  ordered  it  was 
an  understood  thing  with  Mr.  Wright  and  the  committee 
that  they  should  do  all  in  their  power  to  prevent  any  damage 
being  done.    On  his  (Wright's)  side  he  was  to  give  th^n 
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permission  to  talk  to  the  crews,  engineers,  conductors,  fire- 
men, and  brakemen,  and  see  if  they  could  induce  them  to 
stay  with  them.  When  Mr.  Clark  came  over  they  had  the 
right  to  talk  to  him  to  see  if  they  could  induce  him  not  to 
back  up  to  get  the  cars.  After  they  talked  with  him  a  while 
he  turned  around  and  said  he  did  not  want  any  of  this  in  it. 
They  simply  asked  him  if  he  wanted  to  scab  on  his  own  son. 
His  son  was  working  there.  He  said  he  did  not  want  to 
have  anything  to  do  with  this,  and  turned  around  and  went 
away.  Heintzelman  came,  after  some  time,  got  up  on  the 
engine,  and  the  first  thing  Knox  saw  was  a  monkey  wrench 
coming  out  of  the  engine,  which  pretty  nearly  hit  him.  They 
backed  up.  While  they  were  up  there,  he,  with  the  balance 
of  the  committee,  went  through  the  shops,  to  notify  the  men 
that  the  strike  had  been  decided  on.  While  they  were  going 
through  the  shops  a  man  was  sent  over  after  them  to  tell  them 
that  the  drawbridge  was  open,  and  to  ask  them  to  come  and 
see  if  they  could  not  get  it  closed.  He  ran  over  there,  and 
sent  some  men  out  in  a  boat  to  close  the  bridge, — ^Mr.  Hatch 
and  Mr.  JeflFord,  and  two  or  three  more.  They  closed  the 
bridge,  and  he  went  back  and  told  Mr.  Saulpaugh  that  the 
bridge  was  closed.  After  the  bridge  was  closed,  he  told  Mr. 
Hatch  to  go  up  to  Mr.  Wright's  oflSce  and  get  a  lock, — ^a  Yale 
lock, — and  put  it  on  there,  so  that  the  bridge  could  not  be 
opened.  Mr.  Hatch  went  and  got  the  lock  and  locked  it  on 
the  bridge,  so  that  they  couldn't  open  it. 

Both  Hatch  and  Jefford  corroborated  Knox  with  respect 
to  the  latter's  statement  that  he  sent  them  to  close  the  bridge, 
and  Hatch,  further,  as  to  the  lock  being  procured  at  Knox's 
instance,  and  being  placed  by  Hatch  on  the  bridge. 

Another  of  the  means  alleged  in  the  indictment  to  pro- 
mote, carry  out,  effect,  and  execute  the  conspiracy  is  (8) 
"  by  burning  and  destroying  bridges,  trestles,  culverts,  over 
which  such  trains  necessarily  and  usually  would  pass." 

TRESTLE  NO.  2,  NEAB  SACRAMENTO. 

The  following  testimony  relates  to  the  wreck  of  train  No. 
4  at  trestle  No.  2,  near  Sacramento : 

Mr.  Baldwin,  who  saw  the  wreck  of  the  delayed  train 
No.  4  at  trestle  No.  2  about  two  hours  after  it  occurred,  testi- 
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fied  on  direct  examination  that  the  baggage  and  mail  cars 
were  off  the  track.  When  he  says  ^  baggage,"  it  might  have 
been  express  cars  with  the  baggage.  [753]  One  mail  car 
was  badly  damaged;  also  a  baggage  car  badly  damaged; 
also  two  mail  cars  slightly  damaged.  These  cars  were  on 
tiie  side,  smashed  over.  Some  of  them  had  reached  the 
water.  He  made  an  examination  of  the  trestle.  The  engine 
apparently  had  gone  probably  three  or  four  car  lengths 
before  it  went  off  the  trestle.  The  trestle  is  about  300  or  400 
feet  in  lenght  He  found  that  the  east  end  of  it,  especially 
the  north  side,  was  badly  smashed  in,  as  though  the  bridge 
had  been  weakened  and  smashed  down ;  the  bents  slivered  up, 
the  ties  all  broken  very  much  more  on  that  end  of  the  bridge 
than  further  along,  right  at  once  where  the  engine  struck 
the  bridge.  The  trestle  was  very  badly  crushed  in  on  the 
east  side,  towards  Sacramento,  immediately  where  it  joins 
the  track,  the  embankment,  two  or  three  car  lengths  from 
where  the  engine  lay  in  the  water.  Then  the  train  lay  all 
along  the  trestle  on  to  the  embankment.  The  trestle,  where 
it  joined  the  embankment,  was  very  badly  slivered;  there 
was  only  a  piece  of  about  six  or  eight  inches  where  the  ties 
were  solid  enough  to  walk  on.  The  trestle  was  all  crushed 
in  below  the  ties  at  that  comer. 

The  testimony  of  Mr.  Baldwin  tends  to  show  that  the 
trestle  was  blown  up,  and  that  delayed  train  No.  4  was 
wrecked.  I  will  not  take  up  your  time  in  reading  to  you 
all  the  testimony  introduced  by  the  prosecution  tending  to 
show  that  the  trestle  was  blown  up  by  members  of  the 
American  Eailway  Union,  and  was  a  part  of  the  conspiracy 
to  obstruct  and  retard  the  mails,  and  restrain  interstate  com- 
merce, nor  such  testimony  as  has  been  put  in  by  the  defense 
contradictory  of  such  design,  or  as  to  the  participants  en- 
gaged in  such  affair,  or  as  to  being  or  playing  any  part 
in  the  policy  or  plan  of  the  members  of  the  American  Rail- 
way Union  in  carrying  on  the  strike  between  themselves  and 
the  Pullman  cars.  The  details  of  this  unfortunate  catas- 
trophe, as  told  by  the  witnesses  on  the  stand,  are  doubtless 
fresh  in  your  minds.  The  testimony  tends  to  show  that  a 
train  was  made  up  in  Sacramento  on  July  11th  last  for  Oak- 
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land,  to  be  sent  by  the  way  of  Davisville.  It  left  Sacramento 
a  few  minutes  past  12  o'clock,  under  charge  of  Ccxiductor 
Reynolds,  with  Samuel  Clark  as  the  engineer  and  Danicamp 
for  fireman.  On  the  train  was  postal  clerk  J.  A.  Brown, 
in  charge  of  the  United  States  maiL  Lieut  Skerrey  and 
a  number  of  United  States  soldiers  were  on  the  train  for 
its  protection,  some  of  the  troops  being  on  the  engine.  The 
train  consisted  of  four  mail  cars,  baggage,  passenger  coaches, 
and  a  Pullman.  About  two  miles  west  of  Sacramento,  in 
crossing  trestle  No.  2,  the  engine  and  four  of  the  cars  were 
thrown  from  the  track  into  the  slough.  Clark,  the  engineer, 
and  four  soldiers  were  killed.  The  jurisdiction  to  try  and 
punish  the  parties  who  were  guilty  of  murder  in  this  das- 
tardly affair  belongs  to  the  state.  It  is  only  for  you  to  as- 
certain who  were  the  parties  to  the  conspiracy  that  brought 
about  this  terrible  result,  that  you  may  determine  who  were 
responsible  for  the  minor  offenses  involved  in  the  stoppage  of 
the  United  States  mails  and  interstate  commerce.  You  will 
recall  the  testimony  of  the  boy  Sherbum,  who  drove  the 
wagon  carrying  Worden  and  others  out  to  a  point  near  trestle 
No.  2  just  prior  to  the  time  [764]  the  wreck  occurred,  and 
the  testimony  of  Knoblauch,  Beed,  and  Winney  as  to  the 
declarations  and  conduct  of  the  parties  who,  the  testimony 
tends  to  show,  were  sent  out  by  the  American  Railway 
Union  along  the  line  of  the  road,  and  for  a  purpose.  What 
was  that  purpose?  To  guard  the  road,  or  to  wreck  that 
train  ?    It  is  for  you  to  determine. 

Another  of  the  means  alleged  in  the  indictment  to  promote, 
carry  out,  effect,  and  execute  the  conspiracy  is  (9)  "  by  loos- 
ening, removing,  and  displacing  the  rails  of  the  traicks  of 
said  ndlroad." 

THESTLE  NO.  2,  NEAB  SACRAMENTO. 

The  following  testimony  relates  to  ihe  track  at  trestle  Na 
2,  near  Sacramento : 

Mr.  Baldwin,  who  testified  that  he  saw  the  wreck  of  de- 
layed train  No.  4  shortly  after  the  catastrophe,  testified  that 
he  made  a  little  diagram  of  the  position  of  the  rails.  The 
north  rail  was  swung  over  across  the  south  rail.    It  appar- 
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ently  had  been  forced  over,  lifted  over.  He  found  there, 
right  at  the  joint  a  nut,  three  washers,  and  two  spikes.  They 
were  loose. 

RED  BLUFF* 

The  following  was  testified  to  as  having  occurred  at  Red 
Bluff: 

Joseph  C.  Day,  roundhouse  foreman  for  the  Southern  Pa- 
cific Company  at  Red  Bluff,  testified  that  the  spikes  and  the 
bolts  were  pulled  out  of  a  rail  on  the  main  line.  This  was 
between  1  and  2  in  the  morning  of  July  1st  last.  He  went 
to  the  coal  bin,  just  a  little  ways  from  the  turntable,  to  see 
if  the  coal  bin  was  all  right,  and  there  were  four  men  right 
across  the  other  side  of  the  fence,  working  at  the  rail.  They 
had  shovels  there.  He  went  to  the  turntable,  and  stood  there 
talking  to  the  fireman,  when  the  four  men  came  down  with 
those  tools  in  their  hands.  They  came  right  from  the  direc- 
tion where  the  rail  was  tampered  with.  He  could  hear  them 
working  with  shovels,  scratching  away  dirt  and  covering  it 
up.  He  was  not  there  more  than  a  couple  of  minutes.  He 
went  back  to  the  roundhouse.  He  saw  John  Shade,  John 
Salstrum,  Robert  Lang,  and  Gteorge  Werhing  coming  from 
this  direction.  Mr.  Shade  had  a  claw  bar  in  his  hand.  Sal- 
strum  and  Lang  had  a  shovel  apiece.  He  did  not  see  any- 
thing in  Werhing's  hands.  A  claw  bar  is  a  long  bar  made 
in  the  shape  of  a  claw,  for  drawing  spikes.  He  examined 
that  rail  an  hour  afterwards,  and  found  the  spikes  pulled 
from  a  rail  and  a  half,  the  bolts  taken  from  the  fishplates 
and  left  lying  on  the  ground.    He  put  the  bolts  back  himself. 

J.  F.  Heaney,  called  for  the  defense,  who  was  at  Red  Bluff 
on  the  occasion  detailed  by  the  preceding  witness,  with  ref- 
erence to  the  displacing  of  the  rail  states  that  he  may  know 
John  Shade,  Salstrum,  Lang,  and  Werhing,  but  he  does  not 
know  them  by  name;  that  he  is  pretty  sure  that  they  did  not 
belong  to  the  A.  R.  U.  at  that  time ;  that  they  had  no  connec- 
tion with  him  there. 

Another  of  the  means  alleged  in  the  indictment  to  promote, 
carry  out,  effect,  and  execute  the  conspiracy  is  (10)  "  by 
greasing  the  rails.** 
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[755]  RED  BLUFF. 

The  following  testimony  was  given  as  to  what  transpired 
at  Red  Bluff  with  reference  to  greasing  of  rails  : 

John  Kelly,  a  fireman  employed  by  the  Southern  Pacific 
(Company  prior  to  the  strike,  but  who  went  out  with  the  A.  R. 
U.,  testifies  on  direct  examination,  as  to  the  part  he  took,  with 
other  members  of  the  A.  R.  U.,  in  greasing  the  rails  north  of 
Red  Bluff,  that  on  July  1st,  at  about  3  o'clock  in  the  morning, 
he  was  about  four  miles  north  of  Red  Bluff;  that  he  was 
greasing  the  track;  that  there  were  with  him  Bill  Ray,  Joe 
Hill,  Clodtfelder,  and  Archie  Montanya;  that  Montanya  is 
a  member  of  the  A.  R.  U.;  that  he  was  on  strike;  that  they 
went  about  four  miles  further  than  Red  Bluff,  and  greased 
the  track,  coming  towards  Red  Bluff,  for  about  three  miles. 
This  was  done  with  engine  oil.  Both  rails  were  greased. 
They  just  rubbed  it  on.  There  is  a  down-hill  grade  from 
Red  Bluff,  going  north,  for  about  a  mile,  and  then  for  about 
three  miles  it  is  up  hill.  It  is  a  pretty  steep  grade.  They  got 
the  oil  with  which  they  greased  the  rails  from  the  round- 
house,— from  the  oil  tanks.  They  had  oil  cans  from  the  en- 
gines, and  buckets  with  which  to  carry  it.  They  got  through 
greasing  about  4  o'clock.  There  was  not  any  oil  left  in  one  of 
the  tanks. 

The  witnesses  J.  C.  Shepler,  William  Sheehan,  and  J.  B. 
Hill  all  deny  that  they  participated  in,  or  know  anything 
about,  the  greasing  of  the  rails  as  testified  to  by  the  witness 
Kelly. 

Another  of  the  means  alleged  in  the  indictment  to  pro- 
mote, carry  out,  effect,  and  execute  the  conspiracy  is  (11) 
"by  stopping  trains  upon  railway  crossings,  and  upon 
switches,  and  by  forcibly  refusing  to  allow  such  trains  to  be 
hauled  from  such  crossings  and  switches." 

SACRAMENTO. 

The  following  testimony  was  given  as  to  what  took  place 
at  Sacramento  with  reference  to  obstructing  one  of  the  rail- 
way crossings: 

C.  A.  Newton,  night  yardmaster  for  the  Southern  Pacific 
Company,  called  for  the  United  States,  testified  on  direct  ez- 
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amination  that  the  three  main  tracks  leading  into  tiie  Sacra- 
moato  depot  were  blocked  with  trains  and  engines  from  the 
1st  to  the  11th  of  July, — blocked  east,  west,  and  south.  One 
of  the  tracks  leads  in  off  the  Western  Division,  called 
^ South;''  one  leads  off  the  Sacramento  Division,  called 
"  East; "  one  leads  in  from  the  California  Pacific,  **  West,''— 
that  is  called  the  "California  Pacific  Division,"  These 
tracks  lead  both  in  and  out.  The  roundhouse  is  situated 
north  of  the  depot.  There  are  several  tracks  leading  from 
the  roundhouse  to  the  main  track.  There  is  one  track  direct 
to  the  roundhouse  from  the  main  track,  that  one  can  go  to 
the  roundhouse  straight  from,  without  doing  any  switching. 
There  is  another  track  that  one  can  switch  in  off  the  main 
track,  and  there  are  several  switches  to  throw  to  get  to  the 
roundhouse.  All  of  these  tracks  were  blocked  between  the 
1st  and  11th  of  July.  By  "  blocked  "  he  means  trains  and 
engines  were  on  the  tracks.  The  engines  were  dead ;  they  had 
no  steam  in  them.  Some  of  the  trains  were  made  up,  and 
some  of  them,  that  were  coming  into  the  yard,  [756]  that 
were  stopped  on  the  main  track.  On  Sunday,  the  1st  of  July, 
the  yard  was  in  such  a  condition  that  trains  could  not 
pass  through  the  Sacramento  depot  east  or  west  He  knows 
the  exact  condition  of  the  tracks  on  the  1st  of  July  last. 
The  main  track  from  the  west  had,  on  the  crossing  leading 
to  the  roundhouse.  No.  4  engine,  just  about  to  enter  the  cross- 
ing to  go  to  the  roundhouse.  Then  there  was  an  engine  that 
came  in  on  No.  69,  on  the  29th  of  June.  Both  pilots  came 
together  right  on  the  crossing.  That  blocked  the  main  track 
to  the  roundhouse  and  another  track,  that  we  used  to  let 
freight  trains  up  and  down  on,  called  the  "  old  main  track." 
Grossing  Washington,  which  is  on  the  other  side  of  tiie  river, 
in  Yolo  county,  the  coaches,  the  smoker,  and  the  mail  car  and 
the  baggage  car  stood  there  in  Washington.  One  of  the 
coaches  was  shoved  part  of  the  way  in  on  a  siding,  and  the 
other  coaches  run  down  against  it.  That  blocked  that  track. 
On  the  Western  Division  there  were  some  three  or  four 
freight  and  passenger  trains  down  on  the  main  track,  mixed 
up,  part  on  a  siding  and  part  on  the  main  track.  On  the 
Sacramento  Division  the  cars  were  sandwiched  in  every 
way, — off  the  track  and  on  the  track,  coaches  among  sleepers, 
10870*»-S.  Doc  111,  62-1,  vol  1 84 
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and  fruit  cars,  and  everything  else.  That  made  the  blockade 
complete.  As  night  master  he  has  control  of  the  movement 
of  all  trains  and  engines  in  the  Sacramento  yard. 

The  testimony  of  Greenlaw,  Compton,  Knox,  and  o&ers  is 
to  the  effect  that  they  had  nothing  to  do  with  this  obstruc- 
tion, and  that  the  American  Railway  Union  did  not  oounte- 
nance,  nor  was  in  any  way  responsible  for,  it. 

Another  of  the  means  alleged  in  the  indictment  to  promote, 
carry  out,  effect,  and  execute  the  conspiracy  is  (12),  "by 
compelling  the  employes  of  said  railroad  company  to  leave 
their  trains,  shops,  and  the  work  of  said  company  while  in 
the  performance  of  their  duties.** 

OAKLAND. 

The  following  testimony  relates  to  what  occurred  at  Oak- 
land: 

C.  F.  Hall,  general  foreman  of  the  railroad  shops  at  West 
Oakland,  called  for  the  United  States,  testified  on  direct 
examination  that  men  in  his  shops  were  prevented  from  do- 
ing any  work.  He  cannot  name  any  of  the  parties  who  pre- 
vented his  men  from  working,  but  they  had  a  machinist 
working  in  there,  with  a  helper,  and  they  were  taken  out  by  a 
crowd  that  came  in  there.  He  could  not  now  recognize  any 
of  the  faces  of  the  crowd.  The  same  witness  further  testi- 
fied that  the  crowds  that  came  in  took  out  the  men  that  they 
had  to  work  there, — pushed  them  out  of  the  shops, — ^they  took 
hold  of  them  with  their  hands  and  shoved  them  out.  Can- 
not name  or  designate  or  identify  any  men  who  were  forced 
out  of  the  shops,  who  were  forcibly  prevented  from  working. 
Cannot  identify  the  men  by  their  employment  in  the  shops. 
This  was  on  the  4th  of  July.  He  saw  four  men  puidied  out 
He  saw  the  stationary  engineer  taken  out.  He  was  sur- 
rounded by  a  gang  that  were  forcing  him  out, — ^telling  him 
to  get  out.  They  put  their  hands  on  him.  Referring  to  the 
persons  who  thus  prevented  the  men  in  the  shops  from  work- 
ing, the  witness  stated  that  one  would  not  see  the  same  parties 
there  [767]  every  time.  In  the  forenoon  there  were  proba- 
bly 150  or  200  men.  In  the  afternoon,  about  4  o'clock,  he 
should  judge  about  800  came  in,  and  so  it  was.    There  were 
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small  bodies  coining  in  frequently.    These  crowds  were  com- 
posed partly  of  strikers, — he  would  not  say  largely. 

RED  BLUFF. 

The  following  testimony  relates  to  what  occurred  at  Red 
Bluff: 

William  H.  Jones,  agent  and  train  master  of  the  Southern 
Pacific  Company  at  Red  Bluff,  called  for  the  United  States, 
testified  that  on  the  4th  of  July  he  did  not  remain  in  the  con- 
tinued occupancy  of  the  telegraph  office  at  Red  Bluff.  The 
telegraph  office  is  his  office.  It  is  under  his  charge.  It  is 
the  railroad  office,  the  railroad  wires  doing  the  business  of 
the  railroad  company.  Mr.  Clodtfelder  and  Mr.  Demmick 
took  possession  of  the  office,  and  ordered  him  and  his  opera- 
tor out.  This  was  at  9 :30  of  the  morning  of  the  4th  of  July. 
He  asked  them  what  for.  He  was  told,  "  We  have  decided  to 
close  this  office,  and  we  want  you  to  get  out,"  and  they  locked 
it  up.  He  immediately  had  the  operator  cut  out  the  instru- 
ments, and  locked  the  office  and  left  Both  Demmick  and 
Clodtfelder  are  operators,  and  have  run  both  stations.  They 
were  on  the  strike  at  the  time.  Before  the  strike  they  were 
brakemen.  He  regained  possession  of  the  telegraph  office 
at  6  o'dock  in  the  evening.  They,  Clodtfelder  and  Dem- 
mick, opened  it  for  their  own  use  at  about  1  o'clock.  He 
was  notified  that  he  could  come  back  to  the  office.  Mr.  Har- 
per, another  brakeman, — a  striker, — also  a  leader,  notified 
him  that  they  had  opened  the  office  for  their  own  benefit,  or 
their  own  use,  and  he  could  come  there  and  see  nothing  was 
disturbed.  He  did  so.  He  went  down  after  about  half  an 
hour.  Mr.  Demmick  and  Mr.  Clodtfelder,  Mr.  Shepler,  Mr. 
Heaney,  came  in  at  one  time.  Those  that  remained  there 
all  the  time  were  Clodtfelder  and  Demmick.  They  used  the 
office.  His  operator  was  telegraphing  for  them.  The  lines 
were  working,  and  they  were  using  the  keys.  Clodtfelder 
and  Heaney  both  told  him  he  could  have  possession  of  the 
office.  Then  he  took  possession.  The  night  operator  comes 
on  at  6  and  they  took  possession  of  the  office  until  probably 
half  past  9  or  10  of  the  evening,  when  another  gang  came  in 
and  said  they  had  decided  to  dose  the  office,  and  out  they 
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went.  The  other  gang  were  Frierson  and  Roller.  Both 
were  brakemen.  They  were  on  strike.  He  thinks  there 
were  others  there  with  Frierson  and  Roller  at  that  time. 
There  were  about  17  there  after  the  station  train  had  left 
for  Sacramento, — about  15  or  17.  He  does  not  recollect  who 
was  there  particularly,  but  those  two  men  came  to  the  office. 
They  said:  "We  have  decided  to  close  your  office."  He 
asked,  "  For  what  reason  ?  "  They  could  not  give  any  reason 
at  first.  They  went  out  and  consulted  together,  several  of 
them,  outside  on  the  platform.  They  held  a  meeting.  They 
came  back,  and  he  said,  "  Have  you  decided  why  you  are  go- 
ing to  close  me  up  ?  "  or  "  that  you  are  going  to  dose  me  up  ?" 
They  said,  "  Yes,  we  are  going  to  close  you  up  for  the  same 
reason  that  you  were  closed  this  morning."  That  is  all  the 
reason  they  gave. 

[768]  J.  C.  Shepler,  called  for  the  defense,  admits  that  the 
telegraph  office  was  taken  possession  of  by  the  men  who 
were  out  on  strike  that  day,  and  that  he  may  have  been  there 
while  it  was  in  the  exclusive  control  of  those  men,  but  he 
denies  that  he,  with  others,  put  Jones  out,  or  told  him  he 
had  to  get  out. 

Finally,  the  indictment  charges  that  it  was  sought  to  pro- 
mote, carry  out,  eflFect,  and  execute  the  conspiracy  "by 
using  all  such  other  forcible  means  as  to  them  should  seem 
expedient  to  prevent  for  an  indefinite  period  the  use  of 
the  said  railway  for  the  transportation  of  the  mails  of  the 
United  States  and  interstate  commerce." 

RED  BLUFF. 

The  following  testimony  relates  to  Red  Bluff: 

MILLEB  HOOKS. 

John  Kelly,  previously  referred  to  as  one  who  went  out 
on  the  strike  at  Red  Bluff,  and  who  had  been  previously  em- 
ployed by  the  Southern  Pacific  Company  as  a  fireman, 
called  as  a  witness  for  the  government,  testified  on  direct 
examination  that  he  recollects  train  No.  16  coming  into 
Red  Bluff  about  half  past  4  (of  Jiily  1st  last).  The  train 
was  prevented  from  going  on.    The  bolts  were  taken  out  of 
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the  Miller  hooks.  He  only  noticed  Will  Ray,  Richard  Roe 
(Joe  Hill)  engaged  in  doing  this,  and  he  was  there  himself. 
He  noticed  what  they  were  doing.  These  men  whom  he  has 
mentioned  were  members  of  the  A.  R.  U.  They  were  among 
the  strikers.  They  took  the  bolts  out  of  the  Miller  hooks, 
so  that  they  could  not  pull  the  train,  and  marked  them  all, 
and  put  them  in  a  sack. 

Joseph  B.  Hill,  the  person  referred  to  in  the  testimony  of 
the  witness  Kelly,  just  quoted,  was  called  for  the  defense, 
and  stated  that  he  was  present  when  the  Portland  express 
came  in;  that  he  did  not  see  any  safety  chains  or  brake 
chains  taken  off,  nor  did  he  see  any  one  at  work  taking  off 
bolts  or  nuts  from  that  train.  He  states,  however,  that  all 
this  could  have  been  done  without  his  knowing  it;  that  there 
was  quite  a  crowd  around  the  station  at  the  time  the  train 
came  in.  He  states  that  he  did  not  see  Ray  there,  nor  Rich- 
ard Roe. 

DUNSMUIB. 

The  following  testimony  relates  to  Dunsmuir: 

EJBOTKD  nOM  TELBGBAPH  OmOB. 

James  Agler,  superintendent  of  the  Shasta  Division,  from 
Red  Bluff  to  Ashland,  Or.,  called  for  the  United  States,  testi- 
fied as  to  his  being  dispossessed  from  the  telegraph  office  at  the 
station  as  follows :  That  he  has  a  telegraph  office  at  the  sta- 
tion at  Dunsmuir;  that  on  the  4th  of  July,  from  10:30  until 
12:15  p.  m.,  he  was  dispossessed.  After  detailing  how  a 
crowd  of  30  or  40  strikers  rushed  into  the  office,  the  witness 
states  that  Conductor  Seyler  was  the  man  who  did  the  talk- 
ing. He  said :  "  We  are  in  here,  and  we  have  got  to  have 
this  office."  He  (witness)  said:  "I  don't  see  how  you  can 
[769]  do  this.''  Seyler  replied:  "We  have  got  to  have  it" 
That  it  looked  a  little  shaky.  Agler  told  the  dispatcher: 
"  You  had  better  go  home.  It  seems  they  want  the  office, 
and  I  guess  they  are  going  to  have  it."  He  went  out.  Agler 
passed  out,  and  went  upstairs  to  the  resident  engineer's 
office,  and  was  upstairs  there  25  or  30  minutes.  The  witness 
then  goes  on  to  state  who  was  there,  and  whether  those  per- 
sons had  been  in  the  employ  of  the  railroad  company.    To 
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the  question,  "  Q.  Were  these  men  who  came  into  your  office 
at  that  time  then  in  the  employ  of  the  Southern  Pacific  Com- 
pany?" he  answers,  "A,  No,  sir;  they  were  not.  Q.  Of  what 
class  was  the  crowd  made  up?  A.  Employes;  train  men, 
car  men,  madiinists  of  all  the  different  departments.  There 
was  a  large  crowd  of  them.  A  Juror :  Q.  Men  who  had  been 
in  the  employ  of  the  company?  A.  Yes,  sir.  Q.  They  were 
not  at  that  time?  A.  No,  sir.''  The  witness  further  states 
that  after  going  upstairs  he  saw  these  people  get  the  engine 
No.  }.762  out  of  the  roundhouse,  which  pulled  the  irregular 
train  out  of  Dunsmuir.  At  12 :  15  he  was  notified  by  them 
that  they  were  ready  to  turn  the  office  back  to  him.  He  there- 
upon went  to  the  office.    At  12 :  20  they  pulled  out. 

DUNSMUIB. 

The  following  testimony  also  relates  what  took  place  at 
Dunsmuir: 

IBBEGULAB   TRAIN    FBOM    DUNSMUIB   TO    SACRAMENTO. 

The  same  witness  ( Agler)  testifies  as  to  this  irregular  train 
substantially  as  follows:  That  on  the  4th  of  July  a  train 
went  from  Dunsmuir  to  Sacramento.  Did  not  ^ow  who 
ordered  it  out.  Saw  the  engine  getting  out  Saw  the  train 
made  up.  It  was  not  a  regular  train.  Had  an  engine  and 
two  cars.  The  instructions  ttom  the  railroad  officials  con- 
cerning the  movement  of  trains  came  to  no  other  person  than 
himself.  He  states  that  he  received  no  instructions  from  his 
superiors  in  the  Southern  Pacific  Company  concerning  the 
movement  of  this  train.  The  train  went  without  his  au- 
thority. Witness  knew  a  good  many  men  that  went  on  that 
train.  Some  45  left  Dunsmuir  on  it.  He  saw  one  Seyler, 
Littlefield,  Walthers,  Roberts,  Price,  Parrish.  These  men 
had  been  employes  of  the  railroad  company  up  to  the  28th  of 
June.  H.  L.  Walthers  was  running  the  engine.  Conductor 
Seyler  seemed  to  be  in  charge  of  her.  He  noticed  guns  in 
the  car.  He  had  a  conversation  With  Seyler  just  before  tlie 
train  pulled  out.  He  explained  to  him  that  the  coach  and 
engine  that  was  carrying  Mrs.  Stanford  from  Red  Bluff  to 
Dunsmuir  had  the  right  of  way,  and  that  he  did  not  want 
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him  to  leave  there  with  a  train  that  he  had  no  right  to.  Sey- 
ler  replied,  "  We  have  received  a  message  from  Sacramento 
and  must  go  there,  and  are  goii^.''    Then  they  pulled  out 

In  this  connection  it  might  be  well  to  refer  to  the  following 
telegram,  Eidiibit  No.  687,  whidi  reads: 

**  July  4,  1804.  To  H.  L.  Wblthera,  Dnnsmalr,  Oal. :  One  tbotuumd 
cavalryinen  and  militiaaieii  hore.  Come  with  whole  outfit  by  train, 
without  orders,  at  once.    H.  A.  Knox." 

[760]  It  will  be  noticed  that  this  telegram  is  dated  on  the 
same  day  that  this  irregular  train  in  charge  of  Walthers  left 
Dunsmuir. 

Walthers,  who  was  called  for  the  defense,  admits  that  on 
the  morning  of  July  4th  a  message  arrived  in  Dunsmuir,  pur- 
porting to  have  come  from  Mr.  Ejiox  at  Sacramento,  ask- 
ing the  men  to  come  down, — asking  their  assistance, — ^to  come 
to  Sacramento.    Walthers  testified  as  follows: 

**  The  message  was  read  to  all  those  present,  members  and  outsiders, 
men  and  employ^  in  general,  and  they  all  signified  their  intention  of 
going.  They  all  said  they  would  go,  and  they  left  in  a  body,  went  down 
there*  pr^mred  an  engine  and  coach,  met  the  mail  agent,  and  told  him 
we  were  going  to  Sacramento.  I  could  not  state  positively  whether  we 
asked  him  to  go  with  us,  or  whether  he  put  the  question.** 

He  states  that  they  had  a  number  of  guns  on  the  train, — 
perhaps  35.  He  states  that  the  train  was  running  without 
any  orders  at  alL  There  were  no  orders  from  the  company  to 
nin  the  train.  He  further  states  that  he  does  not  think  Mr. 
Agler  could  have  stopped  his  train. 

M.  C.  Roberts,  who  was  the  secretary  of  the  American  Rail- 
way Union  at  Dunsmuir,  of  which  Walthers  was  president, 
testifies  to  substantially  the  same  facts  as  Walthers. 

You  will  also  recall  that  there  is  testimony  with  reference 
to  an  irregular  train  from  Truckee  to  Sacramento,  which  ar- 
rived at  the  latter  place  about  July  4th ;  and  another  from 
Lathrop  to  Sacramento,  on  the  night  of  July  10th.  You  will 
observe  that,  so  far,  I  have  not  alluded  to  the  testimony  tend- 
ing to  show  acts  committed  by  the  defendants  at  Palo  Alto 
on  the  6th  of  July,  although  the  indictment  brings  that  place 
within  the  range  of  such  testimony  as  I  have  referred  to  tend- 
ing to  show  the  means  to  be  employed  in  carrying  out  the  con- 
spiracy. I  have,  however,  deferred  reference  to  this  tesitmony 
until  we  reach  the  consideration  of  the  overt  acts  charged 
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to  have  been  committed  by  the  defendants,  when  sudi  testi- 
mony may  then  be  considered  in  the  double  aspect,  namely, 
as  tending  to  show,  not  only  the  overt  acts  required  to  be 
establi^ed  by  the  statute,  but  also  as  tending  to  show  the 
means  whereby  the  conspiracy  was  to  be  carried  out. 

I  have  now  directed  your  attention  to  the  testimony  which 
it  is  claimed  by  the  prosecution  tends  to  establish  the  means 
whereby  the  conspiracy  was  to  be  promoted,  carried  out, 
effected,  and  executed ;  that  is  to  say,  it  is  claimed  that  such 
means  were,  in  fact,  used,  and  were  part  and  parcel  of  the 
conspiracy;  that  the  acts  concerning  which  testimony  has 
been  given  were  unlawful  acts,  which  entered  into  and  became 
part  of  the  crime  oIF  conspiracy  to  prevent  the  use  of  the 
Southern  Pacific  Railways  in  this  district  for  the  transporta- 
tion of  the  United  States  mails  and  interstate  commerce.  I 
have,  however,  not  attempted  to  exhaust  the  testimony  pre- 
sented for  the  prosecution  and  defense,  nor  are  you  to  con- 
clude or  assume  that,  in  your  deliberations  upon  these  mat- 
ters, you  are  confined  to  the  testimony  ref en*ed  to  by  me.  I 
have  merely  attempted  to  classify  the  general  features  in 
such  a  way  that  you  may  be  able  to  apply  the  law,  as  I  shall 
give  it  to  you,  to  the  facts  as  you  may  find  them.  It  is  for 
you  to  determine  beyond  a  reasonable  doubt,  not  alone  from 
the  testimony  I  [761]  have  alluded  to,  but  from  any  and 
all  parts  of  the  evidence,  whether  any  one  or  more  of  such 
acts  as  have  been  referred  to  was  or  were,  in  fact,  committed ; 
and,  if  you  should  so  determine,  whether  any  one  or  more 
of  them  was  or  were  the  means  conspired  to  be  used  to  pro- 
mote, carry  out,  effect,  and  execute  the  object  of  the  con- 
spiracy, as  charged  in  the  indictment  For,  after  all,  the 
i-eal  question  is  not  whether  these  acts  were,  in  fact, 
committed,  but  whether  these  acts,  or  some  of  them,  warf 
or  were  the  means  to  be  used  to  carry  out  the  conspiracy. 
You  will  observe  that  it  is  not  necessary,  to  establish  this 
element  of  the  conspiracy,  that  you  should  find  that  all  the 
means  charged  were  to  be  used  in  carrying  out  its  purpose. 
If  you  find  beyond  a  reasonable  doubt  that  there  was  a  con- 
spiracy to  commit  the  offense  charged,  it  will  be  sufficient  if 
you  also  find  beyond  a  reasonable  doubt  that  one  of  the  acts 
charged  was  to  be  the  means  for  carrying  out  and  executing 
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that  conspiracy.  We  have  now  arrived  at  a  stage  of  the  case 
where  we  may  properly  refer  to  the  law  applicable  to  the 
conditions  which  it  is  claimed  prevailed  during  the  occur- 
rences now  under  consideration.  With  the  merits  of  the  con- 
troversy between  the  railroad  company  and  its  employfe  you 
have  nothing  to  do,  except  in  so  far  as  the  facts  relating 
thereto  may  furnish  evidence  as  to  the  actual  parties  engaged 
in  violating  the  laws  of  the  United  States.  Moreover,  it  is 
no  defense  in  this  case  to  say  that  the  railroad  company  ob- 
structed and  retarded  the  passage  of  the  mails,  or  entered 
into  a  conspiracy  in  restraint  of  trade  and  commerce.  If  the 
railroad  company  violated  the  law,  it  should  be  punished, 
but  we  are  here  now  charged  with  the  sole  and  only  duty  of 
determining  whether  these  defendants  at  the  bar  have  been 
engaged  in  a  conspiracy  as  charged  in  the  indictment;  and 
the  testimony  to  which  I  have  referred,  bearing  upon  this 
question,  suggests  certain  questions  of  law,  to  which  I  will 
now  direct  your  attention. 

The  testimony  tends  to  show,  as  you  will  remember,  that 
the  boycott  of  the  Pullman  cars  was  declared  by  Debs  at  Chi- 
cago on  June  26th,  to  take  effect  at  noon  on  that  day.  It  did 
not,  however,  take  effect  at  Sacramento  until  about  midnight 
or  early  on  the  morning  of  the  27th,  and  its  first  operation 
in  this  district  appears  to  have  been  to  stop  train  No.  84  at 
Sacramento,  due  to  leave  there  at  10:25  in  the  morning,  for 
Oakland  by  the  way  of  Tracy.  This  train,  when  regularly 
made  up,  carries  a  Pullman  car  which  comes  from  Chicago 
to  Sacramento  on  train  No.  2.  The  Pullman  car  is  destined 
for  Los  Angeles,  and  is  carried  from  Sacramento  to  Lathrop, 
where  it  is  attached  to  the  train  for  Los  Angeles.  The  mem- 
bers of  the  American  Railway  Union  at  Sacramento  refused 
to  handle  this  car,  by  reason  of  the  boycott  declared  by  Debs 
at  Chicago  the  day  before.  This  train  carried  the  mails. 
Knox,  speaking  of  this  train,  says : 

"They  [meaning  the  railroad  officials]  refused  to  allow  the  engine 
to  go  without  the  Pullman  car  on.  We  tried  to  induce  Mr.  Wright  to 
let  her  go,  because  it  was  a  mail  train,  and  we  did  not  want  to  be 
parties  to  holding  the  mail.    He  refused.*' 

He  says  further: 

"That  train  stood  there  until  leaving  time,  when  It  started  to  pull 
out,  and  perhaps  pulled  four  or  five  car  lengths  out,  and  some  one  ran 
down  out  of  [76ft]  the  office  and  turned  the  plug  on  the  hind  end  of 
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the  air  bose,  and  stopped  tbe  train.    Sbe  was  badced  ap  to  the  depot, 
and  stood  there  for  a  couple  of  weeks.'' 

A  mail  train  is  a  train  as  usually  and  regularly  made  up, 
including,  not  merely  a  mail  car,  but  such  other  cars  as  are 
usually  drawn  in  the  train.  If  the  train  usually  carries  a 
Pullman  car,  then  such  a  train,  as  a  mail  train,  would  include 
the  Pullman  car  as  a  part  of  its  regular  make-up.  The  obli- 
gation which  the  railway  company  is  under,  as  a  common 
carrier,  to  employ  such  resources  as  it  can  command  in  the 
transportation  of  passengers,  mails,  express,  and  freight, 
without  unnecessary  delay,  is  one  thing.  The  claim  that  the 
employes  of  a  railroad  company  have  the  right  to  say  what 
cars  shall  constitute  a  train  is  quite  another  thing.  It  is  not 
for  the  employes  of  the  railroad  company  to  say  whether  a 
Pullman  car  ^11  constitute  part  of  a  mail  train  or  not. 

In  the  case  of  U.  S.  v.  Clark^  in  the  district  court  of  the 
United  States  for  the  Eastern  district  of  Pennsylvania  (23 
Int  Kev.  Rec.  806,  Fed.  Cas.  No.  14805),  the  defendant  was 
one  of  a  nimiber  of  persons  who  assembled  at  the  depot  of 
the  Lehigh  Valley  Railroad  at  South  Easton,  Pa,  On  the 
arrival  of  the  mail  train  at  the  depot,  the  defendant,  who  had 
no  connection  with  the  train,  said  to  persons  having  charge 
of  it  that  the  mail  car  could  go  on,  but  not  the  rest  of  the 
train.  The  defendant  afterwards  got  on  the  train,  and, 
with  others,  placed  it  on  a  siding,  where  it  remained  for  sev- 
eral days.  Judge  Cadwallader,  in  charging  the^jury  upon 
these  facts,  said : 

**  The  defendant  Is  charged  with  retarding  the  transportation  of  the 
mail.  ♦  ♦  ♦  The  mail,  In  point  of  fact,  was  retarded,  as  the  post- 
master testifies,  two  or  three  days.  The  occurrence  which  retarded 
it,  according  to  the  tendency  of  the  proofs,  was  that  several  persons 
were  assembled  at  the  depot  at  Easton  for  no  lawful  purpose,  and  that 
one  or  more  of  them  declared  that  the  mail  might  go,  but  the  pas- 
senger train  should  not  They  uncoupled  the  mail,  and  afterwards 
coupled  it,  for  the  purpose  of  carrying  it,  as  they  did,  to  a  siding. 
If  that  was  the  fact,  and  their  purpose  was  to  retard  the  train  which 
transported  the  mail,  it  matters  not,  in  point  of  law,  whether  they 
were  or  were  not  willing  that  the  mail  car  or  baggage  car  or  the 
particular  vehicle  carryli]^  the  mall  should  go." 

The  learned  judge  then  quotes  with  approval  the  opin- 
ion of  Judge  Drummond  of  Chicago  upon  the  subject,  as 
follows : 

**  In  relation  to  the  transportation  of  the  mails  by  means  of  rail- 
roads, it  is  true  that  it  appears  by  the  evidence  in  this  case  that 
theae  defendants  were  willing  that  the  mail  car  should  go,  but  it  must 
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be  borne  in  mind  that  the  mail  car  can  onJy  go  in  such  a  way  as  to 
enable  the  railroad  to  transport  the  mail  where  there  are  other  cars 
to  accompany  It  It  Is  not  practicable,  as  a  general  thing,  for  a  rail- 
road to  transport  a  mail  car  by  itself,  because  that  would  be  at- 
tended by  serious  loss ;  so  that,  while  nominally  they  permit  the  mall 
car  to  go,  they  really,  by  preventing  the  transit  of  other  passenger 
cars,  Interfere  with  the  transportation  of  the  mails.*' 

The  law  as  thus  declared  by  two  learned  judges  many 
years  ago  is  the  law  to-day.  Apply  that  law  to  this  case  as 
you  find  the  facts  to  be  in  relation  to  train  No.  84  at  Sacra- 
mento on  June  27th ;  and  also  to  train  No.  2  at  Sacramento 
on  June  29th ;  and  train  No.  4  at  Sacramento  on  June  28th, 
29th,  and  July  3d,  4th,  and  11th;  train  No.  69,  from  Red 
Bluff  to  Sacramento,  on  June  29th,  stopped  at  Broderick; 
train  No.  16,  from  Portland  to  San  Francisco,  stopped 
f  76S]  at  Dunsmuir,  June  28th ;  train  No.  15,  from  San  Fran- 
cisco to  Portland,  stopped  at  Ked  Bluff,  July  1st;  train  No. 
42,  Santa  Rosa  to  South  Vallejo,  stopped  at  South  Vallejo, 
July  12th;  train  No.  19,  from  San  Francisco  to  San  Jose, 
July  5th;  train  No.  13,  stopped  at  Palo  Alto,  July  6th; 
train  No.  33,  known  as  the  "  San  Ramon  Train,"  stopped 
at  Sixteenth  street  station,  Oakland,  July  3d;  and  train 
No.  1,  known  as  the  "Santa  Cruz  Narrow-Grauge  Train," 
at  Alameda  pier,  July  4th.  I  do  not  imderstand  that  the 
testimony  tends  to  show  that  there  was  any  mail  or  express 
on  the  three  local  trains  stopped  in  the  vicinity  of  tower 
No.  2,  West  Oakland,  on  July  4th. 

It  is  contended  on  behalf  of  the  defense  in  this  case  that 
the  boycott  declared  by  the  American  Railway  Union  on 
June  26th,  and  the  strike  declared  on  June  29th,  were  in 
themselves  lawfuL  The  logical  effect  of  this  contention 
would  be  that,  if  any  unlawful  acts  were  committed  during 
the  pendency  of  the  boycott  and  strike,  they  should  be  sepa- 
rated from  these  general  and  admitted  acts  of  the  American 
Railway  Union.  ITiis  feature  of  the  case  calls  for  the  most 
careful  consideration  of  the  law  as  declared  by  the  courts. 

In  Thomas  v.  Railway  Co.^  62  Fed.  803,  Judge  Taft,  in  the 

United  States  circuit  court  for  the  Southern  district  of 

Ohio,  determined  that  the  boycott  of  the  Pullman  cars,  as  it 

was  enforced  in  Ohio,  was  unlawful.    The  facts  in  that  case 

were  substantially  the  same  as  in  this  case.    He  said: 

"  The  employes  of  the  railway  companies  had  no  grievance  against 
their  employers.    Handling  and  hauling  Pullman  cars  did  not  render 
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their  services  any  more  burdensome.  They  came  into  no  actnal  rda- 
tlon  with  Pullman  in  handiing  the  cars.  He  paid  them  no  wages.  He 
did  not  regulate  tlieir  liours,  or  in  any  way  determine  their  senrioeB. 
Simply  to  injure  him  in  his  business,  they  were  incited  and  oicour- 
aged  to  compel  the  railway  companies  to  withdraw  custom  from  him 
by  threats  of  quittlng^  their  service,  and  actually  quitting  their  serv- 
ice. This  inflicted  an  Injury  upon  the  companies  that  was  very  great, 
and  it  was  unlawful,  because  it  was  without  lawful  excuse.  All  the 
employ^  had  the  right  to  quit  their  employment,  but  they  had  no  right 
to  combine  to  quit  tlieir  employment,  in  order  thereby  to  compel  their 
employer  to  withdraw  from  the  mutually  profitable  relations  with  a 
third  person,  for  the  purpose  of  injuring  that  third  person,  whoi  the 
relation  thus  sought  to  be  broken  had  no  effect  whatever  upon  the 
character  or  reward,  of  their  services.  It  is  the  motive  for  quitting 
and  the  end  sought  thereby  that  makes  the  injury  involved  unlawful, 
and  the 'combination  by  which  it  is  effected  an  unlawful  combination. 
The  distinction  between  an  ordinary,  lawful,  and  peaceable  strike, 
entered  upon  to  obtain  concessions  in  the  terms  of  the  strikers'  em- 
ployment, and  a  boycott,  is  not  a  fanciful  one,  or  one  which  needs  the 
power  of  fine  distinction  to  determine  which  is  which.  Eivery  laboring 
man  recognizes  the  one  or  the  other  as  quickly  as  the  lawyer  or  the 
Judge.  The  combination  under  discussion  was  a  boycott  Boycotts, 
though  unaccompanied  by  violations  or  intimidations,  have  been  pro- 
nounced unlawful  in  every  state  of  the  United  States  where  the  ques- 
tion has  arisen,  unless  it  be  Minnesota.  They  are  held  to  be  unlawful 
in  England.  *  *  *  But  the  illegal  character  of  this  combination 
with  Debs  at  its  head  and  Phelan  as  an  associate  does  not  depend 
alone  on  the  general  law  of  boycotts.  The  gigantic  character  of  the 
conspiracy  of  the  American  Railway  Union  staggers  the  imagination. 
The  railroads  have  become  as  necessary  to  life  and  health  and  comtoct 
of  the  people  of  this  country  as  are  arteries  in  the  human  body,  and 
yet  Debs  and  Phelan  and  their  associates  proposed,  by  inciting  all  the 
employes  of  all  the  railways  in  the  country  to  suddenly  quit  their 
service,  without  any  dissatisfaction  with  the  terms  of  their  own  em- 
ployment, to  paralyze  utterly  all  the  traffic  by  which  the  people  live, 
and  In  this  way  to  compel  Pullman,  for  whose  acts  neither  the  public 
nor  the  railway  companies  are  in  the  slight-  [764]  est  degree  respon- 
sible, and  over  whose  acts  they  can  lawfully  exercise  no  control,  to 
pay  more  wages  to  his  employ^.  The  merits  of  the  controversy  be- 
tween Pullnmn  and  his  employes  have  no  bearing  whatever  on  the 
legality  of  the  combination  effected  through  the  American  Railway 
Union.  The  purpose,  shortly  stated,  was  to  starve  the  railroad  com- 
panies and  the  public  into  compelling  Pullman  to  do  something  which 
they  had  no  lawful  right  to  compel  him  to  do.  CJertalnly  the  starva- 
tion of  a  nation  cannot  be  a  lawful  purpose  of  a  combination,  and  it  Is 
utterly  immaterial  whether  the  purpose  is  effected  by  means  usually 
lawful  or  otherwise.  More  than  this,  the  combination  is  in  the  teeth 
of  the  act  of  July  2,  1890,  which  makes  it  an  offense  to  restrain  inter- 
state commerce."    62  Fed.  821. 

In  U.  S.  V.  EUiottj  Id.  801,  Judge  Thayer,  in  the  United 
States  circuit  court  for  the  Eastern  district  of  Missouri,  states 
the  law  in  the  following  language : 

"A  combination  whose  professed  object  is  to  arrest  the  operation  of 
railroads  whose  lines  extend  from  a  great  city  into  adjoining  states 
until  such  roads  accede  to  certain  demands  made  upon  them,  whether 
such  demands  are  in  themselves  reasonable  or  unreasonable.  Just  or 
unjust,  is  certainly  an  unlawful  conspiracy  in  restraint  of  commerce 
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among  the  states.  Under  the  laws  of  the  United  States,  as  well  as  at 
common  law,  men  may  not  conspire  to  accomplish  a  lawful  pnrpose 
by  unlawful  means.  Pettibane  y.  17.  8.,  148  U.  S.  197, 13  Sup.  Ot  5€2; 
Com.  Y.  Hunt,  4  Mete.  (Mass.)  111." 

In  Arthur  v.  Oakes^  11  C.  C.  A.  209,  63  Fed.  824,  Mr.  Jus- 
tice Harlan  of  the  supreme  court  of  the  United  States,  sitting 
in  the  circuit  court  of  appeals  for  the  Seventh  circuit,  states 
the  law  in  the  following  terms: 

"It  seems  entirely  clear,  upon  authority,  that  any  combination  or 
conspiracy  upon  the  part  of  its  employ^  would  be  unlawful  which 
has  for  its  object  to  cripple  the  property  in  the  hands  of  the  receivers, 
and  to  embarrass  the  operation  of  the  railroads  under  their  manage- 
ment, and  thereby  disabling  or  rendering  unfit  for  use  engines,  cars, 
and  other  property  in  their  hands,  or  by  interfering  with  their  pos- 
session, or  by  actually  obstructing  their  control  and  management,  or 
by  using  force,  intimidation,  threats,  or  other  unlawful  methods 
against  the  receivers  or  their  agents,  or  against  employ^  remaining 
in  their  service,  or  by  using  like  methods  to  cause  the  employ^  to  quit, 
or  prev^it  or  deter  others  from  entering  the  service  in  place  of  those 
leaving  it  Combinations  of  that  character  disturb  the  peace  of  so- 
ciety, and  are  mischievous  in  the  extreme.  They  imperil  the  inter- 
ests of  the  public,  which  may  rightfully  demand  that  the  free  course 
of  trade  shall  not  be  unreasonably  obstructed.  They  endanger  the 
personal  security  and  personal  llbmly  of  individuals  who.  In  the  exer- 
cise of  their  inalienable  privilege  of  choosing  the  terms  upon  which 
they  shall  labor,  enter  and  attempt  to  enter  the  service  of  those  against 
whom  such  combinations  are  specially  aimed." 

The  right  of  labor  to  organize  for  its  own  benefit  and  pro- 
tection, as  I  have  before  explained  to  you,  is  a  substantial 
right,  which  the  laboring  class  is  entitled  to  enjoy  to  the 
greatest  extent  consistent  with  the  rights  of  others.  The 
limitation  is  that  in  the  exercise  of  this  right  the  property 
and  rights  of  others  must  be  respected.  It  remains  for  you 
to  apply  this  law  to  the  facts  in  the  case  at  bar. 

I  will  now  direct  your  attention  to  the  overt  acts  charged 
against  these  defendants. 

OVERT  AOTS  OF  DEFENDANTS. 

Greorge  Cornwall,  an  engineer  on  train  No.  18,  going  down 
towards  San  Jose,  and  No.  6,  coming  up,  on  the  6th  of  July, 
testified  to  what  occurred  at  Palo  Alto  as  follows :  That  he 
was  the  engineer  on  [766]  train  No.  18  on  the  6th  day  pi 
July  last;  that  they  took  No.  6's  time  in  coming  back.  It 
was  express  train  No.  18,  from  San  Francisco.  It  went 
down  as  far  as  this  side  of  Santa  Cruz  crossing.  They  car- 
ried the  mail  and  had  a  mail  car.    He  saw  some  mail  on 
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the  train.  ♦  ♦  ♦  They  stopi)ed  at  all  the  main  points 
going  along.  Left  San  Francisco  at  3:15,  he  thinks.  He 
returned  towards  San  Francisco.  He  backed  up  a  train  to 
Lawrence's  Station.  He  ran  around  it,  got  on  the  other  end, 
and  pulled  it  back.  Going  down,  the  mail  car  was  on  be- 
hind ;  when  he  was  coming  back  it  was  in  front,  next  to  the 
engine.  He  backed  up  from  Lawrence's  Station  towards 
Palo  Alto  station,  at  the  switch  there.  Beached  Palo  Alto 
somewhere  about  5  o'clock.  It  was  after  5.  pretty  near  6, 
when  he  got  back  there.  He  don't  recollect  exactly.  The 
mail  had  not  been  taken  off  the  train  before  it  reached  Palo 
Alto.  At  Palo  Alto  they  stopped,  uncoupled,  and  went  in 
on  the  turntable  track.  He  knows  Clark,  Rice,  Mayne,  and 
Cassidy.  ♦  ♦  ♦  He  first  saw  some  of  them  on  his  engine. 
This  was  at  Palo  Alto.  He  went  in  to  turn  around  on  the 
turntable.  He  got  about  half  way  turned  around,  and  was 
saying  something  to  the  brakeman, — ^he  forgets  what  it 
was, — ^when  Mayne  said :  "  Never  mind  those  fellows.  We 
will  take  charge  of  this  engine."  Then  Mayne  began  to 
shake  the  grates,  and  was  going  to  open  the  blow-off  cock. 
He  could  not  get  it  open  until  he  loosened  the  nut  under- 
neath. He  was  trying  to  loosen  it  with  a  coal  pick.  Corn- 
wall told  him :  "  Don't  break  it  off.  Take  the  monkey 
wrench  and  unscrew  it."  Rice  gave  him  the  wrench,  and 
told  Mayne  to  go  under  it,  as  he  knew  more  about  it  than  he 
did.  Mayne  then  went  under.  These  men  let  the  water  out 
of  the  tank ;  shook  the  fire  down.  Mayne  tried  it,  but  thinks 
Rice  did  most  of  the  shaking.  Mayne  was  on  the  engine. 
He  said  he  would  take  charge  of  her,  and  commenced  shak- 
ing the  grates.  Cornwall  was  saying  something  to  the 
brakeman,  and  he  said :  "  Never  mind  them.  We  will  take 
charge  of  this  engine."  Cornwall  looked  around, — ^that  was 
the  first  time  he  saw  them, — and  he  saw  three  or  four  of 
them  there,  and  seven  or  eight  on  the  ground;  seven  or 
eight  all  together.  He  saw  Rice,  Cassidy,  and  Mayne.  He 
knows  a  man  named  Clark,  but  is  not  acquainted  with  him 
much.  Believes  he  knows  him  by  sight.  Could  not  swear 
whether  Clark  was  there  with  those  men  or  not.  The  hose 
was  uncoupled.  One  side  was  uncoupled  by  Cassidy;  the 
other  side,  he  could  not  say.    The  hose  was  uncoupled  be- 
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tween  the  tank  and  the  engine.  The  effect  of  uncoupling 
that  hose  was  to  let  the  water  all  out  of  the  tank  if  the  valve 
was  open  on  top.  *  *  *  It  is  necessary  to  go  under  this 
engine  to  unscrew  the  nut.  He  handed  Mayne  the  wrendi, 
and  saw  him  go  under.  The  turntable  was  then  turned  half 
around.  Cornwall  wanted  them  to  tarn  it  around,  that  he 
might  dean  the  fire  out  of  the  ash  pan,  so  that  it  would  not 
bum  the  grates.  Some  one  did  turn  it  around,  and  he  ran 
her  over  the  pit  where  they  put  out  the  ashes.  Then  the 
boys  went  up  to  the  other  engine,  imd,  as  everything  was  all 
quiet  down  there,  he  put  his  coat  on,  and  w^it  up  too.  He 
had  a  talk  with  Mayne  about  the  mail.  He  called  him  to 
one  side  and  spoke  to  him.  He  said :  ''  Mr.  Mayne,  aren't 
you  [766]  afraid  you  will  get  into  trouble  by  stopping  the 
mail?"  MnjBe  said:  '^Damn  the  mail.  You  ain't  got  no 
mail."  Cornwall  said :  "  You  have  fired  on  this  train  long 
enough  to  know  we  do  carry  the  mail  all  the  time."  And 
then  Mayne  went  away,  and  that  is  the  last  Cornwall 
saw  of  him  to  speak  to  him.  ♦  *  ♦  There  is  very  seldom 
a  Pullman  oar  on  that  train.  His  engine  was  killed  at  that 
time.  After  these  men  left  his  engine,  they  went  up  to  Mr. 
Minatt's  engine  and  killed  that  one.  He  saw  what  was  go- 
ing on  there.  He  saw  her  blowing  off,  and  some  one  backed 
her  on  a  split  switch  in  front  of  the  ticket  ofiice,  and  Uew 
the  steam  right  into  the  ticket  office.  The  back  drivers  were 
partly  off.  It  would  take  five  minutes  to  get  her  on,  if 
they  had  another  engine  there  to  do  it.  Could  not  see  who 
was  on  the  Minatt  engine  from  the  time  it  was  moved  from 
its  position.  There  was  too  much  steam.  He  eould  not  say 
that  these  same  men  were  there.  Supposes  they  were.  He 
believes  he  heard  some  of  them  say :  ^^  Come  on.  Let  us  go 
up  to  the  other  engine."  ♦  ♦  ♦  On  cross-examination 
the  witness  stated  that  he  did  not  tell  those  men  that  they 
were  interfering  with  the  United  States  mail  train  when  he 
was  on  the  turntable  there,  for  the  reason  that  there  were 
so  many  around  ih^e  he  did  not  think  of  it  *  *  * 
Nothing  said,  to  his  knowledge,  at  the  time  that  engine  was 
killed,  with  reference  to  its  being  a  mail  train,  by  either 
party.  It  had  a  mail  car  on,  though,  and  mail  in  it  going 
north  and  south.    *    *    *    This  conversation  that  he  had 
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with  Mayne  was  dose  by  the  depot,  on  the  other  side  of  the 
track.  He  called  him  to  one  side,  dose  by  where  Minatt's 
engine  was.  No  one  else  heard  it  Is  sure  that  no  one  else 
heard  it  That  is  the  only  conversation  he  had  with  him. 
Did  not  have  a  conversation  with  him  to  this  effect,  in  which 
he  said :  ^^ Aren't  you  afraid  you  will  get  into  trouble  about 
stopping  the  mail?  "  Mayne  said:  ^ Na  I  did  not  know 
there  was  any  mail  on  the  train,  and,  if  there  was,  it  is  pretty 
late  in  the  day  to  tell  me."  ♦  ♦  ♦  Thinks  there  were 
inore  than  four  there.  About  seven  or  eight  Somewhere 
in  that  neighborhood.  He  had  one  brakeman  and  a  fireman. 
He  thinks  he  was  helping  turn  around.  He  did  not  offer 
any  resistance  to  them.  They  came  on  him  so  quickly  that 
he  did  not  think  about  much  of  anything. 

W.  R.  Sowers  testified  that  he  was  a  brakeman  in  the  em- 
ploy of  the  Southern  Pacific  Company.  That  he  was  such  on 
the  6th  of  July  last  That  he  was  on  Conductor  Gould's 
train  as  brakeman.  Saw  what  happened  to  the  engine  of 
that  train  run  by  Cornwall.  When  they  came  into  Palo 
Alto,  coming  back  as  No.  6,  he  cut  the  engine  off  from  the 
train  and  took  it  over  to  the  turntable,  and  started  to  turn  it 
He  had  the  engine  half  or  a  third  turned  around,  when  there 
were  five  or  six  different  parties  came  from  over  the  field, — 
five  or  six  different  men.  They  were  all  together,  as  dose  as 
they  could  be,  coming  towards  the  engine.  They  came  over 
and  proceeded  to  kill  the  engine.  One  of  the  gentlemen  in  the 
crowd  spoke  to  him  and  said :  "  You  dont  need  to  turn  it  any 
further.  You  remain  in  Palo  Alto  over  to-night  You  have 
run  far  enough  to-day."  Does  not  know  who  that  man  wau 
He  was  a  tall  gentleman,  with  a  black  mustache.  He  would 
know  any  of  the  gentlemen  that  were  [767]  with  them  at 
that  time  by  sight,  but  not  by  name.  (The  defendants 
Mayne  and  Cassidy  being  directed  to  stand  up,  the  witness 
identified  them  both.)  After  one  of  these  men  told  him  that 
he  need  not  turn  the  engine  further,  but  that  he  could  remain 
in  Palo  Alto,  tljp  light-headed  gentleman  (Mr.  Cassidy), 
who  was  on  the  left-hand  side  of  the  engine,  and  had  some- 
thing in  the  way  of  a  hammer  or  monkey  wrench,  assisted  to 
uncouple  the  hose  between  the  tender  and  engine.  He  could 
not  see  who  was  on  the  other  side.    Did  not  notice  who  was 
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in  the  cab.  Mr.  Mayne  was  in  the  cab,  but  what  he  was  do- 
ing the  witness  does  not  know.  He  could  not  see  unless  he 
got  into  the  cab.  There  were  a  couple  of  others  in  the  cab 
at  that  time.  Nothing  else  occurred,  that  he  knows  of,  outside 
of  uncoupling  the  hose  between  the  tender  and  the  engine, 
letting  the  water  out,  and  blowing  the  steam  olf.  Saw  the 
steam  escaping.  Water  escaped  from  the  boiler.  That  en- 
gine was  killed  at  that  time.  The  fire  was  shook  down.  He 
supposes  it  was  all  out  *  *  *  Mr.  Mulder  was  in  the  cab 
before  these  men  reached  the  cab.  Mulder  was  helping  to 
turn  the  engine.  Mulder  was  on  the  opposite  side  from 
where  he  was.  After  they  killed  the  engine,  these  men  went 
from  his  engine  over  to  Palo  Alto  station.  ♦  ♦  ♦  They 
were  going  at  a  moderate  little  trot.  They  wore  not  run- 
ning very  fast,  or  anything  like  that  ♦  ♦  ♦  ig  ac- 
quainted with  the  signals  that  are  used  on  passenger  trains. 
This  was  a  regular  train. 

Peter  Mulder  was  fireman  on  the  engine  of  which  Cornwall 
was  engineer.  He  was  present  when  Cornwall's  engine  was 
killed,  but  he  is  unable  to  identify  the  defendants  as  being  the 
persons  who  assisted  in  killing  the  engine.  The  material 
parts  of  his  testimony  are  as  follows :  Having  returned  as  far 
as  Palo  Alto,  they  stopped  the  train,  uncoupled,  backed  it  on 
the  turntable,  to  turn  the  engine  around,  because  she  was 
headed  the  other  way,  and  they  were  going  to  San  Francisco. 
As  soon  as  the  engine  stopped  on  the  turntable,  he  got  off  the 
engine,  to  help  push  the  engine  around.  *  *  *  He  was 
alone  on  the  back  end.  He  don't  know  whether  any  more 
were  on  the  forward  end  with  Long,  or  not.  The  engine 
was  between  them.  Just  as  he  put  his  shoulder  to  the  lever 
to  push  it  around,  he  saw  some  men  coming  from  the  back 
end  of  the  engine  towards  the  engine.  They  were  walking 
pretty  fast.  Some  were  running  a  few  steps.  Some  of  them 
went  up  on  the  engineer's  side  of  the  engine ;  some  of  them 
stayed  behind  the  engine.  One  of  them  turned  open  the  air 
pipe  under  the  engine  while  he  was  pushing  around.  He 
looked  round  and  saw  the  air  was  blowing  out  of  the  hose. 
He  stepped  up  and  shut  it  off.  Some  one  says,  "  God  damn, 
leave  that  alone."  With  that  this  person  opened  it  again, 
and  Mulder  went  up  on  the  engine.  They  pushed  the  engine 
10870^— S.  Doc.  Ill,  62-1,  vol  1 36 
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partly  around  a  little  ways.  Mulder  got  up  on  his  seat,  and 
sat  down  to  see  what  was  going  on.  Cornwall,  the  engineer, 
at  the  time  he  (Mulder)  got  up,  was  sitting  on  the  seat  box. 
*  *  *  The  engine  was  killed.  Saw  the  squirt  hose  used. 
One  of  the  men  said  to  him,  "  Turn  that  squirt  hose  on." 
Mulder  said,  "  No,  I  will  have  nothing  to  do  with  this,"  and 
with  that  he  reached  by  him  and  turned  it  on  himself.  They 
opened  the  door  of  the  fire  box,  and  squirted  the  water  over 
[768]  the  fire,  and  killed  it.  They  had  already  shaken  the 
grates  a  little,  although  the  fire  was  not  altogether  shaken 
down.  This  person  was  trying  with  a  pick  to  open  the 
blow-off  cock,  and  the  engineer  told  him  it  could  not  be 
opened  that  way;  he  would  have  to  take  a  wronch  and  go 
imderneath  and  loosen  the  nut  before  he  could  turn  it.  The 
engineer  handed  him  a  monkey  wrench.  One  of  the  men 
went  underneath  and  loosened  the  nut,  and  they  blew  the 
water  out  of  the  boiler  and  out  of  the  tank.  There  were 
engaged  in  that  work  at  least  six,  if  not  seven.  He  thinks 
there  were  seven, — three  behind  the  tank  when  he*left  there, 
and  four  in  the  cab  when  he  got  up  there. 

T.  J.  Long  was  also  a  brakeman  on  the  train  pulled  by 
Cornwall's  engine.  He  accompanied  the  engine  to  the  turn- 
table, to  assist  in  turning  it  around.  He  saw  the  killing  of 
the  engine,  but  is  unable,  like  Fireman  Mulder,  to  identify 
the  defendants,  or  to  distinguish  the  part  they  took  in  the 
disabling  of  the  engine.  He  noticed  some  of  the  men  com- 
ing down  in  the  train  with  him.  He  recognizes  Cassidy  as 
being  a  member  of  that  party.  Cannot  say  as  to  Mayne,  nor 
as  to  Rice  and  Clark. 

G.  B.  Gould  was  the  conductor  of  the  train  whose  engine, 
of  which  Cornwall  was  engineer,  was  killed.  He  states  that 
he  left  San  Francisco  on  July  6,  1894,  at  3 :  05,  on  train  No. 
13.  The  time  was  2 :  20,  but  they  waited  for  troops  to  take 
to  San  Jose.  It  was  a  mail  train,  having  a  mail  car.  Ho 
had  baggage  and  express  and  mail,  smoker,  and,  he  thinks, 
two  or  three  coaches.  He  had  no  Pullman  cars, — ^no  Pull- 
man sleepers.  He  went  as  far  as  Santa  Clara  crossing,  left 
the  troops  there,  and  returned  immediately  as  No.  6 ;  that  is, 
on  train  No.  6's  time.  Those  were  his  orders.  It  was  a  mail 
train  returning.    Left  Santa  Clara  crossing  at  6 :  15  p.  m. 
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Reached  Palo  Alto  at  5 :  55.  The  engine  had  been  backed  all 
the  way  from  Santa  Clara  crossing,  there  being  no  turntable 
between  that  place  and  Palo  Alto.  Arrived  at  Palo  Alto,  he 
left  the  train  on  the  south  switch.  The  engine  was  sent  on 
to  the  turntable,  to  turn  her,  so  that  the  pilot  and  engine 
would  come  first.  He  told  his  men  to  go  up  with  the  engi- 
neer and  fireman  and  turn  the  engine,  while  he  went  to  the 
depot  to  get  orders,  if  there  were  any  to  obtain.  It  was  his 
intention  to  take  that  train  right  through  to  the  city.  Did 
not  intend  to  stay  at  Palo  Alto  more  than  about  10  minutes. 
It  would  have  taken  them  only  a  couple  of  minutes  had  they 
not  turned  the  engine.  He  had  just  arrived  at  the  ticket 
office  when  some  one  sang  out  to  him,  ^'  I  saw  some  one  run- 
ning towards  your  engine.''  He  ran  to  the  engine  from  the 
ticket  office.  When  he  reached  her  she  was  virtually  dead. 
Saw  Rice,  Clark,  Cassidy,  and  Mayne  around  the  engine 
when  he  reached  it.  Rice  was  shaking  the  grate.  The  hose 
of  the  engine  was  cut ;  that  is,  it  was  uncoupled.  That  is  the 
hose  between  the  tender  and  the  engine.  Did  not  see  who 
cut  it.  While  examining  the  engine,  he  noticed  Cassidy, 
Mayne,  and  others  make  a  run  for  the  other  engine,  of  whidi 
Engineer  Minatt  was  in  charge.  She  had  just  arrived  with 
a  train  from  San  Francisco.  He  followed  them  up.  When 
he  arrived,  it  also  had  been  killed.  With  the  exception  of 
seeing  Rice  [769]  shaking  the  grate,  he  did  not  see  any  of 
the  acts  connected  with  the  killing  of  the  two  engines.  In 
answer  to  the  question, "  Did  you  have  any  conversation  with 
Mr.  Rice  and  Mr.  Clark  in  respect  to  this  act? ''  the  witness 
stated: 

"After  this  was  over  I  went  to  the  telegraph  office  and  notified  the 
superintendent  what  had  been  done.  SlK>rtly  after,  I  passed  down 
traclc  to  go  to  my  train,  which  was  on  the  main  traclc  l)elow,  to 
protect  it,  and  I  met  Mr.  Rice  and  Mr.  Clarlc  coming  towards  the 
ticket  office.  I  said  to  Mr.  Rice  and  Mr.  Clarlc:  *WelI,  you  have 
tied  us  up.'  He  said :  *  Yes.  Well?  *  I  said :  *  This  Is  a  very  wrong, 
unlawful  act,  and  you  have  no  grievances  whatever  against  the 
Southern  Pacific  company,  or  any  other  company ; '  that  is,  speaking 
of  them  as  the  A.  R.  U.*s.  I  says:  'It  was  only  to  make  the 
railroad  companies  whip  Pullman,  or,  in  other  words,  bring  him  to 
their  terms.'  He  stated:  'We  had  orders  to  do  this,  and  we  have 
done  it' " 

Rice,  Clark,  Mayne,  and  Cassidy  remained  around  Palo 
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Alto  about  20  or  80  minutes.  Possibly  it  might  have  been 
more.  There  were  no  other  engines  at  Palo  Alto  save  those 
two.  They  laid  there  until  the  next  morning,  until  they 
got  another  engine  to  pull  these  engines  to  Menlo  Park, 
and  filled  them  with  water  and  got  up  steam,  so  that  they 
were  able  to  make  the  trip  out.  Got  back  to  San  Francisco 
about  half  past  10  or  11  o'clock  tiie  next  morning.  Were 
due  in  San  Francisco  the  night  before. 

Edward  J.  Kincaid,  assistant  agent  at  Palo  Alto,  called 
for  the  United  States,  testified  that  his  attention  was  at- 
tracted to  Cornwall's  engine  by  hearing  some  one  holler, 
"They  have  got  it."  He  was  then  in  the  ticket  pffice,  and 
ran  out,  and  saw  four  or  five  men  coming  from  the  field  be- 
tween tiie  county  road  and  the  railroad  track.  He  saw  the 
men  climb  over  the  fence  and  climb  up  on  the  engine.  The 
engine  was  half  turned  around  on  the  turntable,  and  he 
did  not  see  what  they  were  doing  to  her,  but  he  states  that 
steam  soon  began  to  issue  from  the  boiler,  and  the  engine 
was  turned  clear  around  and  run  onto  a  side  track,  and 
there  the  steam  was  blown  off.  This  crowd  remained  around 
the  engine  probably  about  six  or  seven  minutes.  They  then 
went  to  Minatt's  engine,  and  climbed  up  on  the  engine  and 
told  them  to  get  out, — told  the  fireman  to  get  out.  They 
then  let  the  steam  and  water  out  of  the  engine.  Knows 
Rice,  Clark,  and  Cassidy  by  sight.  Does  not  know  the 
others.  He  saw  them  there  at  the  time  these  two  engines 
were  killed.  Saw  them  mingling  with  the  crowd.  The  only 
one  he  saw  on  the  engine,  to  recognize,  was  Bice.  Did  not 
see  either  Clark  or  Cassidy  on  the  engine.  But  they  could 
have  been  on  the  engine,  and  ^ill  he  might  not  have  seen 
them.  Could  not  see  what  they  were  doing.  On  redirect 
examination  he  states  that  he  could  see  that  the  hose  between 
the  engine  and  tender  was  uncoupled,  hanging  down,  and 
he  could  see  under  this  hose  where  the  water  had  run  out. 

Robert  Dannenburg,  station  agent  at  Palo  Alto,  also  agent 
for  Wells,  Fargo  &  Co.,  and  Western  Union  operator, 
called  for  the  prosecution,  testified  that  he  saw  some  five 
or  six  men  coming  from  the  county  road  towards  the  railroad 
track  east,  at  a  sort  of  dog  trot;  that  they  went  to  Corn- 
wall's engine;   that  he  saw  them  stop  the  turntable  when 
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about  half  way  around,  but  he  could  not  dis-  [770]  tinguish 
who  it  was  that  stopped  the  turntable.  He  saw  steam  es- 
caping from  the  engine,  and  shortly  after  they  (the  crowd) 
turned  the  engine  clean  around,  and  ran  over  the  ash  pit. 
Ran  her  off  the  turntable,  right  onto  the  track.  He  could 
not  see  any  particular  thing  that  was  done  on  the  engine 
from  where  he  was.  The  crowd  then  went  over  to  Minatt's 
engine.  He  saw  Rice  board  that  engine,  and  also  another 
man.  All  that  he  saw  with  reference  to  Minatt's  ^gine  was 
two  or  three  men  climbing  the  engine.  He  did  not  see  the 
rest  of  it.  But,  probably  two  or  three  minutes  after  these 
men  boarded  the  engine,  he  saw  steam  blowing  off  from  the 
engine.  Saw  Cassidy,  Mayne,  Clark,  and  Rice  in  the  neigh- 
borhood of  those  engines  at  these  times.  Distinguished  th«m 
near  Minatt's  engine,  but  could  not  see  what  they  were  doing. 
E.  F.  Minatt,  called  for  the  United  States,  testiJQed  that  he 
was  an  engineer  on  the  Southern  Pacific  system,  running  on 
the  Coast  Division ;  that  he  was  an  engineer  on  or  about  the 
6th  of  July  last.  He  went  off  on  No.  17  according  to  the 
time  card,  which  leaves  San  Francisco  at  4 :  25  in  the  after- 
noon, but  he  thinks  they  were  10  minutes  late  on  that  day. 
Pulled  a  local  train  between  San  Francisco  and  Palo  Alta 
He  reached  Palo  Alto  that  day.  He  was  to  return  from  Palo 
Alto  the  next  morning  at  6:40.  Four  of  the  boys, — ^two  of 
them  fired  for  him  before,  and  he  pulled  the  other  two  as 
brakemen  (Cassidy  and  Mayne,  they  both  fired  for  him,  and 
a  fellow  named  Rice,  a  brakeman,  and  Clark), — ^they  camo 
to  his  engine.  He  was  down  on  the  ground  and  they  got  up. 
He  thinks  Rice — ^he  is  not  sure — commenced  to  shake  the 
fire  out  of  the  grates  down  into  the  ash  pan.  Cassidy  and 
Mayne  commenced  to  uncouple  the  hose.  They  wanted  to 
blow  the  water  out  of  the  boiler,  and  let  it  out  of  the  tender. 
At  this  time  Rice  came  around,  and  the  witness  said  to  him, 
"Boys,  don't  damage  the  engine."  They  said  they  would 
not ;  only  let  the  water  out  of  the  boiler  and  tender ;  and  they 
did  thai  There  was  such  a  crowd  around  there  that  he 
could  not  tell  how  many  there  were.  Cassidy,  Mayne,  Rice, 
and  Clark  were  actively  taking  part  and  killing  the  engine. 
Mr.  Cassidy,  he  thinks,  and  Mr.  Mayne,  both  had  a  hand  in 
loosening  the  blow-off  cock.      The  witness  gave  them  a 
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wrench  to  do  it, — to  unloosen  the  blow-off  cock, — and  they 
did  it.  After  they  had  blown  the  water  partly  out  of  the 
boiler, — ^the  water  was  about  out  of  the  tender, — ^the  young 
man  Clark  got  up  and  backed  her  out  through  an  open 
switch.  Witness  hollered  to  him,  and  told  him  the  switch 
was  wrong.  He  got  the  tender  out  and  the  back  drivers  out 
over  this  switch,  then  he  undertook  to  run  her  ahead  on  the 
main  track,  and  derailed  her.  She  stood  there  like  that  until 
they  sent  a  man  from  San  Francisco  to  pull  her  on.  *  *  • 
There  were  some  exclamations  made  of  "  Hip,  hip,  hurrah 
for  the  A.  R.  U."  There  was  such  a  crowd  around  there — 
such  a  jam — ^that  he  could  not  get  to  the  engine  from  the 
crowd.  Who  it  was  did  it  he  don't  know.  The  only  man 
that  he  saw  at  the  time  of  the  hurrahing  was  Clark.  The 
latter  was  on  the  engine  after  he  derailed  her.  He  did  not 
see  Mayne  or  Cassidy  or  Rice  at  the  time  the  hip,  hip,  hur- 
rahing was  going  on.  After  the  excitement  [771]  was  over, 
he  saw  the  parties  going  towards  Menlo  Park.  He  saw 
Mayne,  Cassidy,  Rice,  and  Clark  going  towards  Menlo  Park. 
Edward  C.  Murray,  a  witness  for  the  United  States,  testi- 
fied that  he  was  the  railway  postal  clerk  who  accompanied 
train  No.  13,  coming  back  on  the  same  train, — ^it  coming 
back  as  No.  6;  that  is,  on  No.  6's  time.  He  testifies  as  to 
its  being  a  mail  train.  He  did  not  see  the  engine  killed.  He 
testifies  as  follows : 

"  Q.  State  what  mall,  If  you  recollect,  you  took  up  or  delivered  on 
the  way  down,  or  coming  back.  A.  I  received  mall  from  all  stations 
between  San  Francisco  and  Lawrence,  inclusive.  Coming  back,  I 
received  mall  from  Lawrence,  Mountain  View,  and  Mayfleld.  Q. 
Did  you  have  a  mail  car,  or  not,  on  that  train?  A.  Yes,  sir.  Q. 
Did  you  reach  Palo  Alto?  A.  Yes,  sir.  Q.  Did  you  go  beyond  Palo 
Alto  that  day.  A.  Not  that  night;  no,  sir.  •  •  •  Q.  What  time 
were  you  due  at  San  Francisco  with  that  mall?    A.  6: 26." 

AS  TO  GONYERSATIONS  HAD  WITH  CLARK. 

E.  M.  Donne  states  that  he  was  a  conductor  on  the  Coast 
Division,  and  that  he  was  at  San  Mateo  on  the  evening  of 
the  6th  of  July,  and  the  morning  of  the  7th.  He  saw 
Cassidy,  Rice,  and  Clark  there  that  night  (the  6th).  Also 
saw  a  gentleman  with  them  who  weighed  about  180  pounds; 
had  a  smooth  face;  was  heavy  set  He  had  a  talk  with 
Clark  that  night.    He  spoke  to  him  outside  of  the  ticket 
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ofBoe,  and  asked  him  if  he  would  come  inside  of  the  office 
with  him  (Donne),  and  that  he  would  introduce  him  to 
their  assistant  general  passenger  agent,  and  several  others. 
He  acceded,  and  came  in.  F.  S.  Douty,  the  secretary  of  the 
Pacific  Improvement  Company;  H.  B.  Judah,  the  assistant 
general  passenger  agent;  L.  H.  Fuller,  an  employ6  in  the 
ticket  auditor's  department;  the  station  agent,  Mr.  Peck- 
ham;  and  his  assistant,  Mr.  Elmes, — ^were  present  He 
testifies  as  to  the  conversation  as  follows: 

**I  introdnced  Mr.  Clark  to  these  men,  and  be  was 'asked  by  Mr. 
Douty  why  they  wanted  to  tie  up  the  Coast  Division.  Well,  he  said 
that  the  boys  on  the  other  side  were  complaining  that  they  were  not 
taking  any  part  in  this  affair;  that  they  had  the  other  side  tied  up, 
also  the  Narrow  Gange,  and  they  had  to  do  something  on  this  side. 
Q.  Do  you  recollect  anything  further  that  was  said  at  that  time? 
A.  Nothing  more,  except  that  ^he  was  asked  whether  they  had  any 
grievances  against  the  Coast  Division.  He  replied  by  saying,  'No; 
not  particularly.' " 

F.  S.  Douty,  a  witness  on  the  part  of  the  government, 

narrates  the  conversation  that  passed  between  himself  and 

Clark  as  follows: 

*"  I  think  the  conversation  with  Mr.  Clark,  after  the  introductions 
were  over,  by  asking  his  reasons  for  this  strike, — ^to  get  some  in- 
formation. He  said  that  the  Pullman  Company  had  not  treated  the 
boys  right,  so  that  they  had  to  strike  on  any  road  where  Pullmans 
were  used.  I  suggested  that  no  Pullmans  were  used  on  this  division. 
He  said,  in  effect:  'No;  but  the  boys  on  the  other  side'  (referring 
to  the  Oakland  side)  'are  kicking,  thinking  that  we  are  not  doing 
enough  here ;  so  we  have  to  keep  our  end  up.'  I  said.  '  Why  do  you 
have  to  keep  your  end  up?'  *Well,  we  belong  to  an  organisation 
where  we  have  taken  an  oath  to  stand  together.'  And  be  added. 
'  If  we  don't  win  this  fight,  I  will  go  to  China.'  I  said,  *  Have  you  got 
any  complaint  to  make  against  this  Coasit  Division?'  He  said,  'No; 
there  is  no  kick  coming.'  I  asked  him  if  it  was  what  he  called  a 
'sympathetic  strike';  if  he  was  striking  in  sympathy.  He  said, 
'Yes,'  he  thought  that  was  substantially  it,  so  far  as  the  Coast 
Division  was  concerned.  I  am  giving  the  essence  of  my  recollections, 
without  trying  to  repeat  the  language." 

[778]  Upon  being  asked  if  he  could  give  the  names  of  any 
other  person  with  Clark,  he  says  one  was  called  Cassidy; 
anotiier,  Bice. 

H.  B.  Judah,  who  was  present  at  the  conversation  carried 
on  between  Mr.  Douty  and  Mr.  Clark,  thus  gives  his  versioii 
of  it: 

"  Mr.  Douty  took  the  leading  part  in  opening  the  conversation,  and 
In  a  general,  pleasant  way,  asked  Mr.  Clark  what  was  the  object  of 
their  tying  up  the  Coast  Division.  *  *  *  I  cannot  give  the  exact 
language,  but,  according  to  my  recollection,  Bir.  Clark  replied  that  the 
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men  on  the  other  side  (having  reference  to  the  Oakland  side)  had 
complained  that  nothing  had  heen  done  on  the  Coast  Division  in  the 
way  of  tying  up  trains,  and  that  they  felt  it  necessary  to  do  some- 
thing (or  words  to  that  effect).  Then  Mr.  Douty  asl^ed  him — T 
think  that  was  the  next  question  that  was  asked — why  the  Coast 
Division  should  he  singled  out,  you  might  say,  entirely  disconnected 
with  the  balance  of  the  system,  in  so  far  as  Pullman  cars  were  con- 
cerned. Mr.  Clark  replied.  In  substance,  that  that  did  not  cut  any 
figure  in  the  matter  at  that  time ;  that  they  were  into  this  fight,  and 
that  they  were  going  to  stay  with  it;  and,  furthermore,  said  that 
if  they  lost  their  cause  he  was  going  to  China, — he  would  not  live  in 
this  country.  The  conversation  was  carried  on  by  all  of  us.  Ques- 
tions would  be  asked,  but  I  cannot  recall  every  single  question  that 
was  asked,  or, every  answer  that  was  given.  In  substance,  it  is  the 
same  as  Mr.  Douty  has  given,  and  Mr.  Peckham.  My  memory  might 
be  refreshed  if  some  questions  were  asked  of  me,  but,  in  the  main, 
what  I  have  said  covers  the  ground.  Of  course,  a  good  deal  was  said 
to  Mr.  Clark,  to  try  and  persuade  him  to  have  the  men  cease  on  the 
0>ast  Division;  to  allow  that  to  be  an  exception,  as  there  did  not 
exist,  in  fact,  any  cause  for  complaint  on  the  part  of  those  employed 
on  the  division,  and  if  they  continued  in  blocking  the  traflSc  it  must  be 
on  the  ground  of  sympathy,  and  nothing  else.  Then  Mr.  Clark  re- 
iterated— in  fact,  he  reiterated  on  two  or  three  occasions — the  fact 
that  they  were  in  this  fight,  and  they  proposed  to  see  it  through.'* 

The  witnesses  Peckham  and  Eknes  testify  substantially 
to  the  conversation  between  Clark  and  Douty  as  detailed 
above. 

On  page  644,  vol.  8,  of  the  testimony,  appears  the  follow- 
ing admission: 

**Mr.  Monteith:  We  will  admit  that  both  of  these  defendants  are 
members  of  lodge  No.  345  of  the  American  Railway  Union,  located  in 
San  Francisco.  Mr.  Knight:  Q.  In  the  latter  part  of  June?  Mr. 
Monteith:  In  all  of  June,  and  all  of  July  last  Mr.  Foote:  Let  that 
be  taken  down.  Mr.  Monteith :  We  will  admit  anything  of  that  kind. 
We  have  nothing  to  conceal  about  it  Our  side  of  the  case  is  an  open 
book.- 

TEsnMomr  on  behalf  of  defendants. 

The  defendant  John  Mayne  testified :  That  he  was  a  loco- 
motive fireman  on  the  Coast  Division  last  spring.  That 
he  was  hostler  at  San  Francisco  at  the  time  of  the  strike.  He 
had  charge  of  the  engines  after  they  came  in  off  the  road, 
put  the  necessary  supplies  on,  put  the  engines  in  the  house, 
and  got  other  engines  out  to  go  out  on  the  road.  Had  been 
employed  on  the  railroad  about  six  years.  Understands  all 
the  duties  of  a  fireman.  Was  familiar  with  the  rules  of 
the  company  at  the  time  of  the  strike.  Belonged  to  the 
Brotherhood  of  Locomotive  Engineers  and  the  American 
Railway  Union.    That  he  attended  meetings  of  the  A.  R.  U. 
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in  the  last  part  of  June.  He  belonged  to  the  San  Francisco 
lodge.  He  attended  a  nieeting  on  the  night  of  the  29th  of 
June.  The  lodge  met  on  Mission  street,  between  Fifth  and 
Sixth.  After  the  admission  of  members  there  was  a  message 
read  stating  that  the  members  of  the  local  union  310,  in  Oak- 
land, had  declared  a  strike  on  account  of  the  disdiarge  of 
[773]  men.  He  identifies  Exhibit  No.  296  as  the  message, 
as  near  as  he  could  remember.    It  reads  as  follows : 

"  Jnne  2,  1894,  Oakland,  Calif.  To  J.  B.  Riordan,  118  Si3Cth  St, 
Room  71,  S.  F. :  American  Railway  Union  three  hundred  ten  has  de- 
clared strike  takes  effect  twelve  thirty  a.  m.  to-day.  T.  J.  Rol>erts, 
President" 

He  further  states  that  he  thoroughly  understood  the  cause 
of  the  strike.  His  union  never  participated  in  the  boycott 
against  the  Pullman  cars.  With  regard  to  the  strike  at 
Oakland,  a  motion  was  made,  and  a  standing  vote  taken, 
that  they  indorse  the  action  of  the  Oakland  Union  in  strik- 
ing, and  that  a  strike  be  declared  by  their  lodge  for  the  re- 
instatement of  the  discharged  employfe.  So  far  as  this 
lodge  was  concerned,  there  was  no  other  purpose  in  striking 
than  the  reinstatement  of  these  men.  After  the  strike  was 
declared,  the  next  action  of  the  meeting  was  the  appointment 
of  an  executive  committee.  Harry  Bederman,  George 
Elliott,  Pete  Farrel,  and  W.  S.  Runyon  were  appointed  on 
that  committee.  They  had  full  power  to  manage  the  strike, 
and  all  the  business  connected  with  it.  The  union  did  not 
reserve  any  authority  to  itself.  After  the  appointment  and 
authorization  of  this  committee,  the  next  business  transacted 
was  a  discussion  in  regard  to  handling  the  maiL  This  was 
on  the  night  the  strike  was  ordered.  The  meeting  of  the 
29th,  some  one  made  a  motion  (he  thinks^  Mr.  Achom)  that 
the  lodge  take  a  vote  as  to  whether  they  were  willing  to 
handle  the  mail  or  not.  A  standing  vote  was  taken.  Every- 
body in  the  hall  stood  up,  in  favor  of  handling  the  mails  at 
all  times.  He  did  not  hear  any  reference  to  interstate  com- 
merce. After  that  they  held  a  meeting  every  day, — some- 
times twice  a  day.  He  thinks  he  attended  all  meetings  up 
to  the  afternoon  of  the  6th.  Does  not  remember  anything 
that  was  done,  except  routine  business  connected  with  the 
admission  of  new  members,  and  so  forth.    He  was  in  Sau 
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Francisco  on  the  5th  of  July.  Saw  Cassidy  every  day.  Has 
known  him  about  six  years.  For  the  last  three  years  he  has 
been  almost  a  constant  companion  of  Cassidy.  They  roomed 
together,  boarded  together,  and  were  together  evenings,  and 
all  the  time.  Saw  him  on  the  5th.  On  the  morning  of  July 
5th,  Cassidy  and  he,  after  breakfast,  attended  a  meeting  of 
the  union.  After  the  meeting  they  went  around  town, — ^he 
does  not  know  just  where,  now;  and  in  the  afternoon  they 
went  to  Valencia  street,  and  took  the  train  bound  south, — 
bound  for  San  Jos6.  He  invited  Cassidy  to  go  down  with 
him  to  San  Jos6,  to  see  his  folks,  on  the  morning  of  the 
6th.  He  had  been  with  him  all  the  morning  from  the  time 
they  got  up.  He  asked  the  agent  if  there  would  be  a  train 
along  in  the  afternoon.  The  latter  informed  him  there 
would.  He  asked  him  for  two  tickets  to  San  Jos6.  He  no- 
tified him  they  were  only  carrying  passengers  as  far  as  May- 
field.  He  bought  two  tickets  for  May  field,  and  handed  one 
to  Cassidy.  He  thinks  it  was  about  3 :  80  o'clock  when  he  got 
on  the  train.  It  was  an  ordinary  train.  There  was  a  mail 
car  on  the  hind  end  of  it.  Next  to  the  mail  car  there  was  a 
car  load  of  passengers.  He  tried  to  get  into  the  car,  and  did 
not  know  what  was  in  it,  and  the  brakeman  refused  him  ad- 
mission. He  then  took  the  car  immediately  ahead  of  that 
Cassidy  did  not  get  in  at  the  same  time  he  did.  He  saw  Clark 
and  Rice  on  that  day.  [774]  When  he  got  on  at  Valencia 
street,  he  was  reading  a  newspaper.  When  he  finished  with 
the  paper,  he  went  into  the  smoking  car.  When  he  arrived 
there,  there  were  quite  a  few  people  in  the  smoking  car. 
There  he  saw  Rice  and  Clark,  and  he  believes  Cassidy  was  in 
the  smoker  at  the  time.  Rice  and  Clark  and  a  number  of 
passengers  were  talking  to  a  captain  of  the  militia, — ^he  sup- 
poses it  was  a  captain;  he  had  stripes  on  his  uniform.  Just 
before  they  got  to  Redwood,  the  captain  left  the  car,  and 
went  back  through  the  train.  Fred  Clark  came  and  sat 
down  alongside  of  him.  They  chatted  along  the  way. 
Mayne  asked  him  where  he  was  going.  He  said  he  intended 
to  go  to  San  Jos6,  but  he  only  had  a  ticket  for  Mayfield. 
When  they  got  to  Mayfield  he  and  Cassidy  got  off,  and  Rice 
and  Clark  also,  and  a  great  number  of  the  other  passengers. 
The  first  thing  they  did  was  to  look  for  a  conveyance.    He 
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found  nothing  there;  no  wagons  around  the  depot.  They 
talked  the  matter  over,  and  finally  concluded  to  go  back  to 
Palo  Alto.  There  are  a  couple  of  crews  which  run  in  there, 
and  they  thought  they  could  get  definite  information  of 
whether  train  19  was  coming  out  that  afternoon  or  not.  If 
there  was  no  way  of  getting  to  San  Jos6  they  would  have 
come  back  to  the  city.  They  walked  up  the  county  road  very 
leisurely.  Stopped  just  outside  of  May  field,  and  looked  at 
the  cavalry.  There  was  a  company  of  cavalry  camping  just 
outside  of  Mayfield.  Walked  up  the  county  road  to  almost 
opposite  Palo  Alto.  Cassidy  complained  that  his  shoes  were 
hurting  him,  and  wanted  them  to  wait  a  moment.  They 
jumped  over  the  fence;  sat  down  under  a  tree  in  University 
Park.  They  stayed  there  10  or  15  minutes.  While  they 
were  sitting  there  an  engine  came  in  on  the  turntable.  They 
all  got  up  and  looked  at  it.  He  does  not  know  whether  he 
suggested  that  they  go  and  kill  it,  or  whether  Rice  did.  He 
knows  that  Rice  and  he  got  over  the  fence,  and  went  over 
and  killed  the  engine.  Rice  and  he  were  in  advance  of  the 
rest.  He  did  not  know  whether  the  rest  were  coming  or  not. 
He  did  not  look  around  to  see.  They  got  to  the  engine  first. 
He  went  up  on  the  left-hand  side,  over  the  timber  of  the  turn- 
table, and  thinks  Rice  went  on  the  right-hand  side.  When  he 
got  on  the  engine,  Engineer  Cornwall  was  standing  up  with 
Ills  head  out  of  the  window.  There  was  a  fireman,  a  man 
with  overalls,  and  a  man  in  citizen's  clothes,  turning  the 
turntable.  Cornwall  was  saying:  "A  little  ahead.  How  is 
that,  pard  ?  A  little  ahead," — repeating  that  remark  two  or 
three  times.  He  (Mayne)  said  to  him,  "That  is  all  right, 
George;  she  is  all  right  where  she  is."  Cornwall  said. 
"  What  are  you  going  to  do?  "  Mayne  replied,  "  Nothing  in 
particular."  Cornwall  then  stated,  "  Don't  hurt  my  engine, 
boys."  To  which  Mayne  replied,  "  We  have  no  intention  of 
hurting  your  engine."  That  was  all  that  was  said.  He 
caught  hold  of  the  grates,  and  started  to  shake  the  fire  out. 
He  tried  to  shake  the  fire  out.  It  was  in  such  a  condition — 
it  was  all  clinkered — ^that  it  would  not  go  through  the 
grates.  He  was  about  to  give  it  up,  when  tiie  idea  struck 
him  that  he  could  put  it  out  with  a  squirt  on  the  left-hand 
injector.    He  put  on  the  injector,  turned  the  water  into  the 
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fire  box,  and  drowned  the  fire  out  ♦  ♦  ♦  About  the 
time  he  thought  the  fire  was  quenched,  he  asked  the  engi- 
neer if  he  thought  [776]  it  would  be  safe  to  let  the  water 
out.  The  latter  stooped  down,  looked  into  the  fire  box,  and 
said  he  thought  it  was  all  right.  Then  Mayne  took  the  coal 
pick,  and  tried  the  blow-off  cock.  He  suggested  to  the  engi- 
neer that  they  had  better  run  the  engine  off  the  turntable,  on 
account  of  the  blow-off  pipe  coming  against  the  timber  of  the 
turntable,  and  it  w<rald  scald  the  paint  on  the  engine.  He 
approved  of  that,  and  the  table  was  turned  back  for  the 
straight  track,  and  the  engineer  ran  the  engine  off  over  the 
ash  pit.  Mayne  tried  the  blow-off  cock,  and  he  could  not 
open  it.  The  engineer  told  him  he  would  have  to  get  down 
underneath  with  a  monkey  wrench,  and  loosen  up  the  nut 
in  the  bottom  of  the  car.  Cornwall  gave  him  the  monkey 
wrench.  Mayne  jumped  down  on  the  ground.  It  was  nec- 
essary for  him  to  get  under  the  ^ogine,  so  he  took  off  his  hat 
and  coat,  and  handed  it  to  the  engines.  The  latter  held 
his  hat  and  coat  while  he  opened  it,  and  until  he  got 
back  on  the  engine.  ♦  ♦  ♦  There  was  nothing  said,  fur- 
ther than  what  he  has  stated.  The  engineer  requested  them 
not  to  hurt  his  engine.  He  said :  "  Boys,  don't  hurt  my 
engine.  I  like  my  engine."  And  he  repeated  that  remark 
two  or  three  times,  and  that  was  all  that  was  said.  ♦  ♦  ♦ 
Just  before  he  finished  killing  the  engine.  Rice  came  back 
from  up  towards  the  depot,  and  after  he  let  about  four  inches 
of  water  out  of  her  he  went  back  into  the  cab,  and  opened  the 
blow-off  cock.  Then  he  stood  by  the  water  glass,  and 
watched  it  until  the  water  went  out  of  sight  in  the  glass. 
Then  he  closed  the  blow-off  cock.  He  did  not  know  but  what 
the  fire  might  kindle  up  again,  and  he  was  not  taking  any 
chances  on  it.  He  shut  the  blow-off  cock  as  soon  as  the 
water  went  out  of  sight.  After  they  killed  the  engine.  Rice 
and  he  walked  up  to  the  depot.  TTiere  was  a  crowd  of  20 
people  up  there,  he  supposes.  Just  before  they  readied  the 
depot,  tiie  other  engine  that  Minatt  was  running  was  blowing 
out  against  the  side  of  the  station-house, — a  little  station, 
six  by  six.  He  said  to  him  (Rice) :  "  That  won't  do.  You 
don't  want  to  s^il  the  paper  in  there."  He  meisfeloned  the 
paper  and  instruments.    Rioe  went  up  on  one  side,  and  he 
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ifn  the  other.  They  moved  the  engine  ahead  a  foot,  so  that 
she  would  clear  the  building.  Kice  was  moving  the  engine, 
and  he  had  hold  of  the  Inrake  wheel.  About  the  time  they 
moved  a  foot,  some  one  hollered,  "  Whoop !  you  are  off  the 
track."  They  stopped  immediately.  The  water  was  all,  or 
nearly  all,  out.  He  kidced  the  blow-off  cock  shut,  and  got 
down  off  the  engine.  He  had  nothing  whatever  to  do  with 
the  killing  of  Minatt's  engine.  He  got  up  there.  The  fire 
was  all  out,  and  the  water  almost  all  out  He  had  a  talk 
with  Engineer  Cornwall  just  before  they  left  Palo  Alto. 
Cornwall  was  up  at  the  station.  Cornwall  called  him  over, 
and  said  to  him:  "Pard,  donH;  you  think  you  have  done 
something  pretty  serious,  in  stopping  the  mail?  "  Mayne  re- 
plied :  ^^  No,  I  don't  think  so.  Even  so,  this  is  a  hell  of  a 
time  to  tell  us  of  it  now,  when  it  is  all  over."  Mayne  then 
turned  round  and  wafted  off.  He  denies  having  made  the 
statement  testified  to  by  Cornwall,  as  follows :  "  I  says, '  Mi*. 
Mayne,  aren't  you  afraid  you  will  get  into  trouble  by  stop- 
ping the  mail?  '  He  [Mayne]  said,  '  Damn  the  mail.  You 
ttin't  got  no  mail.' "  Cornwall  replied,  "  You  have  fired  on 
this  train  long  enough  to  know  [776]  we  do  carry  the  mail 
all  the-  time."  He,  on  the  contrary,  affirms  that  statement 
was  just  exactly  as  he  gave  it,  word  for  word.  He  furdier 
states  that  he  had  no  knowledge  of  any  mail  train  coming 
along  at  that  time,  and  before  he  killed  the  engine;  did  not 
know  that  a  mail  train  was  due  at  that  time  on  the  schedule. 
Is  familiar  with  the  surroundings  at  Palo  Alto.  The  train 
could  not  be  seen  from  that  turntable.  He  remained  in 
Palo  Alto  about  40  minutes;  then  went  over  to  Menlo  Park. 
Cassidy  told  him  he  had  heard  that  Haydock  had  tele- 
graphed to  the  constable  at  Palo  Alto  to  arrest  them.  The 
first  thing  they  thought  of  was  to  move  over  to  Menlo  Park. 
They  stayed  in  Menlo  Park  an  hour,  or  may  be  an  hour  and 
a  half.  Ate  supper  over  at  the  hotel.  Then  they  tried  to  get 
a  rig.  The  livery  stable  man  wanted  too  much.  He  sug- 
gested to  the  boys  that  they  walk  over  to  Redwood;  there 
was  a  friend  of  theirs  over  there  who  would  drive  them  up. 
They  walked  to  Redwood,  got  a  rig  there,  and  they  were 
taken  as  far  as  San  Mateo.  Got  to  San  Mateo  between  half 
past  10  and  11  o'clock.    Did  not  do  anything  in  particular. 


Digitized  by 


Google 


556  e?  FBDSBAIi  B^POBTBB,   776. 

Oharft  to  the  Jury. 

only  sat  on  the  platform  and  talked  with  the  boys  around 
there.  On  cross-examination  the  defendant  Mayne  testified 
that  he  bought  his  ticket  as  far  as  he  could  go  in  the  direc- 
tion of  going  home, — to  San  Jos&  The  distance  from  May- 
field  to  San  Jos6  is  16  miles.  He  was  there  when  the  train 
left  He  made  no  effort  to  get  on  and  buy  a  ticket  from  the 
conductor,  and  proceed  on  his  journey,  when  he  saw  it  going 
further  on,  although  his  destination  was  his  home,  at  San 
Jos6.  He  did  not  tliink  they  were  carrying  passengers  any 
further  than  Mayfield.  He  supposed  he  would  find  the  reg- 
ular Palo  Alto  crews  at  Palo  Alto.  He  knew  that  two  trains 
laid  over  at  Palo  Alto  at  night.  From  where  he  was,  he 
could  not  see  the  train  coming  back.  He  did  not  hear  it 
coming.  He  was  over  200  yards  from  the  road.  He  admits 
that,  although  he  neither  heard  nor  saw  the  train  come  in, 
he  suddenly  started  over  to  kill  a  live  engine.  He  had  fired 
on  that  train.  He  knew  that  Cornwall  sometimes  went  on 
that  engine.  He  knows  all  the  engineers  on  the  Coast  Divi- 
sion. He  states  that  he  did  not  know  what  engine  was  on 
the  train  that  he  went  up  on,  but  he  admits  that  he  knew 
train  6  was  due  at  San  Francisco  at  6:30.  Being  asked  to 
repeat  the  circumstances  under  which  he  jmnped  up  and  ran 
for  that  engine,  he  states  that  when  the  engine  came  over 
the  switch,  just  before  she  came  on  the  turntable  the  cylinder 
cocks  were  opened,  and  made  a  lot  of  noise, — steam  blowing 
off.  They  got  up  and  looked  at  the  engine.  He  don't  know 
now  whether  he  suggested  to  Bice,  or  the  latter  suggested  to 
him,  "  Let's  go  and  kill  her."  They  did  not  debate  the  ques- 
tion at  all.    They  went  and  killed  her. 

''Q.  What  was  your  purpose  in  kiUing  a  live  engine  tliere?  A.  I 
have  not  any  good  reason  for  killing  tbe  engine.  We  wanted  to  be  do- 
ing something.  I  suppose.  We  wanted  a  frolic.  Q.  Did  you  not  know 
that  a  live  engine  could  pull  a  train?  A.  I  did.  Q.  And  a  dead 
one  could  not?  A.  And  a  dead  one  could  not  Q.  Did  yon  not 
kill  that  engine  because  you  did  not  want  it  to  pull  a  train?  A.  I 
did  not  know  one  was  there  at  the  time.  Q.  Did  you  not  know  tliat 
a  live  engine  usually  pulls  a  train?  A.  Yes,  sir.  Q.  Did  you 
not  know  that  to  kill  that  live  engine  was  to  disable  it  from 
pulling  a  train.  A.  I  did.  Q.  Yet  you  killed  it,  and  for  no  pur- 
pose? A.  I  did  not  know  there  was  a  train  there,  attached  to  it  I 
thought  it  was  a  light  en-  [777]  gine.  It  is  customary —  Q.  I  do  not 
want  anything  about  customary.  I  want  you  to  answer  my  question. 
Now,  Mr.  Mayne,  did  you  not  know  that  to  kill  that  live  engine  would 
render  it  impossible  to  take  a  train  that  might  be  there  back  to  San 
Frandiacol    A.  I  did  not  think  anything  alx>ut  it    Q.  You  Just  went 
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up  tbere  oot  of  pore  deviltry?  A.  Yes,  sir.  Q.  Yon  did  not  know 
whetlier  tliere  was  a  train  or  not,  or  whether  or  not  there  was  any 
mail,  or  not  any  mail,  and  you  killed  it  out  of  pure  deviltry?  A.  I  did 
not  debate  it  I  thought  It  was  a  light  engine,  and  went  over  there 
and  killed  her  for  no  reason  whatever.  Q.  Did  you  not  do  it  for  that 
reason?  A.  For  deviltry?  Q.  Yes;  from  a  pure  spirit  of  mischief 
and  deviltry.  A.  I  guess  you  might  as  well  put  it  that  way.  Q. 
Without  caring  what  the  result  was?  A.  That  is  as  good  an  answer 
as  any." 

Referring  to  the  conversation  he  had  with  Cornwall  about 
the  mail,  he  states  that,  if  he  had  stopped  the  mail,  it  was  too 
late  to  start  it  then.  The  engine  was  killed.  He  made  no 
effort  whatever  to  repair  that  which  he  was  told  was  a  viola- 
tion of  the  law.  He  left  because  he  did  not  know  just  ex- 
actly what  the  consequences  would  be.  He  went  off  towards 
San  Francisco.  He  went  in  company  with  these  men, — 
Clark,  Cassidy,  and  Bice. 

John  Cassidy,  the  other  defendant  on  trial,  testifies,  sub- 
stantially, that  he  was  a  fireman  employed  by  the  Southern 
Pacific  Company  last  spring;  that  he  had  been  such  for  about 
eight  years;  that  he  belongs  to  the  Brotherhood  of  Loco- 
motive Firemen,  and  San  Francisco  Lodge,  No.  345,  of  the 
American  Railway  Union;  that  he  attended  the  meeting  of 
that  union  on  June  29th;  that  "every  one  was  there,  and 
there  was  a  telegram  read  about  the  Oakland  strike,  or 
about  the  Oakland  boys  going  out  on  a  strike,  and  we  in- 
dorsed their  action.  *  ♦  ♦  We  all  decided  to  strike."  He 
states  that  most  of  the  members  of  his  union  were  employed 
on  the  Coast  Division ;  that  at  that  meeting,  besides  ordering 
a  strike,  they  took  in  a  number  of  new  members,  and  ap- 
pointed a  crew  to  go  down,  and  go  out  with  the  mail  the  next 
morning.  They  also  appointed  a  mediation  committee.  The 
witness'  statement  as  to  the  invitation  tendered  him  by 
Mayne  to  go  down  to  San  Jos6  on  July  6th,  to  visit  Mayne's 
folks,  agrees  substantially  with  the  latter's  testimony.  The 
witness  further  states  that  he  first  saw  Rice  and  Clark  on 
July  6th,  somewhere  between  San  Mateo  and  Redwood  City, 
on  the  train.  He  got  off  the  train  at  Mayfield.  He  states 
that,  after  an  ineffectual  attempt  to  secure  a  conveyance  to 
San  Josfi — 

"We  concluded  tt^  go  baclc  to  Palo  Alto.  We  went  hack  to  Palo 
Alto  to  see  if  train  19  was  coming  throngti.  Whem  we  got  np  about 
opposite  Palo  Alto,  en  the  way  up,  tliere  was  some  cavalry  marching 
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back  from  Santa  Cms ;  some  regular  troops.  They  were  In  the  field. 
We  stopped  and  talked  with  them  for  quite  a  whlla  We  walked  on 
until  we  got  opposite  Palo  Alto.  1  had  a  new  pair  of  shoes  on.  I 
told  the  fellows  they  could  go  on  the  rest  of  the  way,  if  they  wanted, 
but  I  was  going  to  take  my  shoes  oif.  I  climbed  over  a  fence  in  the 
park,  took  off  my  shoes,  and  laid  down  in  the  grass.  They  all  got 
over  the  fence,  too.  We  were  sitting  there,  or  laying  there,  telling 
stories  and  yams,  for  about  ten  or  fifteen  minutes,  when  we  heard  the 
cylinder  cock  of  an  engine  blowing  off.  Some  of  the  boys  got  up,  and 
looked  over  the  fence,  and  saw  an  engine.  Some  one  says,  '  There  is 
an  engine  on  the  turntable,'  and  they  started  for  it  I  had  to  put  my 
shoes  on,  and,  I  l)elieye,  my  coat  Somebody  else  had  their  coat  oif. 
They  were  on  the  engine  before  I  got  there.  I  got  there  Just  as  quick 
as  I  could,  after  I  got  my  shoes  and  coat  on.  There  were  two  or  three 
in  the  cab  of  the  engine.  I  went  around  to  the  left,  and  started  to 
take  oif  or  uncouple  the  tank  hose.  [778]  I  turned  around,  and  hap- 
pened to  see  Minatf  s  engine  up  the  track,  and  I  quit  my  Job,  and  went 
up  to  Minatf  s  engine.  Q.  What  did  you  do  with  Minatf  s  engine? 
A.  Between  Minatt  and  myself,  we  loosened  the  blow-off  code,  and 
blew  the  water  out  The  fire  was  already  out  of  it  I  had  to  crawl 
under  the  engine  to  do  it  The  tank  valve  was  open,  and  the  water 
was  running  out  of  the  tank.  Q.  Did  Minatt  oifer  any  resistance? 
A.  No;  he  stood  off,  and  seemed  tickled.  He  gave  me  a  wrench  to 
do  it ;  told  me  where  I  could  get  one.  I  had  to  lay  down  flat  There 
is  an  air  drum  under  the  deck,  and  I  had  to  lay  down  flat,  and  crawl 
und^  it  Q.  Was  Mayne  there  when  you  were  killing  that  engine?  A. 
No,  sir.  Q.  Who  was  there  besides  Minatt  and  yourself?  A.  I  think 
Clark  and  I  did  that  Job.    I  am  pretty  sure  Clark  was  there.*' 

Upon  being  asked  by  his  counsel  if  he  knew  what  the  in- 
dictment charged,  he  states  that  he  does,  but  that  he  never  did 
anything  except  to  let  water  out  of  that  engine.  Respecting 
the  cause  of  his  leaving  Palo  Alto  that  night,  he  states  that 
somebody  in  the  crowd  told  him  that  the  division  superin- 
tendent, Haydock,  had  ordered  the  constable  at  Palo  Alto  to 
arrest  them;  that  they  thereupon  went  over  the  county  line 
to  Menlo  Park,  and  subsequently  to  San  Mateo.  On  cross- 
exammation,  being  interrogated  as  to  his  motive  in  running 
towards  Cornwall's  engine  to  assist  in  killing  her,  he  states 
that  he  went  because  the  others  did;  that  he  helped  kill  the 
engine  because  the  rest  of  them  were  killing  it;  that  he 
simply  wanted  to  be  with  the  crowd,  or,  to  use  his  own  lan- 
guage, "  I  suppose  I  wanted  to  be  in  the  swim.''  Respecting 
the  killing  of  Minatt's  engine,  he  states  that  he  thinks  he 
was  the  first  man  to  reach  it;  that  when  he  did  he  got  up  and 
looked  into  the  fire  box ;  the  fire  was  out  of  her ;  he  started 
in  to  open  the  blow-off  cock ;  that  the  effect  of  this  was  to  let 
the  water  out ;  that  he  let  nearly  all  of  the  water  out ;  that  the 
effect  of  this  was  to  kill  the  engine.  He  also  states  that, 
while  engaged  in  killing  Minatt's  engine,  he  heard  some  one 


Digitized  by 


Google 


UNITED  STATES   V.  CASSIDY.  569 

Charge  to  the  Jaiy- 

holler,  "  Three  cheers  for  the  A.  R.  U."  Being  asked  to  give 
his  reason  for  killing  Minatt's  engine,  he  states  that  it  was 
"  to  have  a  good  time."  He  states  that  he  would  done  what 
he  could  towards  killing  Cornwall's  engine  if  the  other  engine 
(Minatt's)  had  not  been  there.  Further,  that  he  did  not 
think  of  any  consequences  that  might  ensue,  from  the  killing 
of  those  engines,  to  him ;  that  the  only  reason  that  prompted 
him  to  kill  those  engines  was  "  to  keep  my  hand  in." 

F.  W.  Clark,  one  of  the  defendants  in  the  indictment,  but 
not  on  trial,  was  called  for  the  defendants,  and  testified, 
briefly,  tJiat  he  was  a  brakeman  on  the  Coast  Division  of  the 
Southern  Pacific  Company,  and  had  been  such  for  about  two 
years;  that  he  was  braking  between  San  Francisco  and  Mon- 
terey, on  the  freight  trains;  that  he  knows  Bice;  that  he  met 
him  on  the  morning  of  the  6th  of  July  at  the  A.  K.  U.  meet- 
ing; that,  after  the  meeting  adjourned.  Rice  asked  him  to  go 
down  to  San  Jos6  with  him;  that  they  could  not  get  tickets 
for  San  Jos6,  and  they  went  as  far  as  Mayfield.  On  cross- 
examination  he  states  tiiat  he  met  Cassidy  and  Mayne  on  the 
train  between  San  Mateo  |tnd  Redwood  City;  that  he  stayed 
with  them  all  the  while  until  they  got  back  to  San  Mateo; 
and  that  he  finally  came  to  San  Francisco  with  them.  He 
states  that,  when  Uiey  got  opposite  University  Park,  Cassidy 
complained  that  his  shoes  were  hurting  him.  They  there- 
upon climbed  over  the  fence  [779]  of  the  park,  and  sat  down 
under  the  shade  of  a  tree.  After  they  had  been  sitting  there 
about  10  minutes,  he  heard  a  noise  of  steam  blowing  out  of  a 
cylinder  cock  of  an  engine.  He  rose  up,  and  looked  over,  and 
saw  an  ^tigine  going  on  to  the  turntable.  Either  Mayne  or 
Rice  said  :  "  There  is  an  engine.  Let's  kill  her."  They 
jumped  over  the  fence.  He  followed  them  over  to  the  en- 
gine. When  he  reached  there,  Mayne  got  up  on  the  engine, — 
on  the  left  side, — and  Rice  on  the  right  side.  He  got  up  be- 
hind Rice.  Cornwall  was  standing  by  his  lever.  He  had 
his  head  inside  the  cab  when  he  (Clark)  first  got  up.  Then 
he  stuck  his  head  out,  and  said  to  some  one  in  front  of  the 
engine:  "  What  do  you  want?  A  little  more  ahead.  Is  she 
all  right,  pard?  "  He  believes  it  was  Mayne  who  replied, 
"  She  is  all  right  where  she  is,  George."  Cassidy  was  some 
distance  behind.    The  witness  stayed  on  Cornwall's  engine 

10870^— S.  Doc.  Ill,  62-1,  vol  1 36 
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about  a  couple  of  minutes,  and  then  went  over  to  Minatt's  en- 
gine. Cassidy  also  went  over.  Rice  got  on  the  engine,  and 
Cassidy  did  also.  The  witness  got  up  behind  Cassidy. 
There  was  no  fire  in  the  fire  box ;  the  witness  took  out  a  ham- 
mer from  the  tool  box  on  the  tank,  and  disconnected  the  hose, 
and  took  the  packing  off,  and  pulled  the  strainer  out,  and 
put  the  hook  and  hammer  and  strainer  back  in  the  box.  Re- 
specting the  conversation  he  had  with  Douty,  Judah,  Donne, 
and  others  in  the  station  at  San  Mateo,  he  testifies  that  he 
was  called  by  Conductor  Donne,  who  said  to  him:  "There 
is  some  people  in  here  who  want  to  have  a  talk  with  you.*' 
He  asked:  "Who  are  they?"  Donne  said:  "Douty  and  Ju- 
dah. They  want  to  talk  with  you  about  the  strike.  This  is 
no  put-up  job  to  put  you  in  a  hole,  or  anything  like  that." 
He  states  that  he  went  in,  and  was  introduced  to  Douty  and 
Judah.  He  believes  it  was  Douty  who  asked  them  what 
they  had  struck  for.  He  told  them  members  of  the  Oakland 
Union  had  been  discharged  for  refusing  to  handle  Pullman 
cars,  and  that  the  union  over  there  had  ordered  a  strike,  and 
Union  345,  in  San  Francisco, — ^the  union  he  was  a  member 
of, — indorsed  the  action  of  Union  310,  and  they  struck. 
Douty  said :  "  What  do  you  want  to  strike  on  the  Coast  Di- 
vision for?  They  are  not  hauling  any  Pullman  cars  here." 
And  he  wanted  him  (Clark)  to  go  back  to  San  Francisco, 
and  declare  the  strike  off.  Clark  told  him  (Douty)  that  he 
could  not  declare  the  strike  off.  Respecting  his  motive  in 
participating  in  the  killing  of  the  engines,  the  testimony  is 
as  follows: 

"Q.  (on  cross-examination).  What  was  your  Idea  In  killing  these 
engines,  where  there  were  no  Pullmans  running  on  that  end  of  the  line, 
unless  It  was  to  help  out  those  that  were  striking  against  the  Pull- 
mans? A.  I  do  not  know.  I  was  with  the  others,  and  helped  them. 
Q.  You  were  with  the  others,  and  helping  them?  A.  Yes,  sir.  Q.  And 
jovL  had  no  idea  in  the  world  as  to  what  the  object  was?    A.  No,  sir.** 

This  concludes  the  review  of  the  testimony  relating  to  the 
overt  acts  charged  as  having  been  committed  by  the  defend- 
ants at  Palo  Alto.  It  is  for  you  to  say  whether  it  establishes, 
to  your  satisfaction  and  beyond  a  reasonable  doubt,  that  the 
defendants  committed  any  of  the  following  acts  charged  in 
the  indictment,  to  wit: 

**  (1)  Forcibly  taking  possession  and  control  of  the  ^  ^  *  en- 
gines   ♦    •    •    of  the  Southern  Pacific  Company,  by   (1)     •    •    • 
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(2)  threats,  intimidations,  [780]  persona]  assaults,  or  other  acts  of 
force  and  violence,  in,  upon,  and  towards  the  engineers,  firemen,  con- 
ductors, bralsemen,  switchmen,  agents,  and  other  employes  of  said 
company  having  charge  of  said    ♦    ♦    ♦    engines,  etc. 

"  (2)  By  forcibly  and  violently  preventing  the  movement  of  all 
trains  of  the  Southern  Pacific  CJompany  to,  from,  or  through  the  town 
of  Palo  Alto,  by  (1)  gathering  in  crowds,  etc.;  (2)  by  placing  physical 
obstructions  upon  said  track ;  (3)  by  displacing  the  switches ;  (4)  by 
forcibly  and  violently  assaulting,  threatening,  and  intimidating  said 
engineers,  firemen,  conductors,  brakemen,  switchmen,  agents,  and  other 
employ^  while  engaged  as  aforesaid;  (5)  by  uncoupling  the*  cars  of 
said  trains,  and  disconnecting  the  same;  (6)  by  removing  said  cars 
from  said  tracks ;  (7)  by  withdrawing  the  water  from  the  boilers  and 
tanks  of  said  engines,  and  putting  out  and  removing  the  fires  therein 
[I  call  your  particular  attention  to  this  charge,  and  the  evidence  re- 
lating to  the  overt  acts  under  this  head] ;  (8)  by  displacing  and 
removing  valves,  pins,  bolts,  plates,  and  oth«*  appliances  and  portions 
of  the  machinery  of  said  engines  and  cars,  and  of  the  rails  of  said  rail- 
ways, thereby  loosening  said  rails ;  (9)  by  other  violent,  forcible,  and 
unlawful  acts  and  means,  to  the  grand  jurors  unknown." 

As  I  have  before  explained  to  you,  it  is  not  necessary  that 
the  government  should  prove  that  all  the  overt  acts  charged 
were  committed  by  the  defendants.  If  you  are  satisfied,  be- 
yond a  reasonable  doubt,  that  they  committed  any  one  of  the 
acts  charged,  it  will  be  sufficient,  in  determining  this  element 
of  the  offense  involved  in  the  crime  of  conspiracy. 

Whether  the  Southern  Pacific  Company  was  in  June  and 
July  last  a  railway  corporation,  duly  organized  and  existing 
under  the  laws  of  the  state  of  Kentucky,  engaged  in  the  busi- 
ness of  a  common  carrier  of  the  mails  of  the  United  States, 
and  of  passengers,  freight,  and  express  matter,  in  this  dis- 
trict, and  over  the  lines  of  the  railways  mentioned  in  the 
indictment,  is  a  material  fact  in  the  case,  which  you  will  be 
required  to  find,  as  you  would  any  other  material  fact;  that 
is  to  say,  beyond  a  reasonable  doubt.  You  will  recall  the  tes- 
timony of  Mr.  Lansing  upon  this  point,  and  the  circumstance 
that  no  testimony  was  offered  to  contradict  him  in  any 
particular. 

Whether  train  No.  6,  at  Palo  Alto,  on  July  6th,  was  a  regu- 
lar or  special  train,  is  immaterial.  The  testimony  tends  to 
show  that  the  train  carried  the  mail,  and  that  it  was  being 
carried  over  post  route  No.  176002.  Whether  some  other 
train  was  annulled  or  not  is  also  immaterial.  The  question 
is,  was  this  train  carrying  the  mail  under  the  sanction  of  the 
postal  authorities?  If  it  was,  it  was  a  mail  train,  in  the  eye 
of  the  law. 
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It  is  claimed  by  counsel  for  the  defendants  that  an  intent 
to  obstruct  and  retard  the  passage  of  the  mails  cannot  be  in- 
ferred against  these  defendants  unless  they  had  knowledge 
that  the  mails  were  on  board  the  train  when  they  killed  the 
engine  on  the  turntable.  In  the  language  of  Judge  Oross- 
cup  in  the  case  of  V.  S,  v.  Deis  (in  the  United  States  district 
court  of  Illinois)  65  Fed.  211 : 

"  I  do  not  concur  in  this  view.  The  defendants  are  properly  charge- 
able with  an  Intent  to  do  all  the  acts  that  are  the  reasonable  and 
natural  consequence  of  the  acts  done.  The  laws  make  all  the  railways 
post  routes  of  the  United  States,  and  it  is  within  every  one's  knowl- 
edge that  a  large  portion  of  the  passenger  trains  on  these  roads  carry 
the  mail.  There  is  no  stretch,  therefore,  either  of  law  or  common 
sense,  to  presume  the  person  obstructing  one  of  those  trains  contem- 
plates, among  other  intents,  the  obstruction  of  the  mall." 

[781]  And  in  U.  S.  v.  Dehs,  64  Fed.  764,  Judge  Woods,  of 

the  circuit  court,  uses  the  following  language: 

"The  rule  Is  well  settled,  and  I  suppose  well  understood,  that  all 
who  engage,  either  as  principals,  or  as  advisers,  aiders,  or  abettors,  in 
the  commission  of  an  unlawful  or  criminal  act,  are  individually 
responsible  for  the  criminal  or  injurious  results  which  follow  the 
conmiission  or  an  attempt  by  any  of  their  number  to  commit  the 
Intended  crime  or  wrong.  It  Is  by  the  same  rule  that  co-consplratom 
are  responsible  for  the  acts  and  declarations  of  each  other  in  the 
furtherance  of  their  unlawful  purpose.  *  *  *  *A  man  may  be 
guilty  of  a  wrong  which  he  did  not  specifically  intend  (says  Bishop), 
if  it  came  naturally,  or  even  accidentally,  through  some  other 
specific,  or  a  general,  evil  purpose.  When,  therefore,  persons  combine 
to  do  an  unlawful  thing,  if  the  act  of  one,  proceeding  and  growing 
out  of  the  common  plan,  terminates  in  a  criminal  result,  though 
not  the  particular  result  meant,  all  are  liable.' " 

But,  aside  from  this  responsibility  which  the  law  imposes 
upon  those  who  commit  unlawful  acts,  the  testimony  of  the 
defendants  Mayne  and  Cassidy  may  throw  some  light  on  the 
real  motive  that  actuated  the  defendants  in  killing  the 
engine  at  Palo  Alto.  When  asked  by  Cornwall  if  he  did  not 
think  he  had  done  something  serious  in  stopping  the  mail,  he 
admits  that  he  replied :  "  Even  if  I  have,  this  is  a  hell  of  a 
time  to  come  and  tell  us  of  it,  after  it  is  all  over.**  And, 
hearing,  soon  after,  that  an  officer  was  after  them,  the  de- 
fendants fled  from  that  place.  Was  the  motive  "  deviltry," 
as  Mayne  says;  and  the  consequences,  whatever  they  might 
be?  Was  the  motive  "  to  be  in  the  swim,"  as  Cassidy  says; 
and  the  consequences,  whatever  they  might  be?  If  so,  how 
can  they  avoid  responsibility  for  such  consequences? 

In  considering  the  testimony  relating  to  the  whole  case,  it 
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will  be  for  you  to  determine  whether  there  was  such  a 
g^ieral  conspiracy  as  claimed  by  the  government,  involving 
the  members  of  the  American  Railway  Union  in  a  com- 
bination and  concert  of  action  to  obstruct  and  retard  the 
passage  of  the  mails  of  the  United  States,  and  in  restraint 
of  trade  and  commerce,  and  whether  these  defendants  were 
members  of  that  conspiracy ;  but  you  may  also  consider  the 
case,  under  this  indictment,  within  much  narrower  limits.  A 
conspiracy  may  have  been  formed  between  these  defendants, 
at  Palo  Alto,  while  Mayne,  Cassidy,  Clark,  and  Rice  were  sit- 
ting under  the  tree  at  University  Park,  to  commit  an  offense 
against  the  United  States,  in  obstructing  and  retarding  the 
passage  of  the  United  States  mails,  and  in  restraint  of 
trade  and  commerce,  and  in  pursuance  of  such  conspiracy 
they  committed  the  overt  act  of  killing  the  engine  on  the 
turntable;  and  if  you  believe  from  the  testimony,  beyond  a 
reasonable  doubt,  that  they  did  at  that  time  form  a  con- 
spiracy to  commit  such  an  offense  and  committed  the  act 
they  did  in  pursuance  of  that  conspiracy,  it  will  be  your 
duty  to  find  the  defendants  guilty  on  the  facts  involved  in 
that  occurrence  alone,  without  regard  to  the  testimony  re- 
lating to  occurrences  elsewhere. 

REASONABLB  DOXJBT. 

This  is  a  criminal  case.  The  presumption  of  innocence  is 
in  favor  of  the  defendants.  A  mere  preponderance  of  testi- 
mony, in  a  criminal  case,  is  not  sufficient  to  justify  a  verdict 
of  guilty.  The  burden  [782]  of  proof  is  upon  the  prosecu- 
tion, and  it  must  prove  every  material  fact,  and  establish 
the  guilt  of  the  defendants  to  your  satisfaction,  beyond  a 
reasonable  doubt.  The  degree  of  satisfaction  and  certainty 
required  is  not  absolute  conviction  or  certainty,  but  the  evi- 
dence must  produce  that  effect  on  the  minds  of  the  indi- 
vidual jurors,  so  that,  after  its  consideration,  he  can,  in  view 
of  his  oath,  have  no  reasonable  doubt  of  the  guilt  of  the 
accused.  By  ^  reasonable  doubt,'  I  mean  a  reasonable  doubt 
arising  out  of  the  evidence,  and  not  an  imaginary  doubt,  a 
a  fanciful  conjecture,  or  strained  inference,  but  such  a  doubt 
as  a  reasonable  man  would  act  upon,  or  decline  to  act  upon. 
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when  his  own  concerns  are  involved, — a  doubt  for  which  a 
good  reason  can  be  given,  which  reason  must  be  based  on 
the  evidence,  or  the  want  of  evidence.  When  such  a  doubt 
exists,  the  accused  is  entitled  to  its  benefit,  and  should  be 
acquitted.  But  where  the  evidence  is  satisfactory  to  the  im- 
partial mind  that  the  crime  was  committed;  that  the  de- 
fendant committed  it  as  charged, — ^when  the  mind  comes 
naturally  and  reasonably  to  this  conclusion,  from  a  fair  con- 
sideration of  the  evidence,  properly,  there  can  be  no  reason- 
able doubt,  and  the  prisoner  should  be  convicted. 

JURY  SOLE  JUDGES  OF  CREDIBILnY  OF  THE  WITNESSES. 

Now,  in  relation  to  all  the  testimony  in  this  case,  you,  gen- 
tlemen of  the  jury,  are  the  sole  judges  of  the  credibility  and 
the  weight  which  is  to  be  given  to  the  different  witnesses  who 
have  testified  upon  this  trial.  A  witness  is  presumed  to 
speak  the  truth.  This  presumption,  however,  may  be  re- 
pelled by  the  manner  in  which  he  testifies ;  by  the  character 
of  his  testimony,  or  by  the  evidence  affecting  his  character 
for  truth,  honesty,  or  integrity,  or  his  motives;  by  contrary 
evidence.  And  you  are  the  exclusive  judges  of  his  credi- 
bility. In  judging  the  credibility  of  the  witnesses  in  this 
case  (and  their  testimony  is,  to  some  extent,  conflicting), 
you  may  believe  the  whole  or  any  part  of  the  evidence  of 
any  witness,  or  may  disbelieve  the  whole  or  any  part  of  it, 
as  may  be  dictated  by  your  judgment  as  reasonable  men. 
You  should  carefully  scrutinize  the  testimony  given,  and  in 
doing  so  consider  all  the  circumstances  under  which  any 
witness  has  testified,  his  demeanor,  his  manner  while  on  the^ 
stand,  the  relations  which  he  bears  to  the  governmwit  or 
the  defendants,  the  manner  in  which  he  might  be  affected 
by  the  verdict,  and  the  extent  to  which  he  is  contradicted  or 
corroborated  by  other  evidence,  if  at  all,  and  any  construc- 
tion that  tends  to  shed  light  upon  his  credibility,  and  to 
determine  the  amount  of  credence  to  which  each  statement 
is  entitled  at  your  hands,  as  reasonable  and  intelligent  men ; 
but,  in  this  respect,  you  must  remember  that  your  power 
and  duty  to  judge  the  effect  of  evidence  is  not  arbitrary. 
It  must  be  exercised  with  legal  discretion,  and  in  subordina- 
tion to  the  rules  of  evidence.    This  is  a  government  of  law. 
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and  you  are  charged  with  its  administration  in  this  case 
without  fear,  favor,  or  partiality.  An  honest,  fair,  and  L-n- 
partial  trial  of  persons  accused  of  crime  is  the  highest  obL  • 
gation  we  owe  to  society.  The  law,  properly  administered, 
affords  protection  alike  to  the  high  and  the  low,  to  the  rich 
and  the  poor.  Popular  clamor  should  not  direct  [783]  it, 
nor  the  insinuating  influence  of  prejudice  turn  it  aside. 
C!ourts  never  appeal  to  the  passions,  prejudices,  or  sympathies 
of  a  jury,  in  favor  of  a  prosecution,  or  against  the  accused. 
They  seek  only  equal  and  exact  justice,  and  appeal  only  to 
reason.  In  this  light  only  is  the  case  presented  to  you  by 
the  court,  and  it  is  with  the  utmost  confidence  in  your  reason 
and  intelligence,  and  in  the  fullest  belief  that  you  highly 
appreciate  the  important  duty  imposed  upon  you,  that  I 
OHnmit  this  case  to  your  careful  and  patient  consideration. 

Note. — The  jury,  after  deliberattng  four  days  and  nights,  failed  to 
agree,  and  were  discharged.  On  the  final  hallot,  10  Jurymen  voted 
for  conviction,  and  2  for  acquittal,  upon  the  count  for  conspiracy  to 
retard  the  mails,  and  8  for  conviction,  and  4  for  acquittal,  on  the 
count  for  conspiring  to  obstruct  and  Interfere  with  Interstate  commerce. 


1664]  IN  RE  DEBS,  Petitioner.* 

OBIGINAL. 

No.  11.    OriginaL    Argued  Murch  2&,  20,  1895.— Decided  May  27,  1890. 
[168  U.  S.,  664.] 

The  order  of  the  Circuit  Ck)urt  finding  the  petitioners  guilty  of  con- 
tempt, and  sentencing  them  to  Imprisonment,  was  not  a  final  Judg- 
ment or  decree.^ 

The  government  of  the  United  States  has  jurisdiction  over  every  foot 
of  soil  within  its  territory,  and  acts  directly  upon  each  citizen. 

While  it  is  a  government  of  enumerated  powers.  It  has  hill  attributes 
of  sovereignty  within  the  limits  of  those  powers,  among  which  are  the 
[665]  power  over  interstate  commerce  and  the  power  ov^  the  trans- 
mission of  the  mails. 

o  Debs  found  guilty  of  contempt  of  court  and  sentenced  to  imprifK»n- 
ment  for  six  months  (64  Fed.,  724).  See  p.  322.  Petition  for  writ  of 
habeas  corpus  denied  by  Supreme  Court  (168  U.  S.,  664).  Debs  was 
also  Indicted,  with  others,  for  conspiracy  to  obstruct  the  mails  (66 
Fed.,  210).  This  latter  decision  not  reprinted.  Anti-trust  law  not 
considered. 

»  Syllabus  and  abstract  of  argument  copyrighted,  1805,  by  Banks  & 
Bros. 
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The  powers  thus  conferred  are  not  dormant,  but  have  been  aasomed 
and  put  into  practical  exercise  by  Congressional  legislation. 

In  the  exercise  of  those  powers  the  United  States  may  remove  every- 
thing  put  upon  highways,  natural  or  artificial,  to  obstruct  the  pas- 
sage of  interstate  commerce,  or  the  carrying  of  the  mails. 

While  it  may  be  competent  for  the  government,  through  the  executlTe 
branch  and  in  the  use  of  the  entire  executive  power  of  the  Nation,  to 
forcibly  remove  all  such  obstructions,  it  is  equally  within  its  com- 
petency to  appeal  to  the  civil  co.urts  for  an  inquiry  and  determina- 
tion as  to  the  existence  and  the  character  of  any  of  them,  and  if 
such  are  found  to  exist  or  threaten  to  occur,  to  invoke  the  powers 
of  those  courts  to  remove  or  restrain  them,  the  Jurisdiction  of  courts 
to  Interfere  in  such  matters  by  injunction  being  recognized  from 
ancient  times  and  by  indubitable  authority. 

Such  Jurisdiction  is  not  ousted  by  the  fact  that  the  obstructions  are 
accompanied  by  or  consist  of  acts  in  themselves  violations  of  the 
criminal  law,  or  by  the  fact  that  the  proceeding  by  injunction  is 
of  a  civil  character,  and  may  be  enforced  by  proceedings  In  con- 
tempt; as  the  penalty  for  a  violation  of  such  injunction  is  no  sub- 
stitute for,  and  no  defence  to,  a  prosecution  for  criminal  offences 
committed  In  the  course  of  such  violation. 

The  complaint  filed  in  this  case  clearly  shows  an  existing  obstruction 
of  artificial  highways  for  the  passage  of  Interstate  commerce  and 
the  transmission  of  the  mails,  not  only  temporarily  existing,  but 
threatening  to  continue,  and  under  it  the  Circuit  Court  had  power 
to  issue  its  process  of  injunction. 

Such  an  injunction  having  been  issued  and  served  upon  the  defend- 
ants, the  Circuit  Court  had  authority  to  inquire  whether  its  orders 
had  been  disobeyed,  and  when  It  found  that  they  had  'been  dis- 
obeyed, to  proceed  under  Rev.  Stat  S  725,  and  to  enter  the  order  of 
punishment  complained  of. 

The  Chrcuit  Court  having  full  Jurisdiction  in  the  premises,  its  findings 
as  to  the  act  of  di8ol)edience  are  not  open  to  review  on  hahe<u 
corpus  in  this  or  any  other  court 

The  court  enters  Into  no  examination  of  the  act  of  July  2,  1890,  c. 
647,  26  Stat  200,  on  which  the  Circuit  Court  mainly  relied  to  sus- 
tain its  Jurisdiction ;  but  it  must  not  be  understood  that  It  dissents 
from  the  conclusions  of  that  court  in  reference  to  the  scope  of  that 
act,  but  simply  that  it  prefers  to  rest  its  Judgment  on  the  broader 
ground  discussed  in  its  opinion,  believing  it  important  that  the 
principles  underlying  it  should  be  fully  stated  and  fully  aflSrmed. 

On  July  2,  1894,  the  United  States,  by  Thomas  E.  Mil- 
christ,  district  attorney  for  the  Northern  District  of  Illinois, 
under  the  direction  of  Richard  Olney,  Attorney  General, 
filed  their  [666]  bill  of  complaint  in  the  Circuit  Court  of 
the  United   States  for  the  Northern   District  of   Illinois 
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against  these  petitioners  and  others.  This  bill  set  forth, 
among  other  things,  the  following  facts:  It  named  twenty- 
two  railroad  companies,  and  it  alleged  that  they  were  en- 
gaged in  the  business  of  interstate  commerce  and  subject  to 
the  provisions  of  the  act  of  Congress  of  February  4,  1887, 
known  as  "  the  Interstate  Commerce  Act,"  and  all  other  laws 
of  the  United  States  relating  to  interstate  transportation  of 
passengers  and  freight;  that  the  number  of  passengers  an- 
nually carried  by  them  into  the  city  of  Chicago  from  other 
States  than  Illinois,  and  out  of  Chicago  into  other  States 
than  Illinois,  was  more  than  twelve  millions,  and  in  like  man- 
ner that  the  freight  so  carried  into  and  out  of  the  city  of 
Chicago,  from  and  into  other  States  than  Illinois,  amounted 
to  many  millions  of  tons ;  that  each  of  the  roads  was  under 
contract  to  carry,  and  in  fact  carrying,  the  mails  of  the 
United  States;  that  all  were  by  statute  declared  post  roads 
of  the  government;  that  many  were  by  special  acts  of  Con-, 
gress  required  at  any  and  all  times  to  carry  the  troops  and 
military  forces  of  the  United  States,  and  provisions,  muni- 
tions, and  general  supplies  therefor;  and  that  two  of  them 
were  in  the  hands  of  receivers  appointed  by  the  courts  of  the 
United  States.  It  stated  at  some  length  the  necessity  of  the 
continued  and  uninterrupted  running  of  such  interstate  rail- 
roads for  the  bringing  into  the  city  of  Chicago  supplies  for 
its  citizens  and  for  the  carrying  on  of  the  varied  industries 
of  that  city. 

The  bill  further  averred  that  four  of  the  defendants,  nam- 
ing them,  were  oflScers  of  an  association  known  as  the  Amer- 
ican Eailway  Union ;  that  in  the  month  of  May,  1894,  there 
arose  a  difference  or  dispute  between  the  Pullman  Palace  Car 
Company  and  its  employes,  as  the  result  of  which  a  consider- 
able portion  of  the  latter  left  the  service  of  the  car  company : 
that  thereafter  the  four  officers  of  the  railway  union  com- 
bined together,  and  with  others,  to  compel  an  adjustment  of 
such  dispute,  by  creating  a  boycott  against  the  cars  of  the  car 
company ;  that,  to  make  such  boycott  effective,  they  had  al- 
ready prevented  certain  of  the  railroads  running  out  of 
Chicago  from  operating  their  trains,  and  were  combining  to 
extend  [667]  such  boycott  against  Pullman  sleeping  cars  by 
causing  strikes  among  employes  of  all  railroads  attempting 
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to  haul  the  same.  It  charged  knowledge  on  the  part  of  the 
defendants  of  the  necessity  of  the  use  of  sleeping  cars  in  the 
operation  of  the  business  of  the  railroads  as  common  carriers, 
of  the  contracts  for  such  use  between  the  railroad  companies 
and  the  car  company,  of  the  contracts,  laws,  and  regulations 
binding  the  railway  companies  and  the  receivers  to  the  carry- 
ing of  the  mails;  also  of  the  fact  that  sleeping  cars  were  and 
of  necessity  must  be  carried  upon  the  trains  of  said  carriers 
with  cars  containing  the  mails;  that  with  this  knowledge 
they  entered  into  a  combination  and  conspiracy  to  prevent 
the  railroad  companies  and  the  receivers,  and  each  of  them, 
from  performing  their  duties  as  common  carriers  of  inter- 
state commerce,  and  in  carrying  into  execution  that  con- 
spiracy did  induce  various  employfe  of  the  railway  companies 
to  leave  the  service  of  the  companies,  and  prevent  such  com- 
panies and  the  receivers  from  securing  other  persons  to  take 
their  places;  that  they  issued  orders,  notifications,  etc.,  to 
the  members  of  the  railway  union  to  leave  the  service  of  the 
companies  and  receivers,  and  to  prevent  the  companies  and 
receivers  from  operating  their  trains;  that  they  had  asserted 
that  they  could  and  would  tie  up,  paralyze,  and  break  down 
any  and  every  of  said  railway  companies  and  receivers  which 
did  not  accede  to  their  demands;  that  in  pursuance  of  the 
instructions,  commands,  and  requests  of  said  officers  large 
numbers  of  the  employes  of  the  railway  companies  and  re- 
ceivers left  their  service. 
Then  followed  these  allegations: 

"And  your  orator  further  charges  that  said  defendantn  aimed  and 
intended  and  do  now  aim  and  intend  in  and  by  the  said  conspiracy 
and  combination,  to  secure  unto  themselves  the  entire  control  of  the 
interstate,  industrial  and  commercial  business  in  which  the  population 
of  the  city  of  Chicago  and  of  the  other  communities  along  the  lines  of 
road  of  said  railways  are  engaged  with  each  other,  and  to  restrain 
any  and  all  other  persons  from  any  independent  control  or  manage- 
ment of  such  interstate,  industrial  or  commercial  enterprises  save 
according  to  the  will  and  with  the  consent  of  the  defendants. 

[568]  **  Your  orator  further  avers  that  In  pursuance  of  said  combi- 
nation and  conspiracy  and  to  accomplish  the  purpose  thereof  as  here- 
inbefore set  forth,  the  said  defendants  Debs,  Howard,  Rogers,  Keliher 
and  others,  officers  of  said  American  Railway  Union,  issued  or  caused 
to  be  issued  the  orders  and  directions  as  above  set  forth,  and  that  in 
obedience  of  such  orders  and  in  pursuance  of  said  con^iracy  and  com- 
bination, numerous  employ^  of  said  railroad  companies  and  receivers 
unitedly  refused  to  obey  the  orders  of  said  employers  or  to  perform  the 
usual  duties  of  such  service,  and  many  others  of  such  employes  quit 
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such  service  witb  the  common  purpose,  and  with  the  result  of  prevent- 
ing said  railroad  companies  and  receivers  from  operating  their  said 
railroads  and  from  transporting  the  United  States  mails,  and  from 
carrying  on  or  conducting  their  duties  as  common  carriers  of  inter- 
state traffic. 

"  Your  orator  further  avers  that,  pursuant  to  said  combination  and 
conspiracy,  and  imder  the  direction  as  aforesaid  of  said  officers  and 
directors  of  said  American  Railway  Union,  said  other  defendants  and 
other  persons  whose  names  are  to  your  orator  unl^nown,  proceeded  by 
collecting  together  in  large  numbers  by  threats,  intimidation,  force 
and  violence  at  the  station  grounds,  yards  and  right  of  way  of  said 
railroad  companies,  respectively,  in  the  State  of  Illinois,  to  prevent 
said  railroad  companies  from  employing  other  persons  to  fill  the 
vacancies  aforesaid ;  to  compel  others  still  employes  of  said  railroad 
companies  to  quit  such  employment  and  to  refuse  to  perform  the 
duties  of  their  service,  and  to  prevent  the  persons  remaining  in  such 
service  and  ready  and  willing  to  perform  the  duties  of  the  same,  from 
doing  so. 

"Your  orator  further  avers  that  said  defendants,  in  pursuanoe  of 
said  combination  and  conspiracy,  acting  under  the  direction  of  said 
officers  and  directors  of  said  American  Railway  Union,  did  with  force 
and  violence  at  divers  times  and  places  within  said  State  of  Illinois 
and  elsewhere,  stop,  obstruct  and  derail  and  wreck  the  engines  and 
trains  of  said  railroad  companies,  both  passenger  and  freight,  then 
and  there  engaged  in  interstate  commerce  and  in  transporting  United 
States  mails,  by  locking  the  switches  of  the  railroad  of  said  [569] 
railroad  companies,  by  removing  the  spikes  and  rails  from  the  track 
thereof,  by  turning  switches  and  displacing  and  destroying  signals,  by 
assaulting  and  interfering  with  and  disabling  the  switchmen  and 
other  employes  of  said  railroad  companies  having  charge  of  the  sig- 
nals, switches  and  tracks  of  said  companies,  and  the  movement  of 
trains  thereon,  and  in  other  manners  by  force  and  violence,  depriving 
the  employes  of  said  railroad  companies  in  charge  of  such  trains  of 
the  control  and  management  of  the  same,  and  by  these  and  other  un- 
lawful means  attempted  to  obtain  and  exercise  absolute  control  and 
domination  over  the  entire  operations  of  said  railroads." 

The  bill  further  set  forth  that  there  had  become  established 
in  the  city  of  Chicago  a*  business  conducted  under  the  name 
of  the  Union  Stock  Yards,  at  which  for  many  years  immense 
numbers  of  live  stock  from  States  and  Territories  beyond  the 
State  of  Illinois  had  been  received,  slaughtered,  and  con- 
verted into  food  products,  and  distributed  to  all  quarters  of 
the  globe,  and  that  all  the  large  centres  of  population  in  the 
United  States  were  in  a  great  degree  dependent  upon  those 
stock  yards  for  their  food  supply  of  that  character;  that 
for  the  purpose  of  handling  such  live  stock  and  the  product 
thereof  the  company  conducting  such  business  operated  cer- 
tain railroad  tracks,  and  that  in  pursuance  of  the  combina- 
tion and  conspiracy  aforesaid  the  four  defendants,  officers 
of  the  railway  union,  issued  orders  directing  all  the  em- 
ployes handling  such  railroad  tracks  to  abandon  such  service. 
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"And  your  orator  forther  alle^^  tbat  in  pursuance  of  a  like  com- 
bination and  unlawful  conspiracy,  the  said  defendants  and  others 
combining  and  conspiring  with  them  for  the  purpose  of  still  further 
restraining  and  preventing  'the  conduct  of  such  business,  have  by 
menaces,  threats  and  intimidation  prevented  the  employment  of  other 
persons  to  take  the  place  of  the  employes  quitting  the  service  of  said 
company  so  operating  said  Union  Stock  Yards.  ^ 

"And  your  orator  further  charges  that  by  reason  of  said  unlawful 
combination  and  conspiracy  and  the  acts  and  doings  aforesaid  there- 
under, the  supply  of  coal  and  fuel  for  consump-  [570]  tlon  through- 
out the  different  States  of  the  Union  and  of  grain,  breadstuffs,  vege- 
tables,  fruits,  meats  and  other  necessaries  of  life,  has  been  cut  off, 
interrupted  and  interfered  with,  and  the  market  therefor  made  larg^ 
unavailable,  and  dealers  in  all  of  said  various  products  and  the  con- 
sumers thereof  have  been  greatly  injured,  and  trade  and  commerce 
therein  among  the  States  has  been  restrained,  obstructed  and  largely 
destroyed." 

The  bill  alleged  that  the  defendants  threatened  and  de- 
clared that  they  would  continue  to  restrain,  obstruct,  and 
interfere  with  interstate  commerce,  as  above  set  forth,  and 
that  they  "  will  if  necessary  to  carry  out  the  said  unlawful 
combination  and  conspiracy  above  set  forth  tie  up  and  para- 
lyze the  operations  of  eveiy  railway  in  the  United  States, 
and  the  business  and  industries  dependent  thereon."  Follow- 
ing these  allegations  was  a  prayer  for  an  injunction.  The 
bill  was  verified. 

On  presentation  of  it  to  the  court  an  injunction  was  or- 
dered commanding  the  defendants  "  and  all  persons  combin- 
ing and  conspiring  with  them,  and  all  other  persons  whom- 
soever, absolutely  to  desist  and  refrain  from  in  any  way  or 
manner  interfering  with,  hindering,  obstructing  or  stopping 
any  of  the  business  of  any  of  the  following  named  railroads," 
(specifically  naming  the  various  roads  named  in  the  bill,) 
**as  common  carriers  of  passengers  and  freight  between  or 
among  any  States  of  the  United  States,  and  from  in  any  way 
or  manner  interfering  with,  hindering,  obstructing  or  stop- 
ping any  mail  trains,  express  trains  or  other  trains,  whether 
freight  or  passenger,  engaged  in  interstate  commerce,  or 
carrying  passengers  or  freight  between  or  among  the  States; 
and  from  in  any  manner  interfering  with,  hindering  or  stop- 
ping any  trains  carrying  the  mail ;  and  from  in  any  manner 
interfering  with,  hindering,  obstructing  or  stopping  any 
engines,  cars  or  rolling  stock  of  any  of  said  companies  en- 
gaged in  interstate  commerce,  or  in  connection  with  the  car- 
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riage  of  passengers  or  freight  between  or  among  the  States; 
and  from  in  any  maimer  interfering  with,  injuring  or  de- 
stroying any  of  the  property  of  any  of  said  raikoads  en- 
gaged in  or  for  the  purpose  of,  or  in  connection  with,  inter- 
state commerce  or  the  carriage  of  [671]  the  mails  of  the 
United  States  or  the  transportation  of  passengers  or  freight 
between  or  among  the  States;  and  from  entering  upon  the 
grounds  or  premises  of  any  of  said  railroads  for  the  purpose 
of  interfering  with,  hindering,  obstructing,  or  stopping  any 
of  said  mail  trains,  passenger  or  freight  trains  engaged  in 
interstate  commerce,  or  in  the  transportation  of  passengers  or 
freight  between  or  among  the  States,  or  for  the  purpose  of 
interfering  with,  injuring,  or  destroying  any  of  said  property 
so  engaged  in  or  used  in  connection  with  interstate  commerce 
or  the  transportation  of  passengers  or  property  between  or 
among  the  States;  and  from  injuring  or  destroying  any  part 
of  the  tracks,  roadbed,  or  road,  or  permanent  structures  of  said 
railroads;  and  from  injuring,  destroying,  or  in  any  way  in- 
terfering with  any  of  the  signals  or  switches  of  any  of  said 
railroads;  and  from  displacing  or  extinguishing  any  of  the 
signals  of  any  of  said  railroads,  and  from  spiking,  locking, 
or  in  any  manner  fastening  any  of  the  switches  of  any  of 
said  railroads,  and  from  uncoupling  or  in  any  way  hamper- 
ing or  obstructing  the  control  by  any  of  said  railroads  of 
any  of  the  cars,  engines,  or  parts  of  trains  of  any  of  said 
railroads  engaged  in  interstate  commerce  or  in  the  trans- 
portation of  passengers  or  freight  between  or  among  the 
States,  or  engaged  in  carrying  any  of  the  mails  of  the 
United  States;  and  from  compelling  or  inducing  or  attempt- 
ing to  compel  or  induce,  by  threats,  intimidation,  persua- 
sion, force,  or  violence,  any  of  the  employfe  of  any  of  said 
railroads  to  refuse  or  fail  to  perform  any  of  their  duties  as 
employ^  of  any  of  said  railroads  in  connection  with  the  in- 
terstate business  or  commerce  of  such  railroads  or  the  car- 
riage of  the  United  States  mail  by  such  railroads,  or  the 
transportation  of  passengers  or  property  between  or  among 
the  States;  and  from  compelling  or  inducing  or  attempting 
to  compel  or  induce  by  threats,  intimidation,  force,  or  vio- 
lence any  of  the  employfe  of  any  said  railroads  who  are  em- 
ployed by  such  railroads,  and  engaged  in  its  service  in  the 
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conduct  of  interstate  business  or  in  the  operation  of  any  of 
its  trains  carrying  the  mail  of  the  United  States,  or  doing 
interstate  business,  or  the  transportation  of  passengers  and 
freight  between  and  among  the  States,  [672]  to  leave  the 
service  of  such  railroads;  and  from  preventing  any  person 
whatever,  by  threats,  intimidation,  force,  or  violence  from 
entering  the  service  of  any  of  said  railroads  and  doing  the 
work  thereof,  in  the  carrying  of  the  mails  of  the  United 
States,  or  the  transportation  of  passengers  and  freight  be- 
tween or  among  the  States;  and  from  doing  any  act  what- 
ever in  furtherance  of  any  conspiracy  or  combination  to  re- 
strain either  of  said  railroad  companies  or  receivers  in  the 
free  and  unhindered  control  and  handling  of  interstate  com- 
merce over  the  lines  of  said  railroads,  and  of  transportation 
of  persons  and  freight  between  and  among  the  States;  and 
from  ordering,  directing,  aiding,  assisting,  or  abetting  in 
any  manner  whatever,  any  person  or  persons  to  commit  any 
or  either  of  the  acts  aforesaid. 

'*And  it  is  further  ord^ed  that  the  aforesaid  injanctiOD  and  writ  of 
injunction  Bhall  be  in  force  and  binding  upon  such  of  said  defendants 
as  are  named  in  said  biil  from  and  after  the  service  upon  them  sev- 
eraiiy  of  said  writ  by  delivering  to  them  severally  a  copy  of  said  writ 
or  by  reading  the  same  to  them  and  the  service  upon  them  respectively 
of  the  writ  of  subpoena  herein,  and  shall  be  binding  upon  said  defend- 
ants, whose  names  are  alleged  to  be  unknown,  from  and  after  the 
service  of  such  writ  upon  them  respectively  by  the  reading  of  the  same 
to  them  or  by  the  publication  thereof  by  posting  or  prmting,  and  after 
service  of  subpoena  upon  any  of  said  defendants  named  herein  shall  be* 
binding  upon  said  defendants  and  upon  all  other  persons  whatsoever 
who  are  not  named  herein  from  and  after  the  time  when  they  shall 
severally  have  knowledge  of  the  entry  of  such  order  and  the  existence 
of  said  injunction." 

This  injunction  was  served  upon  the  defendants — ^at  least 
upon  those  who  are  here  as  petitioners.  On  July  17  the 
district  attorney  filed  in  the  office  of  the  clerk  of  said  court 
an  information  for  an  attachment  against  the  four  defend- 
ants, officers  of  the  railway  union,  and  on  August  1  a  similar 
information  against  the  other  petitioners.  A  hearing  was 
had  before  the  Circuit  Court,  and  on  December  14  these 
petitioners  were  found  guilty  of  contempt,  and  sentenced  to 
[678]  imprisonment  in  the  county  jail  for  terms  varying 
from  three  to  six  months.  64  Fed.  Rep.  724.  Having  been 
committed  to  jail  in  pursuance  of  this  order  they,  on  Janu- 
ary 14, 1895,  applied  to  this  court  for  a  writ  of  error  and  also 
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one  of  Jiabeas  corpus.  The  former  was,  on  January  17,  de- 
nied, on  the  ground  that  the  order  of  the  Circuit  Court  was 
not  a  final  judgment  or  decree.  The  latter  is  now  to  be  con- 
sidered. 

Mr.  Lyman  Trumbull  for  petitioners. 

I.  The  extraordinary  proceeding  under  which  the  prison- 
ers were  deprived  of  liberty,  was  commenced  by  the  filing  of 
a  bill  in  equity  in  the  name  of  the  United  States,  by  a  district 
attorney,  under  the  direction  of  the  Attorney  General.  The 
bill  is  unsigned  by  any  one,  and  has  attached  to  it  an  affidavit 
of  George  Q.  Allen,  an  unknown  person,  having  no  connec- 
tion, so  far  as  the  record  shows,  with  the  case,  stating  that 
he  has  read  the  bill,  and  "  believes  the  statements  therein  con- 
tained are  true."  The  bill  was  filed  July  2.  The  same  day  an 
injunction  was  issued,  without  notice  to  anybody,  against  the 
prisoners  and  unknown  persons,  and  the  next  day  was  served 
on  some  of  the  prisoners.  The  bill  states  that  twenty-two 
railroads  and  railroad  companies,  and  among  them  the  Union 
Stock  Yard  and  Transit  Company,  were  chartered  and  or- 
ganized for  the  purpose  of  continuously  doing  the  business  of 
common  carriers  of  passengers  and  freight  generally,  and 
were  doing  such  business  among  the  different  States.  So  far 
from  having  such  power  as  alleged,  the  Union  Stock  Yard 
and  Transit  Company,  one  of  the  roads  named,  was  organized 
for  the  purpose  of  locating  and  conducting  stock  yards  and 
connecting  them  by  rail  with  railroads  entering  Chicago  on 
the  south  side,  and  transporting  between  said  cattle  yards, 
"  cattle  and  live  stock  and  persons  accompanying  the  same,'' 
and  by  the  11th  section  of  its  charter  it  is  declared :  "  Noth- 
ing in  this  act  contained  shall  be  taken  or  construed  as  con- 
ferring upon  the  company  hereby  created  any  power  or  au- 
thority to  maintain  or  operate  a  railroad  for  the  conveyance 
of  passengers  or  freight  within  the  city  of  Chicago." 

[574]  A  large  part  of  the  bill  is  devoted  to  a  statement  of 
the  amount  of  business  done  at  the  Union  Stock  Yards,  the 
quitting  of  work  by  the  employes  of  the  company,  the  han- 
dling of  live  stock  and  its  conversion  into  food,  etc. 

The  bill  states  that  the  prisoners  are  officers  and  members 
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of  an  organization  known  as  the  American  Railway  Union; 
that  in  May,  1894,  a  dispute  arose  between  the  Pullman  Pal- 
ace Car  Company  and  its  employes  which  resulted  in  the 
employes  leaving  the  service  of  the  company;  that  the  pris- 
oners, officers  of  the  American  Railway  Union  combining 
together,  and  with  others  unknown,  with  the  purpose  to  com- 
pel an  adjustment  of  the  said  difference  and  dispute  between 
said  Pullman  Co.  and  its  employes,  caused  it  to  be  given  out 
through  the  newspapers  of  Chicago,  generally,  that  the 
American  Railway  Union  would  at  once  create  a  boycott 
against  the  cars  manufactured  by  said  Pullman  Palace  Co., 
and  that  in  order  to  make  said  boycott  effective,  the  members 
of  the  American  Railway  Union  who  were  some  of  them  em- 
ployed as  trainmen  or  switchmen,  or  otherwise,  in  the  service 
of  the  railroads  mentioned,  which  railroads  or  some  of  them 
are  accustomed  to  haul  the  sleeping  cars  manufactured  by 
the  Pullman  Palace  Car  Co.,  would  be  directed  to  refuse  to 
perform  their  usual  duties  for  said  railroad  companies  and 
receivers  in  case  said  railroad  companies  thereafter  attempted 
to  haul  Pullman  sleeping  cars. 

Such  is  the  gist  of  the  bill.  All  that  is  subsequently  al- 
leged as  to  what  was  done  by  the  prisoners,  was  for  the  pur- 
pose of  compelling  an  adjustment  of  the  difference  between 
the  Pullman  Company  and  its  employes.  To  accomplish  this, 
the  American  Railway  Union  called  upon  its  members  to  quit 
work  for  the  companies  which  had  persisted  in  hauling  the 
Pullman  cars.  Was  there  anything  unlawful  in  this?  If 
not,  then  the  prisoners  and  the  members  of  the  American 
Railway  Union  were  engaged  in  no  unlawful  combination  or 
conspiracy.  The  allegation  that  the  prisoners,  officers  and 
directors  of  the  American  Railway  Union  did  issue  and  pro- 
mulgate certain  orders  and  requests  to  the  members  of  the 
union  in  the  service  of  certain  railway  companies  in  pursu- 
ance of  said  [575]  unlawful  purpose  or  conspiracy,  did  not 
make  the  purpose  unlawful,  when  the  facts  stated  in  the  bill 
show  that  the  purpose  was  not  unlawful.  All  that  the  prison- 
ers are  charged  with  threatening  to  do,  or  having  done,  was 
for  the  purpose,  primarily,  of  bringing  about  an  adjustment 
of  the  differences  between  the  Pullman  Company  and  its 
employ^    It  is  only  incidentally  in  pursuit  of  this  lawful 
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purpose  Uiat  prisoners  are  charged  with  obstructing  com- 
merce. 

The  boycott  of  the  PuUman  sleepers  was,  as  the  bill  shows, 
not  to  obstruct  commerce,  but  for  an  entirely  different  pur- 


It  was  not  unlawful  for  the  American  Railway  Union  to 
call  off  the  members  of  the  organization,  although  it  might 
incidentally  affect  the  operation  of  the  railroads.  Refusing 
to  work  for  a  railroad  company  is  no  crime,  and  though  such 
action  may  incidentally  delay  the  mails  or  interfere  with 
interstate  commerce,  it  being  a  lawful  act,  and  not  done  for 
that  purpose,  is  no  offence. 

II.  In  the  proceeding  now  before  the  court  the  main  ques- 
tion is  whether  the  bill  states  a  case  over  which  a  court  of 
equity  has  jurisdiction ;  if  not,  then  the  injunction  was  void 
and  the  prisoners  are  entitled  to  their  discharge. 

This  court  has  often  said  that  equity  jurisdiction  of  the 
Federal  courts  is  such  as  was  exercised  by  the  high  court  of 
chancery  of  England  at  the  time  of  the  adoption  of  the  Con- 
stitution, or  has  been  conferred  upon  them  by  Congress. 
MUU  V.  Cohn,  150  U.  S.  202. 

This  is  not  a  bill  by  the  owner  of  property  to  prevent  an 
irreparable  injury.  The  government  does  not  own  the  rail- 
roads. It  is  a  bill  by  the  government  to  prevent  interfer- 
ence with  the  private  property  of  the  citizen,  lest  such  inter- 
ference restrain  commerce  among  the  States. 

It  was  said  by  this  court,  {License  Tax  CaseSy  5  Wall.  470,) 
alluding  to  the  internal  commerce  or  domestic  trade  of  the 
States:  "  Over  this  commerce  Congress  has  no  power  of  reg- 
ulation, nor  any  direct  control.  This  power  belongs  exclu- 
sively to  the  States.  No  interference  by  Congress  with  the 
business  of  citizens  transacted  within  a  State  is  warranted 
by  the  Constitution,  except  such  as  is  strictly  incidental  to 
the  exercise  of  [676]  powers  clearly  granted  to  the  legisla- 
ture." Genesee  Chiefs  12  How.  443,  452;  Veazie  v.  Moor^ 
14  How.  568. 

The  chancery  court  of  England  entertained  no  such  juris- 
diction when  the  Constitution  was  adopted. 

If  the  prisoners  were  guilty  of  an  offence  against  the 
United  States  by  any  acts  which  interfered  with  the  trans- 
10870*»— S.  Doc.  Ill,  62-1,  vol  1 37 
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portation  of  the  mails,  the  laws  provide  for  their  punish- 
ment; but  equity  has  no  jurisdiction  to  grant  an  injunction 
to  stay  proceedings  in  a  criminal  matter.  "If  they  did," 
said  Qiief  Justice  Holt,  "  the  court  of  Queen's  Bench  would 
break  it,  and  protect  any  that  would  proceed  in  contempt  of 
it.''  Accordingly,  in  the  case  of  Lord  Montague  v.  Dudman^ 
Lord  Hardwicke  allowed  a  demurrer  to  a  bill  for  an  injunc- 
tion to  stay  proceedings  on  a  mandamus  issued  to  compel 
the  lord  of  a  manor  to  hold  a  court  "  The  court,"  he  said, 
"  has  no  jurisdiction  to  grant  an  injunction  to  stay  proceed- 
ings on  a  mandamus,  or  on  an  indictment,  or  an  information, 
or  a  writ  of  prohibition."  3  Perkins'  ed.  Daniell's  Ch.  Pr, 
1721. 

m.  It  is  not  in  the  power  of  Congress  to  confer  upon  a 
court  of  equity  jurisdiction  unless  of  an  equitable  nature, 
which  jurisdiction  over  crimes  is  not  The  Constitution 
recognizes  and  confers  upon  the  judicial  department  juris- 
diction in  certain  cases  in  law  and  equity,  and  provides  that 
trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury,  and  in  common  law  cases  preserves  the  right  of  trial 
by  jury.  It  is  not  competent  for  Congress  to  break  down 
this  distinction  between  law  and  equity  by  conferring  upon 
courts  of  equity,  jurisdiction  of  criminal  and  common  law 
cases  and  thereby  deny  parties  the  right  to  a  jury  trial. 

The  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies  does  not  apply  to  the  case  stated 
in  the  bill.  If  it  does,  then  it  is  unconstitutional.  If  a 
court  of  equity  is  authorized  to  restrain  and  prevent  persons 
from  the  commission  of  crimes  or  misdemeanors  prohibited 
by  law,  it  must  have  the  power  to  enforce  its  restraining 
order.  In  this  case  some  of  the  parties  are  sentenced  to 
imprisonment  for  six  months,  and  for  what?  For  doing 
some  of  the  things  forbidden  by  a  criminal  statute.  If  they 
have  done  none  of  the  [577]  things  forbidden,  they  have 
not  violated  the  injimction,  for  it  could  only  restrain  them 
from  doing  what  the  law  forbade.  It  follows  that  by  indi- 
rection a  court  of  equity  under  its  assumed  jurisdiction  to 
issue  injunctions  and  punish  for  contempts,  is  made  to  exe- 
cute a  criminal  statute  and  deprive  persons  of  their  liberty 
without  a  jury  trial.    This  a  court  of  equity  has  no  power 
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to  do,  nor  is  it  competent  for  Congress  to  confer  such  a 
power  on  a  court  of  equity. 

Mr.  Assistant  Attorney  General  Whitney  for  the  United 
States. 

Mr.  8.  8.  Gregory  for  the  petitioners. 

Mr.  Edwin  Wdlker  for  the  United  States. 

Mr.  Attorney  General  for  the  United  States. 

Mr.  C.  8.  Darrow  for  the  petitioners. 

Mb.  Justice  Bbeweb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  case  presented  by  the  bill  is  this :  The  United  States, 
finding  that  the  interstate  transportation  of  persons  and 
property,  as  well  as  the  carriage  of  the  mails,  is  forcibly  ob- 
structed, and  that  a  combination  and  conspiracy  exists  to 
subject  the  control  o^  such  transportation  to  the  will  of  the 
conspirators,  applied  to  one  of  their  courts,  sitting  as  a 
court  of  equity,  for  an  injimction  to  restrain  such  obstruction 
and  prevent  carrying  into  effect  such  conspiracy.  Two  ques- 
tions of  importance  are  presented:  First.  Are  the  relations 
of  the  general  government  to  interstate  commerce  and  the 
transportation  of  the  mails  such  as  authorize  a  direct  inter- 
ference to  prevent  a  forcible  obstruction  thereof?  Second. 
If  authority  exists,  as  authority  in  governmental  affairs  im- 
plies both  power  and  duty,  has  a  court  of  equity  jurisdiction 
to  issue  an  injunction  in  aid  of  the  performance  of  such  duty. 

[678]  First.  What  are  the  relations  of  the  general  govern- 
ment to  interstate  commerce  and  the  transportation  of  the 
mails?  They  are  those  of  direct  supervision,  control,  and 
management.  While  under  the  dual  system  which  prevails 
with  us  the  powers  of  government  are  distributed  between 
the  State  and  the  Nation,  and  while  the  latter  is  properly 
styled  a  government  of  enumerated  powers,  yet  within  the 
limits  of  such  enumeration  it  has  all  the  attributes  of  sov- 
ereignty, and,  in  the  exercise  of  those  enumerated  powers, 
acts  directly  upon  the  citizen,  and  not  through  the  inter- 
mediate agency  of  the  State. 
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"The  gOTernment  of  the  Union,  then,  is,  emphatically  and  truly, 
a  gorernment  of  the  people.  In  fonn  and  in  substance  it  emanates 
from  them.  Its  powers  are  granted  by  them,  and  are  to  be  exercised 
directly  on  them,  and  for  their  benefit" 

'*No  trace  is  to  be  found  in  the  Oonstltution  of  an  intention  to 
create  a  dependence  of  the  government  of  the  Union  on  those  of  the 
States,  for  the  execution  of  the  great  powers  assigned  to  it  Its 
means  are  adequate  to  its  ends ;  and  on  those  means  alone  was  it  ex- 
pected to  rely  for  the  accomplishment  of  its  ends.  To  impose  on  it 
the  necessity  of  resorting  to  means  which  it  cannot  control,  which 
another  government  may  furnish  or  withhold,  would  render  its  course 
precarious,  the  result  of  its  measures  uncertain,  and  create  a  depend- 
ence on  other  goyemments,  which  might  disappoint  its  most  important 
designs,  and  is  incompatible  with  the  language  of  the  Constitution." 
Chief  Justice  Marshall  in  McOulloch  r.  Maryland,  4  Wheat  316, 
405.  424. 

**  Both  the  States  and  the  United  States  existed  before  the  Consti- 
tution. The  people,  through  that  instrument,  established  a  more  per- 
fect union  by  substituting  a  national  government  acting,  with  ample 
power,  directly  upon  the  citizens,  instead  of  the  confederate  govern- 
ment which  acted  with  powers,  greatly  restricted,  only  upon  the 
States."    Chief  Justice  Chase  in  Lane  County  v.  Oregon,  7  Wall  71,  76. 

"  We  hold  it  to  be  an  incontrovertible  principle,  that  the  government 
of  the  United  States  may,  by  means  of  physical  force,  exercised 
through  its  official  agents,  execute  on  every  foot  of  American  soil  the 
powers  and  functions  that  belong  to  [579]  it  This  necessarily  in- 
volves the  power  to  command  obedience  to  its  laws,  and  hence  the 
power  to  keep  the  peace  to  that  extent 

••  This  power  to  enforce  its  laws  and  to  execute  its  functions  in  all 
places  does  not  derogate  from  the  power  of  the  State  to  execute  its 
laws  at  the  same  time  and  In  the  same  places.  The  one  does  not  ex- 
clude the  other,  except  where  both  cannot  be  executed  at  the  same 
time.  In  that  case,  the  words  of  the  Constitution  itself  show  which 
is  to  yield.  'This  Constitution,  and  all  laws  which  shall  be  made 
in  pursuance  thereof,  .  .  .  shall  be  the  supreme  law  of  the  land.' " 
Mr.  Justice  Bradley  In  Ba  parte  Beibold,  100  U.  S.  871,  395.  See  also. 
Schooner  Exchange  v.  McFaddon,  7  Cranch,  116,  136;  Cohens  v.  Vir- 
ginia,  6  Wheat  264,  413;  Legal  Tender  Cases,  12  Wall.  457,  665; 
Tennessee  v.  Davis,  100  U.  S.  257;  The  Chinese  Exclusion  Case,  130 
U.  S.  581 ;  In  re  V eagle,  135  U.  S.  1 :  Logan  v.  United  States,  144  U.  S. 
263 ;  Fong  7ue  Ting  v.  United  States,  149  U.  S.  698 ;  In  re  Quarles, 
ante,  532. 

Among  the  powers  expressly  given  to  the  national  gov- 
ernment are  the  control  of  interstate  conmierce  and  the  crea- 
tion and  management  of  a  post  office  system  for  the  nation. 
Article  I,  section  8,  of  the  Constitution  provides  that  "  the 
Congress  shall  have  power.  .  .  .  Third,  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States, 
and  with  the  Indian  tribes.  •  .  •  Seventh,  to  establish 
post  offices  and  post  roads." 

Congress  has  exercised  the  power  granted  in  respect  to 
interstate  commerce  in  a  variety  of  legislative  acts.  Passing 
by  for  the  present  all  that  legislation  in  respect  to  commerce 
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by  water,  and  considering  only  that  which  bears  upon  rail- 
road interstate  transportation,  (for  this  is  the  specific  matter 
involved  in  this  case,)  these  acts  may  be  noticed:  First,  that 
of  June  15, 1866,  c.  124, 14  Stat  66,  carried  into  the  Revised 
Statutes  as  section  5258,  which  provides: 

"  Whereas  the  Ck>nstltntion  of  the  United  States  confers  npon  Con- 
gress, in  express  terms,  the  power  to  regulate  commerce  among  the 
several  States,  to  establish  post  roads,  and  to  raise  and  support 
armies:  Therefore,  Be  it  enacted  by  the  [580]  Senate  and  House  of 
Representatives  of  the  United  States  of  America  in  Congress  as- 
semhledf  That  every  railroad  company  in  the  United  States  whose 
road  is  operated  by  steam,  its  successors  and  assigns,  be,  and  is  hereby, 
authorized  to  carry  upon  and  over  its  road,  boats,  bridges,  and  ferries 
all  passengers,  troops,  government  supplies,  mails,  freight,  and  prop- 
erty on  their  way  from  any  State  to  another  State,  and  to  receive 
compensation  therefor,  and  to  connect  with  roads  of  other  States  so 
as  to  form  continuous  lines  for  the  transportation  of  the  same  to  the 
place  of  destination." 

Second.  That  of  March  3, 1873,  c.  252, 17  Stat  584,  (Rev. 
Stat  §§  4386  to  4389,)  which  regulates  the  transportation  of 
live  stock  over  interstate  railroads.  Third.  That  of  May  29, 
1884,  c.  60,  §  6,  23  Stat  31,  32,  prohibiting  interstate  trans- 
portation by  railroads  of  live  stock  affected  with  any  conta- 
gious or  infectious  disease.  Fourth.  That  of  February  4, 
1887,  c.  104,  24  Stat  379,  with  its  amendments  of  March  2, 
1889,  c.  382,  25  Stat  855,  and  February  10,  1891,  c  128,  26 
Stat.  743,  known  as  the  "  interstate  commerce  act,"  by  which 
a  commission  was  created  with  large  powers  of  regulation 
and  control  of  interstate  commerce  by  railroads,  and  the  six- 
teenth section  of  which  act  gives  to  the  courts  of  the  United 
States  power  to  enforce  the  orders  of  the  commission.  Fifth. 
That  of  October  1,  1888,  c  1063,  25  Stat  501,  providing  for 
arbitration  between  railroad  interstate  companies  and  their 
employ^;  and,  sixth,  the  act  of  March  2,  1893,  c  196,  27 
Stat  531,  requiring  the  use  of  automatic  couplers  on  inter- 
state trains,  and  empowering  the  Interstate  Commerce  Com- 
mission to  enforce  its  provisions. 

Under  the  power  vested  in  Congress  to  establish  post  offices 
and  post  roads.  Congress  has,  by  a  mass  of  legislation,  estab- 
lished the  great  post  office  system  of  the  country,  with  all  its 
detail  of  organization,  its  machinery  for  the  transaction  of 
business,  defining  what  shall  be  carried  and  what  not,  and  the 
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prices  of  carriage,  and  also  prescribing  penalties  for  all 
offences  against  it. 

Obviously  these  powers  given  to  the  national  government 
over  interstate  commerce  and  in  respect  to  the  transportation 
[681]  of  the  mails  were  not  dormant  and  unused.  Congress 
had  taken  hold  of  these  two  matters,  and  by  various  and  spe- 
cific acts  had  assumed  and  exercised  the  powers  given  to  it, 
and  was  in  the  full  discharge  of  its  duty  to  regulate  interstate 
commerce  and  carry  the  mails.  The  validity  of  such  exercise 
and  the  exclusiveness  of  its  control  had  been  again  and  again 
presented  to  this  court  for  consideration.  It  is  curious  to 
note  the  fact  that  in  a  large  proportion  of  the  cases  in  re- 
spect to  interstate  commerce  brought  to  this  court  the  ques- 
tion presented  was  of  the  validity  of  state  legislation  in  its 
bearings  upon  interstate  commerce,  and  the  uniform  course  of 
decision  has  been  to  declare  that  it  is  not  within  the  com- 
petency of  a  State  to  legislate  in  such  a  manner  as  to  obstruct 
interstate  commerce.  If  a  State  with  its  recognized  powers 
of  sovereignty  is  impotent  to  obstruct  interstate  commerce, 
can  it  be  that  any  mere  volxmtary  association  of  individuals 
within  the  limits  of  that  State  has  a  power  which  the  State 
itself  does  not  possess? 

As,  under  the  Constitution,  power  over  interstate  com- 
merce and  the  transportation  of  the  mails  is  vested  in  the 
national  government,  and  Congress  by  virtue  of  such  grant 
has  assumed  actual  and  direct  control,  it  follows  that  the 
national  government  may  prevent  any  unlawful  and  forcible 
interference  therewith.  But  how  shall  this  be  accom- 
plished? Doubtless,  it  is  within  the  competency  of  Con- 
gress to  prescribe  by  legislation  that  any  interference  with 
these  matters  shall  be  offences  against  the  United  States, 
and  prosecuted  and  punished  by  indictment  in  the  proper 
courts.  But  is  that  the  only  remedy?  Have  the  vast  inter- 
ests of  the  nation  in  interstate  commerce,  and  in  the  trans- 
portation of  the  mails,  no  other  protection  than  lies  in  the 
possible  punishment  of  those  who  interfere  with  it?  To 
ask  the  question  is  to  answer  it  By  article  3,  section  2, 
clause  3,  of  the  Federal  Constitution  it  is  provided:  "The 
trial  of  all  crimes  except  in  cases  of  impeachment  shall  be  by 
jury;   and  such  trial  shall  be  held  in  the  State  where  the 
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said  crime  shall  have  been  committed."  If  all  the  inhabit- 
ants of  a  State,  or  even  a  great  body  of  them,  should  com- 
bine to  obstruct  interstate  commerce  or  the  transportation 
[682]  of  the  mails,  prosecutions  for  such  offences  had  in 
such  a  community  would  be  doomed  in  advance  to  failure. 
And  if  the  certainty  of  such  failure  was  known,  and  the 
national  government  had  no  other  way  to  enforce  the  free- 
dom of  interstate  commerce  and  the  transportation  of  the 
mails  than  by  prosecution  and  punishment  for  interference 
therewith,  the  whole  interests  of  the  nation  in  these  respects 
would  be  at  the  absolute  mercy  of  a  portion  of  the  inhabit- 
ants of  that  single  State. 

But  there  is  no  such  impotency  in  the  national  govern- 
ment. The  entire  strength  of  the  nation  may  be  used  to 
enforce  in  any  part  of  the  land  the  full  and  free  exercise  of 
all  national  powers  and  the  security  of  all  rights  entrusted 
by  the  Constitution  to  its  care.  The  strong  arm  of  the  na- 
tional government  may  be  put  forth  to  brush  away  all  ob- 
structions to  the  freedom  of  interstate  commerce  or  the 
transportation  of  the  mails.  If  the  emergency  arises,  the 
army  of  the  Nation,  and  all  its  militia,  are  at  the  service  of 
the  Nation  to  compel  obedience  to  its  laws. 

But  passing  to  the  second  question,  is  there  no  other  alter- 
native than  the  use  of  force  on  the  part  of  the  executive 
authorities  whenever  obstructions  arise  to  the  freedom  of 
interstate  commerce  or  the  transportation  of  the  mails?  Is 
the  army  the  only  instrument  by  which  rights  of  the  public 
can  be  enforced  and  the  peace  of  the  nation  preserved? 
Grant  that  any  public  nuisance  may  be  forcibly  abated 
either  at  the  instance  of  the  authorities,  or  by  any  individual 
suffering  private  damage  therefrom,  the  existence  of  this 
right  of  forcible  abatement  is  not  inconsistent  with  nor  does 
it  destroy  the  right  of  appeal  in  an  orderly  way  to  the  courts 
for  a  judicial  determination,  and  an  exercise  of  their  powers 
by  writ  of  injunction  and  otherwise  to  accomplish  the  same 
result  In  Stamford  v.  Stamford  Horse  Railroad  Co.^  66 
Connecticut,  381,  an  injimction  was  asked  by  the  borough  to 
restrain  the  company  from  laying  down  its  track  in  a  street 
of  the  borough.  The  right  of  the  borough  to  forcibly  re- 
move the  track  was  insisted  upon  as  a  ground  for  question - 
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ing  the  jurisdiction  of  a  court  of  equity,  but  the  court  sus- 
tained the  injunction,  adding:  ^'And  none  the  less  so  because 
of  its  right  to  remove  [588]  the  track  by  force.  As  a  rule, 
injunctions  are  denied  to  those  who  have  adequate  remedy 
at  law.  Where  the  choice  is  between  the  ordinary  and  the 
extraordinary  processes  of  law,  and  the  former  are  sufficient, 
the  rule  will  not  permit  the  use  of  the  latter.  In  some  cases 
of  nuisance  and  in  some  cases  of  trespass  the  law  permits  an 
individual  to  abate  the  one  and  prevent  the  other  by  force, 
because  such  permission  is  necessary  to  the  complete  protec- 
tion of  property  and  person.  When  the  choice  is  between 
redress  or  prevention  of  injury  by  force  and  by  peaceful 
process,  the  law  is  well  pleased  if  the  individual  will  con- 
sent to  waive  his  right  to  the  use  of  force  and  await  its 
action.  Therefore,  as  between  force  and  the  extraordinary 
writ  of  injunction,  the  rule  will  permit  the  latter." 

So,  in  tiie  case  before  us,  the  right  to  use  force  does  not 
exclude  the  right  of  appeal  to  the  courts  for  a  judicial  deter- 
mination and  for  the  exercise  of  all  their  powers  of  preven- 
tion. Indeed,  it  is  more  to  the  praise  than  to  the  blame  of 
the  government,  that,  instead  of  determining  for  itself  ques- 
tions of  right  and  wrong  on  the  part  of  these  petitioners  and 
their  associates  and  enforcing  that  determination  by  tiie  club 
of  the  policeman  and  the  bayonet  of  the  soldier,  it  submitted 
all  those  questions  to  the  peaceful  determination  of  judicial 
tribunals,  and  invoked  their  consideration  and  judgment  as 
to  the  measure  of  its  rights  and  powers  and  the  correlative 
obligations  of  those  against  whom  it  made  complaint.  And 
it  is  equally  to  the  credit  of  the  latter  that  the  judgment  of 
those  tribunals  was  by  the  great  body  of  them  respected,  and 
tlie  troubles  which  threatened  so  much  disaster  terminated. 

Neither  can  it  be  doubted  that  the  government  has  such  an 
interest  in  the  subject-matter  as  enables  it  to  appear  as  party 
plaintiff  in  this  suit.  It  is  said  that  equity  only  interferes 
for  the  protection  of  property,  and  that  the  government  has 
no  property  interest.  A  sufficient  reply  is  that  the  United 
States  have  a  property  in  the  mails,  the  protection  of  which 
was  one  of  the  purposes  of  this  bill.  Searight  v.  Stokes^  8 
How.  151,  169,  arose  upon  a  compact  between  the  United 
States  and  the  State  of  Pennsylvania  in  respect  to  the  Cum- 
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berland  Boad,  which  provided,  among  other  things,  ^^  that  no 
toll  shall  be  [684]  received  or  collected  for  the  passage  of  any 
wagon  or  carriage  laden  with  the  property  of  the  United 
States;  '*  the  question  being  whether  a  carriage  employed  in 
transporting  the  mails  of  the  United  States  was  one  ''  laden 
with  the  property  of  the  United  States,"  and  it  was  held 
that  it  was,  the  court,  by  Chief  Justice  Taney,  saying:  "  The 
United  States  have  unquestionably  a  property  in  the  mails. 
They  are  not  mere  common  carriers,  but  a  government,  per- 
forming a  high  official  duty  in  holding  and  guarding  its 
own  property  as  weU  as  that  of  its  citizens  committed  to  its 
care;  for  a  very  large  portion  of  the  letters  and  packages 
conveyed  on  this  road,  especially  during  the  session  of  Con- 
gress, consists  of  commxmications  to  or  from  the  officers  of 
the  executive  departments,  or  members  of  the  legislature, 
on  public  service,  or  in  relation  to  matters  of  public  concern. 
.  .  .  We  think  that  a  carriage,  whenever  it  is  carrying 
the  mail,  is  laden  with  the  property  of  the  United  States 
within  the  true  meaning  of  the  compact" 

We  do  not  care  to  place  our  decision  upon  this  ground 
alone.  Every  government,  entrusted,  by  the  very  terms  of 
its  being,  with  powers  and  duties  to  be  exercised  and  dis- 
charged for  the  general  welfare,  has  a  right  to  apply  to  its 
own  courts  for  any  proper  assistance  in  the  exercise  of  the 
one  and  the  discharge  of  the  other,  and  it  is  no  sufficient 
answer  to  its  appeal  to  one  of  those  courts  that  it  has  no 
pecuniary  interest  in  the  matter.  The  obligations  which  it 
is  under  to  promote  the  interest  of  all,  and  to  prevent  the 
wrongdoing  of  one  resulting  in  injury  to  the  general  wel- 
fare, is  often  of  itself  sufficient  to  give  it  a  standing  in  court. 
This  proposition  in  some  of  its  relations  has  heretofore  re- 
ceived the  sanction  of  this  court  In  United  States  v.  San 
Jacinto  Tin  Co,^  125  U.  S.  273,  285,  was  presented  an  appli- 
cation of  the  United  States  to  cancel  and  annul  a  patent  for 
land  on  the  ground  that  it  was  obtained  by  fraud  or  mistake. 
The  right  of  the  United  States  to  maintain  such  a  suit  was 
affirmed,  though  it  was  held  that  if  the  controversy  was  really 
one  only  between  individuals  in  respect  to  their  claims  to 
property  the  government  ought  not  to  be  permitted  to  in- 
terfere, the  court  saying:  "  If  it  be  a  question  of  property 
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a  case  must  be  made  in  which  the  court  can  afford  a  remedy  in 
[685]  regard  to  that  property;  if  it  be  a  question  of  fraud 
which  would  render  the  instrument  void,  the  fraud  must 
operate  to  the  prejudice  of  the  United  States;  and  if  it  is 
apparent  that  the  suit  is  brought  for  the  benefit  of  some  third 
party,  and  that  the  United  States  has  no  pecimiary  interest 
in  the  remedy  sought,  and  is  under  no  obligation  to  the 
party  who  will  be  benefited  to  sustain  an  action  for  his  use; 
in  short,  if  there  does  not  appear  any  obligation  on  the  part 
of  the  United  States  to  the  public  or  to  any  individual,  or 
any  interest  of  its  own,  it  can  no  more  sustain  such  an  action 
than  any  private  person  could  under  similar  circumstances." 
This  language  was  relied  upon  in  the  subsequent  case  of 
United  States  v.  Bell  Telephorie  Company^  128  U.  S.  816, 
367,  which  was  a  suit  brought  by  the  United  States  to  set 
aside  a  patent  for  an  invention  on  the  groimd  that  it  had 
been  obtained  by  fraud  or  mistake,  and  it  was  claimed  tiiat 
the  United  States,  having  no  pecuniary  interest  in  the 
subject-matter  of  the  suit,  could  not  be  heard  to  question  the 
validity  of  the  patent.  But  this  contention  was  overruled, 
the  court  saying,  in  response  to  this  argument,  after  quoting 
the  foregoing  language  from  the  San  Jacinto  case:  "This 
language  is  construed  by  counsel  for  the  appellee  in  this 
case  to  limit  the  relief  granted  at  the  instance  of  the  United 
States  to  cases  in  which  it  has  a  direct  pecuniary  interest. 
But  it  is  not  susceptible  of  such  construction.  It  was  evi- 
dently in  the  mind  of  the  court  that  the  case  before  it  was 
one  where  the  property  right  to  the  land  in  controversy  was 
the  matter  of  importance,  but  it  was  careful  to  say  that  the 
cases  in  which  the  instrumentality  of  the  court  cannot  thus 
be  used  are  those  where  the  United  States  has  no  pecuniary 
interest  in  the  remedy  sought,  and  is  also  under  no  obliga- 
tion to  the  party  who  will  be  benefited  to  sustain  an  action 
for  his  use,  and  also  where  it  does  not  appear  that  any  obliga- 
tion existed  on  the  part  of  the  United  States  to  the  public  or 
to  any  individual.  The  essence  of  the  right  of  the  United 
States  to  interfere  in  the  present  case  is  its  obligation  to  pro- 
tect the  public  from  the  monopoly  of  the  patent  which  was 
procured  by  fraud,  and  it  would  be  difficult  to  find  language 
more  aptly  used  to  include  this  in  the  class  of  cases  which 
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are  not  excluded  [586]  from  the  jurisdiction  of  the  court  by 
want  of  interest  in  the  government  of  the  United  States." 

It  is  obvious  from  these  decisions  that  while  it  is  not  the 
province  of  the  government  to  interfere  in  any  mere  matter 
of  private  controversy  between  individuals,  or  to  use  its 
great  powers  to  enforce  the  rights  of  one  against  another, 
yet,  whenever  the  wrongs  complained  of  are  such  as  affect  the 
public  at  large,  and  are  in  respect  of  matters  which  by  the 
C!onstitution  are  entrusted  to  the  care  of  the  Nation,  and 
concerning  which  the  Nation  owes  the  duty  to  all  the  citi- 
zens of  securing  to  them  their  common  rights,  then  the  mere 
fact  that  the  government  has  no  pecuniary  interest  in  the 
controversy  is  not  sufficient  to  exclude  it  from  the  courts,  or 
prevent  it  from  taking  measures  therein  to  fully  discharge 
those  constitutional  duties. 

The  national  government,  given  by  the  Constitution  power 
to  regulate  interstate  commerce,  has  by  express  statute  as- 
sumed jurisdiction  over  such  commerce  when  carried  upon 
railroads.  It  is  charged,  therefore,  with  the  duty  of  keeping 
those  highways  of  interstate  commerce  free  from  obstruction, 
for  it  has  always  been  recognized  as  one  of  the  powers  and 
duties  of  a  government  to  remove  obstructions  from  the  high- 
ways under  its  control. 

As  said  in  GUman  v.  Philadelphia,  8  Wall.  713,  724:  "  The 
power  to  regulate  commerce  comprehends  the  control  for 
that  purpose,  and  to  the  extent  necessary,  of  all  the  navigable 
waters  of  the  United  States  which  are  accessible  from  a 
State  other  than  those  in  which  they  lie.  For  this  purpose 
they  are  the  public  property  of  the  nation,  and  subject  to  all 
the  requisite  legislation  by  Congress.  This  necessarily  in- 
cludes the  power  to  keep  them  open  and  free  from  any  ob- 
struction to  their  navigation,  interposed  by  the  States  or 
otherwise;  to  remove  such  obstructions  when  they  exist;  and 
to  provide,  by  such  sanctions  as  they  may  deem  proper, 
against  the  occurrence  of  the  evil  and  for  the  punishment  of 
offenders.  For  these  purposes.  Congress  possesses  all  the 
powers  which  existed  in  the  .States  before  the  adoption  of  the 
national  Constitution,  and  which  have  always  existed  in  the 
Parliament  in  England." 

See  also  the  following  authorities  in  which  at  the  instance 
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of  [687]  the  State,  or  of  some  municipality  thereof  within 
whose  limits  the  obstructed  highway  eidsted,  a  like  power 
was  asserted :  Stamford  v.  Stamford  Horse  Railroad  Co.^  66 
Comiecticut,  381;  People  v.  VanderhUt^  28  N.  Y.  396;  State 
V.  Dayton  cfe  Southeastern  JRailroady  36  Ohio  St  434 ;  Spring- 
field V.  Connecticut  River  Railroad^  4  Gush.  63;  Attorney 
Genercd  v.  Woods^  108  Mass.  436 ;  Boston  and  Amboy  Rail- 
road Co.  V.  (jrreenwic\  25  N.  J.  Eq.  565 ;  Steams  County  v. 
St.  Cloudy  ManJeato  and  Austin  Railroad^  36  Mimiesota,  426 ; 
Rio  Grande  Railroad  Co.  y.  Brownsville^  45  Texas,  88; 
Philadelphia  v.  IZth  <&  Ibth  Street  Passenger  Railway  Co.^  8 
Phil.  648.  Indeed,  the  obstruction  of  a  highway  is  a  public 
nuisance,  4  Bl.  Com.  167,*  and  a  public  nuisance  has  always 
been  held  subject  to  abatement  at  the  instance  of  the  govern- 
ment. Attorney  General  v.  Tudor  Ice  Co.^  104  Mass.  289, 
244;  Attorney  General  y.  Jamaica  PondAqxieductCorporor 
turn,  188  Mass.  361 ;  VUlage  of  Pine  City  v.  Munchy  42  Min- 
nesota, 342;  State  v.  Goodnight^  70  Texas,  682. 

It  may  not  be  amiss  to  notice  a  few  of  the  leading  cases. 
City  of  Georgetown  v.  Alexandria  Canal  Co.^  12  Pet  91,  98, 
was  a  bill  filed  by  the  plaintiff  to  restrain  the  construction  of 
an  aqueduct  across  the  Potomac  Biver.  While  under  the 
facts  of  that  case  the  relief  prayed  for  was  denied,  yet,  the 
jurisdiction  of  the  court  was  sustained.  After  referring  to 
the  right  to  maintain  an  action  at  law  for  damages,  it  was 
said: 

"Besides  this  remedy  at  law,  it  is  now  settled,  that  a  court  of 
equity  may  take  jurisdiction  in  cases  of  public  nuisance,  by  an  In- 
formation filed  by  the  Attorney  General.  This  jurisdiction  seems  to 
have  been  acted  on  with  great  caution  and  hesitancy.  .  .  .  Yet  the 
jorisdiction  has  been  finally  sustained,  upon  the  principle  that  equity 
can  give  more  adequate  and  complete  relief  than  can  be  obtained 
at  law.  Whilst  therefore,  it  is  admitted  by  aU  that  it  is  confessedly 
one  of  delicacy,  and  accordingly  the  instances  of  its  exercise  are 
rare,  yet  it  may  be  exercised  in  those  cases  in  which  there  is  immi- 
nent danger  of  irreparable  mischief  before  the  tardiness  of  the  law 
could  reach  it" 

[688]  State  of  Pennsylvania  v.  Wheeling  Bridge  Oo.^  18 
How.  518,  was  a  bill  filed  by  the  State  of  Pennsylvania  to 
enjoin  the  erection  of  a  bridge  over  the  Ohio  River  within  the 
limits  of  the  State  of  Virginia.  As  the  alleged  obstruction 
was  not  within  the  State  of  Pennsylvania,  its  right  to  relief 
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was  only  that  of  an  individual  in  case  of  a  private  nuisance, 
and  it  was  said,  on  page  564: 

"The  injury  malces  the  obetructien  a  private  nuisance  to  the  in- 
jured party ;  and  the  doctrine  of  nuisance  appiies  to  the  case  wliere 
the  jurisdiction  is  made  out,  the  same  as  in  a  public  prosecution.  If 
the  obstruction  be  unlawful,  and  the  injury  irreparable  by  a  suit  at 
common  law,  the  Injured  party  may  claim  the  extraordinary  protec- 
tion of  a  court  of  chancery. 

''Such  a  proceeding  is  as  common  and  as  free  from  difficulty  as 
an  ordinary  injunction  bill,  against  a  proceeding  at  law,  or  to  stay 
waste  or  trespass.  The  powers  of  a  court  of  chancery  are  as  well 
adapted,  and  as  effectual  for  relief  in  the  case  of  a  prirate  nuisance, 
as  in  either  of  the  cases  named.  And,  in  regard  to  the  exercise  of 
these  powers,  it  is  of  no  importance  whether  the  eastern  channel, 
over  which  the  bridge  is  thrown,  is  wholly  within  the  limits  of  the 
State  of  Virginia.  The  Ohio  being  a  navigable  stream,  subject  to 
the  commercial  power  of  Ck>Dgress,  and  over  which  that  power  has 
been  exerted,  if  the  river  be  within  the  State  of  Virginia,  the  com- 
merce upon  it,  which  extends  to  other  States,  is  not  within  its  juris- 
diction; consequently,  if  the  act  of  Virginia  authorized  the  structure 
of  the  bridge,  so  as  to  obstruct  navigation,  it  could  afford  no  justi- 
fication to  the  bridge  company." 

Cooaaw  Mining  Co.  v.  South  Carolina^  144  U.  S.  550,  was  Sy 
bill  filed  by  the  State  in  one  of  its  own  courts  to  enjoin  the 
digging,  mining,  and  removing  phosphate  rock  and  deposits 
in  the  bed  of  a  navigable  river  within  its  territories.  The 
case  was  removed  by  the  defendant  to  the  Federal  court,  and 
in  that  court  the  relief  prayed  for  was  granted.  The  decree 
of  the  Circuit  Court  was  sustained  by  this  court,  and  in  the 
opinion  by  Mr.  Justice  Harlan,  the  matter  of  equity  jurisdic- 
tion is  discussed  at  some  length,  and  several  cases  cited,  among 
them  Attorney  General  v.  Richards^  2  Anstr.  603;  Attorney 
[689]  General  v.  Forbes^  2  My.  &  Cr.  123 ;  Gibson  v.  Smithy 
2  Atk.  182;  Attorney  General  v.  Jamaica  Pond  Aqueduct 
CorporaUon^  183  Mass.  361.  From  Attorney  General  v. 
Forbes  was  quoted  this  declaration  of  the  Lord  Chancellor: 
"  Many  cases  might  have  been  produced  in  which  the  court 
has  interfered  to  prevent  nuisances  to  public  rivers  and  to 
public  harbors;  and  the  Court  of  Exchequer,  as  well  as 
this  court,  acting  as  a  court  of  equity,  has  a  well  establi«:hed 
jurisdiction,  upon  a  proceeding  by  way  of  information,  to 
prevent  nuisances  to  public  harbors  and  public  roads;  and, 
in  short,  generally  to  prevent  public  nuisances."  And  from 
Attorney  General  v.  Jamaica  Pond  Aqueduct  these  words  of 
the  Supreme  Court  of  the  State  of  Massachusetts :  "  There  is 
another  ground  upon  which,  in  our  opinion,  this  information 
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can  be  maintained,  though  perhaps  it  belongs  to  the  same 
general  head  of  equity  jurisdiction  of  restraining  and  pre- 
venting nuisances.  The  great  ponds  of  the  Commonwealth 
belong  to  the  public,  and,  like  the  tide  waters  and  navigable 
streams,  are  under  the  control  and  care  of  the  Commonwealth. 
The  rights  of  fishing,  boating,  bathing,  and  other  like  rights 
which  pertain  to  the  public  are  regarded  as  valuable  rights, 
entitled  to  the  protection  of  the  government  ...  If  a 
corporation  or  an  individual  is  found  to  be  doing  acts  with- 
out right,  the  necessary  effect  of  which  is  to  destroy  or  impair 
these  rights  and  privileges,  it  furnishes  a  proper  case  for  an 
information  by  the  Attorney  General  to  restrain  and  prevent 
the  mischief."  An  additional  case,  not  noticed  in  that  opin- 
ion, may  also  be  referred  to,  Attorney  General  v.  Terry ^ 
L.  R.  9  Ch.  423,  in  which  an  injunction  was  granted  against 
extending  a  wharf  a  few  feet  out  into  the  navigable  part  of 
a  river,  Mellish,  L.  J.,  saying:  "If  this  is  an  indictable 
nuisance  there  must  be  a  remedy  in  the  Court  of  Chancery, 
and  that  remedy  is  by  injunction,"  and  James,  L.  J.,  adding: 
"  I  entirely  concur.  Where  a  public  body  is  entrusted  with 
the  duty  of  being  conservators  of  a  river,  it  is  their  duty  to 
take  proceedings  for  the  protection  of  those  who  use  the 
river." 

It  is  said  that  the  jurisdiction  heretofore  exercised  by  the 
national  government  over  highways  has  been  in  respect  to 
[690]  waterways — the  natural  highways  of  the  country — 
and  not  over  artificial  highways  such  as  railroads;  but  the 
occasion  for  the  exercise  by  Congress  of  its  jurisdiction  over 
the  latter  is  of  recent  date.  Perhaps  the  first  act  in  the  course 
of  such  legislation  is  that  heretofore  referred  to,  of  June  14, 
1860,  but  the  basis  upon  which  rests  its  jurisdiction  over 
artificial  highways  is  the  same  as  that  which  supports  it  over 
the  natural  highways.  Both  spring  from  the  power  to  regu- 
late commerce.  The  national  government  has  no  separate 
dominion  over  a  river  within  the  limits  of  a  State;  its  juris- 
diction there  is  like  that  over  land  within  the  same  State. 
Its  control  over  the  river  is  simply  by  virtue  of  the  fact  that 
it  is  one  of  the  highways  of  interstate  and  international 
commerce.  The  great  case  of  Gibbons  v.  Ogden^  9  Wheat  1, 
197,  in  which  the  control  of  Congress  over  inland  waters  was 
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asserted,  rested  that  control  on  the  grant  of  the  power  to 
regulate  commerce.  The  argument  of  the  Chief  Justice  was 
that  commerce  includes  navigation,  '^  and  a  power  to  regulate 
navigation  is  as  expressly  granted  as  if  that  term  had  been 
added  to  the  word  '  commerce.' "  In  order  to  fully  regulate 
commerce  with  foreign  nations  it  is  essential  that  the  power 
of  Congress  does  not  stop  at  the  borders  of  the  nation,  and 
equally  so  as  to  commerce  among  the  States: 

"The  power  of  Oongrese,  then,  comprehends  navigation  within  tlie 
limits  of  every  State  in  the  Union,  so  far  as  that  navigation  may  be, 
in  any  manner,  connected  with  ''commerce  with  foreign  nations,  or 
among  the  several  States,  or  with  the  Indian  tribes."  It  may,  of  con- 
sequence, pass  the  jurisdictional  line  of  New  Tork,  and  act  upon  the 
very  waters  to  which  the  prohibition  now  under  consideration  ap- 
plies." 

See  also  Gilman  v.  Philadelphia^  3  Wall.  713,  725,  in  which 
it  was  said :  "  Wherever  *  commerce  among  the  States '  goes, 
the  power  of  the  nation,  as  represented  in  this  court,  goes 
with  it  to  protect  and  enforce  its  rights.'' 

Up  to  a  recent  date  commerce,  both  interstate  and  inter- 
national, was  mainly  by  water,  and  it  is  not  strange  that  both 
the  legislation  of  Congress  and  the  cases  in  the  courts  have 
been  principally  concerned  therewith.  The  fact  that  in  recent 
[691]  years  interstate  commerce  has  come  mainly  to  be  car- 
ried on  by  railroads  and  over  artificial  highways  has  in  no 
manner  narrowed  the  scope  of  the  constitutional  provision,  or 
abridged  the  power  of  Congress  over  such  commerce.  On 
the  contrary,  the  same  fulness  of  control  exists  in  the  one  case 
as  in  the  other,  and  the  same  power  to  remove  obstructions 
from  the  one  as  from  the  other. 

Constitutional  provisions  do  not  change,  but  their  operation 
extends  to  new  matters  as  the  modes  of  business  and  the 
habits  of  life  of  the  people  vary  with  each  succeeding  genera- 
tion. The  law  of  the  common  carrier  is  the  same  to-day  as 
when  transportation  on  land  was  by  coach  and  wagon,  and  on 
water  by  canal  boat  and  sailing  vessel,  yet  in  its  actual  opera- 
tion it  touches  and  regulates  transportation  by  modes  then 
unknown,  the  railroad  train  and  the  steamship.  Just  so  is  it 
with  the  grant  to  the  national  government  of  power  over  in- 
terstate commerce.  The  Constitution  has  not  changed.  The 
power  is  the  same.  But  it  operates  to-day  upon  modes  of 
interstate  commerce  unknown  to  the  fathers,  and  it  will  oper- 
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ate  with  equal  force  upon  any  new  modes  of  such  commerce 
which  the  future  may  develop. 

It  is  said  that  seldom  have  the  courts  assumed  jurisdiction 
to  restrain  by  injunction  in  suits  brought  by  the  government, 
either  state  or  national,  obstructions  to  highways,  either 
artificial  or  naturaL  This  is  undoubtedly  true,  but  the  rea- 
son is  that  the  necessity  for  such  interference  has  only  been 
occasional.  Ordinarily  the  local  authorities  have  taken  full 
control  over  the  matter,  and  by  indictment  for  misdemeanor, 
or  in  some  kindred  way,  have  secured  the  removal  of  the  ob- 
struction and  the  cessation  of  the  nuisance.  As  said  in  Attor- 
ney General  v.  Brovm^  24  N.  J.  Eq.  (9  C.  E.  Green)  89,  91 : 
"  The  jurisdiction  of  courts  of  equity  to  redress  the  grievance 
of  public  nuisances  by  injunction  is  undoubted  and  clearly 
established;  but  it  is  well  settled  that,  as  a  general  rule, 
equity  will  not  interfere,  where  the  object  sought  can  be  as 
well  attained  in  the  ordinary  tribxmals.  Attorney  OeneraH 
V.  New  Jersey  Railroad^  2  C.  E.  Green,  (17  N.  J.  Eq.,)  136; 
Jersey  City  v.  City  of  Hudson^  2  Beasley,  (13  N.  J.  Eq.,) 
420, 426 ;  Attorney  [693 J  General  v.  Heishon^  3  C.  E.  Green, 
(18  N.  J.  Eq.,)  410;  Morris  <&  Essex  Railroad  v.  Prudden^  5 
C.  E.  Green,  (20  N.  J.  Eq.,)  530,  532;  High  on  Injxmctions, 
§  521.  And  because  the  remedy  by  indictment  is  so  effica- 
cious, courts  of  equity  entertain  jurisdiction  in  such  cases 
with  great  reluctance,  whether  their  intervention  is  invoked 
at  the  instance  of  the  attorney  general,  or  of  a  private  indi- 
vidual who  suffers  some  injury  therefrom  distinct  from  that 
of  the  public, 'and  they  will  only  do  so  where  there  appears  to 
be  a  necessity  for  their  interference.  Rowe  v.  The  Granite 
Bridge  Corporation^  21  Pick.  340,  347;  Morris  <&  Essex  Rail- 
road V.  Prudden^  supra.  The  jurisdiction  of  the  court  of 
chancery  with  regard  to  public  nuisances  is  founded  on  the 
irreparable  damage  to  individuals,  or  the  great  public  injury 
which  is  likely  to  ensue.  3  Daniell's  Ch.  Pr.  3d  ed.  Perkins's, 
1740."  Indeed,  it  may  be  affirmed  that  in  no  well-considered 
case  has  the  power  of  a  court  of  equity  to  interfere  by  injunc- 
tion in  cases  of  public  nuisance  been  denied,  the  only  denial 
ever  being  that  of  a  necessity  for  the  exercise  of  that  jurisdic- 
tion under  the  circumstances  of  the  particular  case.  Story's 
Eq.  Jur.  §§  921,  923,  924;  Pomeroy's  Eq.  Jur.  §  1349;  ffigh 
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on  Injunctions,  §§  74:5  and  1654;  2  Daniell's  Ch.  PL  and  Pn 
4th  ed  p.  1686. 

That  the  bill  filed  in  this  case  alleged  special  facts  calling 
for  the  exercise  of  all  the  powers  of  the  court  is  not  open  to 
question.  The  picture  drawn  in  it  of  the  vast  interests  in- 
Tolved,  not  merely  of  the  city  of  Chicago  and  the  State  of 
Illinois,  but  of  all  the  States,  and  the  general  confusion  into 
whidi  the  interstate  commerce  of  the  country  was  thrown; 
the  forcible  interference  with  that  commerce;  the  attempted 
exercise  by  individuals  of  powers  belonging  only  to  govern- 
ment, and  the  threatened  continuance  of  sudi  invasions  of 
public  right,  presented  a  condition  of  affairs  which  called  for 
the  fullest  exercise  of  all  the  powers  of  the  courts.  If  ever 
there  was  a  special  exigency,  one  which  demanded  that  the 
court  should  do  all  that  courts  can  do,  it  was  disclosed  by  this 
hill,  and  we  need  not  turn  to  the  public  history  of  the  day, 
which  only  reaffirms  with  clearest  emphasis  all  its  allegations. 

The  difference  between  a  public  nuisance  and  a  private  nui- 
[593]  sance  is  that  the  one  affects  the  people  at  large  and  the 
other  simply  the  individuaL  The  quality  of  the  wrong  is  the 
same,  and  tiie  jurisdiction  of  the  courts  over  them  rests  upon 
the  same  principles  and  goes  to  the  same  extent  Of  course, 
circumstances  may  exist  in  one  case,  which  do  not  in  another, 
to  induce  the  court  to  interfere  or  to  refuse  to  interfere  by  in- 
junction, but  the  jurisdiction,  the  power  to  interfere,  exists  in 
all  cases  of  nuisance.  True,  many  more  suits  are  brought  by 
individuals  than  by  the  public  to  enjoin  nuisances,  but  there 
are  two  reasons  for  thi&  First,  the  instances  are  more  numer- 
ous of  private  than  of  public  nuisances;  and,  second,  often 
that  which  is  in  fact  a  public  nuisance  is  restrained  at  the  suit 
of  a  private  individual,  whose  right  to  relief  arises  because  of 
a  special  injury  resulting  therefrom. 

Again,  it  is  objected  that  it  is  outside  of  the  jurisdiction  of 
a  court  of  equity  to  enjoin  the  commission  of  crimes.  This, 
as  a  general  proposition,  is  unquestioned.  A  diancellor  has 
no  criminal  jurisdiction.  Something  more  than  the  threat- 
ened conmiission  of  an  offence  against  the  laws  of  the  land 
is  necessary  to  call  into  exercise  the  injunctive  powers  of  the 
court  There  must  be  some  interferences,  actual  or  threat- 
ened, with  property  or  rights  of  a  pecuniary  nature,  but  wheQ 
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such  interferences  appear  the  jurisdiction  of  a  court  of  equity 
arises,  and  is  not  destroyed  by  the  fact  that  they  are  ac- 
companied by  or  are  themselves  violations  of  the  criminal 
law.  Thus,  in  Cranford  v.  Tyrrell^  128  N.  Y.  341,  an  injunc- 
tion to  restrain  the  defendant  from  keeping  a  house  of  ill- 
fame  was  sustained,  the  court  saying,  on  page  344:  "That 
the  perpetrator  of  the  nuisance  is  amenable  to  the  provisions 
and  penalties  of  the  criminal  law  is  not  an  answer  to  an  action 
against  him  by  a  private  person  to  recover  for  injury  sus- 
tained, and  for  an  injunction  against  the  continued  use  of 
his  premises  in  such  a  manner."  And  in  Mobile  v.  Louis- 
vtUe  dk  Nashville  Railroad^  84  Alabama,  115, 126,  is  a  similar 
declaration  in  these  words:  "The  mere  fact  that  an  act  is 
criminal  does  not  divest  the  jurisdiction  of  equity  to  prevent 
it  by  injunction,  if  it  be  also  a  violation  of  property  rights, 
and  the  party  aggrieved  has  no  other  adequate  remedy  for 
the  prevention  of  the  irreparable  [594]  injury  which  will 
result  from  the  failure  or  inability  of  a  court  of  law  to  re- 
dress such  rights." 

The  law  is  full  of  instances  in  which  the  same  act  may  give 
rise  to  a  civil  action  and  a  criminal  prosecution.  An  assault 
with  intent  to  kill  may  be  punished  criminally,  under  an  in- 
dictment therefor,  or  will  support  a  civil  action  for  damages, 
and  the  same  is  true  of  all  other  offences  which  cause  injury 
to  person  or  property.  In  such  cases  the  jurisdiction  of  the 
civil  court  is  invoked,  not  to  enforce  the  criminal  law  and 
punish  the  wrongdoer,  but  to  compensate  the  injured  party 
for  the  damages  which  he  or  his  property  has  suffered,  and  it 
is  no  defence  to  the  civil  action  that  the  same  act  by  the  de- 
fendant exposes  him  also  to  indictment  and  punishment  in  a 
court  of  criminal  jurisdiction.  So  here,  the  acts  of  the  de- 
fendants may  or  may  not  have  been  violations  of  the  criminal 
law.  If  they  were,  that  matter  is  for  inquiry  in  other  pro- 
ceedings. The  complaint  made  against  them  in  this  is  of 
disobedience  to  an  order  of  a  civil  court,  made  for  the  protec- 
tion of  property  and  the  security  of  rights.  If  any  criminal 
prosecution  be  brought  against  Uiem  for  the  criminal  offences 
alleged  in  the  bill  of  complaint,  of  derailing  and  wrecking 
engines  and  trains,  assaulting  and  disabling  employ^  of  the 
railroad  companies,  it  will  be  no  defence  to  such  prosecution 
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that  they  disobeyed  the  orders  of  injunction  served  upon  them 
and  have  been  punished  for  such  disobedience. 

Nor  is  there  in  this  any  invasion  of  the  constitutional  right 
of  trial  by  jury.  We  fully  agree  with  counsel  that  "  it  mat- 
ters not  what  form  the  attempt  to  deny  constitutional  right 
may  take.  It  is  vain  and  ineffectual,  and  must  be  so  declared 
by  the  courts,"  and  we  reaffirm  the  declaration  made  for  the 
court  by  Mr.  Justice  Bradley  in  Boyd  v.  United  States^  116 
U.  S.  616,  635,  that  "  it  is  the  duty  of  courts  to  be  watchful 
for  the  constitutional  rights  of  the  citizen,  and  against  any 
stealthy  encroachments  thereon.  Their  motto  should  be 
ohata  principiisJ*^  But  the  power  of  a  court  to  make  an  order 
carries  with  it  the  equal  power  to  punish  for  a  disobedience 
of  that  order,  and  the  inquiry  as  to  the  question  of  disobedi- 
ence has  been,  from  time  immemorial,  the  special  function 
of  the  court  And  [695]  this  is  no  technical  rule.  In  order 
that  a  court  may  compel  obedience  to  its  orders  it  must  have 
the  right  to  inquire  whether  there  has  been  any  disobedience 
thereof.  To  submit  the  question  of  disobedience  to  another 
tribunal,  be  it  a  jury  or  another  court,  would  operate  to  de- 
prive the  proceeding  of  half  its  efficiency.  In  the  Case  of 
Tates^  4  Johns.  314,  369,  Chancellor  Kent,  then  Chief  Jus- 
tice of  the  Supreme  Court  of  the  State  of  New  York,  said : 
"  In  the  Case  of  The  Earl  of  Shaftesbury,  2  St.  Trials,  615; 
S.  C.  1  Mod.  144,  who  was  imprisoned  by  the  House  of  Lords 
for  *  high  contempts  committed  against  it,'  and  brought  into 
the  King's  Bench,  the  court  held  that  they  had  no  authority 
to  judge  of  the  contempt,  and  remanded  the  prisoner.  The 
court,  in  that  case,  seem  to  have  laid  down  a  principle  from 
which  they  never  have  departed,  and  which  is  essential  to 
the  due  administration  of  justice.  This  principle  that  every 
court,  at  least  of  the  superior  kind,  in  which  great  confidence 
is  placed,  must  be  the  sole  judge,  in  the  last  resort,  of  con- 
tempts arising  therein,  is  more  explicitly  defined  and  more 
emphatically  enforced  in  the  two  subsequent  cases  of  the 
Queen  v.  Paty  and  others,  and  of  the  King  v.  Crosby.^  And 
again,  on  page  371, "  Mr.  Justice  Blackstone  pursued  the  same 
train  of  observation,  and  declared  that  all  courts,  by  which 
he  meant  to  include  the  two  houses  of  Parliament,  and  the 
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courts  of  Westminster  Hall,  could  have  no  control  in  matters 
of  contempt.  That  the  sole  adjudication  of  contempts,  and 
the  punishments  thereof  belonged  exclusively,  and  without 
interfering,  to  each  respective  court"  In  Watson  v.  WU- 
liams^  86  Mississippi,  331,  341,  it  was  said :  "  The  power  to 
fine  and  imprison  for  contempt,  from  the  earliest  history  of 
jurisprudence,  has  been  regarded  as  a  necessary  incident  and 
attribute  of  a  court,  without  which  it  could  no  more  exist 
than  without  a  judge.  It  is  a  power  inherent  in  all  courts 
of  record,  and  coexisting  with  them  by  the  wise  provisions 
of  the  common  law.  A  court  without  the  power  effectually 
to  protect  itself  against  the  assaults  of  the  lawless,  or  to  en- 
force its  orders,  judgments,  or  decrees  against  the  recusant 
parties  before  it,  would  be  a  disgrace  to  the  legislation,  and 
a  stigma  upon  the  age  which  invented  it"  In  Cart- 
[696]  wrighfs  Case^  114  Mass.  230,  238,  we  find  this  lan- 
guage: "The  summary  power  to  commit  and  punish  for 
contempts  tending  to  obstruct  or  degrade  the  administration 
of  justice  is  inherent  in  courts  of  chancery  and  other  superior 
courts,  as  essential  to  the  execution  of  their  powers  and  to 
the  maintenance  of  their  authority,  and  is  part  of  the  law  of 
the  land,  within  the  meaning  of  Magna  Charta  and  of  the 
twelfth  article  of  our  Declaration  of  Rights."  See  also 
United  States  v.  Hudson^  7  Cranch,  32 ;  Anderson  v.  Dunn^ 
6  Wheat  204;  Ex  parte  Robinson^  19  Wall.  605;  Mugler  v. 
Kansas,  123  U.  S.  623,  672;  Ex  parte  Terry,  128  U.  S.  289; 
EUenbecker  v.  Plymouth  County,  134  U.  S.  31,  36,  in  which 
Mr.  Justice  Miller  observed:  "If  it  has  ever  been  under- 
stood that  proceedings  according  to  the  common  law  for 
contempt  of  court  have  been  subject  to  the  right  of  trial  by 
jury,  we  have  been  unable  to  find  any  instance  of  it;  "  Inter- 
state Commerce  Commission  v.  Brimson,  164  U.  S.  447,  488. 
In  this  last  case  it  was  said  "  surely  it  cannot  be  supposed  that 
the  question  of  contempt  of  the  authority  of  a  court  of  the 
United  States,  committed  by  a  disobedience  of  its  orders, 
is  triable,  of  right,  by  a  jury." 

In  brief,  a  court,  enforcing  obedience  to  its  orders  by  pro- 
ceedings for  contempt,  is  not  executing  the  criminal  laws  of 
the  land,  but  only  securing  to  suitors  the  ri^ts  whidi  it  has 
adjudged  them  entitled  to. 
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Further,  it  is  said  by  counsel  in  tiieir  brief: 

**  No  case  can  be  cited  wbere  ench  a  biU  in  belialf  of  tbe  iorereign 
has  been  entertained  against  riot  and  mob  violence,  tliough  occnring 
on  the  highway.  It  is  not  snch  fltf  nl  and  temporary  obstmction  that 
constltntes  a  nuisance.  The  strong  hand  of  executiye  power  is  re- 
quired to  deal  with  such  lawless  demonstrations. 

**  Tbe  courts  should  stand  aloof  from  them  and  not  invade  executiye 
prerogative,  nor  even  at  the  behest  or  request  of  the  executive  travel 
out  of  the  beaten  path  of  well-settled  Judicial  authority.  A  mob  can- 
not be  suppressed  by  injunction;  nor  can  its  leaders  be  tried,  con- 
victed, and  sentenced  in  equity. 

**  It  Is  too  great  a  strain  upon  the  Judicial  branch  of  the  [597]  gov- 
emmait  to  impose  this  essentially  executive  and  military  power  upon 
courts  of  chancery." 

We  do  not  perceive  that  this  argument  questions  the  juris- 
diction of  the  court,  but  only  the  expediency  of  the  action  of 
the  government  in  appljring  for  its  process.  It  surely  cannot 
be  seriously  contended  that  the  court  has  jurisdiction  to  en- 
join the  obstruction  of  a  highway  by  one  person,  but  that  its 
jurisdiction  ceases  when  the  obstruction  is  by  a  hundred  per- 
sons. It  may  be  true,  as  suggested,  that  in  the  excitement  of 
passion  a  mob  will  pay  little  heed  to  processes  issued  from  the 
courts,  and  it  may  be,  as  said  by  coimsel  in  argument,  that  it 
would  savor  somewhat  of  the  puerile  and  ridiculous  to  have 
read  a  writ  of  injunction  to  Lee's  army  during  the  late  civil 
war.  It  is  doubtless  true  that  inter  anna  leges  sUentj  and  in 
the  throes  of  rebellion  or  revolution  the  processes  of  civil 
courts  are  of  little  avail,  for  the  power  of  the  courts  rests  on 
the  general  support  of  the  people  and  their  recognition  of  the 
fact  that  peaceful  remedies  are  the  true  resort  for  the  cor- 
rection of  wrongs.  But  does  not  counsel's  argument  imply 
too  much?  Is  it  to  be  assumed  that  these  defendants  were 
conducting  a  rebellion  or  inaugurating  a  revolution,  and  that 
they  and  their  associates  were  thus  placing  themselves  beyond 
the  reach  of  the  civil  process  of  the  courts?  We  find  in  the 
opinion  of  the  Circuit  Court  a  quotation  from  the  testimony 
given  by  one  of  the  defendants  before  the  United  States 
Strike  Commission,  which  is  sufficient  answer  to  this  sug- 
gestion: 

"As  soon  as  the  employ^  found  that  we  were  arrested,  and  taken 
from  the  scene  of  action,  they  became  demoralized,  and  that  ended 
the  strike.  It  was  not  the  soldiers  that  ended  the  strike.  It  was  not 
the  old  brotherhoods  that  ended  the  strike.  It  was  simply  the  United 
States  courts  that  ended  the  strike.  Our  men  were  hi  a  position  that 
never  would  have  been  shaken,  under  any  circumstances,  if  we  had 
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been  permitted  to  remain  upon  the  field  among  them.  Once  we  were 
taken  from  the  scene  of  action,  and  restrained  from  sending  teiegrams 
or  issuing  orders  or  answering  questions,  then  the  minions  of  the  cor- 
porations would  be  put  to  work.  [598]  .  .  .  Our  headquarters 
were  temporarily  demoralized  and  abandoned,  and  we  could  not  an- 
swer any  messages.  The  men  went  back  to  work,  and  the  ranks  were 
broken,  and  the  strike  was  broken  up,  .  .  .  not  by  the  army,  and 
not  by  any  other  power,  but  simply  and  solely  by  the  action  of  the 
United  States  courts  in  restraining  us  from  discharging  our  duties  as 
ofiicers  and  representatives  of  our  employes." 

Whatever  any  single  individual  may  have  thought  or 
planned,  the  great  body  of  those  who  were  engaged  in  these 
transactions  contemplated  neither  rebellion  nor  revolution, 
and  when  in  the  due  order  of  legal  proceedings  the  question 
of  right  and  wrong  was  submitted  to  the  courts,  and  by  them 
decided,  they  unhesitatingly  yielded  to  their  decisions.  The 
outcome,  by  the  very  testimony  of  the  defendants,  attests  the 
wisdom  of  the  course  pursued  by  the  government,  and  that 
it  was  well  not  to  oppose  force  simply  by  force,  but  to  invoke 
the  jurisdiction  and  judgment  of  those  tribunals  to  whom  by 
the  CJonstitution  and  in  accordance  with  the  settled  conviction 
of  all  citizens  is  committed  the  determination  of  questions  of 
right  and  wrong  between  individuals,  masses,  and  States. 

It  must  be  borne  in  mind  that  this  bill  was  not  simply  to 
enjoin  a  mob  and  mob  violence.  It  was  not  a  bill  to  command 
a  keeping  of  the  peace ;  much  less  was  its  purport  to  restrain 
the  defendants  from  abandoning  whatever  employment  they 
were  engaged  in.  The  right  of  any  laborer,  or  any  nimiber  of 
laborers,  to  quit  work  was  not  challenged.  The  scope  and 
purpose  of  the  bill  was  only  to  restrain  forcible  obstructions 
of  the  highways  along  which  interstate  commerce  travels  and 
the  mails  are  carried.  And  the  facts  set  forth  at  length  are 
only  those  facts  which  tend  to  show  that  the  defendants 
were  engaged  in  such  obstructions. 

A  most  earnest  and  eloquent  appeal  was  made  to  us  in 
eulogy  of  the  heroic  spirit  of  those  who  threw  up  their  em- 
ployment, and  gave  up  their  means  of  earning  a  livelihood, 
not  in  defence  of  their  own  rights,  but  in  sympathy  for  and 
to  assist  others  whom  they  believed  to  be  wronged.  We 
yield  to  none  in  our  admiration  of  any  act  of  heroism  or  self- 
sacrifice,  but  we  may  be  permitted  to  add  that  it  is  a  lesson 
[699]  which  cannot  be  learned  too  soon  or  too  thoroughly 
that  under  this  government  of  and  by  the  people  the  means  of 
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redress  of  all  wrongs  are  through  the  courts  and  at  the  ballot- 
box,  and  that  no  wrong,  real  or  fancied,  carries  with  it  legal 
warrant  to  invite  as  a  means  of  redress  the  cooperation  of  a 
mob,  with  its  accompanying  acts  of  violence. 

We  have  given  to  this  case  the  most  careful  and  anxious 
attention,  for  we  realize  that  it  touches  closely  questions  of 
supreme  importance  to  the  people  of  this  country.  Sum- 
ming up  our  conclusions,  we  hold  that  the  government  of  the 
United  States  is  one  having  jurisdiction  over  every  foot  of 
soil  within  its  territory,  and  acting  directly  upon  each  citi- 
zen ;  that  while  it  is  a  government  of  enumerated  powers,  it 
has  within  the  limits  of  those  powers  all  the  attributes  of  sov- 
ereignty ;  that  to  it  is  committed  power  over  interstate  com- 
merce and  the  transmission  of  the  mail ;  that  the  powers  thus 
conferred  upon  the  national  government  are  not  dormant, 
but  have  been  assimied  and  put  into  practical  exercise  by  the 
legislation  of  Congress;  that  in  the  exercise  of  those  powers 
it  is  competent  for  the  nation  to  remove  all  obstructions  upon 
highways,  natural  or  artificial,  to  the  passage  of  interstate 
commerce  or  the  carrying  of  the  mail ;  that  while  it  may  be 
competent  for  the  government  (through  the  executive  branch 
and  in  the  use  of  the  entire  executive  power  of  the  nation)  to 
forcibly  remove  all  such  obstructions,  it  is  equally  within  its 
competency  to  appeal  to  the  civil  courts  for  an  inquiry  and 
determination  as  to  the  existence  and  character  of  any  alleged 
obstructions,  and  if  such  are  found  to  exist,  or  threaten  to 
occur,  to  invoke  the  powers  of  those  courts  to  remove  or 
restrain  such  obstructions;  that  the  jurisdiction  of  courts  to 
interfere  in  such  matters  by  injunction  is  one  recognized  from 
ancient  times  and  by  indubitable  authority;  that  such  juris- 
diction is  not  ousted  by  the  fact  that  the  obstructions  are 
accompanied  by  or  consist  of  acts  in  themselves  violations  of 
the  criminal  law;  that  the  proceeding  by  injunction  is  of  a 
civil  character,  and  may  be  enforced  by  proceedings  in  con- 
tempt; that  such  proceedings  are  not  in  execution  of  the 
criminal  laws  of  the  land ;  that  the  penalty  for  a  violation  of 
[600]  injunction  is  no  substitute  for  and  no  defence  to  a  pros- 
ecution for  any  criminal  offences  committed  in  the  course  of 
such  violation;  that  the  complaint  filed  in  this  case  clearly 
showed  an  existing  obstruction  of  artificial  highways  for  the 
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passage  of  interstate  commerce  and  the  transmission  of  the 
mail — an  obstruction  not  only  temporarily  existing,  but 
threatening  to  continue ;  that  under  such  complaint  the  Cir- 
cuit Court  had  power  to  issue  its  process  of  injunction;  that 
it  having  been  issued  and  served  on  these  defendants,  the  Cir- 
cuit Court  had  authority  to  inquire  whether  its  orders  had 
been  disobeyed,  and  when  it  found  that  they  had  been,  then 
to  proceed  under  section  725,  Revised  Statutes,  whidi  grants 
power  "to  punish,  by  fine  or  imprisonment,  .  .  .  dis- 
obedience, •  .  .  by  any  party  ...  or  other  person, 
to  any  lawful  writ,  process,  order,  rule,  decree  or  command," 
and  enter  the  order  of  punishment  complained  of;  and, 
finally,  that,  the  Circuit  Court,  having  full  jurisdiction  in  the 
premises,  its  finding  of  the  fact  of  disobedience  is  not  open  to 
review  on  habeas  corpus  in  this  or  any  other  court  Ex  foHe 
Watkins^  8  Pet.  198 ;  Ex  parte  Yarbrougk^  110  U.  S.  661;  Ex 
parte  Terry,  128  U.  S.  289,  805;  In  re  Swan,  150  U.  S.  687; 
United  States  v.  Pridgeon,  158  U.  S.  48. 

We  enter  into  no  examination  of  the  act  of  July  2,  1890, 
c.  647,  26  Stat  209,  upon  which  the  Circuit  Court  relied 
mainly  to  sustain  its  jurisdiction.  It  must  not  be  understood 
from  this  that  we  dissent  from  the  conclusions  of  that  court 
in  reference  to  the  scope  of  the  act,  but  simply  that  we  prefer 
to  rest  our  judgment  on  the  broader  ground  which  has  been 
discussed  in  this  opinion,  believing  it  of  importance  that  the 
principles  underlying  it  should  be  fully  stated  and  aflirmed. 

The  petition  for  a  writ  of  habeas  carpus  is 

Denied. 


[908]         LOWENSTEIN  v.  EVANS  ET  AL. 

(Olrcuit  Ck>iirt,  D.  South  Carolina.    October  9,  1896.) 

[69  Fed.,  90a] 

Monopolies  and  Trusts — Monopoly  by  State. — ^The  act  of  July  2, 
1890  (26  Stat  209,  c  647),  to  protect  trade  and  commerce  against 
nnlawful  restraints  and  monopolies,  is  not  applicable  to  the  case 
of  a  state  which,  by  its  laws,  assumes  ail  entire  monopoly  of  the 
traffic  in  intoxicating  liquors  (Act  S.  0.  Jan.  2,  1895).  A  state  is 
neither  a  "  person  "  nor  a  "  corporation,"  within  the  meaning  of  the 
act  of  congress.* 

•  Syllabus  copyrighted,  1805,  by  West  Publishing  CJo. 
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8A1IE— NtensABT  PABTm — JxmiBDicnoR  OF  Fbdbal  Cknms. — 
Where  a  person  brings  an  action  nnder  section  7  of  the  antl-tmst 
law  of  July  2,  1890,  against  the  officials  of  a  state,  to  recover  dam- 
ages for  acts  done  under  aothority  of  a  state  statute,  which  gives 
the  state  an  entire  monopoly  of  the  traffic  in  intoxicating  liquors 
(Act  S.  a  Jan.  2, 1896),  the  state  itself  is  a  necessary  party  thereto, 
and  consequently  the  federal  courts  would  have  no  Jurisdiction  of 
the  action. 

This  was  an  action  brought  under  the  seventh  section  of 
the  act  of  congress  of  July  2, 1890,  entitled  "An  act  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and  mo- 
nopolies." 

The  complaint  was  as  follows: 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court:  (1)  That  the  plaintiff,  Julius  Lowenstein,  is  a  citizen  of 
the  state  of  North  Carolina,  and  is  engaged  in  business  in  Statesvllle 
in  said  state,  under  the  name  and  style  of  Lowenstein  &  Ck>.  (2)  That 
the  defendants  are  each  and  all  of  them  citizens  of  the  state  of  South 
Carolina.  (3)  That  the  defendants  John  Gary  Evans,  D.  H.  Tomp- 
kins, and  James  Norton,  styling  themselves  a  **&tate  Board  of  Con- 
trol," and  the  defendant  Frank  M.  Mixson,  styling  himself  "State 
Commissioner,"  together  with  divers  other  persons,  to  the  plaintift 
unknown,  prior  to  the  time  hereinafter  mentioned,  under  the  pre- 
tended authority  of  a  certain  act  of  the  legislature  of  the  state  of 
South  Carolina,  entitled  "An  act  to  further  declare  the  law  in  refer- 
oice  to,  and  further  regulate  the  use,  sale,  consumption,  transporta- 
tion and  disposition  of  alcoholic  liquids  or  liquors  within  the  state 
of  South  Carolina,  and  to  police  the  same,"  approved  January  2,  1895, 
combined  to  monopolize  a  certain  part  of  the  trade  and  commerce 
among  the  states  and  foreign  nations,  to  wit,  the  trade  In  alcoholic 
liquids  and  liquors,  including  whlskys,  brandies,  wines,  ales,  and 
beer,  to  prevent  the  purchase  of  such  whlskys,  brandies,  wines,  ales, 
and  beer  from  citizens  of  other  states  and  foreign  nations,  and  to  pre- 
vent the  importation  thereof  into  this  state  in  restraint  of  the  trade 
and  commerce  l>etween  the  states  and  foreign  nations,  and  to  discrim- 
inate against  the  products  of  other  states  and  the  citizens  of  other 
states,  in  favor  of  the  products  of  the  state  of  South  Carolina  and  the 
citizens  of  said  state,  which  said  legislative  enactment  the  plaintiff 
is  advised  and  therefore  alleges  is  null  and  void,  in  this :  that  thd  same 
is  in  contravention  of  an  act  of  congress  entitled  "An  act  to  protect 
trade  and  commerce  against  unlawful  restraint  and  monopoly,"  ap- 
proved July  2,  A.  D.  1890,  in  that  the  said  legislative  enactment  under- 
takes to  and  does  create  a  monopoly  in  the  traf&c  in  alcoholic  liquors, 
and  operates  as  a  restraint  upon  the  trade  among  the  states  and  foreign 
nations  in  such  trafOa  (4)  That  the  plaintiff  now  is,  and  was  at  the 
time  hereinafter  mentioned,  engaged  in  the  business  of  a  manufac- 
turer and  wholesale  dealer  in  spirituous  liquors  at  Statesvllle,  in  the 
state  of  North  Carolina,  and  in  the  prosecution  and  conduct  of  his 
said  business,  and,  in  the  exercise  of  the  right  to  engage  in  interstate 
commerce,  he  had  from  time  to  time  sold,  shipped,  and  delivered 
whlskys  and  other  liquors  to  persons  residing  in  states,  other  than  the 
state  of  North  Carolina ;  that  in  pursuance  of  his  said  business,  and 
in  exercise  of  the  rights  conferred  by  and  reserved  in  the  constitu- 
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tion  and  laws  of  the  United  States,  on  the  27th  day  of  May,  A.  D. 
1805,  he  delivered  one  barrel  of  whisky,  of  the  yalue  of  fifty-seven  and 
[909]  "/m  dollars,  to  the  Southern  Railway  Ck)mpany,  at  Statesville, 
in  the  state  of  North  Carolina,  to  be  transported  by  said  company  and 
connecting  lines  to  Charleston,  In  the  state  of  South  Carolina,  marked 
and  consigned  to  Thomas  Hartlgan,  but  the  title  to  said  property  still 
remained  in  the  plaintiff.  (5)  That  on  the  20th  day  of  May,  A.  D.  1895, 
while  the  said  barrel  of  whisky  was  in  transit,  at  Columbia,  in  the 
state  of  South  Carolina,  and  within  this  district,  certain  persons,  to 
the  plaintiff  unknown,  without  warrant  of  law,  entered  the  cars  of 
the  common  carrier  so  engaged  in  the  transporation  of  said  whlsl^ 
and  of  interstate  commerce,  and  then  and  there  took  the  said  whisky 
and  carried  the  same  away,  and  thereafter  delivered  and  caused  said 
whisky  to  be  delivered  unto  the  defendant  Frank  M.  Mixson,  who 
thereupon,  and  in  furtherance  of  said  combination  and  monopoly, 
and  in  restraint  of  the  trade  and  of  interstate  commerce,  received  the 
same,  and  has  retained  and  detained  the  same  from  the  plaintiff. 
(6)  That  the  wrongful  and  unlawful  acts  of  the  said  persons  unknown, 
and  of  the  said  Frank  M.  Mixson,  as  aforesaid,  in  the  seizure  and  de- 
tention of  said  whisky,  was  done  in  pursuance  of  the  combination 
and  in  furtherance  of  the  monopoly  aforesaid,  and  by  and  under  the 
directions  of  the  other  defendants,  intending  thereby  to  deter  and  pre- 
vent the  plaintiff  from  engaging  in  trade  with  the  citizens  and  resi- 
dents of  the  state  of  South  Carolina,  and  to  that  extent  to  prevent 
the  plaintiff  from  engaging  in  interstate  commerce,  and  for  the  pur- 
pose of  monopolizing  the  trade  in  spirituous  liquors,  in  contravention 
of  the  act  of  congress  aforesaid.  (7)  That,  by  reason  of  the  unlawful 
seizure  and  detention  of  said  whisky,  the  plaintiff  has  been  greatly 
injured,  to  bis  damage  fifty-seven  and  "Am  dollars.  Wherefore  the 
plaintiff  demands  judgment  against  the  defendants  for  three  times 
the  amount  of  his  said  damage,  to  wit,  one  hundred  and  seventy-one 
and  "*/]«,  dollars,  for  a  reasonable  attorney's  fee,  and  for  his  costs,  as 
provided  in  the  act  of  congress  aforesaid. 

Murphy^  Farrow  dk  LegarCy  for  plaintiff. 

Wm.  A.  Barber^  Attorney-General  of  South  Carolina,  and 
0.  P.  Totonsendj  Assistant  Attorney-General,  for  defendants. 

SiMONTON,  Circuit  Judge. 

This  is  an  action  brought  under  the  seventh  section  of  the 
act  of  congress  approved  July  2,  1890,  entitled  "An  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies"  (26  Stat  209,  c.  647).  The  section  is  in  these 
words: 

"Any  person  who  shall  be  injured  In  his  property  or  business  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or 
declared  to  be  unlawful  by  this  act  may  sue  therefor  in  any  circuit 
court  of  the  United  States  in  the  district  in  which  the  defendant  re- 
sides or  is  found,  without  respect  to  the  amount  in  controversy,  and 
shall  recover  three-fold  the  damages  by  him  sustained  and  the  costs 
of  the  suit,  including  a  reasonable  counsel  fee.** 
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The  act  declares: 

**  Bvery  contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy  in  retraint  of  trade  or  commerce  among  tlie  several  states 
or  with  foreign  nations  is  hereby  declared  illegal." 

The  cause  of  action  set  out  in  the  complaint  is  on  this 
statute  of  1890,  and  seeks  the  special  remedy  provided  in  the 
statute.  The  relief  is  sought,  not  because  the  rights  of  the 
plaintiff  were  violated,  but  because  they  were  violated  in 
order  to  enforce  and  perpetuate  a  monopoly  declared  illegal 
by  this  statute.  The  defendants  interpose  a  demurrer  on 
two  grounds:  First,  that  on  the  face  of  the  complaint  this 
court  has  no  jurisdiction  of  the  matters  and  things  forming 
the  subject  of  this  action;  second,  that  from  the  face  of  the 
complaint  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  cognizable  in  this  court. 

[910]  THB  JURISDICTION. 

The  first  ground  of  demurrer  was  sustained  in  argument, 
because  this  is  an  action  against  the  state,  and  the  state  is  a 
necessary  party  thereto.  The  act  of  1890  strikes  at  contracts, 
combinations,  and  conspiracies  in  restraint  of  or  to  monopo- 
lize trade  and  commerce  among  the  several  states  or  with 
foreign  nations.  U.  S.  v.  E.  0.  Knight  Oo.^  156  U.  S.  17, 
15  Sup.  Ct.  249.  The  complaint  charges  that  the  defend- 
ants Evans,  Tompkins,  and  Norton,  styling  themselves  a 
"  State  Board  of  Control,"  and  Mixson,  styling  himself 
"State  CJommissioner,"  together  with  divers  other  persons 
to  the  plaintiff  unknown,  under  the  pretended  authority  of 
an  act  of  the  legislature  of  South  Carolina,  "giving  the 
title  of  the  act,"  combined  to  monopolize  a  certain  part  of 
the  trade  and  commerce  among  the  states  and  foreign  na- 
tions, to  wit,  the  trade  in  alcoholic  liquids  and  liquors  with 
citizens  of  other  states  and  foreign  nations,  to  prevent  their 
importation  into  this  state,  and  to  discriminate  against  the 
products  and  citizens  of  other  states  in  favor  of  the  products 
and  citizens  of  the  state  of  South  Carolina.  This  act  of  the 
legislature  of  South  Carolina,  the  complaint  avers,  is  void 
as  in  contravention  of  the  act  of  1890. 

Does  this  act  of  the  l^islature  of  South  Carolina  authorize 
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contracts  or  combinations  in  form  of  trust  <^  otherwise,  or 
conspiracy  in  restraint  of  trade  or  conmierce  among  the 
several  states  or  with  foreign  nations?  Does  it  create  a 
monopoly,  and  in  whom!  The  answer  to  this  question 
must  be  found  in  the  act  It  is  entitled  "An  act  to  further 
declare  the  law  in  reference  to  and  further  regulate  the 
use,  sale,  consumption,  transportation  and  disposition  of  alco- 
holic liquids  or  liquors  within  the  state  of  South  Carolina 
and  to  police  the  same,"  approved  January  2,  1896.  It  is 
impossible  after  examining  this  act  to  avoid  the  conclusion 
that  it  declares  in  the  state  the  monopoly  in  the  purchase 
and  sale  of  alcoholic  liquors.  Not  only  so,  but  it  protects 
this  monopoly  in  the  state  in  every  way  possible  and  by 
the  most  drastic  methods.  Every  attempt  to  interfere  with 
this  monopoly  by  the  receiving,  keeping,  vending,  giving 
away,  or  mercantile  use  of  alcoholic  liquors,  is  made  an 
offense  against  the  state,  punishable  by  criminal  proceed- 
ings in  her  name  in  her  courts.  The  governor,  secretary  of 
state,  and  comptroller  general  are  officially  charged  with 
the  direction  and  entorcement  of  this  monopoly.  The  mo- 
nopoly is  not  given  to  them.  They  have  no  pecuniary  in- 
terest whatever  in  it.  All  the  profits  of  the  monopoly  go 
to  the  state,  to  be  used  and  applied  for  public  purposes, — 
increase  of  her  revenue.  The  close  analysis  made  of  the 
act  by  the  counsel  for  the  plaintiff  shows  that  this  was 
their  conviction.  They  find  that  its  manifest  object  is  to 
raise  revenue,  and  not  to  prevent  the  consumption  of  liquor, 
except  that  owned  and  furnished  by  the  state;  that  $50,000 
was  appropriated  from  the  public  treasury  for  the  purpose 
of  purchasing  liquors  and  to  enable  the  state  to  go  into 
the  business  of  buying  and  selling  intoxicating  liquors ;  that 
liquors  are  not  contraband,  except  when  not  purchased  from 
a  dispenser, — ^that  is,  one  who  holds  and  sells  for  the  state; 
that  the  act  creates  a  monopoly.  So,  also,  Chief  Justice 
Mclver,  speaking  for  the  majority  of  the  supreme  court 
[911]  of  South  Carolina,  in  McCullough  v.  Brovm^  41  S.  C. 
220,  19  8.  E.  458,  dissecting  the  dispensary  law,  says: 

**The  manifest  object  of  the  act  is  that  the  state  shall  monopolize 
the  entire  traffic  in  intoxicating  liquors,  to  the  entire  exclusion  of  all 
persons  whomsoever,  and  this,  too,  for  the  purpose  of  profit  to  the  state 
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and  its  goTenunentml  agency.  ^  ^  ^  We  think  It  safe  to  say  that 
It  is  an  act  forbidding  the  manufacture  or  sale  of  intoxicating  liquors 
as  a  beverage  within  the  limits  of  this  state  by  any  private  indi- 
vidual, and  vesting  the  right  to  manufacture  and  sell  such  liquors  in 
the  state  exclusively,  through  certain  designated  officers  and  agents." 

This  act  of  the  legislature  of  South  Carolina  evidently  does 
nc^  create  in  nor  give  to  any  individuals  the  monopoly.  It 
gives  it  wholly  and  entirely  to  the  state. 

Now,  the  question  to  be  decided  is  not  as  to  the  constitu- 
tionalily  of  tMs  act,  nor  whether  it  be  in  the  lawful  exercise 
of  the  police  power,  but  whether, 'in  declaring  and  asserting 
this  monopoly  in  herself,  and  in  assuming  and  controlling  its 
enforcement,  the  state  comes  within  the  provisions  of  the  act 
of  congress  of  1890.  That  act,  as  has  beedi  seen,  declares 
ill^al  every  contract,  combination  in  the  form  of  a  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce 
among  the  several  states  or  with  foreign  nations.  But  by 
this  act  the  state  makes  no  contract,  enters  into  no  combina- 
tion or  ccmspiracy.  She  declares  and  asserts  in  herself  the 
monopoly  in  the  purchase  and  sale  of  liquors.  The  section 
of  the  act  of  1890,  sued  upon,  gives  a  right  of  action  for  any 
injury  by  any  other  person  or  corporation.  The  state  is  not 
a  corporation.  A  corporation  is  a  creature  of  the  sovereign 
power,  deriving  its  life  from  its  creator.  The  state  is  a 
sovereign  having  no  derivative  powers,  exercising  its  sover- 
eignty by  divine  right  The  state  gets  none  of  its  powers 
from  the  general  government.  It  has  bound  itself  by  com- 
pact with  the  other  sovereign  states  not  to  exercise  certain  of 
its  sovereign  rights,  and  has  conceded  these  to  the  Union, 
but  in  every  other  respect  it  retains  all  its  sovereignty  which 
existed  anterior  to  and  independent  of  the  Union.  Nor  can 
it  be  said  that  the  state  is  a  person  in  the  sense  of  this  act 
Even  were  this  the  case,  as  the  monopoly  now  complained  of 
is  that  of  the  state,  no  relief  can  be  had  without  making  the 
state  a  party,  and  this  destroys  the  jurisdiction  of  this  court 
No  opinion  whatever  is  expr^sed  as  to  the  right  of  the  plain- 
tiflf  for  violation  of  his  common-law  rights.  In  this  pro- 
ceeding and  under  the  act  of  1890  he  must  seek  his  remedy 
against  the  holder  of  the  monopoly;  and,  as  in  the  present 
case  the  monopoly  is  in  the  state,  tiiis  coiurt  has  no  jurisdic- 
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tion.    The  demurrer  is  sustained,  and  the  oomplaint  is  dis- 
missed. 

As  this  case  has  gone  off  on  the  demurrer,  a  copy  of  the 
complaint  is  filed  as  an  exhibit  to  the  opinion. 


[488]  PRESCOTT  &  A.  C.  R.  CO.  v.  ATCHISON,  T.  & 
S.  F.  R.  CO.  ET  AL.« 

,  (Girciilt  Ck>urt,  S.  D.  ^New  York.    January  8,  1890. 

[73  Fed.,  438.] 

Pleading — ^Intebprktation  of  Ck>MpLAiNT — Dsmubbeb. — A  complaint 
is  to  be  intennreted  as  a  whole  even  on  demurrer  and  on  motion  to 
dismiss.^ 

Railboad  Ck>MPANix8 — ^Abbangembnts  fob  Thbough  BnjJNo. — There 
is  no  principle  of  common  law  which  forbids  a  single  railroad  cor- 
poration, or  two  or  more  of  snch  corporations,  from  selecting,  from 
two  or  more  other  corporations,  one  which  they  will  employ  as  the 
agency  by  which  they  will  send  freight  beyond  their  own  lines,  on 
through  bills  of  lading,  or  as  their  agent  to  receive  freight,  and 
transmit  it  on  through  bills  to  their  own  lines,  and  without  breaking 
bulk;  and  the  right  to  make  such  selection  is  not  taken  away  by 
the  interstate  commerce  law.  tfew  York  d  N.  Ry,  Co.  ▼.  New  York 
d  N.  B.  R.  Co.,  50  Fed.  867,  explained. 

CoNTBAOTS  IN  Restbaint  OF  Tbade — AoT  JxTLT  2,  1890. — ^A  coutract  by 
which  a  railroad  company  arranges  with  another,  to  the  exclusion 
of  still  others,  for  the  interchange  of  passengers  and  freight  by 
through  tickets  and  bills  of  lading,  is  not  a  contract  in  unlawful 
restraint  of  trade,  within  the  meaning  of  the  act  of  July  2, 1890. 

This  was  an  action  by  the  Prescott  &  Arizona  Central  Rail- 
road Company  against  the  Atchison,  Topeka  &  Santa  F£ 
Railroad  Company  and  other  railroad  corporations  and  indi- 
viduals for  alleged  unlawful  discrimination  in  refusing  to 
accept  freight  from  the  plaintiff  company,  on  through  bills 
ol  lading,  while  such  freight  was  accepted  and  carried 
on  through  bills,  under  a  contract  with  other  railroad  com- 
panies.   The  case  was  heard  upon  a  motion,  by  all  of  the 

« Appeal  to  Circuit  Ck)urt  of  Appeals,  Second  Oircuit,  disml»sod  be- 
cause not  sued  out  within  six  months  after  entry  of  original  Judgment 
(84  Fed.,  213).    Not  reprinted.    Merely  a  matter  of  practice. 

»  Syllabus  and  statement  copyrighted,  1896,  by  West  Publishing  CkK 
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defendants  saTe  one,  to  direct  a  verdict  in  their  favor  upon 
the  pleadings  and  opening,  the  remaining  defendant  asking 
judgment  in  his  favor  on  demurrer. 

0.  N.  Sterry^  for  the  motion. 

Delos  McOuTdA/y  opposed. 

Laoombe,  Circuit  Judge  (orally). 

In  this  case  I  have  examined  the  authorities  submitted 
yesterday  by  the  parties  on  both  sides,  and  have  reached  the 
conclusion  that  the  motions  to  dismiss  must  be  granted.  I 
am  unable,  however,  in  so  brief  a  time  to  formulate  any 
elaborate  opinion;  and  it  will  be  sufficient  to  indicate  that 
the  lines  of  thought  which  lead  to  this  conclusion  may  be 
ascertained  by  reference  to  the  cases  of  Z7.  S.  v.  Trans-Mis- 
s<yuri  Freight  A88%  7  C.  C.  A.  16,  58  Fed.  58,  Little  Rock  <t 
M.  B.  Oo.  V.  St.  Louis  S.  W.  By.  Co.,  11  C.  C.  A.  417,  68  Fed. 
776,  and  the  Dueher  Watch-Case  Co.  Case,  14  C.  C.  A.  14, 
66  Fed.  687;  all  three  being  opinions  of  circuit  courts  of 
appeals. 

All  legislation  interfering  with  the  right  of  the  individual, 
whether  he  be  a  natural  person  or  a  corporation,  to  enter  into 
contracts  or  to  exercise  his  preferences  as  to  the  persons  with 
whom  he  shall  do  business,  should  be  cautiously  construed. 
It  is  legislation  of  a  novel  character,  and  should  not  be  ex- 
tended beyond  the  plain  import  of  the  language  used  by  the 
lawmakers.  Stripped  of  the  adjectives  and  of  the  averments 
as  to  conclusions  of  law,  the  gist  of  this  complaint  is  the 
mi^lnng  of  the  particular  contract  known  as  ^^  Exhibit  A,'' 
and  [439]  the  carrying  out  of  that  contract  according  to  its 
terms,  coupled  with  the  further  set  of  facts  that,  in  carrying 
out  that  contract  according  to  its  terms,  the  parties  thereto 
necessarily  ceased  to  continue  with  ih^  plaintiff  corporation 
the  relations  which  had  existed  before.  That  contract  con- 
templates, and  the  acts  of  ih<^  parties  defendant  set  forth  in 
the  complaint  show,  that  what  was  done  was  to  institute  a 
system  of  interchange  of  freight  and  interchange  of  passen- 
gers by  the  new  corporation  to  and  with  the  other  four  de- 
fendant corporations,  and  to  cease,  from  and  after  the  execu- 
tion of  that  contract  or  some  subsequent  date,  the  further 
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interchange  of  freight  and  passengers  on  through  bills,  and 
by  through  tickets,  with  the  plaintiff  corporation.  Now,  it 
is  true  that  the  complaint  contains  a  single  clause,  at  the 
close  of  the  sixty-ninth  paragraph,  which  uses  the  words  "  by 
utterly  refusing  to  receive  or  deliver  freight  or  passengers 
to  or  from  it."  That  language,  taken  in  its  full  scope,  im- 
ports a  refusal  to  receive  freight,  that  had  its  origin  on  the 
line  of  the  Prescott  &  Arizona  Central  Railroad  Company, 
wherever  and  under  whatever  circumstances  it  was  tendered. 
But  it  is  a  fair  rule  of  pleading  that  the  complaint  is  to  be 
interpreted,  even  upon  demurrer  and  upon  motion  to  dismiss, 
as  a  whole;  and  examining  it  a  second  time,  after  the  argu- 
ments yesterday,  with  great  care,  I  am  constrained  to  the 
conclusion  that  the  case  which  it  makes  out  is  the  case  stated 
in  general  terms  in  the  sixty-ninth  paragraph,  but  set  forth 
specifically  and  distinctly  in  the  seventy-eighth  paragraph, 
namely,  "  that  the  defendants  have  refused  to  .accept  or  de- 
liver local  and  interstate  freight  at  said  Seligman  [or  Pres- 
cott Junction]  upon  through  billing  from  or  to  the  line  of 
the  plaintiff,  in  conjimction  with  the  lines  of  said  defendants, 
although  the  said  defendants  now  accept  and  deliver  freight 
upon  through  billing  from  or  to  the  said  defendant  the  Santa 
F6,  Prescott  &  Phoenix."  And  the  illustrative  cases  whidi 
are  given  imder  another  of  the  paragraphs,  the  seventy-first, 
indicate  quite  clearly  that  the  ground  of  complaint  and  the 
case  made  by  the  bill  is  the  refusal  to  deliver  freight  on 
tlirough  bills,  and  without  breaking  bulk,  to  the  plaintiff 
corporation,  or  to  receive  freight  from  the  plaintiff  corpora- 
tion without  breaking  bulk,  and  without  rebilling,  and  the 
same  with  regard  to  passengers, — ^the  refusal  to  send  pass^i- 
gers  on  through  tickets,  or  to  accept  through  tickets  with 
passengers. 

Now,  I  know  of  no  principle  of  common  law  whidi  forbids 
an  individual  railroad  corporation,  or  two  or  three  or  more 
corporations,  from  selecting  as  to  which  one  or  two  or  more 
corporations  they  will  employ,  as  auxiliary  to  their  own 
lines,  as  the  agency  by  which  they  will  send  freight  beyond 
their  own  lines,  or  as  their  agent  to  receive  freight  on  the 
auxiliary  line  to  be  transmitted  to  their  own  line  upon 
through  bills,  and  wiihout  breaking  bulk.    And  I  do  not  find 
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ip  the  interstate  commerce  law  sufficient  to  warrant  the  con- 
clusion that  the  law  has  been  changed  in  that  particular. 
This  court,  sitting  in  May,  1892,  at  a  term  where  the  present 
judge  sat,  reached  a  somewhat  different  conclusion  in  New 
York  dk  N.  Ry.  Co.  v.  New  York  <&  N.  E.  R.  Co.,  50  Fed.  867. 
Of  that  case  it  is  to  be  said  that  the  decision  was  to  some 
extent  induced  by  the  way  [440]  in  which  the  case  came  to 
the  court,  after  action  by  the  interstate  commerce  commis- 
sion, already  partially  accepted  by  both  sides;  and,  moreover, 
there  had  not  been  at  that  time  so  exhaustive  a  judicial  ex- 
amination and  exposition  of  the  terms  of  the  interstate  com- 
merce law  as  we  now  find  in  the  authorities,  notably  in  the 
decisions  of  circuit  courts  of  appeals.  The  conclusion  is 
reached,  therefore,  that  this  was  not  a  contract  in  unlawful 
restraint  of  trade,  within  the  meaning  of  the  act  of  July  2, 
1890,  for  the  reason  that  it  was  not  so  at  conmion  law,  was 
not  made  so  by  the  interstate  commerce  statute,  and  that  the 
act  of  1890,  as  indicated  in  the  Dueber  Watch-Case  Co.  Case 
and  in  the  Trans-Missouri  Case  (which  have  been  already 
dted),  is  directed  solely  against  contracts  which  would  have 
been  unlawful  before  the  passage  of  the  act 

The  further  question  as  to  whether  the  averments  of  the 
complaint  are  sufficient,  assmning  that  the  court  be  in  error 
on  this  branch  of  the  case,  to  make  out  a  cause  of  action 
against  ilie  individual  directors,  need  not  be  considered. 
The  authorities  cited  by  the  defendants  are  very  strongly  in 
support  of  their  motion;  but  the  court  prefers  to  put  the  de- 
cision in  this  case  upon  the  broader  ground. 

The  motions,  therefore,  to  dismiss  as  to  John  J.  McCook 
individually,  as  to  the  same  as  receiver  of  the  Atchison,  To- 
peka  &  Santa  F6,  as  to  the  same  as  receiver  of  the  Atlantic 
&  Pacific,  as  to  the  same  as  trustee  of  the  Prescott  &  Arizona 
Central  Railroad  Company,  as  to  Russell  Sage,  as  to  Cecil 
Baring,  both  individually,  as  to  McCook  and  Crane,  as  exec- 
utors of  George  C.  Magoun,  and  as  to  John  J.  McCook,  as 
director  of  one  or  more  of  the  railroads  named,  are  granted ; 
and  the  demurrer  of  George  J.  Gould  to  the  bill,  on  the 
ground  that  it  does  not  set  forth  facts  sufficient  to  constitute 
a  cause  of  action,  is  sustained.  Judgment  is  therefore  di- 
rected in  favor  of  the  ipoving  parties  for  dismissal  of  the 
10870<»— 8.  Doc  111,  62-1,  vol  1 39 
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complaint,  and  the  ordinary  form  of  order  on  demurrer  will 
be  signed  when  presented.  An  exception  is  granted  as  to 
the  whole  disposition  of  the  case,  and  exceptions  separately 
as  to  each  one  of  the  separate  motions  will  be  recorded.  Stay 
of  30  days  to  plaintiff. 


[236]    NATIONAL  HARROW  CO.  v.  QUICK  ET  AL. 

(Circuit  Court  of  Appeals,  seventh  circuit    May  4,  1806.)   ' 
174  Fed.,  236.] 

[Decree  of  the  Circuit  Court  (67  Fed.,  130)  dismissing  the 
bill  for  want  of  equity  affirmed,  but  not  upon  any  ground 
having  a  bearing  upon  the  antitrust  law.  Patent  in  question 
held  to  be  void.] 


[802]  THE  CHARLES  E.  WISEWALL.* 

(District  Court,  N.  D.  New  York.    June  12. 1896.) 

[74  Fed.,  802.] 

Monopolies — Act  Jult  2,  1890 — Towage  Sebvices. — One  who  requests 
and  accepts  the  services  of  a  tug  for  towage  purposes  cannot  escape 
paying  the  reasonable  value  of  the  services  rendered,  on  the  ground 
that  the  tug  owners  are  members  of  an  association  which  is  Illegal 
under  the  act  of  July  2,  1890,  relating  to  trusts  and  monopolIe&^ 

This  was  a  libel  in  rem  by  certain  tug  owners  against  the 
steam  dredge  Charles  E.  Wisewall  to  recover  the  value  of 
certain  services  rendered  by  their  tugs  in  towing  the  dredge. 
On  final  hearing. 

Joseph  A.  Lawson  and  Isaac  N.  Lawsan,  for  libelants. 
W.  Frothingham,  for  claimant 

•  Decree  affirmed  by  Circuit  Court  of  Appeals,  Second  Circuit.  March 
2,  1898  (86  Fed.»  671).  See  p.  850,  where  the  case  is  entlUed  ''The 
Charles  B.  Wlswall." 

»  Syllabus  copyrighted,  1896,  by  West  Pabllshlng  Co. 
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CJoxE,  District  Judge  (oraUy). 

The  proof  shows  oonclosiyely  that  during  the  summer  of 
1895,  the  tugs  mentioned  in  the  libel,  rendered  services  to 
the  claimant's  dredge  in  sums  aggregating  several  hundred 
dollars.  The  claimant  seeks  to  avoid  payment  for  the  serv- 
ices thus  requested  and  accepted  by  him,  upon  the  ground 
that  the  tug  owners  were  members  of  an  association  which 
was  illegal  and  void  under  the  act  of  July  2,  1890.  The 
courts  have  found  it  very  difficult  to  apply  the  indefinite 
generalities  of  this  act  to  the  facts  of  any  given  case.  Pru- 
eott  dk  A.  0.  B.  Co.  v.  Atchison^  T.  dk  8.  F.  B.  Oo.^  T8  Fed. 
438,  and  cases  cited.  Assuming,  however,  in  order  to  avoid 
argument,  that  the  agreement  by  which  the  tugs  undertook 
to  act  in  unison  was  prohibited  by  the  act,  as  being  in  re- 
straint of  trade,  my  present  impressibft  is  that  this  assump- 
tion will  not  aid  the  claimant.  He  should  not  be  permitted 
to  repudiate  his  just  debts  to  the  individual  tugs  because 
their  association  was  illegal.  Having  asked  for  their  serv- 
ices, and  having  accepted  the  benefit  thereof,  he  should  pay. 
Counsel  for  the  claimant  asked  for  additional  time  in  whidi 
to  present  authorities  to  establish  the  proposition  that  the 
towage  contracts  were  void  and  in  restraint  of  trade  because 
the  agreement  by  which  the  tugs  were  associated  was  void  for 
that  reason.  The  au-  [803 J  thorities  furnished  fail,  in  my 
judgment,  to  meet  the  point  in  question.  It  is  a  mistake  to 
confound  the  two  contracts.  An  agreement  by  the  tug  May- 
flower to  tow  the  dredge  WisewaU,  for  a  reasonable  sum,  from 
Albany  to  Troy,  is  not  void  because  the  Mayflower  is  asso- 
ciated with  other  tugs  to  regulate  the  price  of  towing  at 
Albany.  Should  the  claimant  purchase  a  pair  of  trousers 
at  an  Albany  clothing  shop  he  would  find  it  difficult  to  avoid 
paying  their  actual  market  value  because  the  vendor  and 
other  tailors  of  that  city  had  combined  to  keep  up  prices. 
So  when  he  employs  the  Albany  tugs  during  an  entire  season 
and  receives  services  worth,  upon  the  present  proof,  over 
$900,  ho  should  not  be  permitted  to  disavow  his  just  obliga- 
tions upon  a  pretext  so  illogical.  The  tugs  do  not  ask  that 
the  dredge  shall  pay  any  more  than  tiieir  services  are  actually 
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worth.  If  they  are  worth  less  than  $924  demanded  in  the 
libel,  it  is  still  open  for  the  claimant  to  show  it  But  it  is 
unnecessary  to  pursue  the  subject  further.  Above  and  be- 
yond every  other  consideration  stands  the  indisputable  fact 
that  the  tugs  rendered  valuable  services  to  the  dredge  at  her 
request  These  debts  she  should  pay.  To  permit  her  to 
escape  would  be  aiding  a  scheme  of  repudiation.  The  tugs 
are  entitled  to  a  decree.  Unless  there  is  a  reasonable  prospect 
that  the  claimant  can  produce  testimony  reducing  the  amount 
proved  to  be  due,  a  reference  would  seem  unnecessary.  How- 
ever, if  the  claimant  desires  it  a  reference  will  be  ordered. 
The  libelants  may  amend  the  libel  in  the  respects  heretofore 
suggested  if  on  reflection  they  desire  to  do  so. 


[667]     NATIONAl^HAEROW  CO.  v.  HENCH  ET  AL.- 

(Circuit  Court,  B.  D.  Pennsylvania.    August  25,  1896.) 
[76  Fed..  667.] 

MoNOPOLiKS — Combination  of  Patent  Owners. — ^A  combinatton 
among  manufacturers  of  spring-tooth  harrows,  by  which  each  manu- 
facturer assigns  to  a  corporation  organized  for  the  purpose  the 
patents  under  which  he  is  operating,  and  takes  back  an  exclusive 
license  to  make  and  sell  the  same  style  of  harrows  previously  made 
by  him,  and  no  other,  all  the  parties  being  bound  to  sell  at  uniform 
prices,  held  to  be  an  unlawful  combination  for  the  enhancement  of 
prices,  and  in  restraint  of  trade.* 

Risley^  Robinson  A  Love^  for  complainant. 

Strawhridge  <&  Taylor  and  John  O.  Johnson^  for  defend- 
ants. 

AcHESON,  Circuit  Judge. 

The  plaintiflf,  the  National  Harrow  Company,  seeks  an 
injunction  restraining  the  defendants,  Hench  &  Dromgold, 
from  selling  float  spring-tooth  harrows,  harrow  frames,  and 
attachments  applicable  thereto,  upon  more  favorable  terms 

•Affirmed  by  Circuit  Court  of  Appeals,  Third  Circuit  (88  Fed.,  36). 
See  p.  742.  A  similarly  entitled  case  (84  Fed.,  226),  p.  746,  is  another 
suit,  brought  in  the  Circuit  Court,  N.  D.  of  New  Toi*. 

»  Syllabus  copyrighted,  1896,  by  West  Publishhig  Co. 
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as  to  price  to  purchasers  thereof  than  the  prices  stipulated  in 
two  license  contracts  annexed  to  the  bill,  and  a  decree  for  the 
specific  enforcement  of  said  contracts,  and  for  an  accounting 
at  the  rate  of  five  dollars  for  each  harrow,  etc.,  sold  in  viola- 
tion of  the  terms  of  said  license  contracts. 

Several  defenses  are  insisted  on,  but  in  the  view  I  take  of 
the  case  it  will  be  necessary  to  discuss  only  one  of  them, 
namely,  that  these  license  contracts  are  in  unreasonable  re- 
straint of  trade,  and  are  part  of  an  unlawful  combination  to 
control  the  manufacture  of  an  important  article  of  com- 
merce, to  destroy  competition  in  the  [668]  sale  thereof,  and 
maintain  high  prices.  The  National  Harrow  Company,  a 
corporation  of  the  state  of  New  York, — to  whose  contract 
rights  and  general  purposes  the  plaintiff,  a  subsequently  cre- 
ated New  Jersey  corporation,  has  succeeded, — originated  in 
a  written  agreement  between  a  number  of  leading  and  dis- 
tinct manufacturers,  under  various  United  States  letters  pat- 
ent of  float  spring-tooth  harrows,  whereby  it  was  agreed  that 
they  should  organize  a  corporation  under  the  laws  of  New 
York,  and  would  assign  to  the  corporation  all  United  States 
letters  patent  which  they  respectively  then  owned  or  should 
thereafter  acquire  relating  to  float  spring-tooth  harrows,  and 
the  good  will  of  their  business  in  such  harrows,  and  that  they 
would  not  thereafter  be  interested  in  the  manufacture  or  sale 
of  such  harrows,  except  as  agents  or  licensees  of  the  corpora- 
tion ;  that  the  corporation  should  issue  to  the  persons,  finns, 
and  corporations,  respectively,  so  assigning  to  it  their  said 
patents  and  the  good  will  of  their  business,  exclusive  licenses 
to  manufacture  and  sell  upon  their  own  account,  subject  to 
uniform  terms  and  conditions,  the  same  style  of  harrows 
which  they  were  making  and  selling  just  prior  to  the  agree- 
ment, and  that  the  corporation  itself  would  not  manufacture 
and  sell  any  style  of  harrows  covered  by  its  licenses;  that 
each  licensee  should  pay  to  the  corporation  one  dollar  on 
every  float  spring-tooth  harrow  manufactured  and  sold  by 
such  licensee,  and  that  each  person,  firm,  or  corporation 
transferring  to  the  corporation  the  good  will  of  their  float 
spring-tooth  harrow  business,  and  their  patents  relating 
thereto,  should  receive  in  payment  therefor  the  value  thereof 
as  agreed  upon  or  as  fixed  by  arbitration  in  paid-up  stock  of 
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the  corporation.  The  agreement  in  the  first  instance  was 
signed  by  six  different  manufacturers,  but  the  contract  con- 
template and  provided  that  others  should  come  into  the  ar- 
rangement and  become  parties  thereto.  Accordingly,  other 
manufacturers  of  float  spring-tooth  harrows  soon  joined  the 
combination,  which  then  embraced  22  different  persons,  firms, 
or  corporations.  Thus,  almost  the  entire  output  of  float 
spring-tooth  harrows  made  in  the  United  States  was  brought 
under  the  regulation  and  control  of  this  organization,  its 
licensees  manufacturing  and  selling  at  least  90  per  cent, 
thereof. 

The  defendants  were  the  owners  of  two  United  States  let- 
ters patent  relating  to  float  spring-tooth  harrows,  under 
which  they  had  been  manufacturing  and  selling  harrows. 
They  joined  the  combination,  and,  agreeably  to  the  provi- 
sions of  the  above-recited  agreement,  they  assigned  to  the 
New  York  corporation  their  patents,  and  that  corporation 
then  issued  to  the  defendants  a  license  to  manufacture  and 
sell  their  old  style  of  harrows.  The  New  Jersey  corporation, 
which  was  formed  in  furtherance  of  the  general  scheme,  is- 
sued to  the  defendants  a  second  license  on  terms  and  condi- 
tions substantially  like  the  former  license.  These  are  the 
two  license  contracts  here  sued  on.  The  following  stated 
provisions  are  common  to  both  licenses:  The  defendants 
agree  not  to  sell  float  spring-tooth  harrows,  float  spring-tooth 
harrow  frames  without  teeth,  or  attachments  applicable 
thereto,  at  less  prices  or  on  more  favorable  terms  of  payment 
and  delivery  to  the  purchasers  [669]  than  as  is  set  forth  in 
the  schedule  annexed  to  the  license,  unless  the  licensor  should 
reduce  the  selling  prices  and  make  more  favorable  terms  for 
purchasers,  and  that  the  defendants  will  not  directly  or  indi- 
rectly manufacture  or  sell  any  other  float  spring-tooth  har- 
rows, etc,  than  those  which  they  are  thus  licensed  to  sell  and 
market,  except  for  another  licensee,  and  then  only  of  such 
style  as  he  is  licensed  to  manufacture  and  sell.  They  agree 
to  pay  to  the  corporation  one  dollar  upon  each  float  spring- 
tooth  harrow,  eta,  manufactured  and  sold  by  them  agreeably 
to  the  terms  of  the  license,  and  the  sum  of  five  dollars  as  liqui- 
dated damages  for  every  harrow,  etc.,  manufactured  or  sold 
by  them  contrary  to  the  terms  and  provisions  of  the  license, 
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and  the  corporation  agrees  to  defend  all  euitB  for  alleged  in- 
fringement brou^t  against  tiie  licensees.  All  the  licenses 
issned  by  the  corporation  are  up<m  the  like  terms  and  condi- 
tions. 

It  will  be  perceived  that  the  corporation  through  whose 
instrumentality  the  purposes  of  the  combination  are  effected 
is  simply  clothed  with  the  legal  title  to  the  assigned  patents, 
while  the  several  assignors  are  invested  with  the  exclusive 
right  to  manufacture  and  sell  their  old  style  of  harrows 
under  their  own  patents;  but  all  of  them  must  sell  at  uni- 
form prices  and  upon  the  same  terms,  without  respect  to 
cost  or  the  merits  of  their  respective  styles  of  harrows,  and 
all  the  members  of  the  combination  are  strictly  forbidden 
to  manufacture  or  sell  any  other  style  or  kind  of  float  spring- 
tooth  harrow  than  they  are  thus  licensed  to  make  and  selL 
Now,  it  is  quite  evident  to  me,  as  well  by  the  papers  them- 
selves as  from  the  testimony  of  witnesses,  that  this  scheme 
was  devised  for  the  purpose  of  regulating  and  enhancing 
prices  for  float  spring-tooth  harrows,  and  controlling  the 
manufacture  thereof  throughout  the  whole  country,  and  that 
the  combination,  especially  by  force  of  the  numbers  engaged 
therein,  tends  to  stifle  all  competition  in  an  important  brandi 
of  business.  I  am  not  aware  that  such  a  far-reaching  ccm- 
bination  as  is  here  disclosed  has  ever  been  judicially  sus- 
tained. On  the  contrary,  the  courts  have  repeated^  ad- 
judged combinations  between  a  number  of  persons  engaged 
in  the  same  general  business  to  prevent  competition  among 
themselves,  and  maintain  prices,  to  be  against  sound  public 
policy,  and  therefore  illegal.  Morris  Run  Coal  Co.  v.  Bar- 
cUm/  Coal  Co.^  68  Pa.  St  178;  Pittsburg  Carbon  Co.  v.  Me- 
MiOiny  119  N.  Y.  46,  28  N.  E.  680;  Mors  Capsule  Co.  v. 
United  States  Capsule  Co.^  67  Fed.  414;  N ester  v.  Brewing 
Co.,  161  Pa.  St  478,  29  Atl.  102. 

I  am  not  able  to  concur  in  the  view  that  the  principle  of 
these  cases  is  inapplicable  here,  because  the  agreement  in 
questi<m  involves  patents.  It  is  true  that  a  patentee  has  the 
exclusive  control  of  his  invention  during  the  life  of  the 
patMit  He  may  practice  the  invention  or  not,  as  he  sees 
fit,  and  he  may  grant  to  others  licenses  upon  his  own  terms. 
Bat  wh^re,  as  was  the  case  here,  a  large  number  of  inde^ 


Digitized  by 


Qoo^^ 


614  76  FEDERAL  BEPOBTBB,  670. 

Opinion  of  the  Court 

pendent  manufacturing  concerns  are  engaged  in  making  and 
selling,  under  different  patents  and  in  various  forms,  an  ex- 
tensively used  article,  competition  between  them  is  the  nat- 
ural and  inevitable  result,  and  thereby  the  public  interest  is 
pro-  [670]  moted.  Therefore,  a  combination  between  such 
manufacturers,  which  imposes  a  widespread  restraint  upon 
the  trade,  and  destroys  competition,  is  as  injurious  to  the 
community,  and  as  obnoxious  to  sound  public  policy,  as  if 
the  confederates  were  dealing  in  unpatented  articles.  To 
the  present  case  may  well  be  applied  the  remarks  of  the  su- 
preme court  of  Pennsylvania  in  Morris  Run  Coal  Co.  ▼. 
Barclay  Coal  Co.^  supra:  "  This  combination  has  a  power  in 
its  confederated  form  which  no  individual  action  can  con- 
fer." By  the  united  action  of  more  than  a  score  of  different 
manufacturers,  natural  and  salutary  competition  is  de- 
stroyed. To  sanction  such  a  result,  because  accomplished 
by  a  combination  of  patentees,  would  be,  I  think,  to  pervert 
the  patent  laws.  Moreover,  it  is  to  be  noted  that  under  these 
license  contracts  the  licensees  can  only  make  or  sell  their  own 
specific  form  of  harrow.  All  other  forms,  whether  patented 
or  unpatented,  are  prohibited  to  them.  For  this  interdiction 
there  is  no  justification.  In  the  case  of  Harrow  Co.  v.  Quick^ 
76  O.  G.  1674,  67  Fed.  130,  Judge  Baker  expressed  the 
opinion  that  this  combination  was  unlawful,  and  against 
sound  public  policy.  I  am  constrained  to  regard  the  license 
contracts  sued  on  as  part  of  an  illegal  combination,  and  in 
unwarrantable  restraint  of  trade.  I  must,  therefore,  deny 
the  plaintiff  the  relief  sought  The  other  defenses  I  need 
not  consider. 

The  matter  of  the  cross  bill  was  not  much  noticed  by  coun- 
sel, if  discussed  at  all.  My  conclusion  is  that  the  plaintiffs 
therein  have  not  shown  themselves  to  be  entitled  to  affirma- 
tive relief.  They  entered  into  this  combination  voluntarily. 
The  preliminary  agreement  does  not  remain  executory  in 
any  particular.  These  cross  plaintiffs  do  not  owe  any  duty 
or  service  to  the  public,  the  performance  of  which  is  hin- 
dered by  an  improvident  and  unlawful  contract  No  special 
ground  for  equitable  relief  is  disclosed  by  the  cross  bill,  and 
the  plaintiffs  therein  do  not  require  a  decree  of  canoellation 
in  order  to  defend  against  suits  based  up<m  the  license  ocm- 
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tracts.  The  cross  bill  will  be  dismissed,  without  prejudice 
to  the  right  of  the  plaintiffs  therein  to  defend  against  suits, 
or  their  right  to  maintain  a  Jpill  should  circumstances  or 
exigencies  arise  to  justify  equitable  interposition. 

Let  a  decree  be  drawn  in  conformity  with  the  views  ex- 
pressed in  the  foregoing  opinion. 


[896]     UNITED  STATES  v.  JOINT  TRAFFIC 

ASS'N.* 

(OircQlt  Court,  8.  D.  New  Tork.    May  28, 1880.) 
[76  Fed.,  89K.] 

Rahboads — Joint  Tbaffio  Associations — Interstate  Gommiboi 
Law. — A  combliiatlon  of  railroad  companies  into  joint  traffic  asso- 
ciations, nnder  articles  of  agreement  by  which  each  road  carries  tbe 
freight  it  may  get,  over  its  own  line,  at  its  own  rates,  and  has  tbe 
earnings  to  itself,  though  providing  proportional  rates,  or  propor- 
tional division  of  traffic,  is  not  a  pooling  of  traffic  on  freights,  or 
division  of  net  proceeds  of  earnings,  within  the  prohibitions  of  the 
Interstate  commerce  law,  nor  of  the  act  of  1880  (26  8tat  208) 
against  unlawful  restraints  and  monopolies.^ 

Sams — Jubibdiotior  or  Feuebal  Gouetb. — ^The  United  States  cannot 
maintain  a  bill  in  equity  to  restrain  an  association  of  railroads  from 
carrying  into  effect  an  agreement  alleged  to  be  illegal  under  the 
interstate  commerce  law,  when  it  appears  that  it  did  not  grant  the 
charter  of,  and  has  no  proprietary  Interest  in,  any  of  the  roads.  Its 
rii^t  is  to  prosecute  for  breaches  of  the  law,  not  to  provide  remedies. 

This  was  a  bill  in  equity,  filed  by  the  United  States  against 
the  Joint  Traffic  Association  to  enjoin  alleged  violations  of 
the  interstate  commerce  law. 

Wallace  MacfarlanSy  United  States  Attorney. 

James  0.  Carter  and  Edward  J.  Phelps  {George  F.  Ed- 
mundsy  on  brief),  for  defendants. 

•  Affirmed  by  Circuit  Ck>urt  of  Appeals,  Second  Oircuit  (89  Fed., 
1020).  Memorandum  decision.  See  p.  869.  Reversed  by  Supreme 
Court  United  States  (171  U.  a,  506).    See  p.  869. 

»  Syllabus  copyrighted,  1896,  by  West  Publishing  Co. 
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Wheeler,  District  Judge. 
The  interstate  commerce  law  (24  Stat..879)  provides: 

**  Sec.  5.  That  it  shall  be  unlawftil  for  any  common  carrier  sobject 
to  the  provisions  of  this  act  to  enter  into  any  contract,  agreement,  or 
combination  with  any  other  common  carrier  or  carriers  for  the  pooling 
of  freights  of  different  and  competing  railroads,  or  to  divide  between 
them  the  aggregate  or  net  proceeds  of  the  earnings  of  snch  raihroads, 
or  any  portion  thereof;  and  in  any  [S96]  case  of  an  agreement  for  the 
pooling  of  freights  as  aforesaid,  each  day  of  its  continuance  shall  be 
deemed  a  separate  offence." 

The  act  of  1890  against  unlawful  restraints  and  monopo- 
lies (26  Stat  208)  provides: 

**  Section  1.  Brery  contract,  combination  In  the  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations  is  hereby  declared  illegal." 

The  82  railroad  companies  defendants,  immensely  engaged 
in  competitive  interstate  commerce,  have  made  an  arrange- 
ment forming  this  Joint  Traffic  Association,  with  a  board  of 
nine  managers,  consisting  of  one  each  from  the  Baltimore  A 
(%io,  Chesapeake  &  Ohio,  Erie,  Grand  Trunk,  Lackawanna, 
Lehigh  Valley,  Pennsylvania,  Vanderbilt,  and  Wabash  sys- 
tems; and  with  jurisdiction  over  competitive  traffic  which 
passes  to,  from,  or  through  the  western  termini  of  the 
trunk  lines,  viz.  Toronto,  Can.,  Suspension  Bridge,  Niagara 
Falls,  Tonawanda,  Black  Rock,  Buffalo,  East  Buffalo,  Buf- 
falo Junction,  Dunkirk  and  Salamanca,  N.  Y.;  Erie,  Pitts- 
burgh, and  Allegheny,  Pa. ;  Bellaire,  O. ;  Wheeling,  Parkers- 
burg,  Charleston,  and  Kenova,  W.  Va.;  and  Ashland,  Ky.; 
and  such  other  points  as  may  hereafter  be  designated  by  tiie 
managers  as  such  termini.  The  arrangement  provides  as  to 
rates,  fares,  charges,  and  rules  (article  7) : 

'*  Section  1.  The  dnly-pnbllshed  schedules  of  rates,  fares,  and  diarges, 
and  the  rules  applicable  thereto,  now  in  force,  and  authorized  by  the 
companies  parties  hereto,  upon  the  traffic  covered  by  this  agreement 
(and  filed  with  the  interstate  commerce  commission  as  to  such  of 
said  traffic  as  is  interstate),  are  hereby  reaffirmed  by  the  companies 
composing  the  association;  and  the  companies  parties  hereto  sbalL 
within  ten  days  after  this  agreement  becomes  effective,  file  with  the 
managers  copies  of  all  such  schedules  of  rates,  fares,  and  charges, 
and  the  rules  applicable  thereto. 

"Sec.  2.  The  managers  shall,  from  time  to  time,  recommend  such 
changes  in  said  rates,  fares,  charges,  and  rules  as  may  be  reasonable 
and  Just,  and  necessary  for  governing  the  traffic  covered  by  this  agree- 
ment, and  for  protecting  the  interests  of  the  parties  hereto  therein, 
and  the  failure  to  observe  such  recommendations  by  any  party  hereto 
as  and  when  made  shall  be  deemed  a  violation  of  this  agreement 
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No  company  party  hereto  shall,  through  any  of  Its  officers  or  agoits, 
deviate  ftom  or  change  the  rates,  fares,  charges,  or  rules  herein 
reaffirmed  or  so  recommended  by  the  managers,  except  by  a  resolu- 
tion of  its  board.  The  action  of  such  board  shall  not  affect  the  rates, 
fares,  charges,  or  rules  disapproved^  exc^t  to  the  extent  of  its  Inter- 
est therein  over  its  own  road.  A  copy  <tf  the  resolution  of  the  board 
of  any  company  party  hereto  authorizing  any  such  diange  shall  be 
immediately  forwarded  by  the  company  making  the  same  to  the  man- 
agers, and  such  change  shall  not  become  effective  until  thirty  days 
after  the  receipt  of  such  resolution  by  the  managers.  The  managers, 
upon  receiving  such  notice,  shall  act  promptly  upon  the  same  for  the 
protection  of  the  parties  hereto. 

**  Sec.  3.  The  powers  conferred  upon  the  managers  shall  be  so  con- 
trued  and  exercised  as  not  to  permit  violation  of  the  interstate  com- 
merce act  or  any  other  law  applicable  to  the  premises,  or  any  provi- 
sion of  the  charters  or  the  laws  applicable  to  any  of  the  companies 
parties  hereto;  and  the  managers  shall  co-operate  with  the  inter^ 
state  commerce  commission  to  secure  stability  and  uniformity  in  the 
rates,  fares,  charges,  and  rules  established  hereunder." 

It  also  provides,  as  to  competitiTe  tmfElc  (article  8) : 

"  The  managers  are  charged  with  the  duty  of  securing  to  each  com- 
pany party  hereto  equitable  proportions  of  the  competitive  traffic  cov- 
ered by  this  agreement  so  far  as  can  be  legally  done ;  and  the  control 
of  all  persons  acting  as  contracting  and  soliciting  freight  and  pas- 
senger agents  in  relation  to  [897]  the  traffic  covered  with  due  regard 
to  the  relative  interests  involved,  and  the  number  of  such  persons  to 
be  employed,  is  given  to  the  managers." 

This  bill  is  brought  at  the  request  of  the  interstate  com- 
merce commission,  imder  the  direction  of  the  attorney  gen- 
eral, by  the  district  attorney  of  the  United  States  for  this 
district,  against  this  agreement,  as  made,  without  counting 
upon  any  statutes,  or  alleging  anything  actually  done  under 
it  to  be  of  itself  unlawful  otherwise  than  because  so  done. 
The  answer  denies,  as  a  conclusion,  any  illegality  within  or 
under  the  agreement;  and,  as  a  matter  of  fact,  anything  im- 
lawful  outside  of  or  beyond  it.  The  case  has  been  heard 
upon  the  bill  and  answer,  and  so  is  made  to  turn  upon  the 
question  of  the  legality  or  illegality  of  the  contract,  and 
upon  the  right  of  the  United  States,  as  plaintiflf,  to  maintain 
this  suit,  if  it  is  illegal.  The  provisions  of  the  contract 
stated  are  understood  to  be  the  ones  challenged  as  being  con- 
trary to  the  statutes  quoted. 

The  restraint  and  monopoly  act  expressly  authorizes  sudi 
a  proceeding  in  equity  as  this  to  prevent  its  violation,  and 
this  suit  is  well  maintained  if  this  contract  is  within  it 
Railroads  are  not  expressly  named  in  this  act,  and  are  said 
in  argument  not  to  be  within  its  terma    No  one  is  so  named; 
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but  it  applies  to  all  contracts  and  combinations  in  restraint 
of  trade  or  commerce  among  the  states.  Railroads  do  not 
trade  among  the  states,  but  they  carry  for  those  who  do; 
and  what  would  restrain  their  so  carrying  would  seem  to  be 
a  restraint  of  such  commerce. 

These  provisions  of  the  contract  do  not  provide  for  lessen- 
ing the  number  of  carriers;  nor  their  facilities;  nor  for  rais- 
ing their  rates,  except  expressly  by  its  terms  not  contrary 
to  law,  and  therefore  not  beyond  what  are  reasonable.  The 
interstate  commerce  law  (section  1)  requires  all  rates  to  be 
reasonable,  and  the  making  of  reasonable  and  lawful  rates 
upon  carriage  in  any  traffic  cannot  be  any  restraint  in  law 
upon  such  traffic.  TJ.  S.  v.  Trans-Missouri  Freight  A8s\ 
53  Fed.  440;  Id.,  7  C.  C.  A.  15,  58  Fed.  58.  The  so- 
liciting of  custom  is  no  part  of  the  duty  of  common  carriers, 
and  dispensing  with  soliciting  agents,  or  with  the  control  of 
them,  cannot  be  illegal,  nor  an  agreement  to  do  so  be  an 
illegal  contract.  As  this  case  rests  wholly  upon  the  con- 
tract as  made,  and  not  upon  anything  actually  done  imder 
color  of  or  beyond  it,  and  each  road  is  left  by  it  to  carry  on 
its  own  business  within  lawful  limits  as  before,  no  unlawful 
restraint  of  commerce  seems  to  be  provided  for  by  it ;  and  no 
ground  for  relief  under  that  statute  of  1890  is  made  out 

No  provision  is  made  by  the  interstate  commerce  law  for 
enforcing  its  provisions  in  equity,  except  to  carry  out  orders 
of  the  commission;  and  authority  for  this  suit  to  restrain 
any  violation  of  that  law  must  appear  otherwise,  or  faiL 
That  governments  and  states  exercising  general  municipal 
control  over  the  people,  their  property,  their  rights  and  their 
convenience,  may,  by  their  law  officers,  maintain  suits  in 
equity  to  restrain  actual  nuisances  to  ways,  parks,  commons, 
and  Uie  like,  which  are  injurious  to  the  common  rights  of  all 
to  their  enjoyment,  is  not  to  be  questioned.  The  United 
States  government  is  limited  in  such  control  to  such  particu- 
lar subjects  as  are  committed  to  it,  which  include,  of  course, 
interstate  and  foreign  commerce,  car-  [898]  rying  the  mails, 
and  such.  These  railroads  are  not  federal  instruments,  al- 
though they  may  be,  and  probably  are,  engaged  in  the  busi- 
nefis  of,  and  are  within  control  of  the  laws  of,  the  govern- 
ment to  some  extent.    As  so  engaged,  no  nuisance  would  be 
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federal  till  it  should  become  actual  by  obstructing  these 
functions,  /n  re  Z?^6«,  158  U.  S.  664, 16  Sup.  Ct  900.  This 
contract,  if  illegal,  is  intangible,  and  is  not  alleged  or 
claimed  to  have  obstructed  the  roads  for  government  pur- 
poses in  any  manner  whatever. 

The  United  States  may  maintain  a  bill  in  equity  to  repeal 
a  patent  for  land  ( U.  8.  v.  Scm  Jacinto  Tin  Co.y  126  U.  S. 
273,  8  Sup.  Ct  850),  or  a  patent  for  an  invention  {U.  8.  v. 
American  Bell  Tel.  Co.j  128  U.  S.  315,  9  Sup.  Ct  90) ;  and 
a  state  to  protect  its  interest  in  components  of  the  soil  under 
its  navigable  waters  {Oooaaw  Min.  Co.  v.  South  Carolina^ 
144  U.  S.  550,  12  Sup.  Ct  689),  or  to  prevent  abuse  of 
charters  granted  by  it  {Attorney  Oeneral  v.  BaUroad  Com- 
panies^ 36  Wis.  624),  because  of  the  interest  in  the  property 
as  proprietor,  or  in  the  grant  as  a  party  to  it.  But  here  the 
United  States  are  not  alleged,  or  understood,  to  have  granted 
the  charters  of,  or  to  have  any  proprietary  interest  in,  any 
of  these  railroads;  or  to  have  any  other  concern  about  them 
in  any  respect  involved  here,  but  to  have  its  prohibitory 
statutes  for  regulating  commerce  between  the  states  respected 
and  obeyed,  the  same  as  those  against  counterfeiting,  or 
tampering  with  the  mails,  should  be.  Breaches  of  sudi 
statutes  are  misdemeanors  punishable  by  indictment  or  in- 
formation, and  that  merely  such  are  not  preventable  in  equity 
is  elementary.  A  plaintiff  in  equity  for  relief  by  injimction 
should  have  some  right  or  interest  in  the  subject  of  pre- 
vention, or  be  given  express  authority  to  proceed  in  that  way 
by  statute.  Authority  is  given  to  the  interstate  commerce 
commission  to  have  proceedings  for  the  enforcement  of  that 
law  taken  and  prosecuted,  but  that  is  understood  to  refer  to 
the  usual  and  appropriate  proceedings  in  such  cases,  and 
seems  not  to  authorize  any  that  were  unknown  before.  The 
right  given  here  to  that  commission  is  to  prosecute  rights, 
but  not  to  provide  remedies.  If  this  is  erroneous,  only  sudi 
agreements  are  prohibited  as  are  for  the  pooling  of  freights, 
or  dividing  aggregate  or  net  proceeds  of  earnings.  So  far 
as  this  agreement  goes,  each  road  carries  the  freights  it  may 
get,  over  its  own  line,  at  its  own  rates,  however  fixed, 
and  has  the  proceeds,  net  or  other,  of  the  earnings  to  itself. 
Very  able  judicial  opinions  and  learned  commentaries  and 
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disquisitions  upon  pooling,  too  numerous  for  separate  notice 
herein,  have  been  referred  to,  but  none  make  it  include  what 
is  left  in  wholly  separate  channels.  Provision  for  reasonable, 
although  equal  or  proportional,  rates  for  each  carrier,  or  for 
a  just  and  proportional  rate  for  each  carrier,  or  for  a  just 
and  proportional  division  of  traffic  among  carriers,  does  not 
seem  to  be  either  a  pooling  of  their  traffic  or  freights,  or  a 
division  of  the  net  proceeds  of  their  earnings,  in  any  sense. 
This  statement  of  reasons  seems  quite  inadequate  to  the 
very  full  and  able  argument  upon  which  this  case  has  on  each 
side  been  presented,  but  these  conclusions  have  been  reached 
upon  full  consideration  of  all,  so  far  as  understood;  and, 
as  they  appear  to  be  sufficient  for  the  disposition  of  the  case, 
no  more  is  attempted.    Bill  dismissed. 


[1]  GREER,  MILLS  &  CO.  v.  STOLLER  ET  AL. 

(Circuit  Court,  W.  D.  Missouri,  W.  D.    November  6,  1890.) 
[77  Fed.,  1.1 

Fkdxbal  Coubts — JxTBisDionoN — ^NoNBEsn)KifT8  or  DiSTBiOT — Momnto- 
UES. — ^A  bill  by  members  of  a  business  exchange  to  enjoin  the  board 
of  directors  from  enforcing  against  them  certain  by-laws  of  the  asso- 
ciation on  the  ground  that  the  same  are  illegal,  as  being  In  restraint 
of  trade  and  commerce,  cannot  be  based  upon  the  **Anti-Tmst  Law  " 
of  July  2,  1890  (26  Stat  209) ;  for  the  right  given  by  section  4 
thereof  to  bring  snits  for  injunction  is  limited  to  suits  instituted  on 
behalf  of  the  goyemm^it  Therefore  the  authority  given  by  section 
5,  to  bring  in  nonresidents  of  the  district,  cannot  be  availed  of  in 
private  suits,  and  the  court  can  acquire  no  Jurisdiction  over  them.* 

Pabties  to  Actions — Dibectobs  of  Uninoobpobated  Associations. — 
All  the  directors  of  an  unincorporated  association  are  necessary 
parties  to  a  suit  against  it  arising  out  of  contractual  relations,  even 
though  a  less  number  are  authorised  by  the  association  to  transact 
business. 

VoLUNTABY  ASSOCIATIONS — SUSPENSION  OF  Membebs. — Where  a  mem- 
ber of  a  voluntary  association  has  been  suspended  by  the  directors 
for  nonpayment  of  a  fine  for  violation  of  the  by-laws,  his  action  to 
be  restored  to  the  privileges  of  membership  is  founded  upon  the  con- 
tract between  himself  and  the  association,  which  he  must  either 
accept  in  its  entirety  or  repudiate.  He  does  not  occupy  the  position 
of  a  stranger  injured  by  the  acts  of  co-trespassers. 

•  Syllabus  copyrighted,  1800,  by  West  Publishing  Co. 
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This  is  a  bill  in  equity  seeking  to  enjoin  the  defendants 
from  doing  certain  specified  acts.  The  complainant  is  a  non- 
resident of  the  state.  The  respondents  constitute  the  board 
of  directors  of  the  Kansas  City  Live-Stock  Exchange,  a  vol- 
untary business  association  of  this  district 

The  general  objects  of  this  association,  as  declared  in  its  articles  of 
association,  are  "for  the  purpose  of  orgranlzlng  and  maintaining  a 
business  exchange,  not  for  pecuniary  profit  or  gain,  nor  for  the  trans- 
action of  business,  but  to  promote  and  protect  all  Interests  connected 
with  the  buying  and  selling  of  live  stock  at  the  Kansas  City  Stock 
Yards,  and  to  promulgate  and  enforce  amongst  the  members  correct 
and  high  moral  principles  in  the  transaction  of  business."  By  sub- 
scribing thereto,  the  manbers  agreed  with  each  other  to  faithfully 
observe  and  be  bound  by  the  -rules  and  by-laws  of  the  association. 
The  complainant  became  a  member  thereof,  and  participated  in  the 
proceedings  and  business  of  the  association  for  a  [2]  long  time  prior 
to  the  institution  of  this  suit  For  an  alleged  violation  of  the  by-laws 
of  the  association  it  was,  in  accordance  with  the  provisions  of  such 
by-laws,  tried  by  the  governing  board  of  the  association,  and,  being 
by  them  found  guilty,  was  sentenced  to  pay  a  fine  of  $1,000,  and  sus- 
pended until  the  said  fine  should  be  paid.  Refusing  to  comply  there- 
with, the  board  of  directors,  as  authorized  by  the  by-laws  of  the  asso- 
ciation, sought,  by  giving  public  notice  thereof  en  the  billboards  of 
the  association  and  otherwise,  to  induce  the  members  of  the  associa- 
tion to  cease  to  do  business  with  the  complainant  as  a  member  of  the 
association,  and  to  obstruct  its  business  operation  as  a  member  of 
the  association,  by  denying  it  the  privilege  of  members  in  selling  stock 
on  commission  through  the  exchange.  Thereupon  it  brought  this  bill 
in  equity,  setting  out  in  detail  its  grievances,  alleging  that  the  by-laws 
thus  sought  to  be  enforced  against  it  are  illegal,  being  in  restraint  of 
trade  and  commerece,  and  tending  to  create  a  monopoly  by  the  said 
board  in  the  live-stock  business  at  said  stock  yards,  and  charging 
the  defendants  with  attempting  to  enforce  against  it  what  is  termed 
a  "  boycott"  The  bill  alleges  that  the  complainant  gave  notice  to  the 
board  of  the  withdrawal  of  its  assent  hitherto  given  to  the  by-laws 
complained  of ;  and  it  asks  to  have  the  respondents  enjoined  from  far- 
ther attempting  to  enforce  said  by-laws  and  said  penalty  and  order  of 
suspension  against  it  and  from  further  interfering  with  the  business 
as  a  member  of  the  said  association  or  otherwise,  and  from  publishing 
such  notices  or  otherwise  of  the  fact  of  said  suspension,  and  from 
requiring  other  members  of  the  association  to  cease  to  do  business  as 
such  with  the  complainant,  and  for  gmieral  reUef.  The  bill  disdoses 
that  the  association  Is  composed  of  about  300  members,  the  price  of 
membership  at  this  time  being  $1,000;  and  that  the  defendants  con- 
stitute the  board  of  directors  of  the  association ;  all  of  which  board  are 
resident  citizens  of  this  district  except  the  respondent  Hanna,  who 
Is  a  citizen  of  the  state  of  Kansas.  Hanna  has  filed  a  motion  to  be 
discharged  herefrom  for  want  of  jurisdiction  over  him,  while  the  other 
defendants  move  to  dissolve  the  temporary  injunction  granted  hereto- 
fore herein,  for  the  reason,  inter  alia,  that  because  of  the  want  of 
Jurisdiction  over  said  Hanna  all  the  necessary  parties  are  not  before 
the  court  to  authorize  It  to  proceed  to  final  decree.  Other  eraential 
facts  appear  in  the  following  opinion. 

MtUs^  Smith  dk  Hobha^  Laihrop^  Morrow^  Fox  <&  Moare^ 
and  A  Ihert  H.  Horton^  for  complainant. 


Digitized  by 


Qoo^^ 


622  77   FEDERAL   BEPOBTEB,  2. 

Opinion  of  the  Conrt 

Hutchinga  dk  Keplinger^  McGrew^  Watson  dk  Watson^  and 
Karnes^  Holmes  cfe  Krauthoff^  for  defendants. 

Philips,  District  Judge  (after  stating  the  facts). 

The  defendant  Hanna  being  a  nonresident  of  the  state, 
this  court  can  acquire  no  jurisdiction  over  him  against  his 
consent,  unless  it  can  be  maintained  that  this  action  is  predi- 
cate of  the  act  of  congress  of  July  2, 1890,  entitled  "  An  act 
to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies.^'  26  Stat  209.  By  the  fifth  section  of  this 
act,  the  court,  whenever  the  ends  of  justice  require  it,  may 
bring  before  it  other  parties  by  summons,  "whether  they 
reside  in  the  district  in  which  the  court  is  held  or  not."  Can 
a  private  citizen,  for  a  redress  of  a  private  grievance,  main- 
tain a  bill  in  equity  for  an  injimcUon  under  this  act?  The 
things  forbidden  by  the  act  are  declared  to  be  criminal  of- 
fenses against  the  government  of  the  United  States.  By 
the  fourth  section,  the  jurisdiction  is  conferred  upon  the 
circuit  courts  of  the  United  States  to  prevent  and  restrain 
the  violations  of  this  act,  "  and  it  shall  be  the  duty  of  the 
several  district  attorneys  of  the  United  States  in  their  re- 
spective districts,  under  the  direction  of  the  attorney  general, 
to  institute  proceedings  in  equity  to  prevent  and  restrain 
such  violations;  such  proceedings  may  be  by  way  of  petition 
setting  forth  the  case  and  praying  that  such  violations  shall 
be  enjoined  [3]  or  otherwise  prohibited."  Section  7  gives 
to  the  private  person  "  injured  in  his  business  or  property 
by  any  other  person  or  corporation  by  reason  of  anything 
forbidden,  or  declared  to  be  unlawful  by  this  act,"  a  right 
to  sue  in  a  circuit  court  of  the  United  States  in  the  district 
in  which  the  defendant  resides  or  is  found  for  threefold 
damages  by  him  sustained.  The  statute,  being  highly  penal 
in  its  character,  must  be  strictly  construed;  and,  having 
created  a  new  offense,  and  imposed  new  liabilities,  and  hav- 
ing provided  the  modes  of  redress  to  the  public  and  the 
private  citizen,  by  established  rules  of  construction,  these 
remedies  are  exclusive  of  all  others.  Suth.  St  Const  §§ 
892-894,  899;  Riddick  v.  Governor^  1  Mo.  147;  Stajford  v. 
Ingersol^  8  Hill,  88;  Chandler  v.  Hanna^  78  Aliu,  890. 
While  there  has  been  some  contrariety  of  opinion  among 
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judges  as  to  whether  or  not  the  right  of  injunction  to  a 
private  xdtizen  is  accorded  by  this  statute,  my  conclusion 
is  that  the  right  is  limited  by  the  fourth  section  to  injunc- 
tion at  the  relation  of  the  district  attorney,  and  that  the 
seventh  secticm  gives  to  the  private  citizen  his  only  remedy. 
BlindeU  v.  Hagan,  54  Fed.  40,  41;  /rf.,  6  C.  C.  A.  86,  56 
Fed.  696;  Pidcock  v.  Harrington^  64  Fed.  821.  Therefore 
Hanna  has  a  right  to  insist  tiiat  he  cannot  be  sued  in  this 
jurisdiction.  In  re  Keasbey  dk  Maitison  Co.^  16  Sup.  Cft 
273-275.  The  motion  to  dianiss  on  behalf  of  the  defendant 
Hanna  is  therefore  sustained  on  the  ground  of  his  non- 
residence. 

The  question,  then,  occurs,  can  this  suit  proceed  without 
his  presence  as  a  party?  In  other  words,  is  he  a  necessary 
party?  The  Kansas  City  live-Stock  Exchange  is  an  unin- 
corporated voluntary  association  composed  of  about  800 
members.  Such  associations  of  individuals,  in  respect  of 
their  rights  and  liabilities,  are  generally  regarded  as  mere 
partnerships.    Dicey,  in  his  work  on  Parties,  says: 

''An  unincorporated  company  Is  fundamentally  a  large  partnership, 
from  which  it  differs  mainly  in  the  following  particulars,  viz.:  that 
it  is  not  bound  by  the  acts  of  the  individual  partners,  but  only  by 
those  of  its  directors  or  managers ;  that  shares  in  it  are  transferable ; 
and  that  It  is  not  dissolved  by  the  retirement,  death,  bankruptcj, 
etc.,  of  its  individual  members."    Page  149. 

As  said  in  Phipps  v.  Jonea^  59  Am.  Dec.  711 : 

*^  Suits  by  and  against  such  associations  cannot  at  common  law  be 
brought  and  maintained  In  the  name  of  the  association,  or  in  tlie  name 
of  its  agents  or  trustees.  Curd  v.  WaUace,  82  Am.  Dea  85 ;  Sohueteen 
Bund  V.  Agitations  Verein,  44  Mich.  313,  6  N.  W.  675.  But  actions 
must  be  brought  and  maintained  in  the  names  of  all  the  members. 
*  *  *  On  the  ground  that  they  have  a  common  interest,  members 
of  a  voluntary  unincorporated  association  are  entitled  to  Join  in  a 
suit  in  regard  to  matters  pertaining  to  or  affecting  such  interest 
Mear$  v.  Moulton,  30  Md.  142." 

The  individual  members  of  such  associations  retain  all 
their  original  autonomy,  except  in  so  far  as  they  may,  by 
consent  to  the  articles  of  association,  have  surrendered  such 
right  In  the  absence  of  such  assent,  not  even  a  majority 
of  the  associates  could  bind*  the  individual  member.  His 
judgment  would  remain  independent  A  proceeding,  there- 
fore, to  conl^ol  the  action  of  and  bind  the  associates,  must 
be  directed  against  the  whole  membership.    But  where,  as 

10870**— S.  Doc.  Ill,  62-1,  vol  1 40 
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in  this  instance,  the  executive  administra-  [4]  tion  of  the 
business  affairs  of  the  association  is  by  articles  of  agreement 
committed  to  a  designated  board  of  less  number  than  the 
whole,  it  may  be  conceded  that  a  judicial  proceeding  against 
the  association  may  be  maintained  by  summons  against  such 
board. 

Rule  1  of  the  association,  referred  to  in  the  bill  of  com- 
plaint, vests  the  government  of  the  exchange  in  a  board  of 
11  directors,  composed  of  the  president  and  vice  president  of 
the  association,  7  members  of  which  ^all  constitute  a  quorum 
for  the  transaction  of  business.  Unquestionably,  but  for  the 
provision  clothing  the  number  7  with  the  functions  of  gov- 
ernment, it  would  require  the  presence  and  co-operation  of 
the  whole  11  to  transact  any  business.  But  this  7  must  not 
only  be  present,  assembled  as  a  board,  to  perform  any  official 
act  {Hay 'Press  Oo.  v.  Devol^  72  Fed.  loc  cit.  721,  722),  but 
they  are  clothed  with  the  f imctions  of  acting  for  and  repre- 
senting the  board  only  for  the  transaction  of  business  of  the 
association,  and  not  for  any  other  purpose.  It  does  not  au- 
thorize affirmative  action  against  the  association  by  notice  to 
seven  of  the  directors.  As  to  third  persons  moving  against 
the  association  to  bind  the  constituent  members,  notice  must 
be  given  to  all.   As  said  in  People  v.  Batchelor,  22  N.  Y.  184: 

*'  It  is  not  only  a  plain  dictate  of  reason,  but  a  general  rule  of  law, 
that  no  power  or  function  intrusted  to  a  body  consisting  of  a  number 
of  persons  can  be  legal  without  notice  to  all  the  members  composing 
such  body." 

See,  also,  1  Mor.  Priv.  Corp.  (2d  Ed.)  §§  479-682. 

In  McGreary  v.  Chandler,  58  Me.  538,  which  was  an  action 
served  on  a  portion  of  the  directors  of  a  voluntary  asssocia- 
tion,  the  court  said : 

"  The  Machias  Mining  Company  is  a  voluntary  association  of  indl- 
Tiduals,  and  not  a  corporation  under  the  laws  of  the  state.  The 
defendants  are  members,  and  assume  to  act  as  its  directors,  and  as 
such  to  bind  the  association.  If  they  have  bound  the  association,  as 
th^  purport  to  have  done,  all  its  members  are  bound  by  and  liable 
upon  their  contracts.  A  suit  in  such  case  would  be  against  all  the 
m^nbers.  In  the  present  case  it  is  against  three  of  the  associates 
only." 

The  question  under  consideration  was  passed  upon  in  WaU 
T.  Thomas,  41  Fed.  620.  The  suit  was  by  a  member  of  an 
unincorporated  association,  whose  management  was  intrusted 
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to  nine  trustees.  The  bill  diarged  the  trustees  with  misman- 
agement of  the  affairs  of  the  association,  and  asked  for  an 
injunction.  Only  four  of  the  trustees  wwre  sunmioned,  pre- 
sumably because  the  others  were  nonresidents  of  the  district 
It  is  true,  the  defendants  summoned  were  less  than  a  majority 
of  the  trustees,  but  the  logic  of  the  ruling  was  that  all  of  the 
trustees  were  necessary  parties,  and  therefore  the  bill  could 
not  be  entertained.    The  court  said : 

**  If  the  defendants  are  enjoined,  their  co-tmstees  will  to  that  extent 
be  crippled,  and  may  be  wholly  prevented  from  doing  wliat  they  pro- 
pose. What  is  proposed  to  be  done  may  be  lawful  and  authorized, 
and,  indeed,  essential  to  the  protection  of  the  great  interests  with  the 
management  of  which  the  trustees  are  charged.  It  is  not  enough  that, 
according  to  the  averments  of  the  bill,  these  things  are  unauthorized, 
and  a  breach  of  trust,  because  the  absent  trustees  have  the  right  to  be 
heard  before  these  averments  are  taken  as  true  against  them.  And 
they  cannot  be  assumed  to  be  true  as  the  basis  for  a  decree  until  all 
those  who  have  a  right  to  challenge  them  have  been  given  an  oppor- 
tunity to  do  so.  A  contrary  rule  would  put  it  in  the  power  of  a 
minority  of  unfaithful  trustees,  by  collusion  [5]  with  a  beneficiary 
whose  interests  might  not  lie  with  those  of  other  beneficiaries,  to 
defeat  the  performance  of  legitimate  and  exigent  official  duties  by 
faithful  trustees." 

The  logic  of  the  opinion  clearly  shows  that  it  is  just  as  in- 
competent to  undertake  to  bind  the  body  of  trustees  by  a  pro- 
ceeding against  six  as  it  would  be  against  three,  for  the 
learned  judge  says: 

"  Succinctly  stated,  the  court  is  called  upon  to  adjudge  not  only  that 
the  defendants  have  abused  their  trust,  but  also  that  the  absent  trus- 
tees have  done  so,  and  to  decree  that  what  the  absent  trustees  pro- 
pose to  do  is  unauthorized  and  unlawful.  While  the  absent  trustees 
would  not  be  bound  by  such  a  decree,  it  could  not  be  made  without 
embarrassing,  and  perhaps  defeating,  their  contemplated  action,  be- 
cause it  would  deprive  them  of  the  co-operation  of  their  co-trustees." 

The  court  then  proceeds  to  argue  that,  if  the  injunction 
would  prevent  the  absent  trustees  from  taking  any  action,  it 
should  not  be  granted  without  giving  such  absent  party  an 
opportunity  to  be  heard ;  and  that  such  a  suit  would  be  an 
attempt  by  indirection  ^^to  control  the  management  of  a 
trust  fund  without  giving  some  of  those  who  are  charged 
with  the  duty  of  managing  it  a  right  to  be  heard." 

This  is  a  wholesome  rule.  As  applied  to  business  corpora- 
tions whose  management  by  charter  is  committed  to  a  board 
of  directors,  the  courts,  with  unyielding  decision,  have  re- 
quired that  all  acts  of  such  trustees  affecting  the  property 
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of  the  corporation,  and  all  acts  of  an  administratiye  diar- 
acter  should  be  performed  by  them  when  assembled  as  a 
board,  so  that  their  action  should  be  a  imit,  and  the  result 
of  deliberation  with  that  mutual  interdependence  of  judg- 
ment which  comes  from  consultation  one  with  another. 
Oammeyer  v.  Luthercm  OhurcheSy  2  Sandf.  Ch.  208-229; 
8t(Ue  V.  Ancker,  2  Rich.  Law,  245 ;  Hay-Press  Co.  v.  Devoid 
72  Fed.  717;  HiU  v.  Mining  Co.,  119  Mo.  9-24, 24  S.  W.  228. 
If  a  suitor  may  proceed  against  less  than  the  whole  number 
of  trustees  to  bind  the  association,  against  how  many  and 
which  of  the  number  ?  Shall  he  select  them  %  He  might  (xnit 
those  from  the  summons  whose  wise  counsel  and  staid  judg- 
ment would  be  most  valuable  and  reliant  to  the  body  in  de- 
fending in  court.  While  section  739,  Rev.  St.  U.  S.,  de- 
clares that,  where  there  are  several  defendants  in  any  suit 
at  law  or  in  equity,  and  any  number  of  them  are  not  in- 
habitants of  nor  found  in  the  districl  where  suit  is  brought, 
and  do  not  voluntarily  appear,  the  court  may  proceed  to  ad- 
judication, yet  it  is  the  recognized  construction  of  this  stat- 
ute that  it  has  reference  only  to  instances  of  mere  formal 
parties,  or  where  the  cause  may  be  determined,  and  justice 
satisfied, "  without  essentially  affecting  the  interests  of  absent 
parties  "  ;  as  where  the  interests  of  the  parties  absent  are 
separable  from  those  before  the  court.  But  where  persons 
have  not  only  an  interest  in  the  controversy,  but  such  an  in- 
terest that  a  final  decree  would  affect  it,  or  leave  the  contro- 
versy to  be  fought  over  in  subdivisions,  in  order  to  conclude 
the  rights  and  measure  out  the  equities  of  all,  they  are  indis- 
pensable parties  to  the  exercise  of  jurisdiction.  Shields  v. 
Barrow,  17  How.  180;  WaU  v.  Thomas^  supra.  The  defend- 
ant Hanna,  both  as  trustee  and  member  of  the  association,  has 
a  direct  personal  interest  in  and  important  official  relation  to 
the  management  and  [6]  property  of  this  association.  There 
is  not  only  committed  to  his  keeping,  by  the  rules  of  the  as- 
sodation,  the  responsible  duty  of  assisting  and  managing  its 
affairs,  but  in  the  custody  and  management  of  the  $12,000 
of  assets  which  the  bill  alleges  to  be  now  in  the  treasury  of 
the  association,  as  also  in  the  management  and  disposition 
of  the  $1,000  fine  assessed  against  the  complainant,  the  col- 
lection or  enforcement  of  which  the  bill  seeks  to  enjoin. 
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And  as  a  member  of  the  board  of  business  managers  he  is 
entitled  to  a  voice  in  deciding  whether  or  not  the  board  shall 
resist  or  accede  to  complainant's  demand.  To  enable  the 
complainant,  therefore,  to  proceed  to  judgment  against  the 
segment  of  the  managing  board  of  trustees  before  the  court, 
it  must  be  held  that  the  suit,  in  its  legal  effect,  presents  the 
instance  of  an  action  ex  delicto  by  a  party  wrongfully  in- 
jured in  his  property  rights  by  the  tortious  acts  of  several 
persons,  in  which  case  the  injured  party  may  proceed  jointly 
or  severally  against  the  tort  feasors  for  satisfacti<m.  Boyd 
V.  CfiU,  19  Fed.  loc.  cit  145. 

This  brings  us  to  a  consideration  of  the  character  of  the 
case  presented  on  the  face  of  the  bill,  around  which  is  cen- 
tered the  real  battle  between  the  contending  parties.  What 
is  the  real  gravamen  of  the  bill?  Do  the  facts  alleged  con- 
stitutive of  the  cause  of  action  depend  upon  a  contractual 
relation  between  the  complainant  and  the  association,  or  does 
it  occupy  the  attitude  of  a  stranger  injured  by  the  act  of 
oo-trespassers?  If  the  cause  of  action  is  dependent  upon  a 
contract  between  the  parties  sustaining  inter  sese  the  relation 
of  co-partners,  the  rule  of  equitable  procedure  seems  to  be 
well  established  that  all  the  partners,  or  at  least  all  the  board 
of  trustees,  representing  the  association,  must  be  made  par- 
ties. The  bill  alleges  the  existence  of  a  voluntary  business 
association,  and  sets  out  or  refers  to  in  appropriate  form  the 
articles  of  association  and  its  by-laws.  It  appears  that  the 
complainant  became  voluntarily  a  member  thereof,  and  sub- 
scribed to  the  articles  of  agreement,  and  thereby  became  en- 
titled to  share  in  and  enjoy  the  privileges,  rights,  and  bene- 
fits of  the  business  organization.  Beduced  to  its  actual  es- 
sence, the  complaint  is  that,  although  the  complainant,  in 
becoming  a  member  of  the  association,  agreed  that  its  board 
of  managers,  for  any  infraction  of  the  established  rules  of 
business  ethics,  might,  in  its  discretion,  visit  upon  the  offend- 
ing member  a  fine,  to  be  enforced,  if  not  paid,  by  suspension 
and  expulsion,  with  a  further  disability  of  being  refused  by 
other  members  of  the  association  recognition  in  their  dealings 
as  live-stock  commission^  men,  so  that,  so  far  as  they  are  con- 
cerned, he  would  be  proscribed  in  the  dealings  of  the  associa- 
tion,— ^it  then  complains  (hat,  by  reason  of  the  visitati<m 
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upon  it  of  the  penalty  of  these  regulations,  it  is  barred  the 
privileges  and  benefits  accruing  to  a  member  of  the  associa- 
tion. It  complains  that  it  is  practically  prevented  from  col- 
lecting its  conmiissions  on  live  stock  sold  at  the  stock  yards* 
which  are  secured  to  it  by  the  articles  of  association.  And 
among  the  grievances  complained  of  it  is  alleged  that  a  fine 
was  imposed  upon  it  by  the  board  of  directors  for  a  violation 
of  the  rules  and  regulations  of  the  association,  and  that  an 
order  of  sus-  [7]  pension  was  made  and  published;  and  that 
among  its  regulations  is  one  providing  that  no  hogs  can  be 
sold  on  the  exchange  unless  the  same  have  been  ^^  docked,'' — 
that  is,  an  estimate  made  by  the  inspectors  of  the  association 
designated  therefor  as  to  the  average  weight  of  the  hogs, — 
and  that  by  reason  of  the  refusal  of  the  managing  board  to 
have  hogs  consigned  to  it  for  sale  "  docked  "  it  is  imable 
to  make  sales  thereof  on  the  exchange;  whereby,  in  connec- 
tion with  other  efforts  of  the  board  to  visit  upon  it  the  pen- 
alty of  disbarment,  a  practical  "boycott"  is  put  in  force 
against  it.  The  bill  then  alleges  that  so  much  of  the  by-laws 
as  authorizes  the  board  to  impose  such  fine,  to  suspend  and 
expel  the  complainant,  is  contrary  to  sound  public  policy, 
and  is  in  restraint  of  trade,  and  tends  to  give  the  other  mem- 
bers of  the  association  a  monopoly  of  such  business  at  the 
stock  yards  in  question,  and  that  this  complainant,  having 
notifi^  the  board  of  its  withdrawal  and  its  assent  to  such 
rules  and  regulations  when  it  became  a  member,  it  is  now 
entitled  to  have  the  same  nullified,  and  its  rights  as  a  member 
recognized  by  the  board.  It  thus  is  quite  apparent  that  the 
whole  predicate  of  the  action  has  its  root  in  the  contract  by 
which  complainant  became,  and  yet  claims  to  be,  entitled  to 
the  rights  of  a  member  of  this  association.  In  substantive 
effect  it  seeks  to  be  restored  to  all  the  rights,  privileges,  and 
benefits  of  a  membership  in  the  live-stock  exchange,  the  de- 
privation of  which  is  the  sole  gravamen  of  the  complaint. 
The  right,  for  instance,  to  have  the  hogs  consigned  to  it  for 
sale  on  commission  "  docked,"  whereby  it  may  be  able  to  sell 
them  on  the  exchange,  is  wholly  dependent  upon  its  con- 
tractual relation  to  the  association.  There  is  no  claim  in  the 
bill  that  the  "  docking  "regulation  is  vicious,  as  conflicting 
with  anv  public  policy  of  this 'state  or  at  common  law* 
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Neither  do6s  the  compljiinant  comphiin  that  the  general  ar- 
ticles of  tlie  joint  association  to  which  it  subscribed  is  con- 
trary to  law,  or  that  the  limitations  in  the  articles  of  agree- 
ment and  by-laws  fixing  a  minimum  commission  at  which 
any  member  shall  sell  live  stock  sliipped  to  this  market,  and 
prohibiting  its  members  from  conducting  here  such  business 
^  on  the  outside,"  are  in  restraint  of  trade,  or  tend  to  create 
a  monopoly.  So  that  the  complainant  occupies  in  this  con- 
troversy the  anomalous  attitude  of  claiming  the  privileges 
and  benefits  attaching  to  and  ensuing  from  the  association, 
while  denouncing  as  illegal  and  inoperative  that  portion  of 
the  articles  designed  to  make  the  combination  effective  and 
obligatory  on  the  associates.  It  may  be  conceded  that  in  re- 
spect of  a  certain  character  of  contracts  they  may  be  good  in 
part  and  bad  in  part,  so  that  the  court  may  enforce  that 
which  is  valid  and  reject  that  whicli  is  vicious;  but  that  is 
not  this  case.  The  rights  of  the  complainant  being  bot- 
tomed on  its  having  become  a  member  of  the  association  by 
subscribing  to  its  articles  and  its  body  of  by-laws,  can  it, 
under  such  a  compact,  ask  a  court  of  equity  to  restore  it  to 
fellowship,  while  rejecting  a  part  of  the  creed  of  the  order? 
As  said  by  Chief  Justice  Coleridge  in  Steamship  Co,  v,  Mc- 
Gregor^ 21  Q.  B.  Div,  544:  "  It  is  a  bargain  which  persons 
in  the  position  of  the  defendants  here  have  a  right  to  make^ 
and  those  [SI  who  are  parties  to  the  bargain  must  take  it  or 
leave  it  as  a  whole," 

So,  waiving  any  que&tion  of  whether  or  not  certain  pro- 
visions of  the  articles  of  agreement  and  by-laws  are  contrary 
to  public  policy  J  the  fact  remains  that,  had  the  complainant 
declined,  when  it  applied  for  admission  into  the  asaociationj 
to  subscribe  to  and  accept  the  articles  and  by-laws  as  a  wholcj 
it  would  not  have  been  adiniCied  to  membership.  In  such 
contingency,  it  would  hardly  need  the  citation  of  authorities 
to  command  the  assent  of  the  learned  counsel  representing 
this  complainant  to  the  proposition  that  no  court  would  issue 
a  mandatory  injunction  compelling  the  admission  of  such  an 
applicant  to  membership,  for  the  palpable  reason  that  it  is 
entirely  a  matter  of  contract,  and  it  takes  two  parties  to  make 
a  contract;  and  courts  ought  never  to  undertake  to  make  a 
contract  between  two  free,  responsible  persons*     It  does  seem 
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to  me  that  this  CMHnpIainant  must  choose  to  be  either  in  or  out 
of  this  association.  It  cannot  be  half  in  and  half  out  If  a 
member,  and  the  contract  of  membership  be  what  is  some- 
times inaptly  termed  ^^  illegal,"  but  is  simply  one  in  contra- 
vention of  a  sound  public  policy,  as  said  by  Lord  Justice 
Bowen  in  Steamship  Go.  v.  McGregor^  23  Q.  B.  Div.  698, 619, 
it  is  one  which  the  courts  do  "  not  prohibit  the  making  of," 
but  which  they  will  simply  "  not  enforce."  And  the  converse 
of  the  proposition  must  hold  good, — ^that,  if  he  be  outside  of 
such  an  association,  he  cannot  appeal  to  a  court  of  equity  to 
reinstate  him  after  expulsion;  nor  can  he  base  any  right  of 
action  on  the  alleged  illegal  character  of  part  of  the  articles 
of  association  of  the  exchange  or  its  by-laws  {Arrbericcen  Live- 
stock Oommission  Co.  v.  Chicago  Live-Stock  Exchange^  148 
HI.  210,  32  N.  E.  274) ,  so  long  as  he  insists  upon  the  rights  of 
a  member.  A  member  is  entitled  to  the  privileges  and  rights 
inhering  in  a  membership  so  long  only  as  he  keeps  his  part  of 
the  contract,  expressed  in  his  subscribing  to  the  articles  and 
by-laws  of  the  association.  1  Beach,  Priv.  Corp.  §§  19, 83, 84, 
809 ;  Boone,  Corp.  §  833 ;  Supreme  Lodge  v.  Wilson^  14  C.  C. 
A.  264,  66  Fed.  788 ;  Hammerstein  v.  Parsons,  88  Mo.  App. 
886,  887;  Warren  v.  Exchange,  52  Mo.  App.  167-167. 

It  is  a  general  rule  of  law,  applicable  to  sudi  voluntary 
associations,  that  a  member  must  either  submit  to  its  rules  or 
surrender  his  membership.  White  v.  BrowneU,  2  Daly,  329, 
837,  342,  350;  M,  3  Abb.  Prac.  (N.  S.)  318;  Hyde  v.  Woods, 
2  Sawy.  655-659,  Fed.  Cas.  No.  6,975;  Lafond  v.  Deem^,  81 
N.  Y.  507-514:  Weston  v.  Ives,  97  N.  Y.  222-228;  Lexois  v. 
Wason,  121  N.  Y.  284-287,  24  N.  E.  474;  Belton  v.  Hatch, 
109  N.  Y.  698,  17  N.  E.  225;  24  Am.  Law  Rev.  538.  The 
member  has  his  option  to  retain  his  membership  by  comply- 
ing with  the  by-laws,  or  cease  to  be  a  member  by  refusing  a 
compliance.  Manufacturing  Co.  v.  HoUis  (Minn.)  55  N.  W. 
1119-1121;  Rorke  v.  Board  (Cal.)  38  Pac  881-883. 

But,  without  undertaking  to  enter  upon  any  discussion  as 
to  the  legality  of  this  association,  and  its  right  to  continue  its 
organization  and  prosecute  its  business,  and  accepting  the 
averments  of  the  bill  that  the  relation  of  the  complainant  to 
the  association  rests  upon  a  mutual  contract  between  the  asso- 
ciates, my  conclusion  is  [9]  that  this  court  cannot  proceed 
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to  judgment  in  this  action  for  the  want  of  jurisdiction  over 
all  the  necessary  parties  to  a  full  and  final  determination. 
Therefore  the  motion  to  dissolve  the  injuncticm  must  be  sus- 
tained«    Decree  accordingly. 


[712]    UNITED    STATES    v.    ADDYSTON    PIPE    ft 
STEEL  CO.  ET  AL.* 

(Circuit  Court,  D.  D.  Tennessee,  S.  D.    February  6, 1807.) 
[78  Fed^  712.] 

Ann-TfeUBT  Act — ^Intebstatb  Coiiiiibce. — The  act  of  congress  of 
July  2,  1890,  commonly  known  as  the  **  Anti-Trust  Act,"  does  not, 
and  could  not  constitutionally,  affect  any  monopoly  or  contract 
In  restraint  of  trade,  unless  it  interferes  directly  and  substantially 
with  interstate  commerce,  or  commerce  with  foreign  nations.^ 

Same. — ^Where  several  corporations  engaged  in  the  manufacture  of 
cast-iron  pipe  formed  an  association  whereby  they  agreed  not  to 
compete  with  each  other  in  regard  to  work  done  or  pipe  furnished 
in  certain  states  and  territories,  and,  to  make  effectual  the  objects 
of  the  association,  agreed  to  charge  a  bonus  upon  all  work  done 
and  pipe  furnished  within  those  states  and  territories,  which  bonus 
was  to  be  added  to  the  real  market  price  of  the  pipe  sold  by  those 
companies,  this  combination  was  not  a  violation  of  the  anti-tmat 
act,  as  it  affected  interstate  commerce  only  incidoitally. 

Same. — In  the  examination  of  such  a  contract,  fraud  and  illegality  are 
not  to  be  presumed,  but  must  be  proved,  as  in  all  other  casea 

Same. — In  a  suit  such  as  this,  in  the  name  of  the  United  States, 
Jurisdiction  depends  alone  upon  the  act;  and  the  court  is  con- 
cerned with  no  case  between  private  persons  or  corporations,  where 
Jurisdiction  depends  on  other  conditions,  and  in  which  proceeding 
a  oommon-law  remedy  might  become  available. 

James  H.  Btble^  for  complainant 

Brown  dk  Spurlock  and  TT.  E.  Spears^  for  defendants. 

[718]  Clark,  District  Judge. 

This  suit  is  brought  on  behalf  of  and  in  the  name  of  the 
United  States  against  six  named  corporations.    The  state  of 

o  Reversed  by  Circuit  Court  of  Appeals,  Sixth  Circuit  (85  Fed.,  271). 
See  p.  772.  Decree  modified  and  affirmed  by  the  Supreme  Court  (175 
U.  8.,  211).    See  p.  1000. 

»  SyllabuB  copyrighted,  1887,  by  West  Publiahhig  Oo.  . 
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creation  and  the  chief  place  of  business  of  the  several  de^d- 
ants  are  as  follows:  Addyston  Pipe  &  Steel  Company,  Cin- 
cinnati, Ohio.  Dennis  Long  &  Co.,  Louisville,  Ky.  How- 
ard-Harrison Iron  Company,  Bessemer,  Ala.  Anniston 
Pipe  &  Foundry  Company,  Anniston,  Ala.  South  Pitts- 
burg Pipe  Works,  South  Pittsburg,  Tenn.  Chattanooga 
Pipe  &  Foimdry  Works,  Chattanooga,  Tenn.  The  petition 
charges  that  the  defendants  are  practically  the  only  manu- 
facturers of  cast-iron  pipe  within  the  following  states  and 
territories:  Alabama,  Arizona,  California,  Colorado,  North 
Dakota,  South  Dakota,  Florida,  Georgia,  Idaho,  Kansas, 
Kentucky,  Louisiana,  Mississippi,  Missouri,  Montana,  Ne- 
braska, Indian  Territory,  North  Carolina,  South  Carolina, 
New  Mexico,  Minnesota,  Michigan,  Tennessee,  Texas,  Illinois, 
Wyoming,  Indiana,  Ohio,  Utah,  Washington,  Oregon,  Iowa, 
West  Virginia,  Nevada,  Oklahoma,  and  Wisconsin.  It  is 
further  charged  upon  information  that  the  defendants,  in  or- 
der to  monopolize  the  trade  in  cast-iron'  pipe  in  the  above- 
named  states  and  territories,  entered  into  a  contract  or  associa- 
tion known  as  the  Associated  Pipe  Works ;  that  the  purpose  of 
the  association  was  to  destroy  all  competition  within  said  ter- 
ritory, and  to  force  the  public  to  pay  unreasonable  prices  for 
the  cast  iron  pipe  manufactured  and  sold  by  said  com- 
panies; that  for  such  purposes  each  company  selected  a 
representative ;  and  that  these  representatives  constituted  an 
executive  conmiittee.  It  is  charged  that  the  defendants,  by 
the  terms  of  said  association,  agreed  not  to  compete  with 
each  other  in  regard  to  work  done  or  pipe  furnished  in  the 
states  and  territories  above  named,  and,  to  make  effectual 
the  objects  of  the  association,  a  bonus  was  agreed  to  be 
charged  upon  all  work  done  and  pipe  furnished  within  said 
territory,  and  the  petitioner  charges  that  this  bonus  was  put 
upon  the  real  market  price  of  the  pipe  sold  by  these  com- 
panies, and,  to  that  extent,  increased  the  price  to  the  pur- 
chasing public;  that  the  amount  of  this  bonus  ranged  from 
$3  to  $9  per  ton ;  that  the  purpose  of  the  association  was  thus 
to  force  up  the  price  of  cast-iron  pipe  to  an  exorbitant  and 
unreasonable  extent.  It  does  appear  from  the  bill,  as  well  as 
the  answer  and  the  proof,  that  upon  what  may  be  called 
'^  stock  goods,"  regularly  sold,  there  is  a  fixed  bonus,  and  that 
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npon  goods  supplied  by  qpecial  contract  the  bonus  is  deter- 
mined as  follows:  When  bids  are  advertised  for  by  any 
municipal  corporation,  water  company,  or  gas  company,  the 
executive  committee  determines  the  price  at  which  the  bid 
is  to  be  put  in  by  some  company  in  the  association,  and  the 
question  to  which  company  this  bid  shall  go  is  settled  by  the 
highest  bonus  which  any  one  of  the  companies,  as  among 
themselves,  will  agree  to  pay  or  bid  for  the  order.  When 
the  amount  is  thus  settled  the  company  to  whom  the  right 
to  bid  upon  the  work  is  assigned  sends  in  its  estimate  or  bid 
to  the  city  or  company  desiring  pipe,  and  the  amount  thus 
bid  is  "protected"  by  bids  from  such  of  the  other  mem- 
bers of  the  association  as  are  invited  to  bid,  and  by  the  bid- 
ding in  all  instances  being  slightly  above  the  one  put  in  by 
the  company  to  whom  the  contract  is  to  go.  There  are 
within  the  36  states  and  territories  what  are  called  "  reserved 
cities,"  by  which  it  is  [714]  agreed  that  particular  members 
of  the  association  shall  have  the  work  at  particular  cities, 
and  on  this  they  pay  the  regular  bonus,  just  as  on  stock 
goods  when  sold  otherwise  than  by  special  contract  obtained 
by  bidding.  It  appears,  too,  that  by  far  the  larger  part  of 
the  work  d(me  with  goods  furnished  by  these  companies  is 
under  special  contract  with  municipal  corporations  and  gas 
and  water  companies,  as  above  stated.  Practically,  all  the 
profitable  business  is  thus  done.  The  general  public,  so  far 
as  affected  by  the  business  at  all,  is  affected  mainly  through 
municipal  corporations*  All  of  the  states  of  the  United 
States  outside  of  the  states  and  territories  above  named 
are  called  "  free  territory,"  and  the  states  named  are  dis- 
tinguished as  "pay  territory."  Settlements  are  made  at 
stated  times  of  the  bonus  account  debited  against  each  com- 
pany, where  these  largely  offset  each  other,  so  that  small 
sums  are  in  fact  paid  by  any  company  in  balancing  accountiv 
The  aggregate  annual  manufacturing  capacity  of  the  6 
companies  belonging  to  the  association  is  220,000  tons,  with  a 
daily  capacity  or  output  of  about  650  tons;  there  are  9  other 
companies  or  corporations  engaged  in  the  manufacture  and 
sale  of  cast-iron  pipe  within  the  pay  territory,  with  an  aggre- 
gate daily  capacity  of  about  835  tons,  though  most  of  these 
are  small  concerns;  and  there  are  10  companies  or  corpora- 
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tions  engaged  in  the  same  busmees  located  within  the  free 
territory,  as  above  explained,  with  a  daily  capacity  or  output 
of,  say,  1,560  tons.  It  appears,  also,  that  members  of  the 
Associated  Pipe  Works,  while  they  do  not  compete  with  eadi 
other,  are  subjected  to  competiticm  by  the  other  companies 
and  corporations,  both  within  and  without  the  pay  territory, 
though  just  to  what  extent  and  with  what  effect  this  compe- 
tition is  carried  on  does  not  clearly  appear.  It  does  appear, 
however,  sufficiently,  that  the  companies  within  the  associa- 
tion have  so  far  not  been  able  to  raise  or  maintain  prices  above 
what  is  reasonable,  compared  with  the  prices  at  which  similar 
goods  and  similar  work  may  be  obtained  from  the  companies 
outside  of  the  association.  It  now  appears  that  all  cc»*pora- 
tions,  with  one  or  two  unimportant  exceptions,  which  have  let 
contracts  to  the  members  of  this  association,  are  satisfied  with 
the  prices,  and  make  affidavit  to  the  fact  that  they  are  reason- 
able, and  that  the  prices  furnished  are,  in  the  main,  consid- 
erably below  the  estimates  made  by  the  expert  engineers  of 
such  companies  prior  to  advertising  for  the  bids.  The  proof 
shows,  too,  that  the  defendant  companies  have,  at  least  in  cer- 
tain instances,  made  quotations  on  goods  to  be  delivered  in 
the  free  territOTy  below  corresponding  prices  within  the  pay 
territory.  It  is  said  by  the  defendants  that  this  is  explained 
by  reason  of  the  difference  in  the  cost  of  goods  manufactured 
under  contracts  obtained  by  bidding,  and  stock  goods  which 
are  sold  on  general  orders,  and  consisting  of  goods  which 
have  been  rejected  as  not  coming  up  to  the  specificaticms,  and 
goods  manufactured  during  the  winter  season  in  order  to 
keep  men  and  machinery  from  becoming  idle,  during  whidi 
perixxl  there  is  practically  no  demand  by  companies  which 
purchase  goods  on  special  orders,  and  contract  by  bids. 

[715]  I  think  it  does  sufficiently  appear  that  the  average 
prices  obtained  by  this  association  since  its  formation  are 
above  what  was  obtained  before,  though,  as  above  stated,  the 
proof  is  not  sufficient  to  show  that  the  ruling  prices  are  now 
above  what  is  reasonable,  as  determined  in  the  mai^ets  and 
by  competition.  The  defendants,  in  their  answer,  deny  the 
purpose  attributed  to  the  association  by  the  plaintiff's  peti- 
tion. On  the  contrary,  they  say  and  set  up  that  prior  to  the 
association  they  were  engaged  in  reckless  and  ruinous  compe- 
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dtion  amcmg  themselyes,  as  a  result  of  which  their  business 
was  not  prosperous,  and  under  which  condition  of  things  it 
was  certain  that  some  or  all  of  them  would  fail  and  leave  the 
entire  field  to  such  as  might  be  able  to  survive. .  It  is  set  up 
that  what  is  called  the  ^^  bonus  "  does  not  affect  the  price  to  the 
purchaser  at  all,  but  that  the  association,  determines  in  the 
first  place  what  the  market  price  should  be,  having  regard 
also  to  the  competition  to  which  it  is  likely  to  be  subjected 
I7  other  companies  not  in  the  association,  and  that  the  price 
is  not  at  any  time  unreasonable,  and  that  the  bonus  is  merely 
a  mode  of  determining  as  between  themselves,  to  an  extent, 
who  shall  secure  the  work,  but  chiefly  to  make  it  certain  that 
each  company  does  its  fair  shai*e  of  the  business,  by  making 
the  bonus  burdensome  to  such  companies  as  might  undertake 
to  do  more  than  their  reasonable  share  of  the  business  within 
the  territory  named.  It  is  further  said  that  under  the  asso- 
ciation the  business  has  been  fairly  divided  between  the  com- 
panies, and  that  they  have  been  enabled  to  keep  all  of  the 
plants  in  operation,  Uieir  operatives  at  work,  and  the  machin- 
ery from  becoming  idle.  I  think  it  could  be  safely  stated 
that  in  some  instances  prices  have  been  above  what  was 
probably  fair  or  reasonable,  but  the  proof  fails  to  show  that 
the  average  prices  have  been  so.  The  leading  witness  for 
the  government  was  for  some  time  a  stenographer  in  the 
service  of  the  defendant  Chattanooga  Foundry  &  Pipe  Works, 
and  in  that  position  did  the  work  of  the  association,  became 
familiar  with  all  of  the  details  by  which  the  business  was 
conducted,  and,  after  giving  up  his  position,  made  known  to 
the  government's  law  officer  all  the  facts  of  the  case,  and  has 
persistently  and  industriously  corresponded  with  persons  who 
had  dealings  with  members  of  the  association,  and  has  done 
all  in  his  power  to  instigate  suits  by  purchasers  from  these 
companies  against  the  associated  c(Hnpanies,  and  has  offered 
to  become  a  witness  in  their  behalf  in  such  suits;  always 
making  the  condition  that  he  was  to  be  liberally  ccHnpen- 
sated,  exacting  generally  a  very  large  per  cent  of  what  might 
be  recovered.  A  complete  exposure  of  all  the  business  de- 
tails of  these  companies  has  been  thus  made.  So  far,  he  has 
not  been  able  to  cause  any  suit  to  be  instituted.  But,  upon  the 
facts  laid  before  him,  the  district  attorney,  under  the  direc- 
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lion  of  the  attorney  general,  instituted  the  present  suit  It 
was  certainly  eminently  proper,  in  view  of  the  disdosoree 
made  to  the  district  attorney,  that  suit  should  be  brought,  and 
an  investigation  had. 

This  suit  is  based  upon  the  act  of  July  2,  1890,  ^^  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and 
monopolies,'*  com-  [716]  monly  called  the  "Anti-Trust  Act '* 
(26  Stat.  209,  c.  647;  Supp.  Rev.  St  p.  762).  Such  of  the 
provisions  of  the  act  as  affect  the  matter  now  under  consider- 
ation are  as  follows: 

''Section  1.  Every  contract,  combination  In  tbe  form  of  tmst,  cft 
otherwise,  or  conspiracy,  In  restraint  of  trade  or  commerce  among  tbe 
several  states,  or  with  foreign  nations,  Is  bereby  declared  to  be  lllegaL 
Every  person  wbo  sball  make  any  sncb  contract  or  engage  In  any  such 
combination  or  conspiracy,  sball  be  deemed  gnllty  of  a  misdemeanor. 

"  Sec.  2.  Every  person  wbo  sball  monopolize  or  attempt  to  monopolize 
or  combine  to  conspire  witb  any  otber  person  or  persons,  to  monopo- 
lise any  part  of  tbe  trade  or  commerce  among  several  states,  or  wltb 
foreign  nations,  sball  be  deemed  guilty  of  a  misdemeanor." 

"  Sec  4.  Tbe  several  circuit  courts  of  tbe  United  States  are  hereby 
Invested  wltb  Jurisdiction  to  prevent  and  restrain  violations  of  this 
act" 

When  the  petition  was  filed,  a  restraining  order  was  al- 
lowed, and  the  case  is  now  heard  upon  the  application  for  a 
preliminary  injunction.  The  discussion  on  this  motion 
has  taken  a  wide  range,  and  has  proceeded  upon  the  basis 
that  the  entire  case  has  been  practically  developed  as  much 
as  could  be  done  upon  full  preparation  and  a  final  hearing. 
The  record,  so  far  as  made  up,  consists  of  the  petition,  answer, 
affidavits,  imd  exhibits  thereto.  A  demurrer  is  incorporated 
in  the  answer  of  the  defendants,  and  the  defense  rests  upon 
two  groimds:  (1)  That  the  association  is  not  one  subject  to 
the  provisions  of  the  act  of  congress,  to  enforce  which  alone 
this  suit  is  brought;  and  (2)  that  the  association,  in  its  pur- 
poses and  mode  of  doing  business,  does  not  constitute  a 
monopoly,  and  causes  no  restraint  of  trade,  such  as  would 
be  unlawful  at  the  commcm  law.  It  will  depend  upon  the 
solution  of  the  first  question  made  as  to  whether  or  not  it 
will  become  necessary  to  examine  the  second.  The  questicm 
whether  this  is  an  association  such  as  subjects  it  to  the  pro- 
visions of  the  act  of  congress  is  one  of  some  difficulty.  This 
act,  like  what  is  known  as  the  ^  Interstate  Conmierce  Act,** 
is  new  and  experimental  legislation  by  congress.    The  dis- 
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cussioii  which  attended  the  passage  of  the  act  by  congress, 
as  shown  by  the  records,  makes  it  plain  that  the  ablest  and 
most  thoughtful  jurists  of  that  body  experienced  much  of 
the  same  difficulty  which  has  since  been  felt  by  the  courts 
in  the  attempt  to  enforce  the  act.  It  was  recognized  that 
congress  was  restricted  in  anything  that  it  might  do  upon 
the  particular  subjects  named  in  the  act  to  a  very  narrow 
field;  that  the  constitutional  validity  of  the  legislation  was 
doubtful  as  a  whole.  Up  to  the  date  of  the  enactment  of  the 
interstate  commerce  law,  and  of  the  act  now  under  consider- 
ation, the  interstate  conunerce  clause  of  the  constitution, 
under  which  legislation  of  this  character  is  justified,  has 
been  considered  by  the  courts  almost  entirely  with  relation 
to  state  legislation,  and  its  constitutional  validity.  Never- 
theless it  will  be  profitable  to  refer  briefly  to  the  doctrine 
announced  in  some  of  these  cases  before  making  any  more 
particular  reference  to  cases  in  which  this  act  has  been  con- 
sidered. It  has,  of  course,  been  recognized  from  the  begin- 
ning that  it  was  no  more  within  the  province  of  congress  to 
legislate  upon  domestic  commerce,  or  commerce  wholly 
within  a  state,  than  it  was  within  the  power  of  the  legisla- 
ture of  a  state  to  legislate  upon  the  subject  of  interstate 
commerce  or  trade.  In  Nathan  v.  Louisiana^  8  How.  73,  a 
tax  was  [717]  imposed  on  every  money  or  exchange  broker, 
and  this  legislation  was  objected  to  upon  the  ground  that  the 
sole  business  of  the  defendant  in  that  case  was  the  buying 
and  selling  of  foreign  bills  of  exchange,  which  were  instru- 
ments of  commerce,  and  the  act  was  repugnant  to  the  consti- 
tutional power  of  congress  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states.  It  was  admitted  by 
the  court  that  foreign  bills  of  exchange  were  instruments  of 
commerce,  but  the  court  also  said,  in  effect,  that  the  products 
of  agriculture  or  manufacture  were  in  like  manner  instru- 
ments of  commerce.  Mr.  Justice  McLean,  giving  the  opinion 
of  the  court,  said: 

"  He  is  not  engaged  in  commerce,  but  in  supplying  an  instrument  of 
commerce.  He  is  less  connected  with  it  than  the  shipbuilder,  witbont 
whose  labor  foreign  commerce  conld  not  be  carried  on." 

The  court  further  pointed  out  that  domestic  bills  or  prom- 
issory notes  were  as  necessary  to  the  commerce  of  a  state  as 
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foreign  bills  were  to  the  commerce  of  the  Union.    In  the 
State  Freight  Tax  Gases^  16  Wall.  272,  the  court  ob':erved : 

**  The  transportation  of  articles  of  trade  from  one  state  to  anottier 
was  the  prominent  idea  in  the  minds  of  the  framers  of  the  constitu- 
tion, when  to  congress  was  committed  the  power  to  regulate  commerce 
among  the  several  states.  A  power  to  prevent  embarrassing  restric- 
tions by  any  state  was  the  tiling  desired." 

In  Railroad  Co.  v.  Richmond^  19  Wall.  584,  a  contract  had 
been  entered  into  between  the  Dubuque  &  Sioux  City  Rail- 
way C!ompany  and  the  Dubuque  Elevator  CJompany.  both 
created  corporations  by  the  laws  of  Iowa,  by  the  terms  of 
which  contract,  among  other  things,  the  elevator  company 
was  to  erect  an  elevator  on  land  leased  from  the  railroad 
company,  to  be  situated  at  Dubuque,  for  the  purpose  of 
receiving,  storing,  delivering,  and  handling  all  grain  that 
should  be  received  by  the  cars  of  the  railroad  company,  not 
otherwise  consigned,  and  to  receive  and  discharge  at  Du- 
buque, for  the  company,  all  "  through  grain  "  by  which  was 
meant  grain  transported,  by  the  terms  of  shipment,  through 
that  place  to  points  beyond,  at  a  certain  stated  price  per 
bushel.  The  railroad  company  stipulated  on  its  part  that 
it  would  not  erect  a  similar  building  for  receiving,  storing, 
or  delivering  grain  at  Dubuque,  and  would  not  lease  to  any 
others  the  right  to  erect  any  such  building ;  that  the  elevator 
company  should  have  the  exclusive  right  to  handle  all 
through  grain  at  Dubuque  at  the  stipulated  price  per  bushel. 
The  railroad  company  having  leased  its  road  and  property 
to  the  Illinois  Central  Railroad  Company,  the  latter  com- 
pany disregarded  the  contract;  and  suit  was  brought  in  the 
United  States  court  to  enforce  the  same  on  behalf  of  the 
elevator  company,  and  the  defense  was  that  the  contract  was 
repugnant  to  the  constitution,  as  violating  the  interstate 
commerce  clause.  This  defense  was  overruled,  and  decree 
entered  in  favor  of  the  elevator  company,  and  the  case  was 
taken  to  the  supreme  court  of  the  United  States.  The  ruling 
of  the  lower  court  was  affirmed,  and  the  supreme  court,  in 
doing  so,  enunciated  again  the  controlling  rule  upon  this 
subject,  by  saying: 

"The  power  to  regnlate  commerce  among  the  several  states  was 
vested  in  congress  in  order  to  secure  eqnaUty  and  freedom  in  com- 
nwrcial  iBtercoorse  against  discriminatinf  state  leglalattoa    It  wii 
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never  intended  that  the  power  should  be  [718]  exercised  so  as  to 
Interfere  with  private  contracts  not  designed  at  the  time  they  were 
made  to  create  Impediments  to  such  intercourse." 

.  In  Slierlock  v.  Ailing^  93  U.  S.  100,  a  statute  of  the  state 
of  Indiana  was  drawn  in  quastion.  This  statute  contained 
provisions  designed  for  the  better  security  of  the  lives  of  the 
passengers  on  board  vessels  propelled  in  whole  or  in  part  by 
steam,  and  the  contention  was  that,  as  applied  to  marine  torts, 
the  act  was  invalid,  as  interfering  with  the  exclusive  regula- 
tion of  commerce  vested  in  congress.  Mr.  Justice  Field, 
discussing  this  point  and  referring  to  previous  decisions,  used 
the  following  language: 

"In  supposed  support  of  this  position,  numerous  decisions  of  this 
court  are  cited  by  counsel,  to  the  effect  that  the  states  cannot,  by  legis- 
lation, place  burdens  upon  commerce  with  foreign  nations,  or  among 
the  several  states.  The  decisions  go  to  that  extent,  and  their  sound- 
ness is  not  questioned.  But,  upon  an  examination  of  the  cases  In 
which  they  were  rendered.  It  will  be  found  that  the  legislation  ad- 
judged invalid  Imposed  a  tax  upon  some  Instrument  or  subject  of  com- 
merce, or  exacted  a  license  fee  from  parties  engaged  in  commercial 
pursuits,  or  created  an  impediment  to  the  free  navigation  of  some  public 
waters,  or  prescribed  conditions  In  accordance  with  which  commerce  in 
particular  articles,  as  between  particular  places,  was  required  to  be 
conducted.  In  all  the  cases  the  legislation  condemned  operated  di- 
rectly upon  commerce,  either  by  way  of  tax  upon  Its  business,  license 
upon  Its  pursuit  in  particular  channels,  or  conditions  for  carrying  it 
on.  Thus,  In  the  Passengei-  Cases,  7  How.  445,  the  laws  of  New  York 
and  Massachusetts  exacted  a  tax  from  the  captains  of  vessels  bringing 
passengers  from  foreign  ports,  for  every  passenger  landed.  In  the 
Wheeling  Bridge  Case,  13  How.  518,  the  statute  of  Virginia  authorized 
the  erection  of  a  bridge  which  was  held  to  obstruct  the  free  navigation 
of  the  river  Ohio.  In  the  case  of  Sinnot  v.  Davenport,  22  How.  227, 
the  statute  of  Alabama  required  the  owner  of  a  steamer  navigating  the 
waters  of  the  state  to  file,  before  the  boat  left  the  port  of  Mobile,  in 
the  office  of  the  probate  judge  of  Mobile  county,  a  statement,  in  writing, 
setting  forth  the  name  of  the  vessel,  and  of  the  owner  or  owners,  and 
his  or  their  place  of  residence  and  Interest  In  the  vessel,  and  prescribed 
penalties  for  neglecting  the  requirement  It  thus  imposed  conditions 
for  carrying  on  the  coasting  trade  In  the  waters  of  the  state,  in  addi- 
tion to  those  prescribed  by  congress.  And  In  all  the  other  cases  where 
legislation  of  a  state  has  been  held  to  be  null  for  Interfering  with  the 
commercial  power  of  congress,  as  In  Brown  v.  Maryland,  12  Wheat 
425,  Btate  Tonnage  Tax  Cases,  12  V^all.  204,  and  Welton  v.  Missouri, 
91  U.  S,  275,  the  legislation  created.  In  the  way  of  tax,  license,  or  con- 
dition, a  direct  burden  upon  commerce,  or  In  some  way  directly  inter- 
fered with  Its  freedom." 

And  in  the  further  progress  of  the  opinion  the  court 
observed : 

**In  conferring  upon  congress  the  regulation  of  commerce,  it  was 
never  intended  to  cut  the  states  ofF  from  legislating  on  all  subjects 

10870^— S.  Doc.  Ill,  62-1,  vol  1 41 
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relating  to  the  health,  life,  and  safety  at  their  citizens,  tliongh  the  legis- 
lation might  indirectly  affect  the  commerce  of  the  country.  Legisla- 
tion, in  a  great  variety  of  ways,  may  affect  conmierce  and  persons  en- 
gaged in  it  without  constituting  a  regulation  of  it,  within  the  meaning 
of  the  constitution." 

It  will  be  readily  seen  that  the  cases  recognize  the  distinc- 
tion between  the  subjects  of  commerce  and  commerce  itself, 
as  well  as  between  the  instruments  and  aids  to  such  commerce, 
and  the  actual  business  of  commerce.  In  regard  to  state  legis- 
lation, it  has  been  declared  from  the  beginning  that,  to  render 
such  legislation  subject  to  constitutional  objection  under  the 
commerce  clause,  the  effect  of  the  legislation  upon  interstate 
commerce  must  be  direct,  and  not  incidental  or  indirect 
This  general  statement  of  the  law  so  often  repeated  has  been 
illustrated  by  the  varying  facts  of  many  cases,  but  it  would 
extend  this  opinion  beyond  reasonable  limits  to  now  refer  to 
[719]  these.  It  has  often  been  observed  that  the  line  of 
demarkation  between  state  and  federal  jurisdiction  and  regu- 
lation is  a  delicate  one,  and  at  times  grows  dim  and  shadowy. 
In  consid^ing  a  question  of  this  delicate  nature,  proper  and 
practical  distinctions  become  extremely  imi)ortant  A  par- 
ticular business  must  be  distinguished  from  the  mere  subjects 
of  the  business,  and  from  mere  incidents  to  or  instruments  by 
which  the  business  is  carried  on.  It  is  hardly  conceivable 
that  any  large  industrial  or  manufacturing  establishment 
could  be  carried  on  without  shipping  products  from  one  state 
to  another,  and  such  would  certainly  be  the  course  of  busi- 
ness contemplated.  Nevertheless  the  business  of  such  an 
establishment  would  be  related  to  interstate  commerce  only 
incidentally  and  indirectly.  (Commerce  would  not  be  the 
main  business,  nor  within  the  main  purpose  of  the  ordinary 
manufacturing  establishment.  Interstate  commerce  would 
be  altogether  an  incident.  There  is  no  direct  relation  between 
the  two.  It  is  probably  true  that  every  wholesale  establish- 
ment within  the  limits  of  the  larger  cities  is  engaged  in  such 
mode  of  business  as  that  it  is  known  that  the  business  can  be 
conducted  only  by  the  method  of  interstate  commerce  in  part 
Such  commerce  is,  however,  not  directly  affected,  and  least 
of  all  impeded  or  restricted.  If  every  private  enterprise 
whidi  is  carried  on  in  part  or  chiefly  by  interstate  shipments, 
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or  by  a  mode  of  business  which  makes  this  necessary,  is  to  be 
regarded  as  thereby  so  related  to  interstate  commerce  as  to 
come  within  the  regulating  power  of  congress,  it  is  obvious 
that  this  power  could  at  once  be  extended  to  almost  every 
form  of  business  in  the  country  which  is  conducted  on  any- 
thing like  an  extensive  scale.  So  liberal  an  interpretation 
as  this  would  obviously,  in  a  large  sense,  obliterate  the  lines 
between  federal  and  state  jurisdiction,  and,  as  an  act  of 
congress  is  paramount  in  authority,  would  strike  down  the 
autonomy  of  the  states.  The  doctrine  applicable  to  this 
subject  was  thoughtfully  and  fully  restated  by  Mr.  Justice 
Lamar  in  Kidd  v.  Pearson^  128  U.  S.  120,  9  Sup.  Ct  10,  in 
language  as  follows: 

"  No  distinction  is  more  popular  to  the  common  mind,  or  more  clearlj 
expressed  In  economic  and  political  literature,  than  that  between  man- 
ufacture and  commerce.  Manufacture  is  transformation, — ^the  fashion- 
ing of  raw  materials  into  a  change  of  form,  for  use.  The  functions 
of  commerce  are  diflTerent  The  buying  and  selling,  and  the  transpor- 
tation incidental  thereto,  constitute  commerce,  and  tlie  regulation  of 
at  least  such  transportation.  If  it  be  held  that  the  term  includes  the 
regulation  of  all  such  manufactures  as  are  intended  to  be  the  subject 
of  commercial  transactions  in  the  future,  it  is  impossible  to  deny  that 
It  would  also  include  all  productive  industries  that  contemplate  the 
same  thing.  The  result  would  be  that  congress  would  be  invested, 
to  the  exclusion  of  the  states,  with  the  power  to  regulate,  not  only 
manufactures,  but  also  agriculture,  horticulture,  stoclc-raislng,  do- 
mestic fisheries,  mining, — in  short,  every  branch  of  human  industry. 
For  is  there  one  of  them  that  does  not  contemplate,  more  or  less 
clearly,  an  interstate  or  foreign  market?  Does  not  the  wheat  grower 
of  the  Northwest,  or  the  cotton  planter  of  the  South,  plant,  cultiTate, 
and  harvest  his  crop  witli  an  eye  on  the  prices  at  Liverpool,  New 
York,  and  Chicago?  The  power  being  vested  In  congress  and  denied 
to  the  states,  it  would  follow  as  an  inevitable  result  that  the  dutjr 
would  devolve  on  congress  to  regulate  all  of  these  delicate,  multi- 
form, and  vital  interests, — interests  which,  in  their  nature,  are  and 
must  be  local  in  all  the  details  of  their  successful  management  The 
demands  of  such  a  supervision  would  require,  not  uniform  legislation 
generally  applicable  throughout  the  United  States,  but  a  swarm  of 
statutes  only  locally  applicable,  and  utterly  Inconsistent  Any  [7S0] 
movement  towards  the  establishment  of  rules  of  production  in  this 
vast  country,  with  Its  many  diflTerent  climates  and  opportunities, 
could  only  be  at  the  sacrifice  of  the  peculiar  advantages  of  a  large  part 
of  Hie  k>calitie8  in  it  if  not  of  every  one  of  them.  On  the  other  hand, 
any  movement  towards  the  local,  detailed,  and  Incongruous  legislation 
required  by  such  Interpretation  would  be  about  the  widest  possible 
departure  from  the  declared  object  of  the  clause  in  question.  Nor 
this  alone.  Even  in  the  exercise  of  the  power  contended  for,  congress 
would  be  confined  to  the  regulation,  not  of  certain  branches  of  in- 
dustry, tiowever  numerous,  but  to  those  instances  in  each  and  every 
branch  where  the  producer  contemplated  an  interstate  market    These 
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Instanees  woald  be  almoet  infinite,  as  we  liaye  seen;  but  still  there 
would  always  remain  the  possibility,  and  often  it  would  be  the  case, 
that  the  producer  contemplated  a  domestic  market  In  that  case  the 
soperrlsory  power  must  be  exercised  by  the  state,  and  the  intermina- 
ble trouble  would  l>e  presented,  that  whether  the  one  power  or  the 
other  should  exercise  the  authority  in  question  would  be  determined. 
not  by  any  general  or  intelligible  rule,  but  by  the  secret  and  change- 
able intention  of  the  producer  in  each  and  every  act  of  production.  A 
situation  more  paralyzing  to  the  state  governments,  and  more  pro- 
vocative of  conflicts  between  the  general  government  and  the  states, 
and  less  likely  to  have  been  what  the  framers  of  the  constitution 
intended,  it  would  be  difficult  to  imagine." 

The  distinction  before  referred  to  between  commerce  and 
the  subjects  of  commerce,  and  between  the  direct  and  indi- 
rect effect  of  the  business,  or  mode  of  doing  business,  upon 
interstate  commerce,  is  here  clearly  recognized  and  declared, 
as  was  also  done  in  V.  S.  v.  E.  C.  Knight  Oo.^  156  U.  S.  1, 16 
Sup.  Ct.  249,  in  which  the  opinion  in  Kidd  v.  Pearson  is 
expressly  referred  to,  and  the  lading  reafltened.  It  was  easy 
to  anticipate  that,  when  called  upon  to  enforce  the  provisions 
of  the  anti-trust  act,  the  interpretation  would  be  in  harmony 
with  the  construction  of  the  commerce  clause  which  had  been 
uniformly  given  in  considering  state  enactments  alleged  to 
infringe,  or  supposed  to  be  an  infringement  upon,  this  pro- 
vision of  the  constitution.  In  re  Chreene^  52  Fed.  104r-119,  is 
the  first  case  in  which  the  act  in  question  was  extensively 
treated.  The  question  arose  upon  a  petition  for  a  writ  of 
habeas  corpus.  The  defendants  and  others,  under  the  form 
of  what  was  called  the  Distilling  &  Cattle-Feeding  Com- 
pany, a  corporation  organized  luider  the  laws  of  Illinois,  had 
obtained  possession  and  authority  over  such  a  number  of 
distilleries  that  the  company  controlled  the  manufacture  and 
sale  of  75  per  cent,  of  all  distillery  products  in  the  United 
States,  and  the  defendants  had  fixed  the  price  at  which  the 
purchasers  should  and  did  sell  the  products  of  the  distil- 
leries. Sales  were  made  to  agencies  established  in  Massa- 
chusetts and  other  places,  and  one  of  the  questions  con- 
sidered was  whether  this  was  a  combination  subject  to  the 
provisions  of  the  anti-trust  act,  under  which  the  defendant 
had  been  indicted,  and  Judge  Jackson  (afterwards  Mr.  Jus- 
tice Jackson)  ruled  that  it  was  not.    Discussing  the  point  of 
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whether  the  whisky  trust  was  subject  to  the  act,  the  eminent 
judge  observed : 

**  It  is  certain  that  congress  could  not,  and  did  not  by  this  enact- 
ment,  attempt  to  pre8cril>e  limits  to  the  acquisition,  either  by  the 
private  citizens  or  state  corporation,  of  property  which  mifltht  become 
the  subject  of  interstate  commerce,  or  declare  that,  when  the  acca- 
mulation  or  control  of  property  by  legitimate  means  and  lawful 
methods  reached  such  magnitude  or  proportions  as  enabled  the  owner 
or  owners  to  control  the  traffic  therein,  or  any  part  thereof,  among 
the  states,  a  criminal  ofFense  was  committed  by  such  owner  or  own- 
ers. All  persons,  individually  or  in  corporate  organisations,  carrying 
on  business  avocations  and  enterprises  involving  the  purchase,  sale, 
or  exchange  of  articies,  or  the  production  and  [721]  manufacture  of 
commodities  which  form  the  subjects  of  commerce,  will,  in  a  popular 
sense,  monopolize  both  state  and  interstate  traffic  in  such  articles  or 
commodities,  Just  in  proportion  as  the  owner's  business  Is  increased, 
oilarged,  and  developed.  But  the  magnitude  of  a  party's  business, 
production,  or  manufacture,  with  the  incidental  and  indirect  powers 
thereby  acquired,  and  with  the  purpose  of  regulating  prices  and  con- 
trolling interstate  traffic  in  the  articles  or  commodities  forming  the 
subject  of  such  business,  production,  or  manufacture,  is  not  the  mo- 
nopoly, or  attempt  to  monopolize,  which  the  statute  condemns.**  62 
Fed.  lis. 

And,  speaking  somewhat  more  specifically,  it  was  further 
said: 

"  It  was  certainly  not  a  '  monopoly,'  in  the  legal  sense  of  the  term, 
fOr  the  Accused  or  the  distilling  and  cattle-feeding  company  to  own 
seventy  distilleries  and  the  products  thereof,  whether  such  products 
amounted  to  the  whole  or  a  large  part  of  what  was  produced  in 
the  country.  Their  ownership  and  control  of  such  products,  as 
subjects  of  trade  and  commerce,  is  not  what  the  statute  condemns, 
but  the  monopoly  or  attempt  to  monopolize  the  Interstate  trade  or 
commerce  therein.  In  this  acquisition  and  operation  of  the  seventy 
distilleries,  which  enabled  the  accused  or  said  distilling  and  cattle- 
feeding  company  to  manufacture  and  control  the  sale  of  75  per  cent 
of  the  distillery  products  of  the  country,  it  does  not  appear,  nor 
is  it  alleged,  that  the  persons  from  whom  said  distilleries  were 
acquired  were  placed  under  any  restraint,  by  contract  or  otherwise, 
which  prevented  them  from  continuing  or  re-engaging  in  such  busi- 
ness. All  other  persons  who  chose  to  engage  therein  were  at  liberty 
to  do  so.  The  effort  to  control  the  production  and  manufacture  of 
distillery  products  by  the  enlargement  and  extension  of  business 
was  not  an  attempt  to  monopolize  trade  and  conmierce  in  such 
products,  within  the  meaning  of  the  statute^  and  may  therefore  be 
left  out  of  further  consideration.** 

Much  of  the  discussion  in  the  opinion  is  devoted  to  show- 
ing that  the  trust  arrangement  there  considered  was  neither 
a  monopoly  nor  a  contract  in  restraint  of  trade,  according 
to  the  common-law  sense,  which  it  was  held,  in  that  and 
subsequent  cases,  must  be  allowed  to  settle  the  question  of 
what  is  a  monopoly  or  contract  in  restraint  of  trade,  in  the 
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absence  of  any  definition  in  the  act  of  Congress.  In  the  pre- 
vious case  of  In  re  Terrell^  51  Fed.  215,  Judge  Liaconibe 
had  declared  that: 

**It  is  not  the  actual  restraint  of  trade  (if  such  l>e  restraint  of 
trade)  that  is  made  illegal  by  the  statute,  but  the  making  of  a  con- 
tract in  restraint  of  trade,-— of  a  contract  wlilch  restrains,  or  is 
Intended  to  restrain,  trade." 

The  statute  came  before  the  supreme  court  of  the  United 
States  for  the  first  time  in  U.  S.  v.  E.  C.  KnigJU  Go.^  156 
U.  S.  1,  15  Sup.  Ct  249.  The  American  Sugar-Refining 
Company,  a  corporation  existing  under  the  laws  of  the  state 
of  New  Jersey,  being  in  control  of  a  large  majority  of  the 
manufactories  of  refined  sugar  in  the  United  States,  ac- 
quired, through  the  purchase  of  stock,  four  other  refineries 
in  Philadelphia,  and  thus  obtained  such  disposition  over 
these  refineries  throughout  the  United  States  as  gave  it  a 
practical  monopoly  of  the  business,  and  it  was  held  that 
the  residt  of  the  transaction  was  the  creation  of  a  monopoly 
in  the  manufacture  and  sale  of  a  necessary  of  life;  but  it 
was  nevertheless  distinctly  held  that  the  monopoly  was 
not  one  which  could  be  suppressed  under  the  provisions  of 
the  act  of  congress  now  in  question,  and  that  the  business 
of  sugar  refining  in  Pennsylvania  bore  no  direct  relation  to 
conmieroe  between  the  states,  nor  with  foreign  nations.  And 
the  doctrine  upon  this  subject,  and  the  distinctions  before 
adverted  to,  which  pervade  all  of  the  previous  cases,  are 
again  declared  in  the  opinion  with  great  clearness.  Mr. 
Chief  Justice  Fuller,  speaking  for  the  court,  said: 

[7182]  "  The  argument  is  that  the  power  to  control  the  manufactnre 
of  refined  sugar  is  a  monopoly  over  a  necessary  of  life,  to  the  en- 
joyment of  which  by  a  large  part  of  the  population  of  tbe  United 
States  Interstate  commerce  is  indispensable,  and  that,  therefore,  tbe 
general  government,  in  the  exercise  of  the  power  to  regulate  com- 
merce, may  repress  such  monopoly  directly,  and  set  aside  the  in- 
struments which  have  created  it  But  this  argument  cannot  be 
confined  to  necessaries  of  life  merely,  and  must  Include  all  articles 
of  general  consumption.  Doubtless  the  power  to  control  the  manu- 
facture of  a  given  thing  involves,  in  a  certain  sense,  the  control  of 
Its  disposition,  but  this  is  a  secondary,  and  not  the  primary,  sense; 
and,  although  the  exercise  of  that  power  may  result  in  bringing 
the  operation  of  commerce  into  play,  it  does  not  control  i^  and 
afFectB  It  only  Incidentally  and  indirectly.  Commerce  succeeds  to 
manufacture,  and  is  not  a  part  of  it  The  power  to  regulate  C(»b- 
meroe  is  the  power  to  prescribe  the  rule  by  which  commerce  shall 
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be  governed,  and  Is  a  power  Independent  of  the  power  to  snpprefls 
monopoly.  But  It  may  operate  in  repression  of  monopoly  whenever 
that  comes  within  the  rules  by  which  commerce  is  governed,  or 
whenever  that  comes  within  the  rules  by  which  commerce  Is  gov- 
erned, or  whenever  the  transaction  is  itself  a  monopoly  of  com- 
merce. It  is  vital  that  the  independence  of  the  commercial  power 
and  of  the  police  power,  and  the  delimitation  between  them,  how- 
ever sometimes  perplexing,  should  always  be  recognized  and  ob- 
served, for,  while  the  one  furnishes  the  strongest  bond  or  union, 
the  other  is  essential  to  the  preservation  of  the  autonomy  of  the 
states,  as  required  by  our  dual  form  of  government ;  and  acknowledged 
evils,  however  grave  and  urgent  they  may  appear  to  be,  had  better 
be  borne,  than  the  risk  be  run,  in  the  effort  to  suppress  them,  of 
more  serious  consequences,  by  resorts  to  expedients  of  even  doubtful 
constitutionally.  It  will  be  perceived  how  far-reaching  the  propo- 
sition is  that  the  power  of  dealing  with  a  monop^y  directly  may 
be  exercised  by  the  general  government  whenever  interstate  or 
international  commerce  may  be  ultimately  affected." 

After  referring  with  approval  to  Gibbons  v.  Ogden^  9 
Wheat.  1,  210,  Brown  v.  Maryland^  and  other  previous  cases, 
the  opinion  was  concluded  by  saying: 

••  It  was  in  the  light  of  well-settled  principles  that  the  act  of  July  2, 
1890,  was  framed.  Congress  did  not  attempt  thereby  to  assert  the 
power  to  deal  with  monopoly  direct,  as  such ;  or  to  limit  and  restrict 
the  rights  of  corporations  created  by  the  states,  or  the  citizens  of 
the  states,  in  the  acquisition,  control,  or  disposition  of  properly ;  or 
to  regulate  or  prescribe  the  price  or  prices  at  which  such  property, 
or  the  products  thereof,  should  be  sold ;  or  to  make  criminal  the  acts 
of  persons  in  the  acquisition  and  control  of  property  which  the  states 
of  their  residence  or  creation  sanctioned  and  permitted.  Aside  from 
the  provisions  applicable  where  congress  might  exercise  municipal 
power,  what  the  law  struck  at  was  combinations,  contracts,  and  con- 
q[>lracie8  to  monopolize  trade  and  commerce  among  the  several  states, 
or  with  foreign  nations ;  but  the  contracts  and  acts  of  the  defendants 
related  exclusively  to  the  acquisition  of  the  Philadelphia  refineries, 
and  the  business  of  sugar  refining  in  Pennsylvania,  and  bore  no  direct 
relation  to  commerce  between  the  states  or  with  foreign  nations. 
The  subject-matter  of  the  sale  was  shares  of  manufacturing  stock,  and 
the  relief  sought  was  the  surrender  of  property  which  had  already 
passed,  and  the  suppression  of  the  alleged  monopoly  in  manufacture 
by  the  restoration  of  the  status  quo  befbre  the  transfers ;  yet  the  act 
of  congress  only  authorized  the  circuit  courts  to  proceed  by  way  of 
preventing  and  restraining  violations  of  the  act  in  respect  to  contracts, 
combinations,  or  conspiracies  in  restraint  of  interstate  or  international 
trade  or  commerce." 

It  is  a  doctrine  expressly  stated  and  clearly  implied  in 
tiiese  cases  that  the  act  of  congress  does  not,  and  could  not 
constitutionally,  deal  directly  with  a  monopoly  or  a  contract 
in  restraint  of  trade,  as  such,  according  to  the  commcm-law 
definition  of  these  terms;  and,  as  has  been  seen,  the  act  of 
congress  gives  no  definition  of  its  own.    To  do  so  would  be 
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dearly  to  trench  upon  the  exclusive  jurisdiction  of  the  states. 
Federal  authority  exists  only  when  a  monopoly  or  a  contract 
in  restraint  of  trade  assumes  such  form  or  has  such  eflfect  as 
to  go  beyond  any  common-law  conception  of  these  terms,  and 
interferes  di-  [723]  rectly  and  substantially  with  interstate 
commerce  or  commerce  with  foreign  nations;  and  this  it 
must  do  directly,  and  not  incidentally.  Now,  I  am  unable 
to  perceive,  in  the  light  of  these  cases,  that  the  act  of  con- 
gress can  be  regarded  as  applicable  to  the  association  undev 
consideration.  It  cannot  be  suggested,  and  has  not  been,  that 
this  association  had  in  contemplation  as  one  of  its  purposes 
the  subject  of  interstate  commerce,  any  more  than  any  ordi- 
nary manufacturing  establishment  would  have,  where  the 
products  of  such  manufactory  must  find  a  market  in  other 
states  as  well  as  in  domestic  markets.  It  seems  to  me  evident 
that  private  gain  was  the  object  of  the  association,  just  as 
was  observed  in  regard  to  the  sugar  trust  in  V.  S,  v.  E.  C. 
Knight  Co.  Nor  does  the  mode  in  which  the  association 
conducts  its  business  have  any  direct  relation  to  interstate 
commerce,  so  far  as  I  can  see.  The  sugar  trust  was  con- 
fessedly a  monopoly,  in  the  common-law  sense,  and  in  a  com- 
modity of  prime  necessity.  And  the  extent  to  which  inter- 
state commerce  would  be  used  in  carrying  on  its  business 
would  be  in  magnitude  out  of  all  proportion  to  a  similar  use 
made  by  the  association  in  question. 

The  learned  district  attorney  has  leveled  most  of  his  criti- 
cism at  the  bonus  feature  of  the  association,  but  it  has  not 
been  pointed  out,  and,  I  think,  cannot  be,  how  the  manner  of 
using  the  bonus  operates  in  restraint  of  interstate  commerce. 
The  object  of  the  bonus  and  of  the  association  really  is  not  to 
prevent  all  members  of  the  association  from  furnishing  and 
shipping  their  manufactured  products,  but  to  determine 
among  themselves  which  one  of  them  shall  do  so,  and  it  is 
really  contemplated  that  some  one  will  do  so.  There  is  cer- 
tainly no  restraint  in  this,  as  the  supply  in  such  case  is  regu- 
lated by  the  demand,  so  far  as  shipment  is  concerned.  It  has 
not  be^  argued  that  the  fact  that  certain  cities  are  reserved 
to  a  particular  company  would  bring  the  association  within 
the  provisions  of  the  act.    It  is  true  that  generally  one  of  the 
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reserved  cities  is  that  in  which  the  company  has  its  chief 
place  of  business.  For  example,  the  Chattanooga  Foundry 
&  Pipe  Works  is  allowed,  under  the  arrangement,  to  supply 
the  cities  of  Chattanooga  and  New  Orleans.  If  it  be  argued 
that  this  prevents  companies  in  other  states  from  shipping 
goods  to  Chattanooga,  it  would  be  merely  to  follow  a  theory 
having  no  practical  bearing  on  the  case,  because,  in  the  ab- 
sence of  an  association,  the  entire  freight  charges  being  in 
favor  of  the  local  company,  and  the  disposition  to  patronize 
a  local  concern  being  in  its  favor,  it  would  easily  fumi^  the 
supplies. 

It  remains  to  remark,  as  should  have  been  done  before,  that 
upon  the  bill  and  answer,  where  the  contract  of  the  associa- 
tion is  admitted  in  the  answer,  as  is  virtually  done  here,  but 
the  allegations  tending  to  show  its  sinister  purpose,  tenden- 
cies, and  effects,  contained  in  the  bill,  are  denied  by  the 
answer,  and  averments  are  made  in  the  answer  tending  to 
show  a  just  and  equitable  purpose  and  effect,  the  averments 
in  such  answer  upon  this  application  stand  admitted,  and 
the  contract  must  be  presumed  to  have  been  made  for  the 
purposes  honestly  as  stated  in  the  answer,  unless  ihe  pro- 
visions of  the  agreement  and  the  mode  of  doing  business 
dearly  show  the  contrary.  In  examination  of  such  a  con- 
tract, fraud  and  illegality  are  not  to  be  presumed,  but 
[724]  must  be  proved  as  in  all  other  cases,  t/.  S.  v.  Trans- 
Missouri  Freight  Ass^  7  C.  C.  A.  15, 68  Fed.  68.  It  may  bo 
further  observed,  to  prevent  misconstruction,  that  in  a  suit 
such  as  this,  in  the  name  of  the  United  States,  jurisdiction 
depends  alone  upon  the  act  giving  jurisdiction  to  enforce  its 
provisions,  and  the  court  is  concerned  with  no  case  between 
private  persons  or  corporations,  where  jurisdiction  depends 
on  other  conditions,  and  in  which  proceeding  a  common-law 
remedy  might  become  available.  Having  reached  the  con- 
clusion that  the  defendant  association  is  not  subject  to  the 
provisions  of  the  act  of  congress,  according  to  the  ruling  in 
Re  Greene  and  in  U.  8.  v.  E.  0.  Knight  Co.,  I  do  not  fed 
called  upon  to  dispose  of  the  other  issues  made  in  this  case, 
and  the  bill  is  therefore  dismissed* 
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Syllalras. 

[290]    UNITED    STATES  v.  TRANS-MISSOUBI 
FREIGHT  ASSOCIATION.* 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  EIGHTH 

CIRCUIT. 

No.  67.     Argued  December  8»  9,  1896. — Decided  March  22,  1897. 

[166  U.  S.,  290.] 

The  dissolution  of  the  freight  association  does  not  present  this  court 
from  taking  cognizance  of  the  appeal  and  deciding  the  case  on  Its 
merits;  as,  where  parties  have  entered  into  an  illegal  agreement 
and  are  acting  under  it,  and  there  is  no  adequate  remedy  at  law, 
and  the  Jurisdiction  of  the  court  has  attached  by  the  filing  of  a  bill 
to  restrain  such  or  lilie  action  under  a  similar  agreement,  and  a 
trial  has  been  had  and  judgment  entered,  the  appellate  JnrisdictloB 
of  this  court  is  not  ousted  by  a  simple  dissolution  of  the  associa- 
tion, effected  subsequently  to  the  entry  of  Judgment  in  the  suit^ 

While  the  statutory  amount  must  as  a  matter  of  fact  be  in  contro- 
versy, yet  the  fact  that  it  is  so  need  not  appear  in  the  bill,  but  may 
be  shown  to  the  satisfaction  of  the  court 

The  provisions  respecting  contracts,  combinations  and  conspiracies  In  . 
restraint  of  trade  or  commerce  among  the  several  States  or  with 
foreign  countries,  contained  in  the  act  of  July  2,  1890,  c.  647,  "to 
protect  trade  and  commerce  against  unlawful  restraints  and  monop- 
olies," apply  to  and  cover  common  carriers  by  railroad ;  and  a  con- 
tract between  them  in  restraint  of  such  trade  or  commerce  is  pro- 
hibited, even  though  the  contract  is  entered  into  between  compet- 
ing railroads,  only  for  the  purpose  of  thereby  affecting  traffic  rates 
for  the  transportation  of  persons  and  property. 

The  act  of  February  4,  1887,  c.  104,  "  to  regulate  commerce,"  is  not 
incon-  [291]  sistent  with  the  act  of  July  2,  1890,  as  it  does  not  con- 
fer upon  competing  railroad  companies  power  to  enter  Into  a  con- 
tract in  restraint  of  trade  and  commerce,  like  the  one  which  forms 
the  subject  of  this  suit 

Debates  in  Congress  are  not  appropriate  sources  of  information,  from 
which  to  discover  the  meaning  of  the  language  of  a  statute  passed 
by  that  body. 

a  Bill  asking  the  dissolution  of  the  association  and  for  an  injunctioii 
to  restrain  the  several  companies  from  carrying  into  effect  the  agree- 
ment was  dismissed  by  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas  (53  Fed.,  440).  See  p.  80.  The  decree  was 
affirmed  by  the  Circuit  Court  of  Appeals,  Eighth  Circuit  (58  Fed.,  68). 
See  p.  186.  Reversed  by  the  Supreme  Court  in  the  present  case  (166 
U.  S.,  290). 

»  Syllabus  copyrighted,  1897,  by  Banks  &  Bro& 
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The  prohlbftmry  provisions  of  the  said  act  of  Jnly  2,  1890,  apply  to  all 
contracts  in  restraint  of  interstate  or  foreign  trade  or  commerce 
without  exception  or  limitation;  and  are  not  confined  to  those  in 
which  the  restraint  is  unreasonable 

In  order  to  maintain  this  salt  the  government  is  not  obliged  to  show 
that  the  agreement  in  qneetion  was  entered  into  for  the  purpose  of 
restraining  trade  or  commerce,  if  such  restraint  is  its  necessary 
effect 

This  agreement,  though  l^al  when  made,  became  illegal  on  the  pas- 
sage of  the  act  of  July  2,  1800,  and  acts  done  under  it  after  that 
statute  became  operative  were  done  in  violation  of  it 

The  fourth  section  of  tlie  act  invests  the  Government  with  full  pow^ 
and  authority  to  bring  such  a  suit  as  this ;  and,  if  the  facts  alleged 
are  proved,  an  injunction  should  issue 

Ok  the  2d  of  July,  1890,  an  act  was  passed  by  the  Con- 
gress of  the  United  States,  entitled  "An  act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies.*' 
26  Stat  209,  c.  647.    This  act  is  given  in  full  in  the  margin.** 

«  An  act  to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies. 

Be  in  enacted  ly  the  Senate  and  House  of  Representatives  of  if^e 
United  States  of  America  in  Congress  assembled, 

SCO.  1.  Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy,  in  restraint  of  trade  or  commerce  among  the  sev- 
eral States,  or  with  foreign  nations,  is  hereby  declared  to  be  illegal. 
Bvery  person  who  shall  make  any  such  contract  or  engage  in  any 
such  combination  or  conspiracy,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not  er- 
ceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the  court 

Sec.  2.  Bvery  person  who  shall  monopolize,  or  attempt  to  monopo- 
lize, or  combine  or  conspire  with  any  other  person  or  persons,  to 
monopolize  any  part. of  the  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not  ex- 
ceeding five  thousand  dollars,  or  by  Imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the  court 

Sec.  8.  Every  contract,  combination  in  the  form  of  trust  or  other- 
wise or  conspiracy,  in  restraint  of  trade  or  commerce  in  any  Terri- 
tory of  the  United  States  or  of  the  District  of  Columbia,  or  In 
restraint  of  trade  or  commerce  between  any  such  Territory  and  an- 
other, or  between  any  such  Territory  or  Territories  and  any  State  or 
States  or  the  District  of  Ck>lumbia,  or  with  foreign  nations,  or  be- 
tween the  District  of  €k)hmibia  and  any  State  or  States  or  f6reign 
nations,  is  hereby  declared  iUegaL  Bvery  person  who  shall  make  asy 
such  contract  or  engage  in  any  such  combinatioii  w  t»na^mcj,  sball 
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[292]  On  the  16th  day  of  March,  1889,  all  but  three  of 
the  defendants,  the  raUway  companies  named  in  the  bill, 

be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall 
be  punished  by  fine  not  exceeding  five  thousand  dollars,  or  by  Im- 
prisonment not  exceeding  one  year,  or  by  both  said  punlshmeats.  In 
tile  discretion  of  the  court 

Ssa  4.  The  several  Circuit  Ck>urt8  of  the  United  States  are  hereby 
Invested  with  Jurisdiction  to  prevent  and  restrain  violations  of  this 
act;  and  it  shall  be  the  duty  of  the  several  district  attorneys  of  the 
United  States,  in  their  respective  districts,  under  the  direction  of  the 
Attorney  General,  to  Institute  proceedings  In  equity  to  prevent  and 
restrain  such  violations.  Such  proceedings  may  be  by  way  of  peti- 
tion setting  forth  the  case  and  praying  that  such  violation  shall  be 
fujoined  or  otherwise  prohibited.  When  the  parties  complained  of 
jhaU  have  been  duly  notified  of  such  petition  the  court  shall  proceed, 
as  soon  as  may  be,  to  the  bearing  and  determination  of  the  case ;  and 
pending  such  petition  and  before  final  decree,  the  court  may  at 
any  time  make  such  temporary  restraining  ordar  or  prohibition  as 
shall  be  deemed  Just  in  the  premises. 

Ssa  5.  Whenever  it  shall  appear  to  the  court  before  which  any 
proceeding  under  section  four  of  this  act  may  be  pending,  that  the 
ends  of  Justice  require  that  other  parties  should  be  brought  before 
the  court,  the  court  may  cause  them  to  be  summoned,  whether  they 
reside  In  the  district  in  which  the  court  is  held  or  not;  and  sub- 
poenas to  that  end  may  be  served  In  any  district  by  the  marshal 
thereof. 

Ssa  6.  Any  property  owned  under  any  contract  or  by  any  combina- 
tion, or  pursuant  to  any  conspiracy  (and  being  the  subject  thereof) 
mentioned  In  section  one  of  this  act,  and  being  in  the  course  of  trans- 
portation from  one  State  to  another,  or  to  a  foreign  country,  shaU 
be  forfeited  to  the  United  States,  and  may  be  seized  and  condemned 
by  like  proceedings  as  those  provided  by  law  for  the  forfeiture,  seiz- 
ure and  condenmation  of  property  Imported  into  the  United  States 
contrary  to  law. 

Ssa  7.  Any  person  who  shall  be  Injured  In  his  business  or  property 
by  any  other  person  or  corporation  by  reason  of  anything  forbidden 
or  declared  to  be  unlawful  by  this  act,  may  sue  therefor  In  any  Circuit 
Court  of  the  United  States  in  the  district  In  which  the  defendant  re- 
sides or  Is  found,  without  respect  to  the  amount  in  controversy,  ami 
shaU  recover  threefold  the  damages  by  him  sustained,  and  the  costs 
of  suit,  Including  a  reasonable  attorney's  fee. 

Ssa  8.  That  the  word  '*  person,"  or  '*  persons,"  wherever  used  in 
this  act  shall  be  deemed  to  Include  corporations  and  associations  ex- 
isting under  or  authorized  by  the  laws  of  either  the  United  States,  the 
laws  of  any  of  the  Territories,  the  laws  of  any  State,  or  the  laws 
of  any  foreign  country. 

Approved,  July  2,  1890. 
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made  and  entered  into  an  agreement  by  which  they  formed 
themselves  into  an  association  to  be  known  as  the  ^^  Trans- 
Missouri  Freight  Association,"  and  they  agreed  to  be  gov- 
erned by  the  provisions  contained  in  the  articles  of  agree- 
ment. 

The  memorandum  of  agreement  entered  into  between  the 
railway  companies  named  therein,  stated,  among  other 
things,  as  follows :  "  For  the  purpose  of  mutual  protection 
by  establishing  and  maintaining  reasonable  rates,  rules  and 
regulations  on  all  freight  traffic,  both  through  and  local,  the 
subscribers  do  hereby  form  an  association  to  be  known  as 
the  Trans-Missouri  Freight  Association,  and  agree  to  be 
governed  by  the  following  provisions.** 

"Abticlx  L 

''The  traffic  to  be  Included  in  the  Trans-Missouri  Freight  Associa- 
tion shall  be  as  follows : 

[893]  **  1.  All  traffic  competitive  between  any  two  or  more  members 
hereof,  passing  bttween  points  in  the  following  described  territory: 
Gommencing  at  the  Gnlf  of  Mexico,  on  the  96th  meridian,  thence 
north  to  the  Red  River ;  thence  via  that  river  to  the  eastern  boundary 
line  of  the  Indian  Territory;  thence  north  by  said  boundary  line 
and  the  eastern  line  of  the  State  of  Kansas  to  the  Missouri  River 
at  Kansas  City;  thence  via  the  said  Missouri  River  to  the  point 
of  intersection  of  that  river  with  the  eastern  boundary  of  Montana; 
thence  via  the  said  eastern  boundary  line  to  the  international  line, — 
the  foregoing  to  be  known  as  the  'Missouri  River  line,' — ^thence  via 
said  international  line  to  the  Pacific  coast;  thence  via  the  Pacific 
coast  to  the  international  line  l>etween  the  United  States  and  Mex- 
ico; thence  via  said  international  line  to  the  Gulf  of  Mexico,  and 
thence  via  said  gulf  to  the  point  of  beginning,  includhig  business 
between  points  on  the  boundary  line  as  described. 
[894]  "2.  All  freight  traffic  originating  within  the  territory  as 
defined  tn  the  first  section  when  destined  to  points  east  of  the 
aforesaid  Missouri  River  line." 

Certain  exceptions  to  the  above  article  are  then  stated  as 
to  the  particular  business  of  several  railway  companies, 
which  was  to  be  regarded  as  outside  and  beyond  the  provi- 
sions of  the  agreement 

Article  II  provided  for  the  election  of  a  chairman  of  the 
organization  and  for  meetings  at  Kansas  City,  or  otherwise, 
as  might  be  provided  for.  By  section  2  of  that  article  each 
road  was  to  ^'  designate  to  the  chairman  one  person  who  shall 
be  held  personally  responsible  for  rates  on  that  road.  Such 
person  diall  be  present  at  aU  regular  meetings,  when  pos* 
sible,  and  shall  represent  his  road,  unless  a  superior  officer  is 
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present.  If  unable  to  attend  he  shall  send  a  substitute  with 
written  authority  to  act  upon  all  questions  which  may  arise, 
and  the  vote  of  such  substitute  shall  be  binding  upon  the  com- 
pany he  represents." 

Section  3  provides  that:  "A  committee  shall  be  appointed 
to  establish  rates,  rules  and  regulations  on  the  traiBc  subject 
to  this  association,  and  to  consider  changes  therein,  and 
make  rules  for  meeting  the  competition  of  outside  lines. 
Their  conclusions,  when  unanimous,  shall  be  made  effective 
when  they  so  order,  but  if  they  differ  the  question  at  issue 
shall  be  referred  to  the  managers  of  the  lines  parties  hereto; 
and  if  they  disagi*ee  it  shall  be  arbitrated  in  the  manner  pro- 
vided in  article  VII." 

By  section  4  it  was  provided  that:  "At  least  five  days' 
written  notice  prior  to  each  monthly  meeting  shall  be  given 
the  chairman  of  any  proposed  reduction  in  rates  or  change  in 
any  rule  or  regulation  governing  freight  traffic;  eight  days 
in  so  far  as  applicable  to  the  traffic  of  Colorado  or  Utah.'' 

Sections  5,  6,  7,  8,  9,  10  and  11  of  article  II  read  as 
follows : 

Sec.  5.  At  each  monthly  meeting  the  association  shall  consider  and 
vote  upon  all  changes  proposed,  of  which  due  notice  has  been  given, 
and  all  parties  shall  be  bound  by  the  decision  of  the  association,  as 
expressed,  unless  then  and  there  [295]  the  parties  shall  give  the  asso- 
ciation definite  written  notice  that,  in  ten  days  thereafter,  they  shaH 
make  such  modification  notwithstanding  the  vote  of  the  association: 
Provided,  That  if  the  member  giving  notice  of  change  shall  fail  to  be 
represented  at  the  meeting,  no  action  shall  be  talcen  on  its  notice,  and 
the  same  shall  be  considered  withdrawn.  Should  any  member  insist 
upon  a  reduction  of  rate  agaii\gt  the  views  of  the  majority,  or  If  the 
majority  favor  the  same,  aud  if,  in  the  judgment  of  such  majority,  the 
rate  so  made  affects  seriously  the  rates  upon  other  traffic,  then  the 
association  may,  by  a  majority  vote,  upon  such  other  traflBc  put  Into 
effect  corresponding  rates  to  talse  effect  on  the  same  day.  By  unani- 
mous consent,  any  rate,  rule  or  regulation  relating  to  freight  traffic 
may  be  modified  at  any  meeting  of  the  association  without  previoiu 
notice. 

"  Sec.  6.  Notwithstanding  anything  In  this  article  contained,  each 
member  may,  at  its  peril,  make  at  any  time,  without  previous  notice, 
such  rate,  rule  or  regulations  as  may  be  necessary  to  meet  the  com- 
petition of  lines  not  meml>ers  of  the  association,  giving  at  the  same 
time  notice  to  the  chairman  of  its  action  In  the  premises.  If  tiie  chair- 
man, upon  investigation,  shall  decide  that  such  rate  is  not  necessary  to 
meet  the  direct  competition  of  lines  not  members  of  the  association, 
and  shall  so  notify  the  road  making  the  rate,  it  shall  inmiediately 
withdraw  such  rate.  At  the  next  meeting  of  the  association  held  after 
the  making  of  such  rate,  it  shall  be  reported  to  the  association,  and  if 
the  association  shall  decide  by  a  two-thirds  vote  that  such  rate  was 
not  made  in  good  faith  to  meet  such  competition,  the  member  oif ending 
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shall  be  subject  to  the  penalty  provided  in  section  8  of  this  article. 
If  the  association  shall  decide  by  a  two-thirds  yote  that  such  rate  was 
made  in  good  faith  to  meet  such  competition,  it  shall  be  considered 
as  authority  for  the  rate  so  made. 

"  Sec.  7.  All  arrangements  with  connecting  lines  for  the  division  of 
through  rates  relating  to  traffic  covered  by  this  agrement  shall  be 
made  by  authority  of  the  association :  Provided,  however.  That  when 
one  road  has  a  proprietary  interest  in  another,  the  divisions  between 
such  roads  shall  be  [896]  what  they  may  elect,  and  shall  not  be  ^e 
property  of  the  association :  Provided,  further,  That,  as  regards  traffic 
contracts  at  this  date  actually  existing  between  lines  not  having  com- 
mon proprietary  Interests,  the  same  shall  be  reported,  so  far  as  divi- 
sions are  concerned,  to  the  association,  to  the  end  that  divisions  with 
competing  lines  may,  if  thought  advisable  by  them,  be  made  on 
equally  favorable  terms. 

**  Sso.8.  It  shall  be  the  duty  of  the  chairman  to  investigate  all  ap- 
parent violations  of  the  agreement,  and  to  report  his  findings  to  the 
managers,  who  shall  determine,  by  a  majority  vote  (the  member 
against  whom  complaint  is  made  to  have  no  vote),  what,  if  any,  pen- 
alty shall  be  assessed,  the  amount  of  each  fine  not  to  exceed  one  hun- 
dred dollars,  to  be  paid  to  the  association.  If  any  line  party  hereto 
agrees  with  a  shipper,  or  any  one  else,  to  secure  a  reduction  or  ctiange 
in  rates,  or  change  in  the  rules  and  regulations,  and  it  is  shown  upon 
investigation  by  the  chairman  that  such  an  arrangement  was  effected, 
the  traffic  thereby  secured,  such  action  shall  be  reported  to  the  man- 
agers, who  shall  determine,  as  al>oye  provided,  what,  if  any,  penalty 
shall  be  assessed. 

**  Sec.  9.  When  a  penalty  shall  have  been  declared  agabist  any  mem- 
ber of  this  association,  the  chairman  shall  notify  the  managing  officer 
of  said  company  that  such  fine  has  l>een  assessed,  and  that  within  ten 
days  thereafter  he  will  draw  for  the  amount  of  the  fine;  and  the  draft, 
when  presented,  shall  be  honored  by  the  company  thus  assessed. 

**  Sec.  10.  All  fines  collected  to  be  used  to  defray  the  expenses  of  the 
association,  the  offending  party  not  to  be  benefited  by  the  amounts  it 
may  pay  as  fines. 

**  Sec.  11.  Any  member  not  present  or  fully  represented  at  roll  call 
of  general  or  special  meetings  of  the  freight  association,  of  which  due 
and  proper  notice  has  l>een  given,  shall  be  fined  one  dollar,  to  be  as- 
sessed against  his  company,  unless  he  shall  have  previously  filed  with 
the  chairman  notice  of  inability  to  be  present  or  represented." 

Articles  3,  6,  6  and  7  contain  appropriate  provisions  for  the  carrying 
out  of  the  purposes  of  the  agreement,  but  it  is  not  necessary  to  here 
set  them  forth  in  detail. 

[297]  Article  IV  reads  as  follows: 
"Abticle  IV. 

"Any  wilful  underbilling  in  weights,  or  billing  of  freight  at  wrong 
classification,  shall  be  considered  a  violation  of  this  agreement;  and 
the  rules  and  regulations  of  any  weighing  association  or  inspection 
bureau,  as  estabHshed  by  it  or  as  enforced  by  its  officers  and  agents, 
shall  be  considered  binding  under  the  provisions  of  this  agreement, 
and  any  wilful  violation  of  them  shall  be  subject  to  the  penalties  pro- 
vided herein." 

Article  VIII  provides  that  the  agreement  should  take  effect 
April  1,  1889,  subject  thereafter  to  thirty  days'  notice  of  a 
desire  on  the  part  of  any  line  to  withdraw  from  the  same. 
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On  the  6th  of  January,  1892,  the  United  States,  as  com- 
plainant, filed  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas,  through  the  United  States  attorney 
for  that  district,  and  under  the  direction  of  the  Attorney 
General  of  the  United  States,  its  bill  of  complaint  against 
the  Trans-Missouri  Freight  Association,  named  in  the  agree- 
ment above  mentioned,  the  Atchison,  Topeka  and  Santa  F6 
Railroad  Company,  and  some  seventeen  other  railroad  com- 
panies, the  officers  of  which  had,  it  was  alleged,  signed  the 
agreement  above  mentioned  in  behalf  of  and  for  their  respec- 
tive companies.  The  bill  was  filed  by  the  Government  for 
the  purpose  of  having  the  agreement  between  the  defendant 
railroad  companies  set  aside  and  declared  illegal  and  void, 
and  to  have  the  association  dissolved. 

It  alleged  that  the  defendant  railroad  corporations,  signing 
the  agreement,  were  at  that  time  and  ever  since  had  been 
common  carriers  of  all  classes  and  hinds  of  freight  and  com- 
modities which  were  commonly  moved,  carried  and  trans- 
ported by  railroad  companies  in  their  freight  traffic,  and  at 
all  such  times  had  been,  and  then  were,  continuously  engaged 
in  transporting  freight  and  commodities  in  the  commerce, 
trade  and  traffic  which  is  continuously  carried  on  among  and 
between  the  several  States  of  the  United  States,  and  among 
[298]  and  between  the  several  States  and  Territories  of  the 
United  States,  and  between  the  people  residing  in,  and  all 
persons  engaged  in  trade  and  commerce  within  and  among 
and  between,  the  States,  Territories  and  countries  aforesaid; 
that  each  of  the  defendants  was,  prior  to  the  15th  day  of 
March,  1889,  the  owner  and  in  the  control  of,  and  that  they 
were  respectively  operating  and  using,  distinct  and  separate 
lines  of  railroad,  fitted  up  for  carrying  on  business  as  such 
carriers  in  the  freight  traffic  above  mentioned,  independently 
and  disconnectedly  with  each  other,  and  that  said  lines  of 
railroad  had  been  and  then  were  the  only  lines  of  transporta- 
tion and  communication  engaged  in  the  freight  traffic  be- 
tween and  among  the  States  and  Territories  of  the  United 
States  having  through  lines  for  said  freight  traffic  in  all  that 
region  of  country  lying  to  the  westward  of  the  Mississippi 
and  Missouri  rivers  and  east  of  the  Pacific  Ocean;  that  these 
lines  of  railroad  furnish  to  the  public  and  to  persons  engaged 
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in  trade  and  traffic  and  ooouneree  between  the  several  States 
and  Territories  and  oountries  above  mentioned  separate,  dis- 
tinct and  competitive  lines  of  transportation  and  communica- 
tion extending  along  and  betwew  the  States  and  Territories 
of  the  United  States  lying  westward  of  the  Mississippi  and 
Missouri  rivers  to  the  Pacific  Ocean,  and  that  the  construc- 
tion and  maintenance  of  said  several  separate,  distinct  and 
competitive  lines  of  railroad  aforesaid  had  bec^  encouraged 
and  assisted  by  the  United  States  and  by  the  States  and  Ter- 
ritories in  the  region  of  country  aforesaid,  and  by  the  people 
of  the  said  several  States  and  Territories,  by  franchises  and 
by  grants  and  donations  of  large  amounts  of  land  of  great 
value,  and  of  money  and  securities,  for  the  purpose  of  secur- 
ing to  the  public  and  to  the  people  engaged  in  trade  and  com- 
merce throughout  the  region  of  country  aforesaid  competitive 
lines  of  transportation  and  communication,  and  that  prior  to 
the  15th  day  of  March,  1889,  and  subsequently  and  up  to  the 
present  time,  each  and  all  of  said  defendants  have  been  and 
are  engaged  as  common  carriers  in  the  railway  freight  traffic 
connected  with  the  interstate  commerce  of  the  United  States. 
It  wm  then  alleged  in  the  bill  as  follows: 

[SSS]  **A]id  TOUT  orator  further  aTors  that  on  or  about  the  flfteenth 
day  ot  March,  1889,  the  defendants  not  being  content  with  the  usual 
rates  and  prices  for  which  they  and  others  were  accustomed  to  moye, 
carry  and  transport  property,  freight  and  commodltiee  tai  the  trade 
and  conunerc*  aforesaid  and  in  their  said  business  and  occupation,  but 
contriving  and  intending  unjustly  and  oppressiyely  to  Increase  and 
augment  the  said  rates  and  prices,  and  to  counteract  the  effect  of  free 
competition  on  the  faculties  and  prices  of  trasporation,  and  to  estab- 
lish and  maintain  arbitrary  rates,  and  to  prevent  any  one  of  said  de- 
fendants form  reducing  such  arbitrary  rates,  and  thereby  exact  and 
procure  great  sums  of  money  from  the  people  of  the  said  States  and 
Territories  aforesaid,  and  from  the  people  engaged  in  the  Interstate 
commerce,  trade  and  traffic  within  the  region  of  country  aforesaid, 
and  from  aU  persons  having  goods,  wares  and  merchandise  to  be 
transported  by  said  railroads,  and  hitendhig  to  monopolize  the  trade, 
traiBc  and  commerce  among  and  between  the  States  and  Territories 
aforesaid,  did  combhie,  conspire,  confederate  and  unlawfully  agree 
together,  and  did  then  and  there  enter  into  a  written  contract,  com- 
bination, agreement  and  compact,  known  as  a  memorandum  of  agree- 
ment of  the  Trans-Missouri  Freight  Associati<»i,  whidi  was  signed  by 
each  of  said  above-named  defendants." 

The  bill  then  set  f  «rth  the  agreement  signed  by  the  vanoos 
corporations  defendant. 
It  was  further  alleged  that  the  agnement  went  into  effect 
lOSTtp— B.  Poc  111,  ea-i,  vol  1 42 
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on  the  1st  day  of  April,  1889,  and  that  since  that  time  each 
and  all  of  the  defendants,  by  reason  of  the  agreement,  have 
put  into  eflfect  and  kept  in  force  upon  the  several  lines  of  rail- 
roads the  rules  and  regulations  and  rates  and  prices  for  mov- 
ing, carrying  and  transporting  freight  fixed  and  efstablished 
by  the  association,  and  have  declined  and  refused  to  fix  or 
establish  and  maintain  or  give  on  their  railroads  rates  and 
prices  for  the  carrying  of  freight  based  upon  the  cost  of  con- 
structing and  maintaining  their  several  lines  of  railroad  and 
the  cost  of  carrying  freights  over  the  same,  and  such  other  ele- 
ments as  should  be  considered  in  establishing  tariff  rates  upon 
each  [800]  particular  road,  and  the  people  of  the  States  and 
Territories  subject  to  said  association,  and  all  |>ersons  en- 
gaged in  trade  and  commerce  within,  among  and  between  the 
different  States  and  Territories  had  been  compelled  to  and 
were  still  compelled  to  pay  the  arbitrary  rates  of  freight  and 
submit  to  the  arbitrary  rules  and  regulations  established  and 
maintained  by  the  association,  and  ever  since  that  date  had 
been  and  still  were  deprived  of  the  benefits  that  might  be 
expected  to  flow  from  free  competition  between  said  several 
lines  of  transportation  and  communication,  and  were  deprived 
of  the  better  facilities  and  cheaper  rates  of  freight  that  might 
be  reasonably  expected  to  flow  from  fi-ee  competition 
between  the  lines  above  mentioned,  and  that  the  trade,  traffic 
and  commerce  in  such  region  of  country,  and  the  freight  traf- 
fic in  connection  therewith,  had  been  and  were  monopolized 
and  restrained,  hindered,  injured  and  retarded  by  the  defend- 
ants by  means  of  and  through  the  instrumentality  of  such 
association. 

The  bill  further  averred  that  notwithstanding  the  passage 
of  the  act  of  Congress  above  mentioned  on  the  2d  day  of 
July,  1890,  the  "  defendants  still  continue  in  and  still  engage 
in  said  unlawful  combination  and  conspiracy,  and  still  main- 
tain said  Trans-Missouri  Freight  Association,  with  all  the 
powers  specified  in  the  memorandum  of  agreement  and 
articles  of  association  hereinbefore  set  forth,  which  said 
agreement,  combination  and  conspiracy  so  as  aforesaid  en- 
tered into  and  maintained  by  said  defendants  is  of  great 
injury  and  grievous  prejudice  to  the  common  and  public 
good  and  to  the  welfare  of  the  people  of  the  United  States.'* 
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The  prayer  of  the  bill  was  as  follows: 

"  In  consideration  whereof,  and  inasmuch  as  yonr  orator  can  only 
have  adequate  relief  In  the  premises  in  this  honorable  court  where 
matters  of  this  nature  are  properly  cognizable  and  relievable,  your 
orator  prays  that  this  honorable  court  may  order,  adjudge  and  decree 
that  said  Trans-Missouri  Freight  Association  be  dissolved,  and  that 
said  defendants,  and  all  and  each  of  them,  be  enjoined  and  prohibited 
from  further  agreeing,  combining  and  conpiring  and  acting  together 
to  maintahi  rules  and  regulations  and  rates  for  carry-  [801]  ing  freight 
upon  their  several  lines  of  railroad  to  hinder  trade  and  commerce  be- 
tween the  States  and  Territories  of  the  United  States,  and  that  all  and 
each  of  them  be  enjoined  and  prohibited  from  entering  or  continuing 
in  a  combination,  association  or  conspiracy  to  deprive  the  people 
engaged  in  trade  and  commerce  between  and  among  the  States  and 
Territories  of  the  United  States  of  such  facilities  and  rates  and 
charges  of  freight  transporatlon  as  will  be  afforded  by  free  and  unre- 
strained competition  between  the  said  several  lines  of  railroad,  and 
that  all  and  each  of  said  defendants  be  enjoined  and  prohibited  from 
agreeing,  combining  and  conspiring  and  acting  together  to  monopolize 
or  attempt  to  monopolize  the  freight  traffic  In  the  trade  and  commerce 
between  the  States  and  Territories  of  the  Unied  States,  and  that  all 
and  each  of  said  defendants  be  enjoined  and  prohibited  from  agree- 
ing, combining  and  conspiring  and  acting  together  to  prevent  each  and 
any  of  their  associates  from  carrying  freight  and  commodities  in  the 
trade  and  commerce  between  the  States  and  Territories  of  the  United 
States  at  such  rates  as  shall  be  voluntarily  fixed  by  the  officers  and 
agents  of  each  of  said  roads  acting  independently  and  separately  fad 
its  own  behalf." 

The  defendants  were  required  to  answer  fully,  etc.,  each 
and  all  of  the  matters  charged  in  the  bill,  but  such  answer 
was  not  required  to  be  under  oath,  an  answer  under  oath 
being  specially  waived. 

The  Chicago,  Kansas  and  Nebraska  Bailway  Company,  the 
Missouri,  Kansas  and  Texas  Bailway  Company  and  the  Den- 
ver, Texas  and  Fort  Worth  Kailroad  Company  denied  being 
parties  to  the  association.  The  other  fifteen  companies  filed 
separate  answers,  each  setting  up  substantially  the  same 
defence. 

They  admitted  they  were  common  carriers  engaged  in  the 
transportation  of  persons  and  property  in  the  States  and 
Territories  mentioned  in  the  agreement,  and  they  alleged 
that  as  such  common  carriers  they  were  subject  to  the  pro- 
visions of  the  act  of  Congress,  approved  February  4,  1887, 
G.  104,  24  Stat  879,  entitled  ^^An  act  to  regulate  commerce," 
with  the  various  amendments  thereof  and  additions  thereto, 
[802]  and  they  alleged  that  that  act  and  the  amendments  con- 
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stituted  a  system  of  regulations  established  by  Congress  for 
common  carriers  subject  to  the  act,  and  they  denied  that  they 
were  subject  to  the  provisions  of  the  act  of  C!ongress  passed 
July  2, 1890,  above  set  forth. 

They  admit  that  they  severally  own,  control  and  operate 
separate  and  distinct  lines  of  railroad  constructed  and  fitted 
for  carrying  on  business  as  common  carriers  of  freight,  inde- 
pendently and  disconnectedly  with  each  other;  except  that  a 
common  interest  exists  between  certain  companies,  named  in 
the  answer.  They  admit  that  the  lines  of  railroad  mentioned 
in  the  bill  furnish  lines  of  transportation  and  communication 
to  persons  engaged  in  freight  traffic  between  and  among  the 
States  and  Territories  of  the  United  States,  having  through 
lines  for  freight  traffic  in  that  region  of  country  lying  to  the 
westward  of  the  Mississippi  and  Missouri  rivers  and  east  of 
the  Pacific  Ocean,  but  deny  that  they  are  the  only  such  lines, 
and  allege  that  there  are  several  others,  naming  them. 

They  further  admitted  that  prior  to  the  organization  of  the 
freight  association  the  defendants  furnished  to  the  public  and 
to  persons  engaged  in  trade,  traffic  and  commerce  between 
the  several  States  and  Territories  named  in  the  agreement, 
separate,  distinct  and  competitive  lines  of  te'ansportation  and 
communication,  and  they  allege  that  they  still  continue  to 
do  so. 

They  admitted  that  some  of  the  roads  mentioned  in  the 
bill  received  aid  by  land  grants  from  the  United  States,  and 
others  received  aid  from  States  and  Territories  by  loans  of 
credits,  donations  of  depot  sites  and  rights  of  way,  and  in  a 
few  cases  by  investments  of  money,  and  that  the  people  of 
the  States  and  Territories  to  a  limited  extent  made  invest- 
ments in  the  stocks  and  bonds  of  some  of  the  roads,  while 
others,  mentioned  in  the  bill,  were  almost  exclusively  con- 
structed by  capital  furnished  by  non-residents  of  that  region. 

It  was  also  admitted  that  the  purpose  of  the  land  grants, 
loans,  donations  and  investments  was  to  obtain  the  construc- 
tion of  competitive  lines  of  transportation  and  conmiunication 
to  the  end  that  the  public  and  the  people  engaged  in  trade 
[303]  and  commerce  throughout  that  region  of  country 
mi^t  have  facilities  afforded  by  railways  in  communicating 
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with  each  oUier  and  with  other  portions  of  the  United  States 
and  the  world,  and  denied  that  they  were  granted  fcnr  any 
other  purpose. 

The  defendants  admitted  the  formation  on  or  abont  March 
15, 1889,  of  the  voluntary  association  described  in  the  bill  as 
the  "  Trans-Missom-i  Freight  Association." 

They  denied  the  allegation  that  they  were  not  content  with 
the  rates  and  prices  prevailing  at  the  date  of  the  agreement; 
they  denied  any  intent  to  nnjustiy  increase  rates,  and  denied 
that  the  agreement  destroyed,  preyented  or  illegally  limited 
or  influenced  competition;  they  denied  that  arbitrary  rates 
were  fixed  or  charged,  or  that  rates  had  been  increased,  or 
that  the  effect  of  free  competition  had  been  counteracted; 
they  denied  any  purpose  in  the  formation  of  the  association 
to  monopolize  trade,  traffic  and  commerce  between  the  States 
and  Territories  within  the  region  mentioned  in  the  bill ;  and 
they  denied  that  the  agreement  was  in  any  respect  the  illegal 
result  of  any  unlawful  confederation  or  conspiracy.  The  de- 
fendants alleged  that  the  proper  object  of  the  association  was 
to  establish  reasonable  rates,  rules  and  regulations  on  all 
freight  traffic,  and  the  maintenance  of  such  rates  until 
changed  in  the  manner  provided  by  law;  that  the  agree- 
ment was  filed  with  the  Interstate  C<»nmerce  Commissicm 
as  required  by  section  6  of  the  act  of  February  4,  1887. 
They  also  allied  that  it  was  not  the  purpose  of  the  associa- 
tion to  prevent  the  monbers  from  reducing  rates  or  dianging 
the  rules  and  r^ulaticMis  fixed  by  the  association;  that  by 
the  terms  of  the  agreement  each  member  might  do  so,  the 
preliminary  requirement  being  that  the  proposed  change 
should  be  voted  upon  at  a  meeting  of  the  association,  after 
which,  if  the  proposal  was  not  agreed  to,  the  line  making  the 
proposal  could  make  such  reduced  rate  notwithstanding  the 
objection  of  the  other  lines;  that  the  purpose  of  this  provi- 
sion was  to  afford  opportunity  for  the  consideration  of  the 
reasonableness  of  any  proposed  rate,  rule  or  regulation  by  all 
lines  interested  and  an  interchange  of  views  on  the  effect  of 
such  [804]  reduction,  and  that  reductions  of  rates  had  been 
made  in  numerous  instances  through  said  process  by  the  asso- 
ciation. They  admitted  that  the  agreement  tock  effect  April 
1, 1889,  and  t^at  it  had  remained  in  operation  since,  and  that 
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the  rates,  rules  and  regulations  fixed  and  established  from 
time  to  time  under  said  agreement  had  been  put  into  effect 
and  maintained  in  conformity  to  law ;  and  it  was  denied  that 
by  reason  of  the  agreement  or  under  duress  of  fines  and  penal- 
ties, or  otherwise,  the  defendants  had  refused  to  establish  and 
maintain  just  and  reasonable  rates;  and  it  was  alleged  that 
the  object  of  the  association  at  all  times  had  been  and  was 
to  establish  all  rates,  rules  and  regulations  upon  a  just  and 
reasonable  basis,  and  to  avoid  unjust  discrimination  and  un- 
due preference.  They  denied  that  shippers  or  the  public 
were  in  any  way  oppressed  or  injured  by  reason  of  the  rates 
fixed  by  the  association,  but  on  the  contrary  they  alleged  that 
the  agreement  and  the  association  established  under  it  had 
been  beneficial  to  the  patrons  of  the  railway  lines  composing 
the  association  and  the  public  at  large.  These  in  substance 
were  the  allegations  in  the  various  answers. 

The  cause  came  on  for  hearing  on  bill  and  answer  before 
the  Circuit  Court  of  the  United  States  for  the  District  of 
Kansas,  First  Division.  That  court  dismissed  the  bill  with- 
out costs  against  the  complainant.  53  Fed.  Rep.  440.  The 
Government  duly  appealed  from  the  judgment  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit, and  that  court  after  argument  affirmed,  in  October, 
1893,  the  judgment  of  the  Circuit  Court,  without  costs, 
Shiras,  District  Judge,  dissenting.  19  U.  S.  App.  36, 
From  that  judgment  the  Government  appealed  to  this  court, 

A  motion  was  made  upon  affidavits  to  dismiss  the  appeal. 
The  affidavits  show  that  on  the  18th  of  November,  1892,  a 
resolution  was  adopted  by  the  Trans-Missouri  Freight  Asso- 
ciation, one  of  the  defendants,  providing  that  the  organiza- 
tion should  be  discontinued  from  and  after  the  19th  of  No- 
vember, 1892,  and  the  secretary  was  instructed  to  wind  up  its 
affairs  at  as  early  a  date  as  possible.  It  further  appeared  by 
the  affidavits  that  the  Trans-Missouri  Freight  Association  was 
[305]  actually  dissolved  and  its  existence  ended  on  the  above 
date,  November  19,  1892,  and  that  it  has  not  since  that  date 
been  revived,  nor  has  it  since  that  date  had  any  activity  of 
any  kind,  "  and  that  it  has  not  conducted  or  been  engaged  in 
any  operations  or  business  whatever,  but  that  it  has  been 
dead  and  out  of  existence." 
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It  also  alleged  as  another  ground  for  dismissing  the  appeal 
that  the  matter  in  controversy  does  not  exceed  $1000,  and  that 
the  case  does  not  come  under  any  other  provision  of  the  act  of 
1891,  allowing  an  appeal  from  the  Circuit  Courts  of  Appeals 
to  this  court  In  opposition  to  the  motion  it  appeared  upon 
the  part  of  the  appellant  that  at  the  same  meeting  at  which 
the  resolution  above  referred  to  was  adopted,  the  following 
resolution  was  also  adopted :  ^^  Resolved^  That  a  conmiittee  of 
seven  be  appointed  by  the  chairman  of  this  meeting  to  draw 
up  a  new  agreement  for  the  conduct  of  business  now  substan- 
tially covered  by  the  Trans-Missouri  agreement  and  to  make 
a  report  to  all  lines  in  the  Trans-Missouri  Association  at  a 
meeting  to  be  called  in  Chicago  on  December  6,  1892."  A 
committee  of  seven  was  accordingly  appointed,  which  adopted 
a  resolution  calling  a  meeting  for  the  6th  of  December,  1892, 
of  the  lines  formerly  members  of  the  Trans-Missouri  Associa- 
tion and  representatives  of  other  interested  lines  for  the  pur- 
pose of  considering  any  changes  in  the  tariffs  and  of  business 
which  was  under  the  jurisdiction  of  that  ass6ciation  and 
which  might  be  submitted  to  the  parties  at  that  time,  and  to 
further  consider  the  organization  of  one  or  more  rate  commit- 
tees to  govern  the  manner  of  making  rates  on  such  traffic  until 
some  permanent  organization  could  be  effected.  In  the  early 
days  of  December,  1892,  the  meeting  so  called  was  held  and 
was  participated  in  by  most  of  the  railroad  companies  which 
were  parties  to  the  Trans-Missouri  agreement,  and  at  that 
meeting  an  agreement  was  made  upon  the  subject  of  rates  of 
freight,  and  a  West-Missouri  freight  rate  committee  was  ap- 
pointed, the  duties  of  which  committee  were  to  establish  and 
maintain  reasonable  rates  in  the  territory  described,  and 
other  lines  not  therein  represented  but  interested  in  the 
freight  traffic  of  such  territory  were  to  be  invited  to  become 
members.  A  plan  for  [306]  the  establishment  of  subrate 
committees  for  the  purpose  of  agreeing  upon  rates  was 
therein  set  forth  and  agreed  to.  The  agreement  was  to  be- 
come effective  on  the  1st  of  January,  1892,  and  to  remain  in 
force  until  the  following  April,  during  which  time  it  was 
supposed  that  a  new  and  permanent  association  to  provide 
for  an  agreement  relating  to  rates  of  freight  might  be 
founded.    It  does  not  appear  whether  such  permanent  asso- 
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dation  has  been  formed  or  that  th«  temporary  agreement  has 
been  actually  terminated. 

In  answer  to  the  motion  to  dismiss  on  the  ground  that  the 
matter  in  controTersy  did  not  amount  to  over  a  thousand 
doUans,  the  parties  hare  stipulated  as  follows:  ^  It  is  hereby 
stipulated  for  the  purposes  of  this  case  and  no  other,  and 
without  waiving  any  right  to  4u«stion  the  legal  effect  of  such 
fact,  that  the  daily  flight  diarges  on  interstate  shipments 
collected  by  all  the  railway  companies  at  points  where  they 
o(Hnpete  with  each  other  were,  at  the  time  of  the  agreement 
mentioned  in  the  pleadings  herein,  and  have  been  since,  more 
than  one  thousand  dollars.'' 

To  the  motion  made  to  dismiss  the  appeal  for  want  of  Juris- 
diction,  briefs  were  filed  as  follows: 

Mr.  'W.  f.  Guthrie  filed  a  brief  on  behalf  of  the  Burlington 
and  Missouri  River  Railroad  Company  in  support  of  the 
motion. 

Mr.  Lloyd  W.  Bowers  filed  a  brief  on  b^alf  of  the  Atdd- 
son,  Topeka  and  Santa  F6  Railroad  Company,  the  Chicago, 
Rock  Island  and  Pacific  Railroad  Ccnnpany,  the  Fremont, 
Elkhora  and  Missouri  Vi^ley  Railroad  Company,  The  Sioux 
City  and  Pacific  Railroad  Company  and  the  Qiicago,  St 
Paul,  Minneapolis  and  Omaha  Railway  Company  ik  support 
of  the  motion. 

Mr.  Attorney  O^muhA  MsA  Mr.  AisktaM  Attorney  General 
Whitney  for  the  United  States  filed  a  brief  opposing  the 
motion. 

[807]  At  the  hearing  on  the  merits  one  hour  additional 
time  was,  on  motion  of  Mr.  Dillon,  allowed  to  each  side. 

Mr.  Attorney  General  for  the  United  States,  appellanta 

Mr.  John  F.  DUlon  for  the  Freight  Association,  appellees. 
Mr.  A.  L.  WtUiamBy  Mr.  Harry  Hubbard  and  Mr.  John  M. 
DUlon  were  on  his  brief. 

Mr.  James  C.  Carter  for  the  Freight  Association,  appellees. 

Mr.  E.  J.  Phelps  for  the  Freight  Association  and  the  New 
York  Central  and  Hudscm  River  Railroad  Company,  ap- 
pelleea 
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Mr,  Attorney  General  concluded  for  appellants. 

Mr.  W.  F.  Guthrie  filed  a  brief  on  behalf  of  the  Burlington 
and  Missouri  River  Railroad  Company. 

Mr,  Lloyd  W.  Bowers  filed  a  brief  for  the  Fremont,  Elk- 
hom  and  Missouri  Valley  Railroad  Company  and  the  Sioux 
City  and  Pacific  Railroad  Company. 

Mr.  Justice  Peckham,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  defendants  object  to  the  hearing  of  this  appeal,  and 
ask  that  it  be  dismisised  on  the  ground  that  the  Trans-Mis- 
souri Freight  Association  has  been  dissolved  by  a  vote  of  its 
members  since  the  judgment  entered  in  this  suit  in  the  court 
below.  A  further  ground  urged  for  the  dismissal  of  the  ap- 
peal is  that  the  requisite  amount  (over  one  thousand  dollars) 
is  not  in  controversy  in  the  suit,  and  that  as  an  appeal  would 
only  lie  to  this  court  in  this  character  of  suit  under  the  act 
of  March  3,  1891,  c.  517,  28  Stat.  826,  where  that  amount  is 
in  controversy,  the  appeal  should  be  dismissed. 

As  to  the  first  ground,  we  think  the  fact  of  the  dissolution 
of  the  association  does  not  prevent  this  court  from  taking  cog- 
nizance of  the  appeal  and  deciding  the  case  upon  its  merits. 

[SOS]  The  prayer  of  the  bill  filed  in  this  suit  asks  not  only 
for  the  dissolution  of  the  association,  but,  among  other  things, 
that  the  defendants  should  be  restrained  from  continuing  in 
a  like  combination,  and  that  they  should  be  enjoined  from 
further  conspiring,  agreeing  or  combining  and  acting  to- 
gether to  maintain  rules  and  regulations  and  rates  for  carry- 
ing freight  upon  their  several  lines,  etc.  The  mere  dissolu- 
tion of  the  association  is  not  the  most  important  object  of  this 
litigation.  The  judgment  of  the  court  is  sought  upon  the 
question  of  the  legality  of  the  agreement  itself  for  the  carry- 
ing out  of  which  the  association  was  formed,  and  if  such 
agreement  be  declared  to  be  illegal,  the  court  is  asked  not 
only  to  dissolve  the  association  named  in  the  bill,  but  that  the 
defendants  should  be  enjoined  for  the  future. 

The  defendants,  in  bringing  to  the  notice  of  the  court  the 
fact  of  the  dissolution  of  the  association,  take  pains  to  show 
that  such  dissolution  had  no  connection  or  relation  whatever 
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with  the  pendency  of  this  suit,  and  that  the  association  was 
not  terminated  on  that  account.  They  do  not  admit  the 
illegality  of  the  agreement,  nor  do  they  allege  their  purpose 
not  to  enter  into  a  similar  one  in  the  immediate  future.  On 
the  contrary,  by  their  answers  the  defendants  claim  that  the 
agreement  is  a  perfectly  proper,  legitimate  and  salutary  one, 
and  that  it  or  one  like  it  is  necessary  to  the  prosperity  of  the 
companies.  If  the  injunction  were  limited  to  the  prevention 
of  any  action  by  the  defendants  under  the  particular  agree- 
ment set  out,  or  if  the  judgment  were  to  be  limited  to  the 
dissolution  of  the  association  mentioned  in  the  bill,  the  relief 
obtained  would  be  totally  inadequate  to  the  necessities  of  the 
occasion,  provided  an  agreement  of  that  nature  were  deter- 
mined to  be  illegal.  The  injunction  should  go  further,  and 
enjoin  defendants  from  entering  into  or  acting  under  any 
similar  agreement  in  the  future.  In  other  words,  the  relief 
granted  should  be  adequate  to  the  occasion. 

As  an  answer  to  the  fact  of  the  dissolution  of  the  associa- 
tion, it  is  shown  on  the  part  of  the  Government  that  these 
very  defendants,  or  most  of  them,  immediately  entered  into  a 
substantially  similar  agreement,  which  was  to  remain  in  force 
for  [809]  a  certain  time,  and  under  which  the  companies 
acted,  and  in  regard  to  which  it  does  not  appear  that  they 
are  not  still  acting.  If  the  mere  dissolution  of  the  associa- 
tion worked  an  abatement  of  the  suit  as  to  all  the  defendants, 
as  is  the  claim  made  on  their  part,  it  is  plain  that  they  have 
thus  discovered  an  effectual  means  to  prevent  the  judgment 
of  this  court  being  given  upon  the  question  really  involved 
in  the  case.  The  defendants  having  succeeded  in  the  court 
below,  it  would  only  be  necessary  thereafter  to  dissolve  their 
association  and  instantly  form  another  of  a  similar  kind,  and 
the  fact  of  the  dissolution  would  prevent  an  appeal  to  this 
court  or  procure  its  dismissal  if  taken.  This  result  does  not 
and  ought  not  to  follow.  Although  the  general  rule  is  that 
equity  does  not  interfere  simply  to  restrain  a  possible  future 
violation  of  law,  yet  where  parties  have  entered  into  an 
illegal  agreement  and  are  acting  under  it,  and  there  is  no 
adequate  remedy  at  law  and  the  jurisdiction  of  the  court  has 
attached  by  the  filing  of  a  bill  to  restrain  such  or  any  like 
action  under  a  similar  agreement,  and  a  trial  has  been  had, 
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and  judgment  entered,  the  appellate  jurisdiction  of  this  court 
is  not  ousted  by  a  simple  dissolution  of  the  association, 
effected  subsequently  to  the  entry  of  judgment  in  the  suit 

Private  parties  may  settle  their  controversies  at  any  time, 
and  rights  which  a  plaintiff  may  have  had  at  the  time  of  the 
commencement  of  the  action  may  terminate  before  judgment 
is  obtained  or  while  the  case  is  on  appeal,  and  in  any  such 
case  the  court,  being  informed  of  the  facts,  will  proceed  no 
further  in  the  action.  Here,  however,  there  has  been  no  ex- 
tinguishment of  the  rights  (whatever  they  are)  of  the  public, 
the  enforcement  of  which  the  Government  has  endeavored  to 
procure  by  a  judgment  of  a  court  under  the  provisions  of  the 
act  of  Congress  above  cited.  The  defendants  cannot  foreclose 
those  rights  nor  prevent  the  assertion  thereof  by  the  Govern- 
ment as  a  substantial  trustee  for  the  public  under  the  act  of 
Congress,  by  any  such  action  as  has  been  taken  in  this  case. 
By  designating  the  agreement  in  question  as  illegal  and  the 
alleged  combination  as  an  unlawful  one,  we  simply  mean  to 
say  that  such  is  the  character  of  the  agreement  as  claimed  by 
[310]  the  Government.  That  question  the  Government  has 
tfie  right  to  bring  before  the  court  and  obtain  its  judgment 
thereon.  Whether  the  agreement  is  of  that  character  is  the 
question  herein  to  be  decided. 

We  think,  therefore,  the  first  ground  urged  by  defendants 
for  the  dismissal  of  the  appeal  is  untenable. 

We  have  no  difficulty  either  in  sustaining  the  jurisdiction 
of  this  court  in  regard  to  the  second  ground,  that  of  the 
amoimt  in  controversy  in  the  suit. 

The  bill  need  not  state,  in  so  many  words,  that  a  certain 
amount  exceeding  one  thousand  dollars  is  in  controversy  in 
order  that  this  court  may  have  jurisdiction  on  appeal.  The 
statutory  amount  must  as  a  matter  of  fact  be  in  controversy, 
yet  that  fact  may  appear  by  affidavit  after  the  appeal  is 
taken  to  this  court,  Whiteside  v.  Hmelton^  110  U.  S.  296; 
Red  River  Cattle  Co.  v.  Needham^  137  U.  S.  632,  or  it  may  be 
made  to  appear  in  such  other  manner  as  shall  establish  it  to 
the  satisfaction  of  the  court.  A  stipulation  between  the  par- 
ties as  to  the  amount  is  not  controlling,  but  in  the  discretion 
of  the  court  it  may  be  regarded  in  a  particular  case,  and  with 
reference  to  the  other  facts  appearing  in  the  record  as  suffi- 
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cienfc  proof  of  the  amount  in  controversy  to  sustain  the  juris- 
diction of  this  court 

The  bill  shows  here  an  agreement  entered  into  (as  stated  in 
the  agreement  itself)  for  the  purpose  of  maintaining  reason- 
able rates  to  be  received  by  each  company  executing  the 
agreement,  and  the  stipulation  entered  into  between  the 
parties  hereto  shows  that  the  daily  freight  charges  on  inter- 
state shipments  collected  by  the  railway  companies  at  points 
where  they  compete  with  each  other  were,  at  the  time  of  the 
making  of  the  agreement  mentioned  in  the  pleadings  herein 
and  have  been  since,  more  than  one  thousand  dollars.  This 
agreement  so  made,  the  Government  alleges,  is  illegal  as  being 
in  restraint  of  trade,  and  was  entered  into  between  the  com- 
panies for  the  purpose  of  enhancing  the  freight  rates.  The 
companies,  while  denying  the  illegality  of  the  agreement  or 
its  purpose  to  be  other  than  to  maintain  reasonable  rates,  yet 
allege  that  without  some  such  agreement  the  competition  be- 
tween them  for  [311]  traflSc  would  be  so  severe  as  to  cause 
great  losses  to  each  defendant  and  possibly  ruin  the  companies 
represented  in  the  agreement.  Such  a  result,  it  is  claimed, 
is  avoided  by  reason  of  the  agreement.  Upon  the  existence, 
therefore,  of  this  or  some  similar  agreement  directly  de- 
pends (as  is  alleged)  the  prosperity,  if  not  the  life,  of  each 
company.  It  must  follow  that  an  amount  much  more  than 
a  thousand  dollars  is  involved  in  the  maintenance  of  the 
agreement  or  in  the  right  to  maintain  it  or  something  like  it 
These  facts,  appearing  in  the  record  and  the  stipulation,  show 
that  the  right  involved  is  a  right  which  is  of  the  requisite 
pecuniary  value.  A  reduction  of  the  rates  by  only  the 
fractional  part  of  one  per  centum  would,  in  the  aggregate, 
amount  to  over  a  thousand  dollars  in  a  very  few  days.  This 
is  sufficient  to  give  the  court  jurisdiction  on  appeal.  South 
Carolina  v.  Seymour^  153  U.  S.  353,  357.  There  is  directly 
involved  in  this  suit  the  validity  and  the  life  of  this  agree- 
ment, or  one  similar  to  it.  Out  of  this  agreement  directly 
springs  the  ability  as  well  as  the  right  to  maintain  these  rates, 
and  each  company  is  interested  in  maintaining  the  validity 
of  the  agreement  to  the  same  extent  as  all  the  others.  As 
against  the  agreement  the  Government  represents  the  in- 
terest of  the  public,  and  thus  the  parties  stand  opposed  to 
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each  other— the  one  in  6tvar  of  dis^qlving  and  the  other  of 
maintaining  the  agreement 

Unlike  the  case  of  Gibson  v.  Shufetdt,  122  U.  S.  27,  and 
the  caaes  therein  oited  in  the  opinion  of  the  court  delivered  by 
Mr.  Justice  Gray,  the  defendant^  here  are  jointly  interested 
in  the  question,  and  it  is  not  the  case  of  a  fund  ainounting  to 
more  than  the  requisite  sum  which  is  to  be  paid  to  different 
parties  in  ouns  less  than  the  jurisdictional  amount 

For  the  reasons  above  stated,  we  think  the  jurisdictional 
fact  in  regard  to  each  defendant  appears  plainly  and  neces- 
sarily from  the  record  and  the  stipulation,  and  that  the  duty 
is  thus  laid  upcm  this  court  to  entertain  the  appeal. 

Coming  to  the  merits  of  the  suit,  there  are  two  important 
questions  which  demand  our  examination.  They  are,  first, 
whether  the  above-cited  act  of  Congress  (called  herein  the 
Trust  Act)  applies  to  and  covers  conmion  carriers  by  railroad ; 
[31S]  and,  if  so,  second,  does  the  agreement  set  forth  in  the 
bill  violate  any  provision  of  that  act! 

As  to  the  first  question : 

The  language  of  the  act  includes  ^ery  contract,  combina- 
tion  in  the  form  of  trust  or  otherwise,  or  conspiracy,  in 
restraint  of  trade  or  commerce  among  the  several  States  or 
with  foreign  nations.  So  far  as  the  very  terms  of  the  statute 
go,  they  apply  to  any  omtract  of  the  nature  described.  A 
contract  therefore  that  is  in  restraint  of  trade  or  commerce  is 
by  the  strict  language  of  the  act  prohibited  even  though  such 
contract  is  entered  into  between  competing  common  carriers 
bjr-  railroad,  and  only  for  the  purposes  of  thereby  affecting 
traffic  rates  for  the  tran4>ortation  of  persons  and  property. 
If  sueh  an  agreement  restrain  trade  or  commerce,  it  is  pro- 
hibited by  the  statute,  unless  it  can  be  said  that  an  agree- 
ment, no  matter  what  its  terms,  relating  only  to  transporta- 
tion cannot  re^xain  trade  or  commerce.  We  see  no  escape 
from  the  ccmclusion  that  if  any  agreement  of  such  a  nature 
does  restrain  it,  the  ag^reement  is  condemned  by  this  act  It 
cannot  be  denied  that  those  who  are  engaged  in  the  transpor- 
tation of  perscms  or  property  from  one  State  to  another  are 
engaged  in  inter^te  commerce,  and  it  would  seem  to  follow 
that  if  such  persons  enter  into  agreements  between  them- 
sdves  in  r^[ard  to  the  compensation  to  be  secured  from  the 
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owners  of  the  articles  transported,  such  agreement  would  at 
least  relate  to  the  business  of  commerce,  and  mi^t  more  or 
less  restrain  it.  The  point  urged  on  the  defendants*  part  is 
that  the  statute  was  not  really  intended  to  reach  that  kind  of 
an  agreement  relating  only  to  traffic  rates  entered  into  by 
competing  common  carriers  by  railroad ;  that  it  was  intended 
to  reach  only  those  who  were  engaged  in  the  manufacture  or 
sale  of  articles  of  commerce,  and  who  by  means  of  trusts,  com- 
binations and  conspiracies  were  engaged  in  affecting  the  sup- 
ply or  the  price  or  the  place  of  manufacture  of  such  articles. 
The  terms  of  the  act  do  not  bear  out  such  construction. 
Railroad  companies  are  instruments  of  commerce,  and  their 
business  is  commerce  itself.  State  Freight  Tax  caae^  16 
Wall.  232,  275;  Telegraph  Co.  v.  Texas,  105  U.  S.  460,  464. 
[818]  An  act  which  prohibits  the  making  of  every  contract, 
etc.,  in  restraint  of  trade  or  commerce  among  the  several 
States,  would  seem  to  cover  by  such  language  a  contract  be- 
tween competing  railroads,  and  relating  to  traffic  rates  for 
the  transportation  of  articles  of  commerce  between  the 
States,  provided  such  contract  by  its  direct  effect  produces  a 
restraint  of  trade  or  commerce.  What  amounts  to  a  re- 
straint within  the  meaning  of  the  act  if  thus  construed  need 
not  now  be  discussed. 

We  have  held  that  the  Trust  Act  did  not  apply  to  a  com- 
pany engaged  in  one  State  in  the  refining  of  sugar  under 
the  circumstances  detailed  in  the  case  of  United  States  v. 
E.  C.  Knight  Company,  156  U.  S.  1,  because  the  refining  of 
sugar  under  those  circumstances  bore  no  distinct  relation  to 
commerce  between  the  States  or  with  foreign  nations.  To 
exclude  agreements  as  to  rates  by  competing  railroads  for 
the  transportation  of  articles  of  commerce  between  the 
States  would  leave  little  for  the  act  to  take  effect  upon. 

Nor  do  we  think  that  because  the  sixth  section  does  not 
forfeit  the  property  of  the  railroad  company  when  merely 
engaged  in  the  transportation  of  property  owned  under  and 
which  was  the  subject  of  a  contract  or  combination  men- 
tioned in  the  first  section,  any  gro'and  is  shown  for  holding 
the  rest  of  the  act  inapplicable  to  carriers  by  railroad.  It 
is  not  perceived  why,  if  the  rest  of  the  act  were  intended 
to  apply  to  such  a  carrier,  the  sixth  section  ought  necessarily 
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to  have  provided  for  the  seizure  and  condemnation  of  the 
locomotives  and  cars  of  the  carrier  engaged  in  the  trans- 
portation between  the  States  of  those  articles  of  commerce 
owned  as  stated  in  that  sixth  section.  There  is  some  justice 
and  propriety  in  forfeiting  those  articles,  but  we  see  none  in 
forfeiting  the  locomotives  or  cars  of  the  carrier  simply  be- 
cause such  carrier  was  transporting  articles  as  described 
from  one  State  to  another,  even  though  the  carrier  knew 
that  they  had  been  manufactured  or  sold  imder  a  contract 
or  combination  in  violation  of  the  act.  In  the  case  of  a  sim- 
ple transportation  of  such  articles  the  carrier  would  be 
guilty  of  no  violation  of  any  of  the  provisions  of  the  act 
Why,  there-  1814J  fore,  would  it  follow  that  the  sixth  sec- 
tion should  provide  for  the  forfeiture  of  the  property  of  the 
carrier  if  the  rest  of  the  act  were  intended  to  apply  to  itt 
To  subject  the  locomotives  and  cars  to  forfeiture  under  such 
circumstances  might  also  cause  great  confusion  to  the  gen- 
eral business  of  the  carrier  and  in  that  way  inflict  unmerited 
punishment  upon  the  innocent  owners  of  other  property  in 
the  course  of  transportation  in  the  same  cars  and  drawn  by 
the  same  locomotives.  If  the  company  itself  violates  the 
act,  the  penalties  are  sufficient  as  provided  for  therein. 

But  it  is  maintained  that  an  agreement  like  the  one  in 
question  on  the  part  of  the  railroad  companies  is  authorized 
by  the  Commerce  Act,  which  is  a  special  statute  applicable 
only  to  railroads,  and  that  a  construction  of  the  Trust  Act 
(which  is  a  general  act)  so  as  to  include  within  its  provi- 
sions the  case  of  railroads,  carries  with  it  the  repeal  by  im- 
plication of  so  much  of  the  Commerce  Act  as  authorized  the 
agreement.  It  is  added  that  there  is  no  language  in  the 
Trust  Act  which  is  sufficiently  plain  to  indicate  a  purpose 
to  repeal  those  provisions  of  the  Commerce  Act  which  per- 
mit tiie  agreement;  that  both  acts  may  stand,  the  special  or 
Commerce  Act  as  relating  solely  to  railroads  and  their 
proper  regulation  and  management,  while  the  later  and  gen- 
eral act  will  apply  to  all  contracts  of  the  nature  therein  de- 
scribed, entered  into  by  any  one  other  than  competing  com- 
mon carriers  by  railroad  for  the  purpose  of  establishing  rates 
of  traffic  for  transportation.  On  a  line  with  this  reasoning  it 
is  said  that  if  Congress  had  intended  to  in  any  manner  affect 
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the  railroad  carrier  as  govcmod  by  the  Commerce  Act,  it 
would  have  amended  that  act  directly  and  in  terms,  and 
not  have  left  it  as  a  question  of  construction  to  be  deter- 
mined whether  so  important  a  change  in  the  commerce  stat- 
ute had  been  accomplished  by  the  passage  of  the  statute  re- 
lating to  trusts. 

The  first  answer  to  this  argument  is  that,  in  our  opinion, 
the  Commerce  Act  does  not  authorize  an  agreement  of  this 
nature.  It  may  not  in  terms  prohibit,  but  it  is  far  from 
conferring  either  directly  or  by  implication  any  authority 
to  make  it.  If  the  agreement  be  legal  it  does  not  owe  its 
[816]  validity  to  any  provision  of  the  Commerce  Act, 
and  if  illegal  it  is  not  made  so  by  that  act.  The  fifth  sec- 
tion prohibits  what  is  termed  "pooling,"  but  there  is  no 
express  provision  in  the  act  prohibiting  the  maintenance  of 
traffic  rates  among  competing  roads  by  making  such  an 
agreement  as  this,  nor  is  there  any  provision  which  permits 
it  Prior  to  the  passage  of  the  act  the  companies  had  SMue- 
times  endeavored  to  regulate  competition  and  to  maintain 
rates  by  pooling  arrangements,  and  in  the  act  that  kind  of 
an  arrangement  was  forbidden.  After  its  passage  other 
devices  were  resorted  to  for  the  purpose  of  curbing  compe- 
tition and  maintaining  rates.  The  general  nature  of  a  con- 
tract like  the  one  before  us  is  not  mentioned  in  or  provided 
for  by  the  act  The  provisions  of  that  act  look  to  the  pre- 
vention of  discrimination,  to  the  furnishing  of  equal  facili- 
ties for  the  interchange  of  traffic,  to  the  rate  of  compensation 
for  what  is  termed  the  long  and  the  short  haul,  to  the  attain- 
ment of  a  continuous  passage  from  the  point  of  shipment  to 
the  point  of  destination,  at  a  known  and  published  schedule, 
and,  in  the  language  of  counsel  for  defendants,  "without 
reference  to  the  location  of  those  points  or  the  lines  over 
which  it  is  necessary  for  the  traffic  to  pass,"  to  proouring 
uniformity  of  rates  charged  by  each  company  to  its  patrons, 
and  to  other  objects  of  a  similar  nature.  The  act  was  not 
directed  to  the  securing  of  uniformity  of  rates  to  be  charged 
by  competing  companies,  nor  was  there  any  provision  therein 
as  to  a  maximum  or  minimum  of  rates.  Competing  and 
non-connecting  roads  are  not  authorized  by  this  statute  to 
make  an  agreement  like  this  one. 
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As  the  Comjneroe  Act  does  not  authorise  this  agreement, 
argument  against  a  repeal  by  implication,  of  the  provisions 
of  the  act  which  it  is  allied  grant  such  authority,  becomes 
ineffective.  There  is  no  repeal  in  the  case,  and  both  statutes 
may  stand,  as  neither  is  inconsistent  with  the  other. 

It  is  plain,  also,  that  an  amendment  of  the  Commerce  Act 
would  not  be  an  appropriate  method  of  enacting  the  legis- 
lation contained  in  the  Trust  Act,  for  the  reason  that  the 
latter  act  includes  other  subjects  in  addition  to  the  contracts 
of  or  ocunbinations  among  railroads,  and  is  addressed  to  the 
[816]  prohibition  of  other  contracts  besides  those  relating 
to  transportation.  The  omission,  therefore,  to  amend  the 
Commerce  Act  furnishes  no  reason  for  daiming  that  the  later 
statute  does  not  apply  to  railroad  transportation.  Although 
the  commerce  statute  may  be  described  as  a  general  code  for 
the  regulation  and  government  of  railroads  upon  the  subjects 
treated  of  therein,  it  cannot  be  contended  that  it  furnishes 
a  complete  and  perfect  set  of  rules  and  regulations  which 
are  to  govern  them  in  all  cases,  and  that  any  subsequent  act 
in  relation  to  them  must,  when  passed,  in  effect  amend  or 
repeal  some  provision  of  that  statute.  The  statute  does  not 
cover  all  cases  concerning  transportation  by  railroad  and  all 
ccmtracts  relating  thereto.  It  does  not  purport  to  cover  such 
an  extensive  field. 

The  existence  of  agreements  similar  to  this  one  may  have 
been  known  to  Congress  at  the  time  it  passed  the  Commerce 
Act,  although  we  are  not  aware,  from  the  record,  that  an 
agreement  of  this  kind  had  ever  been  made  and  publicly 
known  prior  to  the  passage  of  the  Commerce  Act  Yet  if  it 
had  been  known  to  Congress,  its  omission  to  prohibit  it  at 
that  time,  while  prdiibiting  the  pooling  arrangements,  is 
no  reason  for  assuming  that  when  passing  the  Trust  Act  it 
meant  to  except  all  contracts  of  railroad  companies  in  regard 
to  traffic  rates  from  the  operation  of  such  act  Congress  for 
its  own  reasons,  even  if  aware  of  the  existence  of  such  agree- 
ments, did  not  see  fit  when  it  passed  the  Commerce  Act  to 
prohibit  them  with  regard  to  railroad  companies  alone,  and 
the  act  was  not  an  appropriate  place  for  general  legislation 
on  the  subject.  And  at  that  time,  and  for  several  years  there- 
after. Congress  did  not  think  proper  to  legislate  upon  the 
ia870*»— S.  Doc  111,  62-1,  vol : 
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subject  at  all.  Finally  it  passed  this  Trust  Act,  and  in  our 
opinion  no  obstacle  to  its  application  to  contracts  relating  to 
transportation  by  railroads  is  to  be  found  in  the  fact  that 
the  Commerce  Act  had  been  passed  several  years  before,  in 
which  the  entering  into  such  agreements  was  not  in  terms 
prohibited. 

It  is  also  urged  that  the  debates  in  Congress  show  beyond  a 
doubt  that  the  act  as  passed  does  not  include  railroads.  Coun- 
[817J  sel  for  the  defendants  refer  in  considerable  detail  to 
its  history  from  the  time  of  its  introduction  in  the  Senate  to 
its  final  passage.  As  the  act  originally  passed  the  Senate  the 
first  section  was  in  substance  as  it  stands  at  present  in  the 
statute.  On  its  receipt  by  the  House  that  body  proposed  an 
amendment,  by  which  it  was  in  terms  made  unlawful  to  ^iter 
into  any  contract  for  the  purpose  of  preventing  competition 
in  the  transportation  of  persons  or  property.  As  thus 
amended  the  bill  went  back  to  the  Senate,  which  itself 
amended  the  amendment  by  making  the  act  apply  to  any  such 
contract  as  tended  to  raise  prices  for  transportation  above 
what  was  just  and  reasonable.  This  amendment  by  the  Sen- 
ate of  the  amendment  proposed  by  the  House  was  disagreed  to 
by  that  body.  The  amendments  were  then  considered  by  con- 
ference committees,  and  the  first  conference  committee  re- 
ported to  each  house  in  favor  of  the  amendment  of  the  Senate. 
This  report  was  disagreed  to  and  another  committee  ap- 
pointed, which  agreed  to  strike  out  both  amendments  and 
leave  the  bill  as  it  stood  when  it  first  passed  the  Senate,  and 
that  report  was  finally  adopted,  and  the  bill  thus  passed. 

Looking  at  the  debates  during  the  various  times  when  the 
bill  was  before  the  Senate  and  the  House,  both  on  its  original 
passage  by  the  Senate  and  upon  the  report  from  the  confer- 
ence committees,  it  is  seen  that  various  views  were  declared  in 
regard  to  the  legal  import  of  the  act.  Some  of  the  members 
of  the  House  wanted  it  placed  beyond  doubt  or  cavil  that  con- 
tracts in  relation  to  the  transportation  of  persons  and  property 
were  included  in  the  bill.  Some  thought  the  amendment  un- 
necessary as  the  language  of  the  act  already  covered  it,  and 
some  refused  to  vote  for  the  amendment  or  for  the  bill  if  the 
amendments  were  adopted  on  the  ground  that  it  would  then 
interfere  with  the  Interstate  Commerce  Act,  and  tend  to  ore- 
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ate  confusion  as  to  the  meaning  of  each  act.  Senator  Hoar 
(who  was  a  member  of  the  first  committee  of  conference  from 
the  Senate) ,  when  reporting  the  result  arrived  at  by  the  judi- 
ciary committee  recommending  the  adoption  of  the  House 
amendment,  said :  "  The  other  clause  of  the  House  amend- 
ment is  that  contracts  or  agreements  entered  into  for  the  pur- 
pose of  [318]  preventing  competition  in  the  transportation 
of  persons  or  property  from  one  State  or  Territory  into  an- 
other shall  be  deemed  unlawful.  That,  the  committee  recom- 
mend shall  be  concurred  in.  We  suppose  that  it  is  already 
covered  by  the  hill  as  it  stands;  that  is,  that  transportation  is 
as  much  trade  or  commerce  among  the  several  States  as  the 
sale  of  goods  in  one  State  to  be  delivered  in  another,  and, 
therefore,  that  it  is  covered  already  by  the  bill  as  it  stands. 
But  there  is  no  harm  in  agreeing  in  an  amendment  which  ex- 
pressly describes  it,  and  an  objection  to  the  amendment  might 
be  construed  as  if  the  Senate  did  not  mean  to  include  it;  so 
we  let  it  stand." 

Looking  simply  at  the  history  of  the  bill  from  the  time  it 
was  introduced  in  the  Senate  until  it  was  finally  passed,  it 
would  be  impossible  to  say  what  were  the  views  of  a  majority 
of  the  members  of  each  house  in  relation  to  the  meaning  of 
the  act.  It  cannot  be  said  that  a  majority  of  both  houses  did 
not  agree  with  Senator  Hoar  in  his  views  as  to  the  construc- 
tion to  be  given  to  the  act  as  it  passed  the  Senate.  All  that 
can  be  determined  from  the  debates  and  reports  is  that  various 
members  had  various  views,  and  we  are  left  to  determine  the 
meaning  of  this  act,  as  we  determine  the  meaning  of  other 
acts,  from  the  language  used  therein. 

There  is,  too,  a  general  acquiescence  in  the  doctrine  that 
debates  in  Congress  are  not  appropriate  sources  of  informa- 
tion from  which  to  discover  the  meaning  of  the  language  of  a 
statute  passed  by  that  body.  United  States  v.  Union  Pacifio 
Railroad  Company ^  91  U.  S.  72,  79;  Aldridge  v.  Williams^ 
8  How.  9,  24,  Taney,  Chief  Justice;  Mitchell  v.  Great  Works 
Milling  d;  Manufacturing  Company^  2  Story,  648, 668 ;  Queen 
V.  Hertford  College^  8  Q.  B.  D.  698,  707. 

The  reason  is  that  it  is  impossible  to  determine  with  cer- 
tainty what  construction  was  put  upon  an  act  by  the  members 
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of  a  legisbliye  body  that  pasBed  it  by  resorting  to  the 
speeches  of  individual  membM:^  thereol  Those  who  did  not 
speak  may  not  have  agreed  with  those  who  did;  and  those 
who  spoke  might  differ  from  each  other;  the  result  being 
that  the  only  proper  way  to  construe  a  legislative  act  is  from 
the  language  used  in  the  act,  and,  upon  occasion,  by  a  resort 
[819]  to  the  history  of  the  times  when  it  was  passed.  (Cases 
cited,  supra.)  If  sudi  resort  be  had,  we  are  still  unable  to  see 
that  the  railroads  were  not  intended  to  be  included  in  this 
legislation. 

It  is  said  that  Congress  had  very  different  matters  in  view 
and  very  different  objects  to  accomplish  in  the  passage  of  the 
act  in  questi(»i ;  that  a  number  of  c<xnbinations  in  the  form  of 
tarusts  and  conspiracies  in  restraint  of  trade  were  to  be  found 
throu^K)ut  the  country,  and  that  it  was  impossible  for  the 
state  governments  to  successfully  cope  with  them  because  of 
their  commercial  charactw  and  of  their  business  extensicm 
through  the  different  States  of  the  Union.  Among  these 
trusts  it  was  said  in  Congress  were  the  Beef  Trust,  the  Stand- 
ard Oil  Trust,  the  Steel  Trust,  the  Barbed  Fence  Wire  Trust, 
the  Sugar  Trust,  the  Cordage  Trust,  the  Cotton  Seed  Oil 
Trust,  the  Whiskey  Trust  and  many  others,  and  these  trusts 
it  was  stated  had  assumed  an  importance  and  had  acquired  a 
power  which  were  dangerous  to  the  whole  country,  and  that 
their  existence  was  directly  antagonistic  to  its  peace  and  pros- 
perity. To  combinations  and  conspiracies  of  this  kind  it  is 
contended  that  the  act  in  question  was  directed,  and  not  to 
the  combinations  of  competing  railroads  to  keep  up  their 
prices  to  a  reasonable  sum  for  the  transportation  of  persons 
and  property.  It  is  true  that  many  and  various  trusts  were 
in  existence  at  the  time  of  the  passage  of  the  act,  asd  it  was 
probably  sought  to  cover  them  by  the  provisions  of  the  act. 
Many  of  them  had  rendered  themselve  offensive  by  the  man- 
ner in  which  they  exercised  the  great  power  that  combined 
capital  gave  them.  But  a  further  investigation  of  '^  the  his- 
tory of  the  times  "  shows  also  that  those  trusts  were  not  the 
only  associations  controlling  a  great  combination  of  capital 
which  had  caused  complaint  at  the  manner  in  which  their 
business  was  conducted.  There  were  many  and  loud  com- 
plaints from  some  portions  of  the  public  regarding  the  rail- 
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roads  and  the  prices  they  were  chaining  for  the  service  they 
rendered,  and  it  was  alleged  that  the  prices  for  the  transpor- 
tation of  persons  and  articles  of  commeroe  were  onduly  and 
improperly  enhanced  by  combinations  among  the  different 
[8S0]  roads.  Whether  these  comfdaints  were  well  or  ill 
founded  we  do  not  presume  at  tliis  time  and  under  those  cir- 
cumstances to  determine  or  to  discuss.  It  is  simply  for  tbe 
purpose  of  answering  the  statement  that  it  was  oBJy  to  trusts 
of  the  nature  above  set  forth  tluit  this  legislati<»i  was  di- 
rected, that  the  subject  of  the  opinions  of  the  pec^le  in  regard 
to  the  actions  of  the  railroad  companies  in  this  particular  is 
referred  ta  A  reference  to  this  history  of  the  times  does  not, 
as  we  think,  furnish  us  with  any  strong  reason  for  believing 
that  it  was  only  trusts  that  were  in  the  minds  of  the  members 
of  Congress,  ud  that  railroads  and  tiieir  mannear  of  doing 
business  were  wholly  excluded  therefrcMm. 

Our  attention  is  lUso  called  to  one  of  the  rules  for  the  oon- 
structi(Mi  of  statutes  which  has  been  approved  by  thn  court; 
Aat  while  it  is  liie  doty  of  courts  to  ascertain  the  meaning  of 
the  legislature  from  the  words  used  in  the  statute  and  the 
subject-matter  to  which  it  relates,  there  is  an  equal  duty  to 
restrict  the  meaning  of  general  words,  whenever  it  is  found 
necessary  to  do  so  in  order  to  carry  out  the  legislative  intent 
Brewer  v.  Blaugher^  14  Pet.  178,  198;  Petri  v.  OofMnerddl 
Bank  of  Chicago,  142  U.  S.  644,  660;  McKee  v.  VrMed 
States,  164  U.  S.  287.  It  is  therefore  in*ged  that  if,  by  a  strict 
conslmction  of  the  language  of  this  statute  it  may  be  made  to 
include  railroads,  yet  it  is  evident  from  other  oonsidenitions 
now  to  be  mentioned  that  the  real  meaning  of  the  legislature 
would  not  indude  them,  and  they  must  for  that  reason  be 
excluded.  It  is  said  thsrt  this  meaning  is  plainly  to  be  in- 
f^red,  because  of  fundamental  differences  both  in  an  eco- 
nomic way  and  before  the  law  between  trade  and  manufac- 
ture on  the  one  hand,  and  railroad  transportation  oa  the  other. 
Among  theto  differences  are  the  public  character  of  railroad 
business,  and  as  a  result  the  peculiar  power  of  control  and 
regulation  possessed  by  the  State  over  railroad  companies. 
The  trader  or  manufacturer,  on  the  other  hand,  carries  on  an 
entirely  private  business,  and  can  sell  to  wdom  he  pleases;  he 
may  charge  different  prices  for  the  same  article  to  different 
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individuals;  he  may  charge  as  much  as  he  can  get  for  the 
article  in  which  he  deals,  whether  the  price  be  reasonable  or 
[321]  unreasonable;  he  may  make  such  discrimination  in 
his  business  as  he  chooses,  and  he  may  cease  to  do  any  busi- 
ness whenever  his  choice  lies  in  that  direction ;  while,  on  Uio 
contrary,  a  railroad  company  must  transport  all  persons  and 
property  that  come  to  it,  and  it  must  do  so  at  the  same  price 
for  the  same  service,  and  the  price  must  be  reasonable,  and  it 
cannot  at  its  will  discontinue  its  business.  It  is  also  urged 
that  there  are  evils  arising  from  unrestricted  competition  in 
regard  to  railroads  which  do  not  exist  in  regard  to  any  other 
kind  of  property,  that  it  is  so  admitted  by  the  latest  and  best 
writers  on  the  subject,  and  that  practical  experience  of  the 
results  of  unrestricted  competition  among  railroads  tends 
directly  to  the  same  view;  that  the  difference  between  rail- 
road property  on  the  one  hand,  and  all  other  kinds  of  prop- 
erty on  the  other  hand,  is  so  plain  that  entirely  different  eco- 
nomic results  follow  from  unrestricted  competition  among 
railroads  from  those  which  obtain  in  regard  to  all  other  kinds 
of  business.  It  is  also  said  that  the  contemporaneous  indus- 
trial history  of  the  country,  the  legal  situation  in  regard  to 
railroad  properties  at  the  time  of  the  enactment  of  this 
statute,  its  legislative  history,  the  ancient  and  constantly 
maintained  different  legal  effect  and  policy  regarding  rail- 
way transportation  and  ordinary  trade  and  manufacture, 
together  with  a  just  regard  for  interests  of  such  enormous 
magnitude  as  are  represented  by  the  railroads  of  the  country, 
all  tend  to  show  that  Congress  in  passing  the  Anti-Trust  Act 
never  could  have  contemplated  the  inclusion  of  railroads 
within  its  provisions.  It  is,  therefore,  claimed  to  be  the  duty 
of  the  court,  in  carrying  out  the  rule  of  statutory  construc- 
tion, above  stated,  to  restrict  the  meaning  of  these  general 
words  of  the  statute  which  would  include  railroads,  because, 
from  the  considerations  above  mentioned,  it  is  plain  that 
Congress  never  intended  that  railroads  should  be  included. 
Many  of  the  foregoing  assertions  may  be  well  founded, 
while  at  the  same  time  the  correctness  of  the  conclusions 
sought  to  be  drawn  therefrom  need  not  be  conceded.  The 
points  of  difference  between  the  railroad  and  other  corpora- 
tions are  many  and  great    It  cannot  be  disputed  that  a  rail- 
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road  [822]  is  a  public  corporation,  and  its  business  pertains 
to  and  greatly  affects  the  public,  and  that  it  is  of  a  public 
nature.  The  company  may  not  charge  unreasonable  prices 
for  transportation,  nor  can  it  make  unjust  discriminations, 
nor  select  its  patrons^  nor  go  out  of  business  when  it  chooses, 
while  a  mere  trading  or  manufacturing  company  may  do  all 
these  things.  But  the  very  fact  of  the  public  character  of  a 
railroad  would  itself  seem  to  call  for  special  care  by  the  legis- 
lature in  regard  to  its  conduct,  so  that  its  business  should  be 
carried  on  with  as  much  reference  to  the  proper  and  fair  in- 
terests of  the  public  as  possible.  While  the  points  of  differ- 
ence just  mentioned  and  others  do  eidst  between  the  two 
classes  of  corporations,  it  must  be  rem^nbered  they  have  also 
some  points  of  resemblance.  Trading,  manufacturing  and 
railroad  corporations  are  all  engaged  in  the  transaction  of 
business  with  regard  to  articles  of  trade  and  commerce,  each 
in  its  special  sphere,  either  in  manufacturing  or  trading  in 
c(Mnmodities  or  in  their  transportation  by  rail.  A  contract 
among  those  engaged  in  the  latter  business  by  which  the 
prices  for  the  transportation  of  commodities  traded  in  or 
manufactured  by  the  others  is  greatly  enhanced  from  what 
it  otherwise  would  be  if  free  competition  were  the  rule,  af- 
fects and  to  a  certain  extent  restricts  trade  and  commerce, 
and  affects  the  price  of  the  commodity.  Of  this  there  can 
be  no  question.  Manufacturing  or  trading  companies  may 
also  affect  prices  by  joining  together  in  forming  a  trust  or 
other  combination,  and  by  making  agreements  in  restraint  of 
trade  and  commerce,  which  when  carried  out  affect  the  in- 
terests of  the  public.  Why  should  not  a  railroad  company 
be  included  in  general  legislaticm  aimed  at  the  prevention  of 
that  kind  of  agreement  made  in  restraint  of  trade,  which 
may  exist  in  all  companies,  which  is  substantially  of  the  same 
nature  wherever  found,  and  which  tends  very  much  towards 
the  same  results,  whether  put  in  practice  by  a  trading  and 
manufacturing  or  by  a  railroad  company?  It  is  true  the 
results  of  trusts,  or  combinations  of  that  nature,  may  be  dif- 
ferent in  different  kinds  of  cc»*porations,  and  yet  they  all 
have  an  essential  similarity,  and  have  been  induced  by  mo- 
tives of  individual  or  corporate  aggran-  [823]  dizement  as 
against  the  public  interest    In  business  or  trading  combi- 
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nations  they  may  even  temporarily,  or  perhaps  permanently, 
reduce  the  price  of  the  article  traded  in  or  manufactured, 
by  reducing  the  expense  inseparable  from  the  running  of 
many  different  companies  for  the  same  purpose.  Trade  or 
commerce  under  those  circumstances  may  nevertheless  be 
badly  and  unfortunately  restrained  by  driving  out  of  busi- 
ness the  small  dealers  and  worthy  men  whose  lives  have  been 
spent  therein,  and  who  might  be  unable  to  readjust  them- 
selves to  their  altered  surroundings.  Mere  reduction  in  the 
price  of  the  commodity  dealt  in  might  be  dearly  paid  for 
by  the  ruin  of  such  a  class,  and  the  absorption  of  control  over 
one  commodity  by  an  all-powerful  combination  of  capital. 
In  any  great  and  extended  change  in  the  manner  or  method 
of  doing  business  it  seems  to  be  an  inevitable  necessity  that 
distress  and,  perhaps,  ruin  shall  be  its  accompaniment  in  re- 
gard to  some  of  those  who  were  engaged  in  the  old  methods. 
A  change  from  stage  coaches  and  canal  boats  to  railroads 
threw  at  once  a  large  number  of  men  out  of  employment; 
changes  from  hand  labor  to  that  of  machinery,  and  from 
operating  machinery  by  hand  to  the  application  of  steam  for 
such  purpose,  leave  behind  them  for  the  time  a  number  of 
men  who  must  seek  other  avenues  of  livelihood.  These  are 
misfortunes  which  seem  to  be  the  necessary  accompaniment 
of  all  great  industrial  changes.  It  takes  time  to  effect  a  re- 
adjustment of  industrial  life  so  that  those  who  are  thrown 
out  of  their  old  employment,  by  reason  of  such  changes  as 
we  have  spoken  of,  may  find  opportunities  for  labor  in  other 
departments  than  those  to  which  they  have  been  accustomed. 
It  is  a  misfortune,  but  yet  in  such  cases  it  seems  to  be  the 
inevitable  accompaniment  of  change  and  improvement. 

It  is  wholly  different,  however,  when  such  changes  are 
effected  by  combinations  of  capital,  whose  purpose  in  com- 
bining is  to  control  the  production  or  manufacture  of  any 
particular  article  in  the  market,  and  by  such  control  dictate 
the  price  at  which  the  article  shall  be  sold,  the  effect  being 
to  drive  out  of  business  all  the  small  dealers  in  the  commodity 
and  to  render  the  public  subject  to  the  decision  of  the  com- 
[824]  bination  as  to  what  price  shall  be  paid  for  the  article. 
In  this  light  it  is  not  material  that  the  price  of  an  article 
may  be  lowered.    It  is  in  the  power  of  the  combination  to 
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raise  it,  and  the  result  in  any  event  is  unfortunate  for  the 
country  by  depriving  it  of  the  services  of  a  large  number  of 
small  but  independent  dealers  who  were  familiar  with  the 
business  and  who  had  spent  their  lives  in  it,  and  who  sup- 
ported themselves  and  their  families  from  the  small  profits 
realized  therein.  Whether  they  be  able  to  find  other  avenues 
to  earn  their  livelihood  is  not  so  material,  because  it  is  not  for 
the  real  prosperity  of  any  country  that  such  changes  should 
occur  which  result  in  transferring  an  independent  business 
man,  the  head  of  his  establishment,  small  though  it  might 
be,  into  a  mere  servant  or  agent  of  a  corporation  for  selling 
the  commodities  which  he  once  manufactured  or  dealt  in, 
having  no  voice  in  shaping  the  business  policy  of  the  com- 
pany and  bound  to  obey  orders  issued  by  others.  Nor  is  it 
for  the  substantial  interests  of  the  country  that  any  one  com- 
modity should  be  within  the  sole  power  and  subject  to  the 
sole  will  of  one  powerful  combination  of  capital.  Congress 
has,  so  far  as  its  jurisdiction  extends,  prohibited  all  con- 
tracts or  combinations  in  the  form  of  trusts  entered  into  for 
the  purpose  of  restraining  trade  and  commerce.  The  re- 
sults naturally  flowing  from  a  contract  or  combination  in 
restraint  of  trade  or  commerce,  when  entered  into  by  a  manu- 
facturing or  trading  company  such  as  above  stated,  while 
differing  somewhat  from  those  which  may  follow  a  contract 
to  keep  up  transportation  rates  by  railroads,  are  neverthe- 
less of  the  same  nature  and  kind,  and  the  contracts  them- 
selves do  not  so  far  differ  in  their  nature  that  they  may  not 
all  be  treated  alike  and  be  condemned  in  common.  It  is  en- 
tirely appropriate  generally  to  subject  corporations  or  per- 
sons engaged  in  trading  or  manufacturing  to  different  rules 
from  those  applicable  to  railroads  in  their  transportation 
business;  but  when  the  evil  to  be  remedied  is  similar  in  both 
kinds  of  corporations,  such  as  contracts  which  are  unquestion- 
ably in  restraint  of  trade,  we  see  no  reason  why  similar  rules 
should  not  be  promulgated  in  regard  to  both,  and  both  be 
covered  in  the  same  [825]  statute  by  general  language  suflS- 
ciently  broad  to  include  them  both.  We  see  nothing  either 
in  contemporaneous  history,  in  the  legal  situation  at  the  time 
of  the  passage  of  the  statute,  in  its  legislative  history,  or  in 
any  general  difference  in  the  nature  or  kind  of  these  trading 
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or  manufacturing  companies  from  railroad  companies, 
which  would  lead  us  to  the  conclusion  that  it  cannot  be  sup- 
posed the  legislature  in  prohibiting  the  making  of  contracts 
in'  restraint  of  trade  intended  to  include  railroads  within 
the  purview  of  that  act. 

Neither  is  the  statute,  in  our  judgment,  so  uncertain  in  its 
meaning,  or  its  language  so  vague,  that  it  ought  not  to  be  held 
applicable  to  railroads.  It  prohibits  contracts,  combinations, 
etc.,  in  restraint  of  trade  or  commerce.  Transporting  com- 
modities is  commerce,  and  if  from  one  State  to  or  through 
another  it  is  interstate  commerce.  To  be  reached  by  the 
Federal  statute  it  must  be  commerce  among  the  several 
States  or  with  foreign  nations.  When  the  act  prohibits  con- 
tracts in  restraint  of  trade  or  commerce,  the  plain  meaning 
of  the  language  used  includes  contracts  which  relate  to  either 
or  both  subjects.  Both  trade  and  commerce  are  included  so 
long  as  each  relates  to  that  which  is  interstate  or  foreign. 
Transportation  of  commodities  among  the  several  States  or 
with  foreign  nations  falls  within  the  description  of  the  words 
of  the  statute  with  regard  to  that  subject,  and  there  is  also 
included  in  that  language  that  kind  of  trade  in  commodities 
among  the  States  or  with  foreign  nations  which  is  not  con- 
fined to  their  mere  transportation.  It  includes  their  purchase 
and  sale.  Precisely  at  what  point  in  the  course  of  the  trade 
in  or  manufacture  of  commodities  the  statute  may  have  effect 
upon  them,  or  upon  contracts  relating  to  them,  may  be  some- 
what difficult  to  determine,  but  interstate  transportation 
presents  no  difficulties.  In  United  States  v.  E.  G.  KnigJvt 
Co,  156  U.  S.  1,  heretofore  cited,  it  was  in  substance  held, 
reiterating  the  language  of  Mr.  Justice  Lamar  in  Kidd  v. 
Pearson^  128  U.  S.  1,  that  the  intent  to  manufacture  or 
export  a  manufactured  article  to  foreign  nations  or  to  send 
it  to  another  State  did  not  determine  the  time  when  the 
article  or  product  passed  from  the  control  of  the  State  and 
[326]  belonged  to  commerce.  The  difficulty  in  determining 
that  question,  however,'is  no  reason  for  denying  effect  to  lan- 
guage which,  by  its  terms,  plainly  includes  the  transportation 
of  commodities  among  the  several  States  or  with  foreign  na- 
tions, and  which  may  also  be  the  subject  of  contracts  or 
combinations  in  restraint  of  such  commerce.    The  difficulty 
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of  the  subject,  so  far  as  the  trade  in  or  the  manufacture  of 
commodities  is  concerned,  arises  from  the  limited  control 
which  Congress  has  over  the  matter  of  trade  or  manufacture. 
It  was  said  by  Mr.  Justice  Lamar  in  Kidd  v.  Pearson 
(supra) :  "  If  it  be  held  that  the  term  "  (commerce)  "  in- 
cludes the  regulation  of  all  such  manufactures  as  are  intended 
to  be  the  subject  of  commercial  transactions  in  the  future,  it 
is  impossible  to  deny  that  it  would  also  include  the  productive 
industries  that  contemplate  the  same  thing.  The  result 
would  be  that  Congress  would  be  invested,  to  the  exclusion  of 
the  States,  with  the  power  to  regulate,  not  only  manufactures, 
but  also  agriculture,  horticulture,  stock  raising,  domestic  fish- 
eries and  mining — ^in  short,  every  branch  of  human  industry.'' 

In  the  Knight  Company  case  (supra)  it  was  said  that  this 
statute  applied  to  monopolies  in  restraint  of  interstate  or  in- 
ternational trade  or  commerce,  and  not  to  monopolies  in  the 
manufacture  even  of  a  necessary  of  life.  It  is  readily  seen 
from  these  cases  ihai  if  the  act  do  not  apply  to  the  transpor- 
tation of  commodities  by  railroads  from  one  State  to  another 
or  to  foreign  nations,  its  application  is  so  greatly  limited  that 
the  whole  act  might  as  well  be  held  inoperative. 

Still  another  ground  for  holding  the  act  inapplicable  is 
urged,  and  that  is  that  the  language  covers  only  contracts  or 
combinations  like  trusts  or  those  which,  while  not  exactly 
trusts,  are  otherwise  of  the  same  form  or  nature.  This  is 
clearly  not  so. 

While  tlie  statute  prohibits  all  ccunbinations  in  the  form  of 
trusts  or  otherwise,  the  limitation  is  not  confined  to  that  form 
alone.  All  combinations  which  are  in  restraint  of  trade  or 
commerce  are  prohibited,  whether  in  the  form  of  trusts  or  in 
any  other  form  whatever. 

We  think,  after  a  careful  examination,  that  the  statute 
[837]  covers,  and  was  intended  to  cover,  conmion  carriers  by 
railroad. 

Second.  The  next  question  to  be  discussed  is  as  to  what  is 
the  true  construction  of  the  statute,  assuming  that  it  applies 
to  common  carriers  by  railroad.  What  is  the  meaning  of  the 
language  as  used  in  the  statute,  that  ^^  every  contract,  com- 
bination in  the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce  among  the  several  States  or 
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with  foreign  nations,  is  hereby  declared  to  be  illegal''  ?  Is 
it  confined  to  a  contract  or  combination  which  is  only  in  un- 
reasonable restraint  of  trade  or  commerce,  or  does  it  include 
what  the  language  of  the  act  plainly  and  in  terms  covers,  all 
contracts  of  that  nature  ? 

We  are  asked  to  regard  the  title  of  this  act  as  indicative  of 
its  purpose  to  include  only  those  contracts  which  were  im- 
lawful  at  common  law,  but  which  require  the  sanction  of  a 
Federal  statute  in  order  to  be  dealt  with  in  a  Federal  court. 
It  is  said  that  when  terms  which  are  known  to  the  ccmimon 
law  are  used  in  a  Federal  statute  those  terms  are  to  be  given 
the  same  meaning  that  they  received  at  common  law,  and 
that  when  the  language  of  the  title  is  "  to  protect  trade  and 
ccmunerce  against  unlawful  restraints  and  monopolies,"  it 
means  those  restraints  and  monopolies  which  the  common  law 
regarded  as  unlawful,  and  which  were  to  be  prohibited  by 
the  Federal  statute.  We  are  of  opinion  that  tiie  language 
used  in  the  title  refers  to  and  includes  and  was  intended  to 
include  those  restraints  and  monopolies  which  are  made  un- 
lawful in  the  body  of  the  statute.  It  is  to  the  statute  itself 
that  resort  must  be  had  to  learn  the  meaning  thereof,  though 
a  resort  to  the  title  here  creates  no  doubt  about  the  meaning 
of  and  does  not  alter  the  plain  language  contained  in  its  text 

It  is  now  with  much  amplification  of  argument  urged  that 
the  statute,  in  declaring  illegal  every  combination  in  the  form 
of  trust  or  otherwise,  or  conspiracy  in  restraint  of  trade  or 
commerce,  does  not  mean  what  the  language  used  therein 
plainly  imports,  but  that  it  only  means  to  declare  illegal  any 
such  contract  which  is  in  uwreasonahle  restraint  of  trade, 
while  leaving  all  others  unaffected  by  the  provisions  of  the 
[838]  act;  that  the  common  law  meaning  of  the  term  ^^  con- 
tract in  restraint  of  trade  "  includes  only  such  contracts  as 
are  in  unreasonable  restraint  of  trade,  and  when  that  term  is 
used  in  the  Federal  statute  it  is  not  intended  to  include  all 
contracts  in  restraint  of  trade,  but  only  those  which  are  in 
unreasonable  restraint  thereof. 

The  term  is  not  of  such  limited  signification.  Contracts 
in  restraint  of  trade  have  been  known  and  spc&en  of  for 
hundreds  of  years  both  in  England  and  in  this  country,  and 
the  term  includes  all  kinds  of  those  contracts  which  in  fact 
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restrain  or  may  restrain  trade.  Scune  of  such  contracts  have 
bem  held  void  and  unenforceable  in  the  courts  by  reason  of 
their  restraint  being  unreasonable,  while  others  have  been 
held  valid  because  they  were  not  of  that  nature.  A  contract 
may  be  in  restraint  of  trade  and  still  be  valid  at  common  law. 
Although  valid,  it  is  nevertheless  a  contract  in  restraint  of 
trade,  and  would  be  so  described  either  at  conmion  law  or 
elsewhere.  By  the  simple  use  of  the  term  ^'  contract  in  re- 
straint of  trade,"  all  contracts  of  that  nature,  whether  valid 
or  otherwise,  would  be  included,  and  not  alone  tliat  kind  of 
contract  which  was  invalid  and  unenforceable  as  being  in 
unreasonable  restraint  of  trade.  When,  therefore,  the  body 
of  an  act  prcmounces  as  illegal  every  contract  or  combination 
in  restraint  of  trade  or  conmierce  among  the  several  States, 
etc,  the  plain  and  ordinary  meaning  of  such  language  is  not 
limited  to  that  kind  of  contract  alone  which  is  in  imreason- 
able  restraint  of  trade,  but  all  contracts  are  included  in  such 
language,  and  no  exception  or  limitation  can  be  added  with- 
out placing  in  the  act  that  which  has  been  omitted  by 
Congress. 

Proceeding,  however,  upon  the  theory  that  the  statute  did 
not  mean  what  its  plain  language  imported,  and  that  it  in- 
tended in  its  prohibition  to  denounce  as  illegal  only  those 
contracts  which  were  in  unreasonable  restraint  of  trade,  the 
courts  below  have  made  an  exhaustive  investigation  as  to  the 
general  rules  which  guide  courts  in  declaring  contracts  to  be 
void  as  being  in  restraint  of  trade,  and  therefore  against  the 
public  policy  of  the  coimtry.  In  the  course  of  their  discussion 
[829]  of  that  subject  they  have  shown  that  there  has  been  a 
gradual  though  great  alteration  in  the  extent  of  the  liberty 
granted  to  the  vendor  of  property  in  agreeing,  as  part  con- 
sideration for  his  sale,  not  to  enter  into  the  same  kind  of  busi- 
ness for  a  certain  time  or  within  a  certain  territory.  So  long 
as  the  sale  was  the  bona  fide  consideration  for  the  promise 
and  was  not  made  a  mere  excuse  for  an  evasion  of  the  rule 
itself,  the  later  authorities,  both  in  England  and  in  this  coun- 
try, exhibit  a  strong  tendency  towards  enabling  the  parties  to 
make  such  a-  contract  in  relation  to  the  sale  of  property,  in- 
cluding an  agreement  not  to  enter  into  the  same  kind  of  busi- 
ness, as  they  may  think  proper,  and  this  with  the  view  to 
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granting  to  a  vendor  the  freest  opportunity  to  obtain  the 
largest  consideration  for  the  sale  of  that  which  is  his  own. 
A  contract  which  is  the  mere  accompaniment  of  the  sale  of 
property,  and  thus  entered  into  for  the  purpose  of  enhancing 
the  price  at  which  the  vendor  sells  it,  which  in  effect  is  col- 
lateral to  such  sale,  and  where  the  main  purpose  of  the  whole 
contract  is  accomplished  by  such  sale,  might  not  be  included, 
within  the  letter  or  spirit  of  the  statute  in  question.  But  we 
cannot  see  how  the  statute  can  be  limited,  as  it  has  been  by 
the  courts  below,  without  reading  into  its  text  an  exception 
which  alters  the  natural  meaning  of  the  language  used,  and 
that,  too,  upon  a  most  material  point,  and  where  no  sufficient 
reason  is  shown  for  believing  that  such  alteration  would 
make  the  statute  more  in  accord  with  the  intent  of  the  law- 
making body  that  enacted  it. 

The  great  stress  of  the  argument  for  the  defendants  on  this 
branch  of  the  case  has  been  to  show,  if  possible,  some  reason 
in  the  attendant  circumstances,  or  some  fact  existing  in  the 
nature  of  railroad  property  and  business  upon  which  to  found 
the  claim,  that  although  by  the  language  of  the  statute  agree- 
ments or  combinations  in  restraint  of  trade  or  commerce  are 
included,  the  statute  really  means  to  declare  illegal  only  those 
contracts,  etc.,  which  are  in  unreasonable  restrain  of  trade. 
In  order  to  do  this  the  defendants  call  attention  to  many  facts 
which  they  have  already  referred  to  in  their  argument,  upon 
the  point  that  railroads  were  not  included  at  all  in  the  statute. 
They  again  draw  attention  to  the  fact  of  the  pernliar  nature 
of  [330]  railroad  property.  When  a  railroad  is  once  built,  it 
is  said,  it  must  be  kept  in  operation ;  it  must  transport  prop- 
erty, when  necessary  in  order  to  keep  its  business,  at  the 
smallest  price  and  for  the  narrowest  profit,  or  even  for  no 
profit,  provided  running  expenses  can  be  paid,  rather  than  not 
to  do  the  work;  that  railroad  property  cannot  be  altered  for 
use  for  any  other  purpose,  at  least  without  such  loss  as  may 
fairly  be  called  destructive;  that  competition  while,  perhaps, 
right  and  proper  in  other  business,  simply  leads  in  railroad 
business  to  financial  ruin  and  insolvency,  and  to  the  operation 
of  the  road  by  receivers  in  the  interest  of  its  creditors  instead 
of  in  that  of  its  owners  and  the  public;  that  a  contest  between 
a  receiver  of  an  insolvent  corporation  and  one  which  is  still 
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solvent  tends  to  ruin  the  latter  company,  while  being  of  no 
benefit  to  the  former;  that  a  receiver  is  only  bound  to  pav 
operating  expenses,  so  he  can  compete  with  the  solvent  com- 
pany and  oblige  it  to  come  down  to  prices  incompatible  with 
any  profit  for  the  work  done,  and  until  ruin  overtakes  it  to 
the  destruction  of  innocent  stockholders  and  the  impairment 
of  the  public  interests. 

To  the  question  why  competition  should  necessarily  be  con- 
ducted to  such  an  extent  as  to  result  in  this  relentless  and 
continued  war,  to  eventuate  only  in  the  financial  ruin  of  one 
or  all  of  the  companies  indulging  in  it,  the  answer  is  made 
that  if  competing  railroad  companies  be  left  subject  to  the 
sway  of  free  and  unrestricted  competition  the  results  above 
foreshadowed  necessarily  happen  from  the  nature  of  the  case; 
that  competition  being  the  rule,  each  company  will  seek  busi- 
ness to  the  extent  of  its  power,  and  will  underbid  its  rival  in 
order  to  get  the  business,  and  such  underbidding  will  act  and 
react  upon  each  company  until  the  prices  are  so  reduced  as  to 
make  it  impossible  to  prosper  or  live  under  them ;  that  it  is 
too  much  to  ask  of  human  nature  for  one  company  to  insist 
upon  charges  sufficiently  high  to  afford  a  reasonable  compen- 
sation, and  while  doing  so  to  see  its  patrons  leave  for  rival 
roads  who  are  obtaining  its  business  by  offering  less  rates  for 
doing  it  than  can  be  afforded  and  a  fair  profit  obtained  there- 
from. Sooner  than  experience  ruin  from  mere  inanition, 
efforts  will  [831]  be  made  in  the  direction  of  meeting  the  un- 
derbidding of  its  rival  until  both  shall  end  in  ruin.  The  only 
refuge,  it  is  said,  from  this  wretched  end  lies  in  the  power  of 
competing  roads  agreeing  among  themselves  to  keep  up 
prices  for  transportation  to  such  sums  as  shall  be  reasonable 
in  themselves,  so  that  companies  may  be  allowed  to  save  them- 
selves from  themselves,  and  to  agree  not  to  attack  each  other, 
but  to  keep  up  reasonable  and  living  rates  for  the  services 
performed.  It  is  said  that  as  railroads  have  a  right  to  charge 
reasonable  rates  it  must  follow  that  a  contract  among  them- 
selves to  keep  up  their  charges  to  that  extent  is  valid. 
Viewed  in  the  light  of  all  these  facts  it  is  broadly  and  con- 
fidently asserted  that  it  is  impossible  to  believe  that  CSongress 
or  any  otlier  intelligent  and  honest  legislative  body  could  ever 
have  intended  to  include  all  contracts  or  combinations  in  re- 
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straint  of  trade,  and  as  a  ooosequenoe  tfaereol  to  {nrohibit  oom- 
peting  railways  from  agreeing  among  themselves  to  keep  up 
prices  for  transportation  to  such  a  rate  as  should  be  fair  and 
reasonable* 

These  arguments  it  must  be  confessed  bear  with  mudi 
force  upon  the  policy  of  an  act  which  should  i»revent  a  gen- 
eral agreement  upon  the  question  of  rates  among  competing 
railroad  companies  to  the  extent  simply  of  maintaining 
those  rates  which  were  reasonable  and  fair. 

There  is  another  side  to  this  question,  however,  and  it  may 
not  be  amiss  to  refer  to  one  or  two  facts  which  tend  to  some- 
what modify  and  alter  the  light  in  which  the  subject  should 
be  r^farded.  If  only  that  kind  of  contract  which  is  in  unrea- 
sonable restraint  of  trade  be  within  the  meaning  of  the  stat- 
ute, and  declared  therein  to  be  illegal,  it  is  at  once  apparent 
that  Uie  subject  of  what  is  a  reasonable  rate  is  attended  with 
great  uncertainty.  What  is  a  proper  standard  by  which  to 
judge  the  fact  of  reasonable  rates?  Must  the  rate  be  so  high 
as  to  enable  the  return  for  the  whole  business  done  to  amount 
to  a  sum  sufficient  to  afford  the  shareholder  a  fair  and  rea- 
sonable profit  upon  his  investment?  If  so,  what  is  a  fair 
and  reasonable  profit?  That  depends  sometimes  upon  the 
risk  incurred,  and  the  rate  itself  differs  in  different  locali- 
ties :  which  is  the  one  to  which  reference  is  to  be  made  as  the 
standard?  Or  is  [332]  the  reasonableness  of  the  profit  to 
be  limited  to  a  fair  return  upon  the  capital  that  would  have 
been  sufficient  to  build  and  equip  the  road,  if  honestly  ex- 
pended ?  Or  is  still  another  standard  to  be  created,  and  the. 
reasonableness  of  the  charges  tried  by  the  cost  of  the  car- 
riage of  the  article  and  a  reasonable  profit  allowed  on  that? 
And  in  such  case  would  contribution  to  a  sinking  fund  to 
make  repairs  upon  the  roadbed  and  renewal  of  cars,  etc.,  be 
assumed  as  a  proper  item  ?  Or  is  the  reasonableness  of  the 
charge  to  be  tested  by  reference  to  the  charges  for  the  trans- 
portation of  the  same  kind  of  property  made  by  other  roads 
similarly  situated?  If  the  latter,  a  combination  among 
such  roads  as  to  rates  would,  of  course,  furnish  no  means  of 
answering  the  question.  It  is  quite  apparent,  therefore, 
that  it  is  exceedingly  difficult  to  formulate  even  the  terms  of 
the  rule  itself  which  should  govern  in  the  matter  of  deter- 
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mining  what  would  be  reasonable  rates  for  transportation. 
While  eyen  after  the  standard  should  be  determined  there 
is  such  an  infinite  variety  of  facts  entering  into  the  question 
of  what  is  a  reasonable  rate,  no  matter  what  standard  is 
adopted,  that  any  individual  shipper  would  in  most  cases 
be  apt  to  abandon  the  effort  to  show  the  unreasonable  char- 
acter of  a  charge,  sooner  than  hazard  the  great  expense  in 
time  and  money  necessary  to  prove  the  fact,  and  at  the  same 
time  incur  the  ill-will  of  the  road  itself  in  all  his  future  deal- 
ings with  it  To  say,  therefore,  that  the  act  excludes  agree- 
ments which  are  not  in  unreasonable  restraint  of  trade,  and 
which  tend  simply  to  keep  up  reasonable  rates  for  transpor- 
tation, is  substantially  to  leave  the  question  of  reasonable- 
ness to  the  companies  themselves. 

It  must  also  be  remembered  that  railways  are  public  cor- 
porations organized  for  public  purposes,  granted  valuable 
franchises  and  privileges,  among  which  the  right  to  take  the 
private  property  of  the  citizen  in  irwitum  is  not  the  least, 
Cherokee  Nation  v.  Southern  Kcmsas  Railway  Co.^  136  U.  S. 
641,  657 ;  that  many  of  them  are  the  donees  of  large  tracts 
of  public  lands  and  of  gifts  of  money  by  municipal  corpora- 
tions, and  that  they  all  primarily  owe  duties  to  the  public  of 
a  higher  nature  even  than  that  of  earning  large  dividends  for 
[833]  their  shareholders.  The  business  which  the  railroads 
do  is  of  a  public  nature,  closely  affecting  almost  all  classes 
in  the  community — the  farmer,  the  artisan,  the  manufac- 
turer and  the  trader.  It  is  of  such  a  public  nature  that  it 
may  well  be  doubted,  to  say  the  least,  whether  any  contract 
which  imposes  any  restraint  upon  its  business  would  not  be 
prejudicial  to  the  public  interest. 

We  recognize  the  argument  upon  the  part  of  the  defendants 
that  restraint  upon  the  business  of  railroads  will  not  be  preju- 
dicial to  the  public  interest  so  long  as  such  restraint  provides 
for  reasonable  rates  for  transportation  and  prevents  the 
deadly  c(»npetition  so  liable  to  result  in  the  ruin  of  the  roads 
and  to  thereby  impair  their  usefulness  to  the  public,  and  in 
that  way  to  prejudice  the  public  interest.  But  it  must  be  re- 
membered that  these  results  are  by  no  means  admitted  with 
unanimity;  on  the  contrary,  they  are  earnestly  and  warmly 
denied  on  the  part  of  the  public  and  by  those  who  assume  to 
10870*>— 8.  Doc.  Ill,  62-1,  vol 
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defend  its  interests  both  in  and  out  of  Congress.  Compe- 
tition,  they  urge,  is  a  necessity  for  the  purpose  of  securing  in 
the  end  just  and  proper  rates. 

It  was  said  in  Cfibbs  v.  Baltimore  Gas  Company^  180  U.  S. 
396,  at  page  408,  by  Mr.  Chief  Justice  Fuller,  as  follows: 
"  The  supplying  of  illuminating  gas  is  a  business  of  a  public 
nature  to  meet  a  public  necessity.  It  is  not  a  business  like 
that  of  an  ordinary  corporation  engaged  in  the  manufacture 
of  articles  that  may  be  furnished  by  individual  effort  New 
Orleans  Gas  Go.  v.  Louisiana  Light  Co.^  115  U.  S.  650 ;  Louis- 
ville Gas  Co.  V.  Citizens^  Gas  Co.^  115  U.  S.  683;  Shepard  v. 
Milwaukee  Gas  Go.j  6  Wisconsin,  539 ;  Chicago  Gas  Light  df 
Coke  Co.  V.  People^s  Gas  Light  ife  Coke  Co.^  121  Illinois,  530; 
St.  Louis  V.  St.  Louis  Gas  Light  Co.^  70  Missouri,  69.  Hence, 
while  it  is  justly  urged  that  those  rules  which  say  that  a  given 
contract  is  against  public  policy,  should  not  be  arbitrarily 
extended  so  as  to  interfere  with  the  freedom  of  contract. 
Printing  die.  Registering  Co.  v.  Sampson^  L.  R.  19  Eq.  462, 
yet  in  the  instance  of  business  of  such  a  character  that  it  pre- 
sumably cannot  be  restrained  to  any  extent  whatever  without 
prejudice  to  the  public  interest,  courts  decline  to  enforce  or 
[884]  sustain  contracts  imposing  such  restraint,  however 
partial,  because  in  contravention  of  public  policy.  This  sub- 
ject is  much  considered,  and  the  authorities  cited  in  West 
Virginia  Transportation  Co.  v.  Ohio  River  Pipe  Line  Co.^  22 
West  Va.  600;  Chicago  <&c.  Gas  Co.  v.  People's  Gas  Co.^  121 
Illinois,  580;  Western  Union  Telegraph  Co.  r.  American 
Union  Telegraph  Co.^  65  Georgia,  160." 

It  is  true  that  in  the  Gibhs  case  there  was  a  special  statute 
which  prohibited  the  company  from  entering  into  any  con- 
solidation, combination  or  contract  with  any  other  gas  com- 
pany whatever,  and  it  was  provided  that  any  attempt  to  do 
so  or  to  make  such  combination  or  contract  should  be  utterly 
null  and  void.  The  above  extract  from  the  opinion  of  the 
court  is  made  for  the  purpose  of  showing  the  difference  which 
exists  between  a  private  and  a  public  corporation — ^that  kind 
of  a  public  corporation  which,  while  doing  business  for  re- 
muneration, is  yet  so  connected  in  interest  with  the  public  as 
tx>  give  a  public  character  to  its  business — and  it  is  seen  that 
while,  in  the  absence  of  a  statute  prohibiting  them,  contracts 
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of  private  individuals  or  corporations  touching  upon  re- 
straints in  trade  must  be  unreasonable  in  their  nature  to  be 
held  void,  different  considerations  obtain  in  the  case  of  public 
corporations  like  those  of  railroads  where  it  well  may  be  that 
any  restraint  upon  a  business  of  that  character  as  affecting 
its  rates  of  transportation  must  thereby  be  prejudicial  to  the 
public  interests. 

The  plaintiffs  are,  however,  under  no  obligation  in  order 
to  maintain  this  action  to  show  that  by  the  common  law  all 
agreements  among  competing  railroad  companies  to  keep  up 
rates  to  such  as  are  reasonable  were  void  as  in  restraint  of 
trade  or  commerce.  There  are  many  cases  which  look  in 
that  direction  if  they  do  not  precisely  decide  that  point 
Some  of  them  are  referred  to  in  the  opinion  in  the  Balti- 
more Gas  Company  case^  above  cited.  The  case  of  the  Mogvl 
Steamship  Company  v.  McGregor^  21  Q*  B.  D.  544;  28  Q. 
B.  D.  598;  1892,  App.  Cas.  25,  has  been  cited  by  the  courts 
below  as  holding  in  principle  that  contracts  of  this  nature  are 
valid  at  common  law.  The  agreement  held  valid  there  was 
[386]  an  agreement  for  lowering  rates  of  transportation 
among  the  parties  thereto,  and  it  was  entered  into  for  the 
purpose  of  driving  out  of  trade  rival  steamships  in  order  that 
thereafter  the  rates  might  be  advanced.  The  English  courts 
held  that  the  agreement  was  not  a  conspiracy,  and  that  it  was 
valid,  although  the  result  aimed  at  was  to  drive  a  rival  out  of 
the  field,  because  so  long  as  the  injury  to  such  rival  was  not 
the  sole  reason  for  the  agreement,  but  self-interest  the  pre- 
dominating motive,  there  was  nothing  wrong  in  law  with  an 
agreement  of  that  kind.  But  assuming  that  agreements  of 
this  nature  are  not  void  at  common  law  and  that  the  various 
cases  cited  by  the  learned  courts  below  show  it,  the  answer 
to  the  statement  of  their  validity  now  is  to  be  found  in  the 
terms  of  the  statute  imder  consideration.  The  provisions  of 
the  Interstate  Commerce  Act  relating  to  reasonable  rates, 
discriminations,  etc.,  do  not  authorize  such  an  agreement  as 
this,  nor  do  they  authorize  any  other  agreements  which  would 
be  inconsistent  with  the  provisions  of  this  act 

The  general  reasons  for  holding  agreements  of  this  nature 
to  be  invalid  even  at  common  law,  on  the  part  of  railroad 
companies  are  quite  strong,  if  not  entirely  cooclasive* 
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Considering  the  public  character  of  such  corporations,  the 
privileges  and  franchises  which  they  have  received  frcrni  the 
public  in  order  that  they  might  transact  business,  and  bear- 
ing in  mind  how  closely  and  immediately  the  question  of 
rates  for  transportation  affects  the  whole  public,  it  may  be 
urged  that  Congress  had  in  mind  all  the  difficulties  which  we 
have  before  suggested  of  proving  the  unreasonableness  of 
the  rate,  and  might,  in  consideration  of  all  the  circumstances, 
have  deliberately  decided  to  prohibit  all  agreements  and  com- 
binations in  restraint  of  trade  or  commerce,  regardless  of  the 
question  whether  such  agreements  were  reasonable  or  the 
reverse. 

It  is  true  that,  as  to  a  majority  of  those  living  along  its 
line,  each  railroad  is  a  monopoly.  Upon  the  subject  now 
under  consideration  it  is  well  said  by  Judge  Oliver  P.  Shiras, 
United  States  District  Judge,  Northern  District  of  Iowa,  in 
his  very  able  dissenting  opinion  in  this  case  in  the  United 
States  Circuit  Court  of  Appeals,  as  follows : 

[386]  "As  to  the  majority  of  the  community  living  along  its  line, 
each  railway  company  has  a  monopoly  of  the  business  demanding 
transportation  as  one  of  its  elements.  By  reason  of  this  fact  the  ac- 
tion of  this  corporation  in  establishing  the  rates  to  be  charged  largely 
influences  the  net  profit  coming  to  the  farmer,  the  manufacturer  and 
the  merchant,  from  the  sale  of  the  products  of  the  farm,  the  workshop 
and  manufactory,  and  of  the  merchandise  purchased  and  resold,  and 
also  largely  influences  the  price  to  be  paid  by  every  one  who  consumes 
any  of  the  property  transported  over  the  line  of  railway.  There  is  no 
other  line  of  business  carried  on  in  our  midst  which  is  so  intimately 
connected  with  the  public  as  that  conducted  by  the  raUways  of  the 
country.  ...  A  railway  corporation  engaged  in  the  transporta- 
tion of  the  persons  and  property  of  the  community  Is  always  carrying 
on  a  public  business  which  at  all  times  directly  affects  the  public  wel- 
fare. All  contracts  or  combinations  entered  into  between  railway  cor- 
porations Intended  to  regulate  the  rates  to  be  charged  the  public  for 
the  service  rendered,  must  of  necessity  affect  the  public  interests.  By 
reason  of  this  marked  distinction  existing  between  enterprises  In- 
herently public  in  their  character  and  those  of  a  private  nature,  and 
further  by  reason  of  the  difference  between  private  persons  and  cor- 
porations engaged  in  private  pursuits,  who  owe  no  direct  or  primary 
duty  to  the  public  and  public  corporations  created  for  the  express  pur- 
pose of  carry hig  on  public  enterprises,  and  which,  in  consideration  of 
the  public  powers  exercised  in  their  behalf,  are  under  obligation  to 
carry  on  the  work  Intrusted  to  their  management  primarily  in  the 
interest  and  for  the  benefit  of  the  community,  it  seems  clear  to  me 
that  the  same  test  is  not  applicable  to  both  classes  of  business  and 
corporations  in  determining  the  validity  of  contracts  and  combinations 
entered  into  by  those  engaged  therein.  ....  In  the  opinion  of 
the  court  are  found  citations  from  the  reports  of  the  Interstate  Com- 
merce Commission  in  which  are  depicted  the  evils  that  are  occasioned 
to  the  railway  companies  and  the  public  by  warfares  over   rate 
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charges,  and  the  advantages  that  are  gained  in  many  directions  by 
proper  conference  and  concert  of  action  among  the  com-  [887]  peting 
lines.  It  may  be  entirely  true  that  as  we  proceed  in  the  derelopment 
of  the  policy  of  public  control  oyer  railway  traffic,  methods  will  be 
devised  and  put  in  operation  by  legislative  enactment  whereby  railway 
companies  and  the  public  may  be  protected  against  the  evils  arising 
from  unrestricted  competition  and  from  rate  wars  which  unsettle  the 
business  of  the  community,  but  I  fail  to  perceive  the  force  of  the 
argument  that  because  railway  companies  through  their  own  action 
cause  evils  to  themselves  and  the  public  by  sudden  changes  or  reduc- 
tions in  tariff  rates  they  must  be  permitted  to  deprive  the  community 
of  the  benefit  of  competition  in  securing  reasonable  rates  for  the  trans- 
portation of  the  products  of  the  country.  Ck>mpetition,  free  and  unre- 
stricted, is  the  general  rule  which  governs  all  the  ordinary  business 
pursuits  and  transactions  of  life.  Evils,  as  well  as  benefits,  result 
therefrom.  In  the  fierce  heat  of  competition  the  stronger  competitor 
may  crush  out  the  weaker;  fluctuations  in  prices  may  be  caused  that 
result  in  wreck  and  disaster;  yet,  balancing  the  benefits  as  against 
the  evils,  the  law  of  competition  remains  as  a  controlling  element  in 
the  business  world.  That  free  and  unrestricted  competition  in  the 
matter  of  railroad  charges  may  be  productive  of  evils  does  not  militate 
against  the  fact  that  such  is  the  law  now  governing  the  subject  No 
law  can  be  enacted  nor  system  be  devised  for  the  control  of  human 
affairs  that  in  its  enforcement  does  not  produce  some  evil  results,  no 
matter  how  beneficial  its  general  purpose  may  be.  There  are  benefits 
and  there  are  evils  which  result  from  the  operation  of  the  law  of  free 
competition  between  railway  companies.  The  time  may  come  when 
the  companies  will  be  relieved  from  the  operation  of  this  law,  but  they 
can  not,  by  combination  and  agreements  among  themselves,  bring 
about  this  change.  The  fact  that  the  provisions  of  the  Interstate 
Ommerce  act  may  have  changed  in  many  respects  the  conduct  of  the 
companies  in  the  carrying  on  of  the  public  business  they  are  engaged 
in  does  not  show  that  it  was  the  intent  of  Ck)ngress  in  the  enactment 
of  that  statute  to  clothe  railway  companies  with  the  right  to  combine 
together  for  the  purposs  of  avoiding  the  effects  of  competition  on  the 
subject  of  rates." 

[338]  The  whole  opinion  is  a  remarkably  strong  presenta- 
tion of  the  views  of  the  learned  judge  who  wrote  it. 

Still,  again,  it  is  answered  that  the  effects  of  free  compe- 
tition among  railroad  companies,  as  described  by  the  counsel 
for  the  companies  themselves  in  ihe  course  of  their  argument, 
are  greatly  exaggerated.  According  to  that  argument,  the 
moment  an  agreement  of  this  nature  is  prohibited  the  rail- 
roads commence  to  cut  their  rates,  and  they  cease  only  with 
their  utter  financial  ruin,  leaving,  perhaps,  one  to  raise  rates 
indefinitely  when  its  rivals  have  been  driven  away.  It  is  said 
that  this  is  a  most  overdrawn  statement,  and  that  while  abso- 
lutely free  competition  may  have  in  some  instances  and  for  a 
time  resulted  in  injury  to  some  of  the  railroads,  it  is  not  at 
all  dear  that  the  general  result  has  been  other  than  beneficial 
to  the  whole  public,  and  not  in  the  long  run  detrimental  to 
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Uie  prosperity  of  tiie  roads.  It  is  matter  of  common  knowl- 
edge that  agreements  as  to  rates  have  been  continually  made 
of  late  years,  and  that  complaints  of  each  company  in  regard 
to  the  violation  of  such  agreements  by  its  rivals  have  been 
frequent  and  persistent.  Rate  wars  go  on  notwithstanding 
any  agreement  to  the  contrary,  and  the  struggle  for  business 
among  competing  roads  keeps  on,  and  in  the  nature  of  things 
will  keep  on,  any  alleged  agreement  to  the  contrary  notwith- 
standing, and  it  is  only  by  the  exercise  of  good  sense  and  by 
the  presence  of  a  common  interest  that  railroads,  without 
entering  into  any  affirmative  agreement  in  regard  thereto, 
will  keep  within  the  limit  of  exacting  a  fair  and  reasonable 
return  for  services  rendered.  These  agreements  have  never 
been  found  really  effectual  for  any  extended  period. 

The  Interstate  Commerce  Commission,  from  whose  reports 
quotations  have  been  quite  freely  made  by  counsel  for  the 
purpose  of  proving  the  views  of  its  learned  members  in  re- 
gard to  this  subject,  has  never  distinctly  stated  that  agree- 
ments among  competing  railroads  to  maintain  prices  are  to 
be  commended,  or  that  the  general  effect  is  to  be  regarded  as 
beneficial.  They  have  stated  in  their  fourth  annual  report 
that  competition  may  degenerate  into  rate  wars,  and  that 
such  wars  are  as  unsettling  to  the  business  of  the  country 
[839]  as  they  are  mischievous  to  the  carriers,  and  that  the 
spirit  of  existing  law  is  against  them.  They  then  add: 
^Agreements  between  railroad  companies  which  from  time  to 
time  they  have  entered  into  with  a  view  to  prevent  such 
occurrences  have  never  been  found  effectual,  and  for  the  very 
sufficient  reason,  that  the  mental  reservations  in  forming 
them  have  been  quite  as  numerous  and  more  influential  than 
the  written  stipulations."  It  would  seem  true,  therefore, 
that  there  is  no  guaranty  of  financial  health  to  be  found  in 
entering  into  agreements  for  the  maintenance  of  rates,  nor  is 
financial  ruin  or  insolvency  the  necessary  result  of  their 
absence. 

The  daim  that  the  company  has  the  right  to  charge  reason- 
able rates,  and  that,  therefore,  it  has  the  right  to  enter  into 
a  combination  with  competing  roads  to  maintain  such  rates, 
cannot  be  admitted.  The  conclusion  does  not  follow  from  an 
admission  of  the  premise.    What  one  company  may  do  in  the 
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way  of  charging  reasonable  rates  is  radically  different  from 
entering  into  an  agreement  with  other  and  competing  roads 
to  keep  up  the  rates  to  that  point  If  there  be  any  competi- 
tion the  extent  of  the  charge  for  the  service  will  be  seriously 
affected  by  that  fact  Competition  will  itself  bjring  charges 
down  to  what  may  be  reasonable,  while  in  the  case  of  an 
agreem^it  to  keep  prices  up,  competition  is  allowed  no  play; 
it  is  shut  out,  and  the  rate  is  practically  fixed  by  the  com- 
panies themselves  by  virtue  of  the  agreement,  so  long  as  they 
abide  by  it 

As  a  result  of  this  review  of  the  situation,  we  find  two  very 
widely  divergent  views  of  the  effects  which  might  be  expected 
to  result  from  declaring  illegal  all  contracts  in  restraint  of 
trade,  etc. ;  one  side  predicting  financial  disaster  and  ruin  to 
competing  railroads,  including  thereby  the  ruin  of  sharehold- 
ers, the  destruction  of  immensely  valuable  properties,  and  the 
consequent  prejudice  to  the  public  interest;  while  on  the 
other  side  predictions  equally  earnest  are  made  that  no  such 
mournful  results  will  follow,  and  it  is  urged  that  there  is  a 
necessity,  in  order  that  the  public  interest  may  be  fairly  and 
justly  protected,  to  allow  free  and  open  ccunpetition  among 
railroads  upon  the  subject  of  the  rates  for  the  transportation 
of  persons  and  property. 

[SM]  The  arguments  which  have  been  addressed  to  us 
against  the  inclusion  of  all  contracts  in  restraint  of  trade,  as 
provided  for  by  the  language  of  the  act,  have  been  based  upon 
the  alleged  presumption  that  Congress,  notwithstanding  the 
language  of  the  act,  could  not  have  intended  to  embrace  all 
contracts,  but  only  such  contracts  as  were  in  unreasonable 
restraint  of  trade.  Under  these  circumstances  we  are,  there- 
fore, asked  to  hold  that  the  act  of  Congress  excepts  contracts 
which  are  not  in  unreasonable  restraint  of  trade,  and  which 
only  keep  rates  up  to  a  reasonable  price,  notwithstanding  the 
h^guage  of  the  act  makes  no  such  exception.  In  other 
words,  we  are  asked  to  read  into  the  act  by  way  of  judicial 
legislation  an  exception  that  is  not  placed  there  by  ilie  law- 
making branch  of  the  Grovernment,  and  this  is  to  be  done 
upon  the  theory  that  the  impolicy  of  such  legislation  is  so 
clear  that  it  cannot  be  supposed  Congress  intended  the 
natural  import  of  the  language  it  used.    This  we  cannot  and 
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ought  not  to  do.  That  impolicy  is  not  so  dear,  nor  are  the 
reasons  for  the  exception  so  potent  as  to  permit  us  to  inter- 
polate an  exception  into  the  language  of  the  act,  and  to  thus 
materially  alter  its  meaning  and  effect  It  may  be  that  the 
policy  evidenced  by  the  passage  of  the  act  itself  will,  if  car- 
ried out,  result  in  disaster  to  the  roads  and  in  a  failure  to 
secure  the  advantages  sought  from  such  legislation.  Whether 
that  will  be  the  result  or  not  we  do  not  know  and  cannot 
predict.  These  considerations  are,  however,  not  for  us.  If  the 
act  ought  to  read  as  contended  for  by  defendants,  Congress 
is  the  body  to  amend  it  and  not  this  court,  by  a  process  of 
judicial  legislation  wholly  unjustifiable.  Large  numbers  do 
not  agree  that  the  view  taken  by  defendants  is  sound  or  true 
in  substance,  and  (Congress  may  and  very  probably  did  share 
in  that  belief  in  passing  the  act.  The  public  poliqr  of  the 
Government  is  to  be  found  in  its  statutes,  and  when  tliey  have 
not  directly  spoken,  then  in  the  decisions  of  the  court?  and 
the  constant  practice  of  the  government  officials;  but  when 
the  lawmaking  power  speaks  upon  a  particular  subject,  over 
which  it  has  constitutional  power  to  legislate,  public  policy 
in  such  a  case  is  what  the  statute  enacts.  If  the  law  prohibit 
any  con-  [841]  tract  or  combination  in  restraint  of  trade  or 
commerce,  a  contract  or  combination  made  in  violation  of 
such  law  is  void,  whatever  may  have  been  theretofore  decided 
by  the  courts  to  have  been  the  public  policy  of  the  coimtry 
on  that  subject. 

The  conclusion  which  we  have  drawn  from  the  examina- 
tion above  made  into  the  question  before  us  is  that  the  Anti- 
Trust  Act  applies  to  railroads,  and  that  it  renders  illegal  all 
agreements  which  are  in  restraint  of  trade  or  commerce  as  we 
have  above  defined  that  expression,  and  the  question  then 
arises  whether  the  agreement  before  us  is  of  that  nature. 

Although  the  case  is  heard  on  bill  and  answer,  thus  mak- 
ing it  necessary  to  assume  the  truth  of  the  allegations  in  the 
answer  which  are  well  pleaded,  yet  the  legal  effect  of  the 
agreement  itself  cannot  be  altered  by  the  answer,  nor  can  its 
violation  of  law  be  made  valid  by  allegations  of  good  inten- 
tion or  of  desire  to  simply  maintain  reasonable  rates;  nor  can 
the  plaintiffs'  allegations  as  to  the  intent  with  which  the 
agreement  was  entered  into  be  regarded,  as  such  intent  ia 
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denied  on  the  part  of  the  defendants;  and  if  the  intent 
alleged  in  the  bill  were  a  necessary  fact  to  be  proved  in  order 
to  maintain  the  suit,  the  bill  would  have  to  be  dismissed.  In 
the  view  we  have  taken  of  the  question,  the  intent  alleged  by 
the  GoTemment  is  not  necessary  to  be  proved.  The  question 
is  one  of  law  in  regard  to  the  meaning  and  effect  of  the  agree- 
ment itself,  namely:  Does  the  agreement  restrain  trade  or 
commerce  in  any  way  so  as  to  be  a  violation  of  the  act?  We 
have  no  doubt  that  it  does.  The  agreement  on  its  face  re- 
cites that  it  is  entered  into  ^'  for  the  purpose  of  mutual  pro- 
tection by  establishing  and  maintaining  reasonable  rates, 
rules  and  regulations  on  all  freight  traffic,  both  through  and 
locaL''  To  that  end  the  association  is  formed  and  a  body 
created  which  is  to  adopt  rates,  which,  when  agreed  to,  are 
to  be  the  governing  rates  for  all  the  companies,  and  a  viola- 
tion of  which  subjects  the  defaulting  company  to  the  pay- 
ment of  a  penalty,  and  although  the  parties  have  a  right  to 
withdraw  from  tiie  agreement  on  giving  thirty  days'  notice 
of  a  desire  so  to  do,  yet  while  in  force  and  assuming  it  to  be 
lived  up  to,  there  can  be  no  doubt  [842]  that  its  direct,  im- 
mediate and  necessary  effect  is  to  put  a  restraint  upon  trade 
or  conmierce  as  described  in  the  act 

For  these  reasons  the  suit  of  the  Gk>vemment  can  be  main- 
tained without  proof  of  the  allegation  that  the  agreement  was 
entered  into  for  the  purpose  of  restraining  trade  or  commerce 
or  for  maintaining  rates  above  what  was  reasonable.  The 
necessary  effect  of  the  agreement  is  to  restrain  trade  or  com- 
merce, no  matter  what  the  intent  was  on  the  part  of  those 
who  signed  it. 

One  or  two  subsidiary  <iuestions  remain  to  be  decided. 

It  is  said  that  to  grant  the  injunction  prayed  for  in  this 
case  is  to  give  the  statute  a  retroactive  effect;  that  the  con- 
tract at  the  time  it  was  entered  into  was  not  prohibited  or  de- 
clared illegal  by  the  statute,  as  it  had  not  then  been  passed ; 
and  to  now  enjoin  the  doing  of  an  act  which  was  legal  at  the 
time  it  was  done  would  be  improper.  We  give  to  the  law  no 
retroactive  effect  The  agreement  in  question  is  a  continuing 
one.  The  parties  to  it  adopt  certain  machinery,  and  agree  to 
certain  methods  for  the  purpose  of  establishing  and  main- 
taining in  the  future  reasonable  rates  for  transportation. 
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Aflmiming  such  addon  to  have  been  legal  at  the  time  the  agree* 
ment  was  first  entered  into,  the  continuaticm  of  the  agreement, 
after  it  has  been  declared  to  be  ill^al,  becomes  a  violaticm  of 
the  act  The  statute  prohibits  the  continuing  or  entering 
into  such  an  agreement  for  the  future,  and  if  the  agreement 
be  continued  it  then  becomes  a  violation  of  the  act  There  is 
nothing  of  an  ^a;  post  facto  character  about  the  act  The 
civil  remedy  by  injunction  and  the  liability  to  punishment 
under  the  criminal  provisions  of  the  act  are  entirely  distinct, 
and  there  can  be  no  question  of  any  act  being  regarded  as  a 
violation  of  the  statute  which  occurred  before  it  was  passed. 
After  its  passage,  if  the  law  be  violated,  the  parties  violating 
it  may  render  themselves  liable  to  be  punished  criminally; 
but  not  otherwise. 

It  is  also  argued  that  the  United  States  have  no  standing 
in  court  to  maintain  this  bill;  that  they  have  no  pecuniary 
interest  in  the  result  of  the  litigation  or  in  the  question  to  be 
decided  by  the  court  We  think  that  the  fourth  section  of 
[S48]  the  act  invests  the  Government  with  full  power  and 
authority  to  bring  such  an  action  as  this,  and  if  the  facts  be 
proved,  an  injunction  should  issue.  Congress  having  the 
control  of  interstate  commerce,  has  also  the  duty  of  protect- 
ing it,  and  it  is  entirely  competent  for  that  body  to  give  the 
remedy  by  injunction  as  more  efficient  than  any  other  civil 
remedy.  The  subject  is  fully  and  ably  discussed  in  the  case 
of  In  re  Debs^  158  U.  S.  564.  See  also  Cincirmati^  New  Or- 
leans <&c.  Railway  v.  Interstate  Commerce  Gom^mission^  162 
U.  S.  184;  Texas  dk  Pacific  Railway  v.  Interstate  Commerce 
Commission^  162  U.  S.  197. 

For  the  reasons  given,  the  decrees  of  the  United  States 
Circuit  Court  of  Appeals  and  of  the  Circuit  Court  for  the 
District  of  Kansas  must  be 

Reversed^  and  the  case  reminded  to  the  Circuit  Court  for 
further  proceedings  in  conformity  with  this  opinion. 

Mr.  Justice  White,  with  whom  concurred  Mr.  Justigb 
Field,  Mr.  Justice  Gray  and  Mr.  Justice  Shiras,  dissenting. 

It  is  unnecessary  to  refer  to  the  authorities  showing  that 
although  a  contract  may  in  some  measure  restrain  trade,  it  is 
not  for  that  reason  void  or  even  voidable  unless  the  restraint 
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which  it  produces  be  unreasonable.  The  opinion  of  the  court 
concedes  this  to  be  the  settled  doctrine. 

The  contract  between  the  railway  companies  which  the 
court  holds  to  be  void  because  it  is  found  to  violate  the  act  of 
Congress  of  the  2d  of  July,  1890,  26  Stat  209,  substantiaUy 
embodies  only  an  agreement  between  the  corporations  by 
whidi  a  uniform  classification  of  freight  b  obtained,  by  which 
the  secret  under-cutting  of  rates  is  sought  to  be  avoided,  and 
the  rates  as  stated  in  the  published  rate  sheets,  and  which,  as 
a  general  rule,  are  required  by  law  to  be  filed  with  the  Inter- 
state Commerce  Commission,  are  secured  against  arbitrary 
and  sudden  changes.  I  content  myself  with  giving  this  mere 
outline  of  the  results  of  the  contract,  and  do  not  stop  to 
demonstrate  that  its  provisions  are  reasonable,  since  the  opin- 
ion of  [344]  the  court  rests  upon  that  hypothesis.  I  com- 
mence, then,  with  these  two  conceded  propositions,  one  of 
law  and  the  other  of  fact,  first,  that  only  such  contracts  as 
unreasonably  restrain  trade  are  violative  of  the  general  law, 
and,  second,  that  the  particular  contract  here  under  consid- 
eration is  reasonable,  and  therefore  not  unlawful  if  the  gen- 
eral principles  of  law  are  to  be  applied  to  it 

The  theory  upon  which  the  contract  is  held  to  be  illegal  is 
that  even  though  it  be  reasonable,  and  hence  valid,  under  the 
general  principles  of  law,  it  is  yet  void,  because  it  conflicts 
with  the  act  of  Congress  already  referred  to.  Now,  at  the 
outset,  it  is  necessary  to  understand  the  full  import  of  this 
conclusion.  As  it  is  conceded  that  the  contract  does  not  un- 
reasonably restrain  trade,  and  that  if  it  does  not  so  unreason- 
ably restrain,  it  is  valid  under  the  general  law,  the  decision, 
substantially,  is  that  the  act  of  Congress  is  a  departure  from 
the  general  principles  of  law,  and  by  its  terms  destroys  the 
right  of  individuals  or  corporations  to  enter  into  very  many 
reasonable  contracts.  But  this  proposition,  I  submit,  is  tan- 
tamount to  an  assertion  that  the  act  of  Congreiss  is  itself 
unreasonable.  The  difficulty  of  meeting,  by  reasoning,  a 
premise  of  this  nature  is  frankly  conceded,  for,  of  course, 
where  the  fundamental  proposition  upon  which  the  whole 
contention  rebts  is  that  the  act  of  Congress  is  unreasonable,  it 
would  seem  conducive  to  no  useful  purpose  to  invoke  reason 
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as  applicable  to  and  as  controlling  the  construction  of  a  ^t- 
ute  which  is  admitted  to  be  beyond  the  pale  of  reason.  The 
questicm,  then,  is,  is  the  act  of  Congress  relied  on  to  be  so 
interpreted  as  to  give  it  a  reasonable  meaning,  or  is  it  to  be 
construed  as  being  unreasonable  and  as  violative  of  the  ele- 
mentary principles  of  justice? 

The  argument  upon  which  it  is  held  Uiat  the  act  forbids 
those  reasonable  contracts  which  are  universally  admitted  to 
be  legal  is  thus  stated  in  the  opinion  of  the  court,  and  I  quote 
the  exact  language  in  which  it  is  there  expressed,  lest  in  seek- 
ing to  epitomize  I  may  not  accurately  reproduce  the  thought 
which  it  conveys: 

"  Contracts  in  restraint  of  trade  have  been  known  and  [845]  spoken 
of  for  liundreds  of  years  botli  in  England  and  in  this  country,  and  the 
term  includes  all  kinds  of  those  contracts  which  in  fact  restrain  trade. 
Some  of  snch  contracts  have  been  held  void  and  unenforcible  in  the 
courts  by  reason  of  their  restraint  being  nnreasonable,  while  others 
have  been  held  valid  because  they  were  not  of  that  nature.  A  con- 
tract may  be  in  restraint  of  trade  and  still  be  valid  at  common 
law.  Although  valid,  it  is  nevertheless  a  contract  in  restraint  of 
trade,  and  would  be  so  described  either  at  common  law  or  elsewhere. 
By  tile  simple  use  of  the  term  *  contract  in  restraint  of  trade,'  all  con- 
tracts of  that  nature,  whether  valid  or  otherwise,  would  be  included, 
and  not  alone  that  kind  of  contract  which  was  invalid  nnd  unen- 
forcible as  being  in  unreasonable  restraint  of  trade.  When,  therefore, 
the  body  of  an  act  pronounces  as  illegal  every  contract  or  combhiatlon 
in  restraint  of  trade  or  commerce  among  the  several  States,  etc.,  the 
plain  and  ordinary  meaning  of  such  language  is  not  limited  to  that 
kind  of  contract  alone  which  is  in  unreasonable  restraint  of  trade,  but 
all  contracts  are  included  in  such  language,  and  no  exception  or  limi- 
tation can  be  added  without  placing  in  the  act  that  which  has  been 
omitted  by  Ck>ngress." 

To  state  the  proposition  in  the  form  in  which  it  was  ear- 
nestly pressed  in  the  argument  at  bar,  it  is  as  follows :  Con- 
gress has  said  every  contract  in  restraint  of  trade  is  illegal. 
When  the  law  says  every,  there  is  no  power  in  the  courts,  if 
they  correctly  interpret  and  apply  the  statute,  to  substitute 
the  word  "  some  "  for  the  word  "  every.**  If  Congress  had 
meant  to  forbid  only  restraints  of  trade  which  were  unrea- 
sonable it  would  have  said  so;  instead  of  doing  this  it  has 
said  every,  and  this  word  of  universality  embraces  both  con- 
tracts which  are  reasonable  and  unreasonable. 

Is  the  proposition  which  is  thus  announced  by  the  court, 
and  which  was  thus  stated  at  bar,  well  founded?  is  the  first 
question  which  arises  for  solution.    I  quote  the  title  and  the 
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first  section  of  the  act  which,  it  is  asserted,  if  correctly  inter- 
preted, destroys  the  right  to  make  just  and  reasonable  con- 
tracts: • 

[846]  *'An  act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies. 

"  Every  contract,  combination  in  tlie  form  of  trust  or  otlierwise,  or 
conspiracy  in  restraint  of  trade  or  commerce  among  the  several  States, 
or  with  foreign  nations,  is  hereby  declared  to  be  illegal.  Every  person 
who  shall  make  any  such  contract  or  engage  in  any  such  combination 
or  conspiracy,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  a  fine  not  exceeding  five  thou- 
sand dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by  both 
said  punishments  in  the  discretion  of  the  court" 

Is  it  correct  to  say  that  at  common  law  the  words  "  restraint 
of  trade  '*  had  a  generic  signification  which  embraced  all  con- 
tracts which  restrained  the  freedom  of  trade,  whether  reason- 
able or  mireasonable,  and,  therefore,  that  all  such  contracts 
are  within  the  meaning  of  the  words  "  every  contract  in  re- 
straint of  trade  "  ?  I  think  a  brief  consideration  of  the  his- 
tory and  development  of  the  law  on  the  subject  will  not  only 
establish  the  inaccuracy  of  this  proposition,  but  also  demon- 
strate that  the  words  "  restraint  of  trade  "  embrace  only  con- 
tracts which  unreasonably  restrain  trade,  and,  therefore, 
that  reasonable  contracts,  although  they,  in  some  measure, 
"  restrain  trade,"  are  not  within  the  meaning  of  the  words. 
It  is  true  that  in  the  adjudged  cases  language  may  be  found 
referring  to  contracts  in  restraint  of  trade  which  are  valid 
because  reasonable.  But  this  mere  form  of  expression,  used 
not  as  a  definition,  does  not  maintain  the  contention  that 
such  contracts  are  embraced  within  the  general  terms  every 
contract  in  restraint  of  trade.  The  rudiments  of  the  doc- 
trine of  contracts  in  restraint  of  trade  are  found  in  the  com- 
mon law  at  a  very  early  date.  The  first  case  on  the  subject 
is  reported  in  6  Year  Book  5,  2  Hen.  V,  and  is  known  as 
Dier^s  case.  That  was  an  action  of  damages  upon  a  bond 
conditioned  that  the  defendant  should  not  practise  his  trade 
as  a  dyer  at  a  particular  place  during  a  limited  period,  and 
it  was  held  that  the  contract  was  illegal.  The  principle 
upon  which  this  case  was  decided  was  not  described  as  one 
forbidding  contracts  in  restraint  of  trade,  but  was  stated 
to  be  one   by  which  contracts  restricting  the  liberty  of 
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[847]  the  subject  were  forbidden.  The  doctrine  declared  in 
that  case  was  applied  in  subsequent  cases  in  England  prior 
to  the  case  di  Mitchel  v.  Reynolds^  decided  in  1711,  and  re- 
ported in  1  P.  Wms.  181.  There  the  distinction  between  gen- 
eral restraints  and  partial  restraints  was  first  definitely  for- 
mulated, and  it  was  held  that  a  contract  creating  a  partial 
restraint  was  valid  and  one  creating  a  general  restraint  was 
not.  The  theory  of  partial  and  general  restraints  established 
by  that  case  was  followed  in  many  decided  cases  in  England, 
not,  however,  without  the  correctness  of  the  difference  be- 
tween the  two  being  in  some  instances  denied  and  in  others 
questioned,  until  the  matter  was  set  finally  at  rest  by  the 
House  of  Ix>rds  in  Nordenfelt  v.  The  Maxhn  Nardenfelt  Guns 
and  Ammumtion  Co,^  reported  in  (1894)  App.  Cas.  535.  In 
that  case  it  was  held  that  the  distinction  between  partial  and 
general  restrant  was  an  incorrect  criterion,  but  that  whether 
a  contract  was  invalid  because  in  restraint  of  trade  must  de- 
pend upon  whether,  on  considering  all  the  circimistances,  the 
contract  was  found  to  be  reasonable  or  unreasonable.  If  rea- 
sonable, it  was  not  a  con!  met  in  restraint  of  trade,  and  if 
unreasonable  it  was. 

The  decisions  of  the  American  courts  substantially  con- 
form to  both  the  development  and  ultimate  results  of  the 
English  cases.  Whilst  the  rule  of  partial  and  general  re- 
straint has  been  either  expressly  or  impliedly  admitted,  the 
exact  scope  of  the  distinction  between  the  two  has  been  the 
subject  of  discussion  and  varying  adjudication.  And  al- 
though it  is  accurate  to  say  that  in  the  cases  expression  may  be 
found  speaking  of  contracts  as  being  in  form,  in  restraint  of 
trade  and  yet  valid,  it  results  from  an  analysis  of  aU  the 
American  cases,  as  it  does  from  the  English,  that  these  ex- 
pressions in  no  way  imply  that  contracts  which  were  valid  be- 
cause they  only  partially  restrained  trade  were  yet  considered 
as  embraced  within  the  definition  of  contracts  in  restraint 
of  trade.  On  the  contrary,  the  reason  of  the  cases,  where 
contracts  partially  restraining  trade  were  excepted  and  hence 
held  to  be  valid,  was  because  they  were  not  contracts  in  re- 
straint of  trade  in  the  legal  meaning  of  those  words.  Re- 
ferring to  the  modern  and  Ameri-  [848]  can  rule  on  the 
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subject,  Beach  in  his  recent  treatise  on  the  Modem  Law  of 
Contracts,  at  section  1569,  says: 

**  The  tendency  of  modem  thought  and  decisions  has  been  no  longer 
to  uphold  in  its  strictness  the  doctrine  which  formerly  prevailed  re- 
specting agreements  In  restraint  of  trade.  The  severity  with  which 
such  agreements  were  treated  in  the  beglnnhig  has  relaxed  more  and 
more  hy  exceptions  and  qualifications,  and  a  gradual  change  has  taken 
place,  brought  about  by  the  growth  of  industrial  activities,  and  the 
enlargement  of  commercial  facilities  wlilch  tend  to  render  such  agree- 
ments less  dangerous,  because  monopolies  are  less  easy  of  accom- 
plishment" 

The  fact  that  the  exclusion  of  reasonable  contracts  from 
the  doctrine  of  restraint  of  trade  was  predicated  on  the 
conclusion  that  such  contracts  were  no  longer  considered  as 
coming  within  the  meaning  of  the  words  "  restraint  of  trade," 
is  nowhere  more  clearly  and  cogently  stated  than  in  the 
opinion  of  the  Court  of  Appeals  of  the  State  of  New  York, 
in  the  case  of  Matthews  v.  Associated  Press  of  New  Yorky 
136  N.  Y.  333.  In  considering  the  contention  that  a  by-law 
of  the  defendant  association  which  prohibited  its  members 
from  receiving  or  publishing  "  the  regular  news  dispatches 
of  any  other  news  association  covering  a  like  territory  and  or- 
ganized for  a  like  purpose"  was  void,  because  it. tended  to 
restrain  trade  and  competition  and  to  create  a  monopoly,  the 
learned  judge  said  (p.  340) : 

"We  do  not  thhik  the  by-law  improperly  tends  to  restrain  trade, 
assuming  that  ttie  business  of  collecting  and  distributing  news  would 
come  within  the  definition  of  a  trade.  The  latest  decisions  of  courts 
In  this  country  and  In  England  show  a  strong  tendency  to  very  greatly 
circumscribe  and  narrow  the  doctrine  of  avoiding  contracts  in  re- 
straint of  trade.  The  courts  do  not  go  to  the  length  of  saying  th^ 
contracts  which  they  now  would  say  are  in  restraint  of  trade  ore, 
nevertheless,  vaUd  contracts,  and  to  he  enforced;  they  do,  however, 
now  hold  many  contracts  not  open  to  the  objection  that  they  are  in 
restraint  of  trade  which  a  few  years  hack  would  have  been  avoided 
on  that  sole  ground,  both  here  and  in  England.  The  [848]  cases  in 
this  court  which  are  the  latest  manifestations  of  the  turn  in  the  tide 
are  cited  in  tlie  opinion  in  this  case  at  general  term,  and  are  Diamond 
Match  Co.  V.  Roeber,  IOC  N.  Y.  73;  Hodge  v.  ycill,  107  N.  Y.  244; 
Leslie  V.  Lorillard,  110  N.  Y.  519. 

"  So  that  when  we  agree  that  a  by-law  which  is  In  restraint  of  trade 
iB  void,  we  are  still  brought  bacl^  to  the  question  what  is  a  restraint  of 
trade  in  the  modem  definition  of  that  termt  The  authority  to  make 
by-laws  must  also  he  limited  by  the  scope  and  purpose  of  the  associ- 
ation. I  thhik  this  by-law  is  thus  limited,  and  that  it  is  not  in 
restraint  of  trade  as  the  courts  now  interpret  that  phrase" 

This  lucid  statement  aptly  sums  up  the  process  of  reason- 
ing by  which  partial  and  reasonable  contracts  came  no  longer 
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to  be  considered  as  included  in  the  words  contracts  in  re- 
straint of  trade,  and  points  to  the  fallacy  embodied  in  the 
proposition  that  contracts  which  were  held  not  to  be  in 
restraint  of  trade  were  yet  covered  by  the  words  in  restraint 
of  trade;  that  is,  that  although  they  were  not  such  contracts, 
yet  they  continued  so  to  be.  After  analyzing  the  provisions 
of  the  by-law  the  opinion  proceeds  as  follows  (p.  341) : 

"  Thus  a  by-law  of  the  nature  complained  of  would  have  a  tendency 
to  strengthen  the  association  and  to  render  it  more  capable  of  filling 
the  duty  it  was  incorporated  to  perform.  A  business  partnership 
could  provide  that  none  of  its  members  should  attend  to  any  business 
other  than  that  of  the  partnership,  and  that  each  partner  who  came  in 
must  agree  not  to  do  any  other  business  and  must  give  up  all  such 
business  as  he  had  theretofore  done.  Such  an  agreement  toould  not 
he  in  restraint  of  trade,  although  its  direct  effect  might  be  to  restrain 
to  some  extent  the  trade  which  had  been  done." 

This  adds  cogency  to  the  demonstration,  and  shows  in  the 
most  conclusive  manner  that  the  words  contracts  in  restraint 
of  trade  do  not  continue  to  define  those  contracts  which  are 
no  longer  covered  by  the  legal  meaning  of  the  words. 

This  court  has  not  only  recognized  and  applied  the  distinc- 
tion between  partial  and  general  restraints,  but  has  also 
decided  that  the  true  test  whether  a  contract  be  in  restraint 
of  trade  is  [350]  not  whether  in  a  measure  it  produces  such 
effect,  but  whether  under  all  the  circumstances  it  is  reason- 
able, Oregon  Steam  Navigation  Co.  v.  Winsor^  20  Wall.  64, 
68;  Oibhs  v.  Baltimore  Oas  Co.,  130  U.  S.  396,  409.  As  it  is 
unnecessary  here  to  enter  into  a  detailed  examination  of  the 
cases,  I  append  in  the  margin  a  reference  to  decisions  of  some 
of  the  state  courts  and  to  several  writers  on  the  subject  of 
contracts  in  restraint  of  trade,  by  whom  the  doctrine  is  re- 
viewed and  the  authorities  very  fully  referred  to.* 

It  follows  from  the  foregoing  statement  that  at  common 

'  Diamond  Match  Co.  v.  Roeher,  106  N.  T.  473 ;  Leslie  v.  LoriXlard, 
110  N.  Y.  519,  583:  Beal  y.  Chase,  31  Michigan,  490,  518;  Vational 
Benefit  Co.  v.  Union  Hospital  Co.,  45  Minnesota,  272;  Ellerman  v. 
Chicago  Junction  Railways  do.  Co.,  49  N.  J.  Bq.  215,  217;  Richards  v. 
Am.  Desk  dc.  Co,,  87  Wisconsin,  508,  514 ;  Note  to  2  Parsons  on  Oon- 
tracts,  p.  748;  Note  to  Angier  v.  Wehher,  92  Am.  Dec  751  (1867) ; 
Note  to  MitcTiel  v.  Reynolds,  1  Smith's  Leading  Gases,  705,  and  Bup 
plemental  Note,  0th  Am.  ed.  716  (1888) ;  Review  of  Gases  by  A.  M. 
Baton  In  4  Harv.  Law  Review,  p.  129  (1890) ;  Patterson  on  Restraint 
of  Trade  (1891). 
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law  contracts  which  only  partially  restrain  trade,  to  use  the 
predse  language  of  Maule,  Justice,  in  Rannie  v.  Irvine^  7 
Man.  ft  Q.  969,  978,  were  ^^  an  exception  engrafted  upon  that 
rule^^  that  is,  the  rule  as  to  contracts  in  restraint  of  trade, 
"  and  that  the  exception  is  in  furtherance  of  the  rule  itself  J*^ 
I  submit,  also,  manifestly  that  the  further  development  of 
the  doctrine  by  which  it  was  decided  that  if  a  contract  was 
reasonable  it  would  not  be  held  to  be  included  within  con- 
tracts in  restraint  of  trade,  although  sudi  contract  might,  in 
some  measure,  produce  such  an  effect,  was  also  an  exception 
to  the  general  rule  as  to  the  invalidity  of  contracts  in  re- 
straint of  trade.  The  Uieory,  then,  that  the  words  restraint 
of  trade  d^ne  and  embrace  all  such  contracts  without  refer- 
ence to  whether  they  are  reasonable,  amounts  substantially  to 
saying  that,  by  the  common  law  and  the  adjudged  American 
cases,  certain  classes  of  contracts  were  carved  out  of  and  ex- 
cepted from  the  general  rule,  and  yet  were  held  to  remain 
embraced  within  the  general  rule  from  which  they  were 
removed.  But  the  obvious  conflict  which  is  shown  by  this 
contradictory  result  to  which  the  contention  leads  rests  not 
upon  the  mere  form  of  statement  but  upon  the  [851]  reason 
of  things.  This  will,  I  submit,  be  shown  by  a  very  brief 
analysis  of  the  reasons  by  which  partial  restraints  were  held 
not  to  be  embraced  in  contracts  in  restraint  of  trade,  and  by 
which  ultimately  all  reasonable  contracts  were  likewise  de- 
cided not  to  be  so  embraced.  That  is  to  say,  that  the  reason- 
ing by  which  the  exceptions  were  created  conclusively  shows 
the  error  of  contending  that  the  words  contracts  in  restraint 
of  trade  continued  to  embrace  those  reasonable  contracts 
which  those  words  no  longer  described. 

It  is  perhaps  true  that  the  principle  by  which  contracts  in 
restraint  of  the  freedom  of  the  subject  or  of  trade  were  held 
to  be  illegal  was  first  understood  to  embrace  all  contracts 
which  in  any  degree  accomplished  these  results.  But  as 
trade  developed  it  came  to  be  understood  that  if  contracts 
which  only  partially  restrained  the  freedom  of  Uie  subject 
or  of  trade  were  embraced  in  the  rule  forbidding  contracts 
in  restraint  of  trade,  both  the  freedom  of  contract  and  trade 
itself  would  be  destroyed.  Hence,  from  the  reason  of 
things,  arose  the  distinction  that  where  contracts  operated 
10870*>— S.  Doc.  Ill,  62-1,  vol : 
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only  a  partial  restraint  of  the  freedom  of  contract  or  of 
trade  they  were  not  in  contemplation  of  law  contracts  in 
restraint  of  trade.  And  it  was  this  conception  also  which, 
in  its  final  aspect,  led  to  the  knowledge  that  reason  was  to 
be  the  criterion  by  which  it  was  to  be  determined  whether  a 
contract  whidi,  in  some  measure,  restrained  the  freedom  of 
contract  and  of  trade,  was  in  reality,  when  considered  in  all 
its  aspects,  a  contract  of  that  character  or  one  whidi  was 
necessary  to  the  freedom  of  contract  and  of  trade.  To  de* 
fine,  then,  the  words  ^^  in  restraint  of  trade ''  as  embracing 
every  contract  which  in  any  degree  produced  that  effect 
would  be  violative  of  reason,  because  it  would  include  all 
those  contracts  which  are  the  very  essence  of  trade,  and 
would  be  equivalent  to  saying  that  there  should  be  no  trade, 
and  therefore  nothing  to  restrain.  The  dilemma  which 
would  necessarily  arise  from  defining  the  words  ^^  contracts 
in  restraint  of  trade  "  so  as  to  destroy  trade  by  rendering 
illegal  Uie  contracts  upon  which  trade  depends,  and  yet  pre- 
supposing Uiat  trade  would  continue  and  should  not  be  re- 
strained, is  shown  by  an  argument  advanced,  and  whidi  has 
been  com-  [352]  peUed  by  the  exigency  of  the  premise  upon 
which  it  is  based.  Thus,  after  insisting  that  the  word 
^ every"  is  all-embracing,  it  is  said  from  the  necessity  of 
things  it  will  not  be  held  to  apply  to  covenants  in  restraint 
of  trade  which  are  collateral  to  a  sale  of  property,  because 
not  "  supposed  "  to  be  within  the  letter  or  spirit  of  the  stat- 
ute. But  how,  I  submit,  can  it  be  held  that  the  words 
^every  contract  in  restraint  of  trade  "  embrace  aU  sudi  con- 
tracts, and  yet  at  the  same  time  be  said  that  certain  con- 
tracts of  that  nature  are  not  included?  The  asserted  excep- 
tion not  only  destroys  the  rule  which  is  relied  on,  but  it 
rests  up<m  no  foundation  of  reason.  It  must  either  result 
from  the  exclusion  of  particular  classes  of  contracts,  whether 
they  be  reasonable  or  not,  or  it  must  arise  from  the  fact  that 
the  contracts  referred  to  are  merely  collateral  contracts. 
But  many  collateral  contracts  may  contain  provisions  which 
make  them  unreasonable.  The  exception  which  is  relied 
upon,  therefore,  as  rendering  possible  the  existence  of  trade 
to  be  restrained  is  either  arbitrary  or  it  is  unreasonable. 
But,  admitting  arguendo  the  correctness  of  the  proposi- 
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tion  by  which  it  is  sou^t  to  includs  every  contract,  however 
reasonaUe,  within  the  inhihiti<m  of  the  law,  the  statute,  con- 
sidered as  a  whole,  shows,  I  think,  the  error  of  the  construc- 
tion placed  upon  it  Its  title  is  ^ An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies."  The 
word  '^ unlawful"  clearly  distinguishes  between  contracts 
in  restraint  of  trade  which  are  lawful  and  those  which  are 
not  In  other  words,  between  those  which  are  unreasonably 
in  restraint  of  trade,  and  consequently  invalid,  and  those 
which  are  reas<mable  and  hence  lawful.  When,  thereibre, 
in  the  very  title  of  the  act  the  well-settled  distinction  be- 
tween lawful  and  unlawful  contracts  is  broadly  marked, 
how  can  an  interpretation  be  correct  which  holds  that  all 
c<Hitracts,  whether  lawful  or  not,  are  included  in  its  provi- 
sions! Whilst  it  is  true  that  the  title  of  an  act  cannot  be 
used  to  destroy  the  plain  impcnrt  of  the  language  found  in  its 
body,  yet  when  a  literal  interpretation  will  work  out  wrong 
or  injury,  or  where  the  words  of  the  statute  are  ambiguous, 
the  title  may  be  resorted  to  as  an  instrument  of  constructioiL 
In  United  States  [353]  v.  Palmer,  3  Wheat  610,  whore  gen- 
eral language  found  in  the  body  of  a  criminal  statute  was 
given  a  narrow  and  restricted  meaning,  Mr.  Chief  Justice 
Marshall,  in  the  course  of  the  opinion,  said  (p.  631) :  ^  The 
title  of  an  act  cannot  control  its  words,  but  may  furnish 
some  aid  in  showing  what  was  in  the  mind  of  the  legisla- 
ture. The  title  of  this  act  is  ^An  act  for  the  punishment  of 
certain  crimes  against  the  United  States.'  It  would  seem 
that  offences  against  the  United  States,  not  offences  against 
the  human  race,  were  the  crimes  which  the  legislature  in- 
tended by  this  law  to  punish." 

So,  also,  in  United  States  v.  Union  Pacific  SaUroady  91 
U.  S.  72,  where  the  construction  of  a  statute  was  involved, 
it  was  held  that  the  interpretation  adopted  was  supported 
by  the  title,  which  disclosed  the  general  purpose  which  Con- 
gress had  in  view  in  adopting  the  law  under  consideration. 
The  same  rule  was  announced  in  Smyths  v.  Fiske^  23  WalL 
374,  380,  and  Cposaw  Mining  Co.  v.  South  Carolina,  144 
U.  S.  550,  and  cases  there  cited. 

Pretermitting  the  consideration  of  the  title,  it  cannot  be 
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denied  that  the  words  ^'  restraint  of  trade  "  used  in  the  act  in 
question  had  long  prior  to  the  adoption  of  that  act  been  con- 
strued as  not  embracing  reasonable  contracts.  The  well- 
settled  rule  is  that  where  technical  words  are  used  in  an  act, 
and  their  meaning  has  previously  been  conclusively  settled, 
by  long  usage  and  judicial  construction,  Uie  use  of  tiie  words 
without  an  indication  of  an  intention  to  give  them  a  new 
significance  is  an  adoption  of  the  generally  accepted  meaning 
afiixed  to  the  words  at  the  time  the  act  was  passed.  Particu- 
larly is  this  rule  imperative  where  the  statute  in  which  the 
words  are  used  creates  a  crime,  as  does  the  statute  under 
consideration,  and  gives  no  specific  definition  of  the  crime 
created.  Thus  in  United  States  v.  Palmer  («*pra),  Mr. 
Chief  Justice  Marshall,  referring  to  the  term  ** robbery" 
as  used  in  the  statute,  said  (p.  680) :  "  Of  the  meaning  of  the 
term  ^  robbery,'  as  used  in  the  statute,  we  tlfink  no  doubt  can 
be  entertained.  It  must  be  understood  in  the  sense  in  which 
it  is  recognized  and  defined  at  common  law." 

[864]  If  these  obvious  rules  of  interpretation  be  applied, 
it  seems  to  me  they  render  it  impossible  to  construe  the  words 
every  restraint  of  trade  used  in  the  act  in  any  other  sense  than 
as  excluding  reasonable  contracts,  as  the  fact  that  such  con- 
tracts were  not  considered  to  be  within  the  rule  of  contracts 
in  restraint  of  trade,  was  thoroughly  established  both  in  Eng- 
land and  in  this  country  at  the  time  the  act  was  adopted.  It 
is,  I  submit,  not  to  be  doubted  that  the  interpretation  of  the 
words  "  every  contract  in  restraint  of  trade,"  so  as  to  embrace 
within  its  purview  every  contract,  however  reasonable,  would 
certainly  work  an  enormous  injustice  and  operate  to  the  un- 
due restraint  of  the  liberties  of  the  citizen.  But  there  is  no 
canon  of  interpretation  which  requires  that  the  letter  be  fol- 
lowed, when  by  so  doing  an  unreasonable  result  is  accom- 
plished. On  the  contrary,  the  rule  is  the  other  way,  and 
exacts  that  the  spirit  which  vivifies,  and  not  the  letter  which 
killeth,  is  the  proper  guide  by  which  to  correctly  interpret  a 
statute.  In  Smythe  v.  Fiske^  28  Wall.  874,  880,  this  court 
declared  that "  a  thing  may  be  within  the  letter  of  the  statute 
and  not  within  its  meaning,  and  within  its  meaning,  though 
not  within  its  letter.  The  intention  of  ttie  lawmaker  is  the 
law."    In  Lau  Ow  Bew  v.  TJie  United  States^  144  U.  S.  47, 
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this  court,  speaking  tiirough  Mr.  Chief  Justice  Fuller,  said 
(p.  69) : 

**  Nothing  is  better  settled  than  that  statutes  should  receive  a  sen- 
sible contmction,  such  as  will  effectuate  the  Ic^slative  intention,  and, 
if  possible,  so  as  to  avoid  an  unjust  or  an  absurd  conclusion.  Church 
of  the  Holy  Trinity  v.  United  States,  143  U.  S.,  457;  Henderaon  ▼. 
Mayor  of  New  York,  92  U.  &,  259;  United  States  v.  JTirdff,  7  WalL, 
482;  Oates  v.  National  Bank,  100  U.  8.,  239." 

In  all  the  cases  there  cited  the  literal  language  of  the 
statute  was  disregarded,  in  order  to  restrict  its  operation 
within  reason.  To  those  cases  may  also  be  added  United 
States  v.  Mooney^  116  U.  S.  104,  where  it  was  contended  that 
by  the  act  of  March  8,  1876,  c  187,  the  Circuit  C!ourts  were 
vested  with  jurisdiction  concurrent  with  District  Courts 
over  certain  suits.  The  plausibility  of  the  argument,  based 
upon  the  literal  language  of  the  statute,  was  conceded  by  the 
court,  but  Uie  [856]  results  which  would  follow  from  sus- 
taining the  construction  contended  for  were  pointed  out  by 
tiie  court,  and  it  was  observed  (p.  107) :  "A  constructicni 
which  involves  such  results  was  clearly  not  cont^nplated  by 
Congress." 

Indeed,  it  seems  to  me  there  can  be  no  doubt  that  reason- 
able contracts  cannot  be  embraced  within  the  provisions  of 
the  statute  if  it  be  interpreted  by  the  light  of  the  supreme 
rule  commanding  that  the  intention  of  the  law  must  be  car- 
ried out,  and  it  must  be  so  construed  as  to  afford  the  remedy 
and  frustrate  the  wrong  contemplated  by  its  enactment. 

The  plain  intention  of  the  law  was  to  protect  the  liberty  of 
contract  and  the  freedom  of  trade.  Will  this  intention  not 
be  frustrated  by  a  construction  whidi,  if  it  does  not  destroy, 
at  least  gravely  impairs,  both  the  liberty  of  the  individual  to 
contract  and  the  freedom  of  trade?  If  the  rule  of  reason  no 
longer  determines  Uie  right  of  the  individual  to  contract  or 
secures  the  validity  of  contracts  upon  which  trade  depends 
and  results,  what  becomes  of  the  liberty  of  the  citizen  or  of 
the  freedom  of  trade?  Secured  no  longer  by  the  law  of 
reason,  all  these  rights  become  subject,  when  questioned,  to 
the  mere  caprice  of  judicial  authority.  Thus,  a  law  in  favor 
of  freedom  of  contract,  it  seems  to  me,  is  so  interpreted  as  to 
gravely  impair  that  freedom.  Progress  and  not  reaction  was 
the  purpose  of  the  act  of  Congress.    The  construction  now 
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given  the  aot  disregards  the  whole  current  of  judicial  au- 
thority and  tests  the  right  to  oHitract  by  the  conceptions  of 
that  right  entertained  at  the  time  of  the  year-books  instead 
of  by  the  light  of  reason  and  the  necessity  of  modem  society. 
To  do  this  violates,  as  I  see  it,  the  plainest  conception  of 
public  policy;  for  as  said  by  Sir  G.  Jessel,  Master  of  the 
Bolls,  in  Printing  <&c.  Company  v.  Sampson^  L.  R.  19  Eq. 
462,  ^  if  thore  is  one  thing  which  more  than  another  public 
policy  requires  it  is  that  m^i  of  full  age  and  competent  un- 
derstanding diall  have  the  utmost  liberty  of  contracting,  and 
their  contracts  when  entered  into  freely  and  voluntarily  shall 
be  held  sacred  and  shaU  be  enforced  by  courts  of  justice." 

The  remedy  intended  to  be  accomplidied  bjr  the  act  of  Con- 
gress was  to  shield  against  the  danger  of  contract  or  combi- 
[866]  naticm  by  the  few  against  the  interest  of  the  many  and 
to  the  detrim^it  of  freedom.  The  construction  now  given,  I 
think,  strikes  down  the  interest  of  the  many  to  the  advantage 
and  benefit  of  the  few.  It  has  been  held  in  a  case  involving 
a  combination  among  workingmen,  that  such  ccHnbinations 
are  embraced  in  the  act  of  Congress  in  question,  and  this  view 
was  not  doubted  by  this  court  In  re  Debs^  64  Fed.  Bep.  724, 
745-766;  168  U.  S.  664.  The  interpretaticm  of  the  statute, 
therefore,  which  holds  that  reasonable  agreements  are  within 
its  purview,  makes  it  embrace  every  peaceable  organization  or 
c(»nbination  of  the  laborer  to  benefit  his  condition  either  by 
obtaining  an  increase  of  wages  or  diminution  of  the  hours 
of  labor.  Combinations  among  labor  for  this  purpose  were 
treated  as  illegal  under  the  construction  of  the  law  which  in- 
cluded reasonable  contracts  within  the  doctrine  of  the  invalid- 
ity of  contract  or  combinations  in  restraint  of  trade,  and  they 
were  cmly  held  not  to  be  embraced  within  that  doctrine  either 
by  statutory  exemption  therefrom  or  by  the  progress  whidi 
made  reason  the  controlling  factor  <m  the  subject  It  fol- 
lows that  the  construction  which  reads  the  rule  of  reason  out 
of  the  statute  embraces  within  its  inhibition  every  contract 
or  combination  by  whidi  workingmen  seek  to  peaceably  better 
their  condition.  It  is  therefore,  as  I  see  it,  absolutely  true 
to  say  that  the  construction  now  adopted  which  woiks  out 
such  results  not  only  frustrates  the  {dain  purpose  intended 
to  be  aooomplished  l^  Omgress,  but  mko  makes  the  statute 
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tend  to  an  end  never  contemplated,  and  against  the  accom- 
plishment of  which  its  provisions  were  enacted. 

But  conceding  for  the  sake  of  argmnent  that  the  words 
"  every  contract  in  restraint  of  trade,"  as  used  in  the  act  of 
Congress  in  question,  prohibits  all  such  contracts  however 
reasonable  they  may  be,  and  therefore  that  aU  that  great  body 
of  contracts  which  are  commonly  entered  into  between  indi- 
viduals or  corporations  and  which  promote  and  develop  trade, 
and  which  have  been  heretofore  considered  as  lawful,  are  no 
longer  such ;  and  conceding  also  that  agreements  entered  into 
by  associations  of  workingmen  to  peaceably  better  their  con- 
dition either  by  obtaining  an  increase  or  preventing  a  decrease 
[867  J  of  wages,  or  by  securing  a  reduction  in  the  hours  of 
labor,  or  for  mutually  protecting  each  other  from  unjust 
discharge,  or  for  other  reasonable  purposes,  have  become  un- 
lawful, it  remains  to  consider  whether  the  provisions  of  the 
act  of  1890  were  intended  to  apply  to  agreements  made  be- 
tween carriers  for  the  purpose  of  classifying  the  freight  to 
be  by  them  carried,  or  preventing  secret  cutting  of  the  pub- 
lished rates ;  in  other  words,  whether  the  terms  of  the  statute 
were  intended  to  apply  to  contracts  between  carriers  entered 
into  for  the  purpose  of  securing  fairness  in  their  dealings 
with  each  other  and  tending  to  protect  the  public  against  im- 
proper discrimination  and  sudden  changes  in  rates.  To 
answer  this  question  involves  deciding  whether  the  act  here 
relied  upon  was  intended  to  abrogate  the  provisions  of  the 
act  of  Congress  of  the  4th  of  February,  1887,  and  the  amend- 
ments thereto,  commonly  known  as  the  Interstate  Commerce 
Act.  The  question  is  not  whether  railway  companies  may 
not  violate  the  terms  of  the  statute  of  1890  if  they  do  acts 
which  it  forbids  and  punishes,  but  whether  that  statute  was 
intended  to  abrogate  the  power  of  railway  companies  to  make 
contracts  with  each  other  which  are  either  expressly  sanc- 
tioned by  the  Interstate  Commerce  Act  or  the  right  to  make 
which  arises  by  reasonable  implication  from  the  terms  of 
that  act;  that  is  to  say,  not  whether  the  act  of  1890  is  not 
operative  upon  all  persons  and  corporations,  but  whether, 
being  so  generally  operative,  it  was  intended  to  forbid,  as  in 
restraint  of  trade,  all  contracts  on  the  subjects  embraced 
within  and  controlled  by  the  interstate  commerce  law.    The 
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Btatute,  commonly  known  as  the  Interstate  Commerce  Act, 
was  a  special  act,  and  it  was  intended  to  regulate  interstate 
commerce  transported  by  railway  carriers.  All  its  provisions 
directly  and  expressly  related  to  this  subject  The  act  of 
1890,  on  the  contrary,  is  a  general  law,  not  referring  specif- 
ically to  carriers  of  interstate  commerce.  The  rule  is  that 
a  general  will  not  be  held  to  repeal  a  special  statute  unless 
there  be  a  clear  implication  unavoidably  resulting  from  the 
general  law  that  it  was  the  intention  that  the  provisions  of 
the  general  law  should  cover  the  subject-matter  previously, 
expressly  and  specifically  provided  for  by  particular  legis- 
lation. The  doctrine  on  this  [868]  subject  is  thus  stated  in 
Ex  parte  Crow  Dog^  109  U.  S.  666,  670 : 

**  *  The  general  principle  to  be  applied,'  said  Bovill,  GL  J.,  in  Thorpe 
Y.  Adams,  L.  R.  6  G.  P.  186,  *  to  the  constmction  of  acts  of  Parliament, 
is  that  a  general  act  is  not  to  be  construed  to  repeal  a  previous  par- 
ticular act,  unless  there  is  some  express  r^erence  to  the  previous 
legislation  on  the  subject,  or  unless  there  is  a  necessary  inccmsistencj 
in  the  two  acts  standing  together.'  'And  the  reason  is,*  said  Wood, 
v.  C,  in  Fitzgerald  y.  Champenys,  80  L.  J.  N.  S.  Bq.  782;  2  Johns,  it 
Hem.  81-54,  *that  the  legislature,  having  had  its  attention  directed 
to  a  special  subject,  and  having  observed  all  the  circumstances  of  the 
case  and  provided  for  them,  does  not  intend  by  a  general  enactment 
afterward  to  derogate  from  its  own  act  when  it  makes  no  «eclal 
mention  of  its  intention  so  to  do.' " 

These  principles  thus  announced  are  treated  as  elementary 
by  the  text  writers.  Endlich  on  Interpretation  of  Statutes, 
§  223;  Sedgwick  on  Statutory  Construction,  §§  157,  168; 
Sutherland  on  Statutory  Construction,  §  167. 

Does,  therefore,  the  implication  irresistibly  arise  that  Con- 
gress int^aded  in  the  act  of  1890  to  abrogate,  in  whole  or  in 
part,  the  provisions  of  the  act  of  1887,  regulating  interstate 
conmierce  ?  It  seems  to  me  that  the  nature  of  the  two  enact- 
ments clearly  demonstrates  that  there  was  no  such  intention. 
The  act  to  regulate  interstate  commerce  expressed  the  pur- 
pose of  Congress  to  deal  with  a  complex  and  particular  sub- 
ject which,  from  its  very  nature,  required  special  legislation. 
That  act  was  Uie  initiation  of  a  policy  by  Congress  looking 
to  the  development  and  working  out  of  a  harmonious  system 
to  regulate  the  highly  important  subject  of  interstate  trans- 
portation. 

Conceding  arguendo  that  the  debates  which  took  place  at 
the  time  of  the  passage  of  the  act  of  1890  may  not  be  resorted 
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to  as  a  means  of  interpreting  its  text,  yet  a  review  of  the  pro- 
ceedings connected  with  the  passage  of  the  act  of  July  2, 1890, 
through  the  two  houses  of  Congress,  it  seems  to  me,  leaves  no 
room  for  question  that  the  act  was  not  designed  to  cover  the 
particular  subjects  which  had  been  theretofore  specially  regu- 
lated by  provisions  of  the  interstate  commerce  law. 

[859]  Prior  to  the  passage  of  the  act  of  1890,  various  re- 
ports had  been  made  to  Congress  concerning  the  operations 
of  the  Interstate  Commerce  Act,  in  which  the  commission 
pointed  out  the  desirability  and  necessity  of  contracts  be- 
tween railroad  companies  in  the  matter  of  classification, 
stable  rates,  etc.  After  the  act  of  1890  had  been  adopted  in 
the  Senate,  it  was  amended  in  the  House  of  Representatives 
so  as  to  specifically  include  among  the  contracts  declared  law- 
ful "  contracts  for  the  transportation  of  persons  or  property 
from  one  State  or  Territory  into  another."  Cong.  Eec.  vol. 
21,  part  5,  pp.  4099,  4144.  On  the  return  of  the  bill  to  the 
Senate  the  amendment  was  agreed  to  with  the  added  pro- 
vision that  the  contracts  for  transportation  to  be  prohibited, 
"should  only  be  such  as  raise  the  rates  of  transportation 
above  what  is  just  and  reasonable."  lb.  4753.  The  House 
refused  to  concur  in  the  Senate  amendment.  A  conference 
committee  was  appointed  by  both  bodies,  which  recommended 
that  the  House  of  Representatives  recede  from  its  disagree- 
ment to  the  amendments  of  the  Senate  and  agree  to  the  same, 
modified  by  the  addition  of  the  provision  that  "  nothing  in 
this  act  shall  be  deemed  or  held  to  impair  the  powers  of  the 
several  States  in  respect  to  any  of  the  matters  in  this  act 
mentioned."  In  a  statement  accompanying  the  report,  Mr. 
Stewart,  for  the  conferees  on  the  part  of  the  House,  said : 

"A  majority  of  the  committee  of  conference  on  the  part  of  the 
House  on  the  disagreeing  votes  of  the  two  Houses  on  Senate  blU  one, 
submit  the  following  statement : 

"In  the  original  bill  two  things  were  declared  illegal,  namely: 
contracts  in  restraint  of  interstate  trade  or  commerce,  and  the  monop- 
olization of  such  trade. 

"  Its  only  object  was  the  control  of  trusts,  so  called,  so  far  as  such 
combinations  in  their  relation  to  Interstate  trade  are  within  reach  of 
Federal  legislation. 

"The  House  amendment  extends  the  scope  of  the  act  to  all  agre^ 
ments  entered  into  for  the  purpose  of  preventing  competition,  either 
in  the  purchase  or  sale  of  commodities,  or  In  the  transportation  of 
persons  or  property  within  the  Jurisdiction  of  Congress. 

[860]  **  It  declares  Ulegal  any  agreement  for  relief  from  the  effects 
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of  competition  in  the  two  industries  of  transportation  and  merchan- 
dising, however  excessive  or  destructive  such  competition  may  be. 

''The  amendment  reported  by  the  conferees  is  the  Senate  am^v^- 
ment  with  the  added  proviso  tliat  the  power  of  the  States  over  the 
subjects  embraced  in  the  act  shall  not  be  impaired  thereby. 

*'  It  strikes  from  the  House  amendment  the  clause  relating  to  con- 
tracts for  the  purchase  of  merchandise,  and  modifies  the  transporta- 
tion clause  by  making  imlawful  agreements  which  raise  rates  abOT# 
what  is  just  and  reasonable."    Cong.  Rec.,  vol.  21,  part  f^  p.  tSKfk 

The  House  rejected  the  report  of  the  conference  committee 
and  adhered  to  its  amendments.  A  new  conference  com- 
mittee was  appointed,  and  the  recommendation  of  that  com- 
mittee that  both  houses  recede  was  concurred  in,  and  the  bill 
as  it  originally  passed  the  Senate  was  adopted.  Cong.  Eec. 
vol.  21,  part  9,  p.  6212. 

It  thus  appears  that  the  bill  was  originally  introduced  in 
the  form  in  which  it  now  appears;  that  this  form  was 
thought  not  to  be  sufficient  to  embrace  railroad  transporta- 
tion, and  that  a  determined  effort  was  made  by  the  proposed 
amendment  to  include  such  contracts,  and  that  the  effort  was 
unsuccessful.  The  reports  to  Congress  by  the  commission 
and  by  the  conference  committee  being  facts  proper  to  be 
noticed  in  seeking  to  ascertain  the  intention  of  Congress, 
Church  of  Holy  Trinity  v.  United  States^  143  U.  S.  457,  it 
would  seem  to  be  manifest  therefrom  that  there  was  no  in- 
tention by  the  act  to  interfere  with  the  control  and  regulation 
of  railroads  imder  the  Interstate  Commerce  Act  or  with  acts 
of  the  companies  which  had  therefore  been  recognized  as  in 
conformity  to  and  not  in  conflict  with  that  act. 

That  there  was  and  could  have  been  no  intention  to  repeal 
by  the  act  of  1890  the  earlier  "  act  to  regulate  interstate  com- 
merce "  is  additionally  evidenced  by  the  fact  that  no  reference 
is  made  in  the  later  act  to  the  prior  one,  and  that  no  language 
is  contained  in  the  act  of  1890  which  could  in  any  way  be  con- 
[861]  strued  as  abrogating  any  of  the  rights  conferred  or 
powers  called  into  existence  by  the  Interstate  Commerce  Act 
Nowhere,  contemporaneous  with  the  act  of  1890,  is  there  any- 
thing indicating  that  any  one  supposed  that  the  provisions  of 
that  act  were  intended  to  repeal  the  Interstate  Commerce  Act. 
The  imderstanding  of  Congress  in  this  respect  is  shown  by  the 
circumstance  that  the  Interstate  Conmieroe  Act  has  been 
amended  in  material  particulars  and  treated  as  existing  since 
the  adoption  of  the  act  of  1890;  and  this  conception  of  the 
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legisktive  department  of  the  Government  has  also  been  that 
entertained  by  the  executive  and  judicial  departments,  evi- 
denced by  the  appointment  of  new  members  of  the  commis- 
sion, and  by  decisions  of  the  courts  enforcing  various  pro- 
visions of  that  act,  and  treating  it  as  still  subsisting  in  its 
entirety.  The  two  laws  then  coexisting — ^is  the  agreement  of 
the  carriers  to  secure  a  uniform  classification  of  freight  and  to 
prevent  secret  changes  of  the  published  rates,  in  other  words, 
to  secure  just  and  fair  dealings  between  each  other,  sanctioned 
by  the  act  to  regulate  interstate  commerce,  and,  therefore,  not 
within  the  inhibition  of  the  act  of  1890  ? 

The  Interstate  Commerce  Act  provided  for  the  appoint- 
ment of  a  commission  to  whom  was  to  be  confided  the  super- 
vision of  the  execution  of  the  law.  Without  going  into 
detailed  mention  of  the  provisions  of  the  statute,  I  adopt  and 
quote  the  smnmary  statement  of  the  leading  features  of  the 
original  act  contained  in  the  first  annual  report  made  to  Con- 
gress by  the  commission,  as  required  by  the  act.  It  is  as 
f oUows : 

"All  charges  made  for  services  by  carriers  subject  to  the  act  must 
be  reasonable  and  just  Every  unjust  and  unreasonable  charge  is 
prohibited  and  declared  to  be  unlawful. 

"  The  direct  or  Indirect  charging,  demanding,  collecting  or  receiving 
for  any  service  rendered  a  greater  or  less  compensation  from  any  one 
or  more  persons  than  from  any  other  for  a  like  and  contemporaneous 
service,  is  declared  to  be  unjust  discrimination  and  is  prohibited. 

"The  giving  of  any  undue  or  unreasonable  preferences,  as  between 
persons  or  localities,  or  kinds  of  traffic,  or  the  subject  [363]  ing  any 
one  of  them  to  undue  or  unreasonable  prejudice  or  disadvantage,  is 
declared  to  be  unlawful. 

"Reasonable,  proper  and  equal  facilities  for  the  Interchange  of 
traffic  l)etween  lines,  and  for  the  receiving,  forwarding  and  delivering 
of  passengers  and  property  between  connecting  lines  is  required,  and 
discrimination  in  rates  and  charges  as  between  connecting  lines  is 
forbidden. 

"  It  is  made  unlawful  to  charge  or  receive  any  greater  compensation 
in  the  aggregate  for  the  transportation  of  passengers  or  the  like  kind 
of  property  under  substantially  similar  circumstances  and  conditions 
for  a  shorter  than  for  a  longer  distance  over  the  same  line  in  the 
same  direction,  the  shorter  l>ehig  hicluded  within  the  longer  distance. 

"  Contracts,  agreements  or  combinations  for  the  pooling  of  freights 
of  different  and  competing  railroads,  or  for  dividing  between  them  the 
aggregate  or  net  earnings  of  such  railroads  or  any  portion  tliereof, 
are  declared  to  be  unlawful. 

"All  carriers  subject  to  the  law  are  required  to  print  their  tariffs 
for  the  transportation  of  persons  and  property,  and  to  keep  them  for 
public  inspection  at  every  depot  or  station  on  their  roads.  An  ad- 
vance in  rates  is  not  to  l>e  made  until  after  ten  days'  public  notice, 
but  a  reduction  in  rates  may  be  made  to  take  effect  at  once,  the  notice 
of  the  same  being  immediately  and  publicly  given.    The  rates  publicly 
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notified  are  to  be  the  maximum  as  well  as  the  minimum  charges 
which  can  be  collected  or  received  for  the  services  respectively  for 
which  they  purport  to  be  established. 

'*  Copies  of  all  tarifiTs  are  required  to  be  filed  with  this  commission, 
which  is  also  to  be  promptly  notified  of  all  changes  that  shall  be  made 
in  the  same.  The  joint  tariffs  of  connecting  roads  are  also  required 
to  be  filed,  and  also  copies  of  all  contracts,  agreements  or  arrange- 
ments l)etween  carriers  in  relation  to  traffic  affected  by  the  act 

**  It  is  made  unlawful  for  any  carrier  to  enter  into  any  combination, 
contract  or  agreement,  expressed  or  implied,  to  prevent,  by  change  of 
time  schedules,  carriage  in  different  cars,  or  by  other  means  or  de- 
vices, the  carriage  of  freights  from  being  continuous  from  the  place 
of  shipment  to  the  place  of  destination." 

[868]  These  provisions  substantially  exist  in  the  act  as 
now  in  force,  except  that  by  an  amendment  made  March  2, 
1889,  it  was  provided  that  rates  should  not  be  reduced  by 
carriers  except  upon  three  days'  public  notice  of  an  intention 
so  to  do. 

This  summary  of  the  act,  which  omits  reference  to  a  num- 
ber of  its  provisions  relating  to  the  power  of  the  commission 
and  the  mode  in  which  these  powers  are  to  be  exercised,  will 
suffice  for  an  examination  of  the  matter  in  hand. 

Now,  a  consideration  of  the  terms  of  the  statute,  I  submit, 
makes  it  clear  that  the  contract  here  sought  to  be  avoided 
as  illegal  is  either  directly  sanctioned  or  impliedly  authorized 
thereby.  That  the  act  did  not  contemplate  that  the  relations 
of  the  carrier  should  be  confined  to  his  own  line  and  to  busi- 
ness going  over  such  line  alone,  is  conclusively  shown  by  the 
fact  that  the  act  specifically  provides  for  joint  and  continu- 
ous lines;  in  other  words,  for  agreements  between  several 
roads  to  compose  a  joint  line.  That  these  agreements  are 
to  arise  from  contract  is  also  shown  by  the  fact  that  the  law 
provides  for  the  filing  of  such  contracts  with  the  commission. 
And  it  was  also  contemplated  that  the  agreements  should 
cover  joint  rates,  since  it  provides  for  the  making  of  such 
joint  tariffs  and  for  their  publication  and  filing  with  the 
commission.  The  making  of  a  tariff  of  this  character  in- 
cludes necessarily  agreements  for  the  classification  of  freight, 
as  the  freight  classification  is  the  essential  element  in  the 
making  up  of  a  rate.  That  the  interstate  commerce  rates, 
all  of  which  are  controlled  by  the  provisions  as  to  reason- 
ableness, were  not  intended  to  fluctuate  hourly  and  daily  as 
competition  might  ebb  and  flow,  results  from  the  fact  that 
the  published  rates  could  not  either  be  increased  or  redaced. 
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except  after  a  specified  time.  It  follows^  then,  that  agree- 
ments as  to  reasonable  rates  and  against  their  secret  reduc- 
tion conform  exactly  to  the  terms  of  the  act  Indeed,  the 
authority  to  make  agreements  on  this  subject  not  only  re- 
sults from  the  terms  of  the  act  just  referred  to,  but  from  its 
mandatory  provisions  forbidding  discrimination  against  or 
preference  to  persons  and  places.  The  argument  that  these 
provisions  referred  to  joint  lines  alone  and  not  to  competi- 
tive lines  is  without  force;  since  joint  rates  necessarily  relate 
to  and  [364]  are  influenced  by  the  rates  on  competitive  lines. 
To  illustrate,  suppose  three  joint  lines  of  railroads  brtween 
Giicago  and  New  York,  each  made  up  of  many  roads.  How 
could  a  joint  rate  be  agreed  on  by  the  roads  composing  one 
of  these  continuous  lines,  without  an  ascertainment  of  the 
rate  existing  on  the  other  continuous  line?  What  ccmtract 
could  be  made  with  safety  for  transportation  over  one  of 
the  lines  without  taking  into  account  the  rate  of  all  the 
others?  There  certainly  could  be  no  prevention  of  unjust 
discrimination  as  to  the  persons  and  places  within  a  given 
territory,  unless  the  rates  of  all  competing  lines  within  the 
territory  be  considered  and  the  sudden  change  of  the  pub- 
lished rates  of  all  such  lines  be  guarded  against. 

I  do  not  further  elaborate  the  reasons  demonstrating  that 
classification  is  essential  to  rate  making,  and  that  a  joint  rate 
to  be  feasible  must  consider  the  competitive  rates  in  the  same 
territory,  since  these  propositions  are  to  me  self-evident,  and 
their  correctness  is  substantiated  by  stat^nents  found  in  the 
reports  of  the  Interstate  Commerce  Commission  to  Congress, 
of  which  reports  judicial  notice  may  be  taken.  Heath  v. 
WaOace,  138  U.  S.  578,  584. 

I  excerpt  from  some  of  these  reports  of  the  commission  to 
Congress  statements  bearing  on  these  subjects,  as  well  as 
other  statements  indicating  that  agreements  among  carriers, 
competitive  as  well  as  connecting,  for  the  purpose  of  securing 
a  uniform  classification  and  preventing  of  undercutting  of 
rates,  underbilling,  etc.,  existed  prior  to  the  Interstate  Com- 
merce Act,  were  continued  thereafter,  and  were  deemed  not 
to  be  forbidden  by  law,  but,  on  the  contrary,  were  considered 
as  instruments  tending  to  secure  its  successful  evolution. 
Whilst  it  is  doubtless  true  that  in  a  recent  report  the  com- 
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mission,  as  now  constituted,  has  said  that  agre^nents  between 
competitors  to  prevent  the  undercutting  of  rates  may  operate 
to  cause  carriers  to  disregard  the  lawful  orders  of  the  com- 
mission, this  fact  does  not  change  the  legal  inference  to  be 
deduced  from  the  construction  placed  upon  the  law  by  those 
charged  with  its  administration  in  the  period  immediatdy 
following  its  adoption  and  which  was  then  reported  to  Conr 
gress. 

[865]  On  the  subject  of  relative  rates,  the  commission,  at 
page  39  of  their  first  annual  report  said :  ^'  Questions  of  rates 
on  one  line  or  at  one  point  cannot  be  considered  by  themselves 
exclusively;  a  change  in  tbem  may  affect  rates  in  a  consid- 
erable part  of  the  country.  .  .  .  Just  rates  are  always  rel- 
ative; the  act  itself  provides  for  its  being  so  when  it  forbids 
unjust  discrimination  as  between  localities.^  That  is  to  say, 
if  one  continuous  line  made  joint  rates  and  fixed  and  pub- 
lished them,  and  the  other  then  made  a  different  rate,  not 
only  would  the  first  joint  rate  be  injurious  to  the  interests  of 
the  railroads  making  it,  during  the  period  in  which  it  could 
not  be  changed,  but  would  also  be  against  the  interests  of 
the  public  and  of  those  who  had  contracted  to  ship,  since  it 
would  create  among  shippers  and  the  receivers  that  inequal- 
ity which  it  was  the  express  purpose  of  the  act  to  prevent 

In  the  same  report  of  the  commission,  at  page  33,  not  only 
the  expediency  but  the  necessity  of  contractual  relations  be- 
tween railroad  companies  is  pointed  out  in  the  following 
language : 

"  To  make  railroads  of  the  greatest  possible  service  to  the  country, 
contract  relations  wonld  be  essential,  because  there  wonld  need  to  be 
joint  tariffs,  joint  running  arrangements,  an  Interchange  of  cars  and  a 
giving  of  credit  to  a  large  extent,  some  of  which  were  obviously 
beyond  the  reach  of  compulsory  legislation,  and  even  if  they  were  not, 
could  be  best  settled  and  all  the  incidents  and  qualifications  fixed  by 
the  voluntary  action  of  the  parties  In  control  of  the  roads  respectively." 

Also  at  page  35,  after  referring  to  the  fact  that  the  former 
railroad  associations  had  been  continued  in  existence  since 
the  enactment  of  the  interstate  commerce  law,  though  pool- 
ing had  been  prohibited,  among  other  objects,  for  the  ^'  mak- 
ing of  regulations  for  uninterrupted  and  harmonious  rail- 
road communication  and  exchange  of  traffic  within  the  terri- 
tories embraced  by  their  workings,''  the  commission  observed 
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that  ^  some  regalations  in  addition  to  those  made  by  the  law 
are  ahnost  if  not  altogether  indispensable." 

On  the  same  page  the  fact  is  emphasized  that  classification 
had  not  been  taken,  by  the  act,  out  of  the  hands  of  the  car- 
riers, [866]  and  it  was  observed  that  classification  was  best 
made  by  the  joint  action  of  the  railroads  themselves.  In  its 
second  annual  report  the  commission,  in  commenting  upon 
the  evils  arising  from  the  want  of  friendly  business  relations 
between  railroads  and  the  injury  that  a  short  road  might 
cause  by  simply  abstaining  from  extending  accommodation 
that  could  not  be  lawfully  forced  from  it,  said  (p.  28) : 

"  The  public  has  an  Interest  In  being  protected  against  the  probable 
exercise  of  any  such  power.  But  Its  interest  goes  further  than  this; 
It  goes  to  the  eotabllahment  of  such  relations  among  the  managers  of 
roads  as  will  lead  to  the  extension  of  their  traffic  arrangements  with 
mutual  responsibility,  just  as  far  as  may  be  possible,  so  that  the 
public  may  have  In  the  service  performed  all  the  benefits  and  con- 
veniences that  might  be  expected  to  follow  from  general  federation. 
There  Is  nothing  In  the  existence  of  such  arrangements  which  is  at  all 
Inconsistent  with  earnest  competition.  They  are  of  general  c<m- 
venience  to  the  carriers,  as  well  as  to  the  public,  and  their  voluntary 
extension  may  be  looked  for  until  In  the  strife  between  the  roads  the 
limits  of  competition  are  passed  and  warfare  Is  entered  upon.  But 
in  order  to  form  them  great  mutual  concessions  are  often  indispen- 
sable, and  such  concessions  are  likely  to  be  made  when  relations  are 
friendly,  but  are  not  to  be  looked  for  when  hostile  relations  have 
been  inaugurated." 

At  page  29  of  the  report  the  existence  of  traffic  arrange- 
ments between  railroads  is  called  to  the  attention  of  Congress 
in  the  following  language : 

**  While  the  commission  Is  not  at  this  time  prepared  to  recommend 
general  legislation  towards  the  establishment  and  promotion  of  rela- 
tions between  the  carriers  that  shall  better  subserve  the  public  Interest 
than  those  that  are  now  common,  it  must  nevertheless  look  forward 
to  the  possibility  of  something  of  that  nature  becoming  at  some  time 
imperative,  unless  a  great  improvement  In  the  existing  condition  of* 
things  Is  voluntarUy  Inaugurated." 

So,  also,  the  existence  of  traffic  associations,  between  com- 
petitive roads,  for  purposes  recognized  by  the  act  as  lawful, 
[867]  and  their  favorable  tendency  seems  to  be  conceded  in 
the  fourth  annual  report  of  the  commissioners,  where,  at  page 
29,  it  is  said : 

"  If  the  regulations  which  are  established  by  the  railroad  associa- 
tions were  uniformly,  or  even  generally,  observed  by  their  members, 
respectively,  there  would  be  little  difficulty  In  enforcing  a  rule  of 
reasonable  rates,  for  the  competition  between  the  roads  which  even 
then  would  exist  would  be  such  as  would  prevent  the  establishment 
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of  rates  which  are  altogether  unreasonable,  and  the  public  would  not 
be  likely  to  complain  if  they  were  satisfied  that  the  rate  sheets  were 
observed." 

The  character  of  associations  such  as  that  under  consider- 
ation is  alluded  to  at  page  26  of  the  same  report,  where,  in 
discussing  the  subject  of  how  best  to  secure  a  unity  of  rail- 
road interests,  it  was  observed  "  without  legislation  to  favor 
it  little  can  be  done  beyond  the  formation  of  consulting  and 
advisory  associations,  and  the  work  of  these  is  not  only  nec- 
essarily defective,  but  it  is  also  limited  to  a  circumscribed 
territory.*' 

The  significance  of  the  statement  that  to  obtain  uniformity 
of  classification,  a  result  most  desirable  for  the  best  interests 
of  the  public,  agreements  between  the  railroads  themselves 
was  essential,  is  apparent  from  the  fact,  frequently  declared 
by  the  commission  in  its  reports,  that  uniformity  of  classifi- 
cation is  one  of  the  prerequisites  of  uniformity  of  rates.  1 
Ann.  Eep.  30,  85;  2  Ann.  Rep.  40;  3  Ann.  Rep.  51,  62;  4 
Ann.  Rep.  32.  The  very  great  importance  of  uniform  and 
stable  rates  has  also  frequently  been  reiterated  in  the  reports 
of  the  commission.  Thus,  at  page  6  of  the  first  annual  re- 
port, in  reviewing  the  causes  which  led  to  the  adoption  of 
the  Interstate  Commerce  Act,  it  is  said : 

"  Permanence  of  rates  was  also  seen  to  be  of  very  high  importance 
to  every  man  engaged  in  business  enterprises,  since  without  it  business 
contracts  were  lottery  ventures.  It  was  also  perceived  that  the  abso- 
lute sum  of  the  money  charges  exacted  for  transportation,  if  not  clearly 
beyond  the  bounds  of  reason,  was  of  inferior  importance  in  compari- 
son with  the  obtaining  of  rates  that  sholud  be  open,  equal,  relatively 
just  [368]  as  between  places  and  as  steady  as  in  the  nature  of  things 
was  practicable." 

That  unstable  rates  between  competing  carriers  lead  to  in- 
jurious discrimination,  one  of  the  evils  sought  to  be  remedied 
by  the  act,  was  mentioned  in  the  same  report  at  pages  36  and 
37,  in  connection  with  a  discussion  of  the  subject  of  reason- 
able charges,  in  the  following  language: 

"Among  the  reasons  most  frequently  operating  to  cause  complaints 
of  rates  may  be  mentioned:  the  want  of  steadiness  in  rates.  •  •  . 
More  often,  perhaps,  growing  out  of  disagreements  between  competing' 
companies,  which,  when  they  become  serious,  may  result  in  wars  of 
rates  between  them.  Wars  of  rates,  when  mutual  injury  is  the  chief 
purpose  in  view,  as  is  sometimes  the  case,  are  not  only  mischievous 
in  their  immediate  effects  upon  the  parties  to  them,  and  upon  the 
business  conmiunity  whose  calculations  and  plans  must  for  a  time  be 
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disturbed,  but  they  have  a  permanently  injurious  Influence  upon  the 
railroad  service  because  of  their  effect  upon  the  public  mind." 

The  evil  effects  of  shifting  rates  was  also  treated  of  at 
page  22  of  the  second  annual  report,  where  the  conunission 
inserted  a  letter  received  from  a  business  man  of  Kansas 
City,  not  connected  with  railroads,  who  said : 

"The  frequent  and  violent  changes  in  railway  rates  which  have 
taken  place  during  the  past  few  years  and  wihch  seem  likely  to  be 
unabated,  ^eems  to  me  to  call  for  new  legislation  in  the  way  of 
amendment  of  the  interstate  commerce  bill.  These  changes  are  ruin- 
ous to  all  business  men,  as  well  as  the  railways,  and  are  the  cause 
of  great  discontent  among  shippers  everywhere,  and  especially  to  the 
farmers.  What  is  needed  is  a  fixed  permanent  rate,  which  shall  be 
reasonable,  and  which  can  be  counted  upon  by  any  one  engaging  in 
business." 

So,  also,  in  the  fourth  annual  report  it  was  observed  that 
shifting,  unstable  rates,  by  competing  roads,  was  contrary 
to  the  purpose  of  the  Interstate  Commerce  Act,  and  ham- 
pered the  operations  of  the  commission.  It  was  said  at 
page  21: 

[369]  ''In  former  reports  the  c(mimission  has  referred  to  the  mi- 
doubted  fact  that  competition  for  business  between  railroad  copmanles 
is  often  pushed  to  ruinous  extremes,  and  the  most  serious  difficulty  in 
the  way  of  securing  obedience  to  the  law  may  be  traced  to  this  fact 
When  competition  degenerates  to  rate  wars,  they  are  as  unsettling  to 
the  business  of  the  country  as  they  are  mischievous  to  the  carriers, 
and  the  spirit  of  existing  law  is  against  them." 

In  addition  to  the  text  of  the  law  heretofore  conmiented  oi^ 
the  section  which  forbids  pooling  adds  cogency  to  the  con- 
struction that  the  law  could  not  have  been  intended  to  forbid 
contracts  between  carriers  for  the  purpose  of  preventing  the 
doing  of  those  things  which  the  law  forbade.  For,  as  I  have 
said,  it  cannot  be  denied  that  at  the  time  of  the  passage  of  the 
act  there  existed  associations  and  contracts  between  carriers 
for  other  purposes  than  the  pooling  of  their  earnings.  Whilst 
the  exact  scope  of  these  contracts  is  not  shown,  the  fact  that 
their  existence  was  considered  by  Congress  results  from  the 
face  of  the  act,  since  it  requires  that  agreements  and  contracts 
between  carriers  shall  be  filed  with  the  commission.  More- 
over, the  earlier  reports  of  the  commission,  as  I  have  shown, 
refer  to  such  traffic  agreements,  and  state  that  after  the  pas- 
sage of  the  act  they  continued  to  exist  as  they  had  existed 
before  eliminating  only  the  pooling  feature. 

In  view  of  these  facts,  when  the  act  expressly  forbids  con- 

10870^— e.  Doc.  Ill,  62-1,  vol  1 46 
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tracts  and  combinations  between  railroads  for  pooling^  and 
makes  no  mention  of  other  contracts^  it  is  clear  that  the  con- 
tinued existence  of  such  contracts  was  contemplated,  and 
they  are  not  intended  to  be  forbidden  by  the  act  The  ele- 
mentary rule  of  expressio  unius  entirely  justifies  this  im- 
plication. 

And  it  is,  I  submit,  no  answer  to  this  reasoning  to  say  that 
the  record  does  not  show  the  terms  of  these  contracts,  since 
judicial  notice  may  be  taken  of  the  reports  made  by  the  com- 
mission to  Congress,  from  which  reports  the  nature  of  the 
contracts  is  sufficiently  pointed  out  to  authorize  the  con- 
clusion that  they  were  of  the  general  character  of  the  one 
here  assailed. 

Whilst  the  excerpts  from  the  reports  of  the  commission 
which  have  been  heretofore  made,  serve  to  elucidate  the  text 
[870]  of  the  act,  they  also,  I  submit,  constitute  a  contempo- 
raneous construction  of  the  provisions  of  the  act  made  by 
the  officers  charged  with  its  administration,  which  is  entitled 
to  VOTy  great  weight.  Brown  v.  United  States^  113  U.  S. 
668,  571,  and  cases  there  cited. 

The  rule  sustained  by  these  authorities  receives  additional 
sanction  here,  from  the  fact  that  the  construction  at  the  time 
made  by  the  commission  was  reported  to  Congress,  and  the 
act  was  subsequently  amended  by  that  body  without  any 
repudiation  of  such  construction. 

It  is,  I  submit,  therefore  not  to  be  denied  that  the  agree- 
ment between  the  carriers,  the  validity  of  which  is  here 
drawn  in  question,  seeking  to  secure  uniform  classification 
and  to  prevent  the  undercutting  of  the  published  rates,  even 
though  such  agreements  be  made  with  competing  as  well  as 
joint  lines,  is  in  accord  with  the  plain  text  of  the  Interstate 
Commerce  Act,  and  is  in  harmony  with  the  views  of  the  pur- 
poses of  that  law  contemporaneously  expressed  to  Congress 
by  the  body  inmiediately  charged  with  its  administration, 
and  tacitly  approved  by  Congress. 

But,  departing  from  a  consideration  of  the  mere  text  and 
looking  at  the  Interstate  Commerce  Act  from  a  broader  as- 
pect, in  order  to  discover  the  intention  of  the  lawmaker  and 
to  discern  the  evils  which  it  was  intended  to  suppress  and  the 
remedies  which  it  was  proposed  to  afford  by  its  enactment,  it 
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seems  to  me  very  dear  that  the  contract  in  question  is  in 
accord  with  the  act  anddiould  not  be  avoided. 

It  cannot  be  questioned  that  the  Interstate  Commerce  Act 
was  intended  by  Congress  to  inaugurate  a  new  policy  for  the 
purpose  of  reasonably  controlling  interstate  commerce  rates 
and  the  dealings  of  carriers  with  reference  to  such  rates. 
Two  systems  were  necessarily  presented:  the  one  a  prohibi- 
tion against  the  exaction  of  all  unreasonable  rates  and  sub- 
ject to  this  restriction,  allowing  the  hourly  and  daily  play 
of  untrammelled  competition,  resulting  in  inequality  and  dis- 
crimination ;  the  other  imposing  a  like  duty  as  to  reasonable 
rates,  and  whilst  allowing  competition  subject  to  this  limita- 
tion, preventing  the  injurious  consequences  arising  from  a 
[871]  constant  and  daily  change  of  rates  between  connecting 
or  competing  lines,  thus  avoiding  discrimination  and  pref- 
erence as  to  persons  and  places. 

The  second  of  these  systems  is,  I  submit,  plainly  the  one 
embodied  in  the  Interstate  Commerce  Act.  At  the  outset 
reasonable  rates  are  exacted,  and  the  power  to  strike  down 
rates  which  are  unreasonable  is  provided.  In  the  subsequent 
provisions  discrimination  against  persons  and  against  places 
to  arise  from  daily  fluctuations  in  rates  is  guarded  against  by 
requiring  publication  of  rates  and  forbidding  changes  of  the 
published  rates,  whether  by  way  of  increase  or  reduction 
during  a  limited  time.  To  hold,  tihien,  the  contract  under  con- 
sideration to  be  invalid  when  it  simply  provides  for  uniform 
classification,  and  seeks  to  prevent  secret  or  sudden  changes 
in  ttie  published  rates,  would  be  to  avoid  a  contract  covered 
by  the  law  and  embodied  in  its  policy.  It  cannot,  I  think,  be 
correctly  said  that  whilst  the  avowed  purpose  of  the  contract 
in  question  embraced  only  the  foregoing  objects,  its  ulterior 
intent  was  to  bring  about  results  in  conflict  with  the  inter- 
state commerce  law.  The  answers  to  the  bill  of  complaint 
specially  denied  the  allegations  as  to  the  improper  motives  of 
the  parties  to  the  contract,  and  also  expressly  averred  their 
lawful  and  innocent  intention.  As  the  case  was  heard  upon 
bill  and  answer,  improper  motives  cannot  therefore  be  im- 
puted. Indeed,  the  opinion  of  the  court  sustains  this  view, 
since  it  eliminates  all  consideration  of  improper  motives  and 
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holds  that  the  validity  of  the  contract  must  depend  upon  its 
face,  and  deduces  as  a  legal  conclusion  from  this  premise  that 
the  contract  is  invalid,  because  even  reasonable  contracts  are 
embraced  within  the  purview  of  the  act  of  1890.  To  my 
mind,  the  judicial  declaration  that  carriers  cannot  agree 
among  themselves  for  the  purpose  of  aiding  in  the  enforce- 
ment of  the  provisions  of  the  interstate-  commerce  law,  will 
strike  a  blow  at  the  beneficial  results  of  that  act,  and  will 
have  a  direct  tendency  to  produce  the  preferences  and  dis- 
criminations which  it  was  one  of  the  main  objects  of  the  act 
to  frustrate.  The  great  complexity  of  the  subject,  the  nu- 
merous interests  concerned  in  it.  the  vast  area  over  which  it 
[872]  operates,  present  diflSculties  enough  without,  it  seems 
to  me,  its  being  advisable  to  add  to  them  by  holding  that  a 
contract  which  is  supported  by  the  text  of  the  law  is  invalid, 
because,  although  it  is  reasonable  and  just,  it  must  be  con- 
sidered as  in  restraint  of  trade. 

Nor,  do  I  think  that  the  danger  of  these  evil  consequences 
is  avoided  by  the  statement  that  if  the  contract  be  annulled, 
these  dangers  will  not  arise,  because  experience  shows  that 
contracts  such  as  that  here  in  question,  when  entered  into 
by  railroads,  are  never  observed,  and  therefore  it  is  just  as 
though  the  contract  did  not  exist.  How,  may  I  ask,  can 
judicial  notice  be  taken  of  this  fact,  when  it  is  said  that 
judicial  notice  cannot  be  taken  of  the  fact  that  there  are  such 
contracts?  How,  moreover,  may  I  ask,  can  it  be  said  on  one 
branch  of  the  case  that  the  contract,  although  reasonable, 
must  be  avoided,  because  it  is  a  contract  in  restraint  of  trade, 
and  then  on  the  other  branch  declared  that  contracts  of  that 
character  never  do  restrain  trade  because  they  are  never 
carried  out  between  the  parties  who  enter  into  them? 

There  is  another  contention  which,  I  submit,  is  also  un- 
sound, that  is  the  suggestion  that  it  is  impossible  to  say  that 
there  can  be  such  a  thing  as  a  reasonable  contract  between 
railroads  seeking  to  avoid  sudden  or  secret  changes  in  reason- 
able rates  because  the  question  of  railroad  rates  is  so  complex 
and  is  involved  in  so  much  difficulty  that  to  say  that  a  rate  is 
reasonable  is  equivalent  to  saying  that  it  must  be  fixed  by 
the  railroads  themselves,  as  no  mind  outside  of  the  officials  of 
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the  particular  roads  can  determine  whether  a  rate  is  reason- 
able or  not.  But  this  proposition  absolutely  conflicts  with 
the  methods  of  dealing  with  railroad  rates  adopted  in  Eng- 
land and  expressly  put  in  force  by  Congress  in  the  Interstate 
Commerce  Act  and  by  many  of  the  States  of  the  Union.  For 
years,  the  rule  in  England  was  reasonable  rates  enforced  by 
judicial  power,  and  subsequently  by  enactment  securing  such 
reasonable  rates  by  administrative  authority.  The  Interstate 
Commerce  Act  especially  provides  for  reasonable  rates,  and 
vests  primarily  in  the  commission,  and  then  in  the  courts  the 
power  to  enforce  the  provision  and  like  machinery  is  provided 
[873]  in  many  of  the  States.  Will  it  be  said  that  Congress 
and  other  legi^ative  bodies  have  provided  for  reasonable  rates 
and  created  the  machinery  to  enforce  them,  when  whether 
rates  are  reasonable  or  not  is  impossible  of  ascertainment? 
If  this  proposition  be  correct,  what,  may  I  ask,  becomes  of  the 
judgment  of  this  court  in  Cincinnati^  New  Orleans  c&c.  Rail- 
way Co.  V.  Interstate  Commerce  Commission^  162  U.  S.  184, 
where  it  is  held  that  the  order  of  the  commission  finding 
certain  rates  charged  by  a  railroad  to  be  unreasonable  was 
correct? 

In  conclusion,  I  notice  briefly  the  proposition  that  though 
it  be  admitted  that  contracts,  when  made  by  individuals  or 
private  corporations,  when  reasonable,  will  not  be  considered 
as  in  restraint  of  trade,  yet  such  is  not  the  case  as  to  public 
corporations,  because  any  contract  made  by  them  in  any 
measure  in  restraint  of  trade,  even  when  reasonable,  is  pre- 
sumptively injurious  to  the  public  interests,  and  therefore 
invalid.  The  fallacy  in  this  proposition  consists  in  overlook- 
ing the  distinction  between  acts  of  a  public  corporation  which 
are  ultra  vires  and  those,  which  are  not.  If  the  contract  of 
such  a  corporation  which  is  assailed  be  ultra  vires,  of  course 
the  question  of  reasonableness  becomes  irrelevant,  since  the 
charter  is  the  reason  of  the  being  of  the  corporation.  The 
doctrine  is  predicated  on  the  following  expressions  taken 
from  the  opinion  of  the  court  expressed  by  Mr.  Chief  Justice 
Fuller  in  Gibbs  v.  Baltimore  Oas  Co.,  180  U.  S.  396,  408 : 

"That  in  the  instance  of  business  of  such  a  character  that  it  pre- 
sumably cannot  be  restrained  to  any  extent  whatever  without  preju- 
dice to  the  public  interests,  courts  decline  to  enforce  or  sustain  con- 
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tracts  imposing  such  restraint,  however  partial,  because  in  c<mtra- 
vention  of  public  policy.  This  subject  Is  much  considered,  and  the 
authorities  cited  In  West  Virginia  Transportation  Co,  v.  Ohio  River 
Pipe  Line  Co.,  22  West  Va.  600;  Chicago  dc.  Qas  Co,  v.  Peoples  Oiu 
Co,,  121  Illinois,  530;  Westeni  Uniofh  Telegraph  Co,  v.  American  Union 
Telegraph  Co,,  65  Georgia,  160." 

But,  manifestly,  this  language  must  be  construed  with 
reference  to  the  facts  of  the  case  in  which  it  was  used.  What 
the  facts  were  in  that  case  is  shown  by  the  statement  in  the 
[374]  opinion  (p.  406)  that  the  contract  there  considered 
"  was  an  agreement  for  the  abandonment  by  one  of  the  com- 
panies of  the  discharge  of  its  duties  to  the  public."  It  is  also 
to  be  remembered  that  it  was  this  character  of  contract,  that 
is,  one  which  was  ultra  vires^  which  was  held  to  be  illegal  in 
the  West  Virginia,  Illinois  and  Georgia  cases,  which  were 
cited  in  the  Gibbs  case  in  support  of  the  excerpt  just  quoted. 
That  the  language  in  the  Gibbs  case  referred  to  conditions  of 
fact  like  that  there  passed  upon,  that  is,  contracts  ultra  vires, 
is  shown  by  the  subsequent  case  of  Chicago  (6c.  Railway  Co. 
V,  Pullman  Car  Co,,  139  U.  S.  79,  where  a  contract  of  the 
railway  company  was  assailed  as  in  restraint  of  trade,  and  the 
court  held  that  although  by  the  contract  the  company  had 
restrained  itself  for  a  long  period  of  years  from  using  other 
than  certain  drawing  room  and  sleeping  cars,  the  contract 
was  yet  a  valid  and  proper  contract.  Manifestly,  this  de- 
cision is  utterly  irreconcilable  with  the  view  that  in  the  case 
of  a  railroad  company,  every  restraint  imposed  by  contract 
upon  its  freedom  of  action  is  necessarily  injurious  to  the 
public  interests,  and  hence  invalid.  Indeed,  the  proposition 
that  any  restraint  of  its  conduct  which  a  railroad  may  create 
by  contract  is  invalid,  because  such  road  is  a  public  corpora- 
tion, is  demonstrated  to  be  erroneous  by  the  Interstate  Com- 
merce Act,  which,  in  the  provisions  heretofore  referred  to, 
not  only  expressly  authorizes,  but  in  some  instances,  com- 
mands agreements  from  which  restraint  of  the  action  of  the 
corporation  necessarily  arises. 

I  am  authorized  to  say  that  Mr.  Justice  Field,  Mr,  Jus- 
tice Gray,  and  Mr.  Justice  Shiras  concur  in  this  dissent 
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[629]    UNITED  STATES  v.  HOPKINS  ET  AL.* 
(Gircnit  Court,  D.  Kansas,  First  Dlvtsloa    September  20,  1897.) 
[82  Fed.,  529.] 

Monopolies  and  Restbaints  of  Trade. — In  a  salt  to  restrain  alleged 
yiolatioDs  of  the  law  of  Jnly  2,  1890,  against  trusts  and  monopolies 
affecting  Interstate  commerce,  the  existence  of  an  illegal  combi- 
nation among  the  defendants  Is  to  be  determined  not  alone  from 
what  appears  on  the  face  of  the  preamble,  rales,  and  by-laws  of 
their  association,  but  from  the  entire  sltnation,  and  the  practical 
worlsing  and  results  of  their  methods  of  doing  business,  as  dis- 
closed by  the  evidence.* 

Same — ^Live-Stock  Exchange. — ^The  defendants  were  members  of  n 
voluntary,  unincorporated  exchange  or  association  at  Kansas  City, 
and  had  agreed  to  be  bound  by  Its  articles  of  association,  rules, 
and  by-laws.  Their  business  consisted  in  receiving,  buying,  selling, 
and  handling,  as  commission  merchants,  live  stock  received  at  the 
Kansas  City  stocis  yards  from,  and  sold  for  shipment  to,  various 
states  and  territories.  These  stock  yards  furnished  the  only  avail- 
able public  market  for  that  purpose  for  an  exceedingly  large  area, 
including  many  states  and  territories.  One  of  the  rules  of  the 
association  fixed  a  minimum  rate  of  commissions  to  be  charged 
by  members  of  the  association,  and  prohibited  the  employment, 
by  any  commission  firm  or  cori^oratlon,  of  more  than  three  per- 
sons to  travel  and  solicit  business,  and  prohibited  the  sending  of 
prepaid  telegram  or  telephone  messages  quoting  the  markets;  and 
another  rule  shut  out  all  dealings  and  business  intercourse  between 
members  and  nonmembers.  Persons  attempting  to  carry  on  busi- 
ness without  joining  the  exchange  were  systematically  blacklisted 
and  boycotted,  and  thus  effectually  prevented  from  securing  or 
transacting  business.  Held,  that  the  association  was  an  illegal  com- 
bination to  restrict,  monopolize,  and  control  that  class  of  trade  and 
commerce. 

Same — Reasonableness  op  Restraints. — The  act  of  congress  is  aimed 
against  all  restraints  of  interstate  commerce,  and  its  purpose  is  to 
permit  commerce  between  the  states  to  flow  in  its  natural  channels, 
unrestricted  by  any  combinations,  contracts,  conspiracies,  or  mo- 
nopolies whatsoever.  The  reasonableness  of  the  restrictions  in  a 
given  case  is  immaterial. 

Commerce  between  the  States. — ^The  fact  that  the  place  of  business 
of  an  association  Is  located  upon  both  sides  of  the  line  dividing  two 

a  Appealed  to  the  Circuit  Court  of  Appeals,  Eighth  Circuit,  and  re- 
moved to  the  Supreme  Court  on  writ  of  certiorari  (84  Fed.,  1018). 
Memorandum  notation.  See  p.  748.  Reversed  by  Supreme  Court, 
with  direcUons  to  dismiss  the  bill  (171  U.  S.,  578).    See  p.  941. 

*  Syllabus  copyrighted,  1898,  by  West  Publishing  Co. 
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states  is  In  itself  of  no  material  importance  in  determining  whether 
the  business  transacted  by  it  is  commerce  between  the  states. 

Same. — ^The  shipments  of  live  stock  from  growers,  dealers,  and  traders 
in  various  states  and  territories  to  the  defendants  was  solicited  by 
the  latter  chiefly  through  personal  solicitation  of  traveling  agents, 
and  through  advertisements.  The  course  of  business  involved  fre- 
quent loans  to  shippers  in  other  states,  secured  by  chattel  mort- 
gages on  herds,  and  frequent  drafts  drawn  by  shippers  on  the 
defendants,  and  discounted  at  their  local  banks  in  other  states  on 
the  strength  of  bills  of  shipment  attached  thereto.  Shipments  were 
made  to  Kansas  City,  and  the  loans  or  drafts  paid  from  proceeds 
of  sale,  and  the  balance  remitted  to  the  shippers.  Sales  at  Kansas 
City  were  made  for  shipment  to  markets  in  other  states,  as  well 
as  for  slaughter  at  packing  houses  near  by.  The  traffic  was  of 
immense  proportions,  and  defendants  were  active  promoters,  and 
frequently  interested  parties,  and  gathered  in  for  sale  and  slaughter 
millions  of  cattle,  sheep,  and  hogs;  and  their  rules  and  regulations 
covered  the  entire  business,  and  extended  over  the  whole  field 
of  operation.  Held,  that  defendants  were  engaged  in  commerce 
between  the  states,  and  were  subject  to  the  provisions  of  the  law 
of  July  2, 1890,  against  trusts  and  monopolies. 

SuBJBOTS  OF  Interstate  Commebce. — The  live  stock  shipped  to  defend- 
ants from  other  states  through  their  solicitation  and  procurement, 
to  be  sold  to  a  large  extent  for  reshipment  to  [530]  other  states, 
or,  if  the  market  should  be  unsatisfactory,  for  reshipment  for  sale 
at  markets  In  other  states,  does  not  cease  to  be  the  subject  of 
interstate  commerce  as  soon  as  it  reaches  Kansas  City  or  is  there 
unloaded,  nor  until  It  has  been  so  acted  upon  that  it  has  become 
incorporated  and  mingled  with  the  mass  of  property  in  the  state. 

Same — Subjects  of  Intebstate  Commerce. — Live  stock  shipped  from 
various  states  to  the  yards  of  a  stock-yards  association  in  another 
state,  by  the  solicitation  and  procurement  of  the  members  thereof, 
to  be  there  sold,  or  to  be  reshipped  to  other  states,  if  the  market 
should  be  unsatisfactory,  does  not  cease  to  be  a  subject  of  inter- 
state commerce  as  soon  as  It  reaches  such  yards  and  Is  there  un- 
loaded, nor  until  it  has  been  further  acted  upon  so  as  to  become 
mingled  with  the  mass  of  property  in  the  state. 

The  bill  in  this  case  is  presented  under  the  act  of  congress 
of  July  2, 1890  (26  Stat.  209). 

It  charges  that  each  of  the  defendants,  about  300  in  number,  are 
members  of  a  voluntary,  unincorporated  association,  known  and  desig- 
nated as  the  "  Kansas  City  Live-Stock  Bxchange,"  and  have  adopted 
articles  of  association  and  rules  and  by-laws  whereby  they  have  agreed 
that  they  will  faithfully  observe  and  be  bound  by  the  same ;  that  the 
government  of  said  association  is  vested  in  a  l)oard  of  11  directors,  and 
its  officers,  consisting  of  a  president,  vice  president,  secretary,  and 
treasurer ;  its  place  of  business  is  in  a  building  situated  on  the  line  be- 
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tween  the  states  of  Missouri  and  Kansas,  and  that  defendants  trans- 
act business  partly  In  one  state  and  partly  In  the  other;  that  sub- 
stantially all  of  the  business  transacted  In  the  matter  of  receiving, 
buying,  selling,  and  handling  live  stock  at  the  Kansas  City  Stock 
Yards  Is  carried  on  by  defendants  and  other  members  of  said  exchange, 
as  commission  merchants ;  that  a  large  propoitlon  of  such  live  stock  Is 
shipped  from  the  states  of  Kansas,  Nebraska,  Colorado,  Texas,  Missouri, 
Iowa,  and  Arkansas,  and  the  territories  of  Oklahoma,  Arizona,  and 
New  Mexico,  and  is  sold  by  the  defendants  to  the  various  packing 
houses  in  Kansas  City  Mo.,  and  Kan.,  and  also  for  shipment  to  other 
markets;  that  a  vast  number  of  live  stock  is  thus  annually  received 
and  sold;  that  said  Kansas  City  market  is  a  public  market,  and  sup- 
plies a  large  number  of  packing  houses  in  Kansas  City,  Kan.,  and  Kan- 
sas City,  Mo.,  and  other  cities  in  different  states  of  the  Union ;  that 
the  Kansas  City  market,  next  to  Chicago,  is  the  largest  live*stock 
market  In  the  world ;  that,  under  the  practice  and  custom  at  said  yards, 
the  live  stock  there  received  is  delivered  to  commission  merchants, 
who  receive,  handle,  sell,  or  reship  the  same  for  the  consignors  and 
owners  thereof  to  other  states  and  territories,  charging  a  commission 
for  their  se^ices ;  that,  in  the  course  of  business  at  said  yards,  said 
stock  is  moved  and  shifted  from  one  state  to  the  other,  according  to  the 
convenience  of  said  Kansas  City  Stock-Yards  Company ;  that  a  large 
portion  of  said  stock  is  incumbered  by  mortgages,  executed  by  the 
owners  thereof  to  the  defendants,  members  of  said  exchange,  who 
advance  large  sums  of  money  to  growers  and  owners  of  cattle  to 
provide  the  means  to  feed  and  prepare  it  for  the  market;  that,  when 
such  cattle  are  ready  for  shipment,  they  are  consigned  to  the  defend- 
ants and  other  members  of  said  exchange,  who  have  made  such  ad- 
vancements, and  the  amount  thereof  and  interest  is  deducted  from  the 
proceeds  of  sale;  that  90  per  cent  of  the  members  of  said  exchange 
make  such  advancements;  that  said  stock  yards  accord  to  owners 
and  shippers  of  live  stock  the  only  available  means  at  that  place  for 
handling,  selling,  and  reshipping  live  stock ;  that,  by  reason  of  its  sit- 
uation, said  Kansas  City  Stock  Yards  are  the  only  available  public 
market  for  the  purchase  and  sale  of  live  stock  for  an  exceedingly 
large  territory  of  the  United  States,  and  the  only  available  means  for 
the  exchange  of  Interstate  traffic  between  the  states  and  territories 
named,  the  stock  being  sold  in  said  yards  to  be  shipped  to  other  states 
of  the  Union;  that  it  is  the  custom  among  a  large  number  of  cattle 
growers  and  shippers  who  consign  live  stock  to  the  Kansas  City  Stock 
Yards  to  draw  drafts  on  the  commission  merchants  to  whom  sucli 
stock  is  consigned,  and,  attaching  the  bill  of  lading  issued  by  the  car- 
rier therefor,  to  draw  money  on  said  drafts  from  local  banks,  and, 
when  presented  to  the  consignees,  said  drafts  are  paid  by  [531]  them 
in  Kansas  and  Missouri,  and  the  proceeds  remitted  to  the  banks  In 
the  various  towns  and  cities  where  the  live  stock  was  shipped;  that 
by  reason  of  the  fact  that  said  yards  are  in  the  states  of  Missouri 
and  Kansas,  and  the  live  stock  handled  and  sold  therein  is  at  times 
in  Kansas,  and  at  others  in  Missouri,  and  are  transported  from  differ- 
ent states  to  be  sold  and  shipped  to  other  states,  said  business  is  inter- 
state in  character,  and  can  only  be  controlled  by  federal  legislation, 
as  a  part  of  commerce  between  the  states.  The  bill  further  charges 
that,  if  the  person  or  partnership  to  whom  live  stock  is  consigned  at 
Kansas  City  is  not  a  member  of  said  exchange,  he  is  not  permitted 
to  sell  or  dispose  of  such  live  stock  on  the  Kansas  City  market,  for 
the  reason  that  the  defendants  and  all  other  commission  merchants 
doing  and  controlling  the  business  at  said  yards  are  required  by  the 
rules  of  said  exchange  to  refuse  to  buy  live  stock  or  in  any  manner 
deal  with  a  person  who  Is  not  a  member  of  said  exchange,  and  in  all 
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sacb  cases  the  owner  of  the  live  stock  is  compelled  to  reBhIp  tiie  i 
to  some  other  market,  and,  by  reason  of  said  unlawful  combination, 
is  prevented  from  delivering  said  live  stock  to  the  Kansas  City  Stock 
Yards ;  and  the  sale  of  the  same  is  thereby  hindered  and  delayed,  extra 
expense  and  loss  entailed  to  the  shipper,  and  an  obstmction  placed 
upon  the  marketing  of  such  live  stodc ;  that  among  other  roles  for  the 
government  of  said  exchange  are  the  following : 

"Rule  IX. — Commis8ion8. 

"  Section  1.  The  commissions  charged  by  members  of  this  associa- 
tion for  selling  live  stock  shall  not  be  less  than  the  following  named 
rates : 

"  Sec.  2.  Six  dollars  per  car  load  for  single-deck  car  loads  of  hogs 
or  sheep,  and  ten  dollars  per  car  load  for  double-deck  car  loads  of  the 
same :  provided,  members  of  this  exchange  may,  after  charging  com- 
missions as  above  provided,  pay  a  regular  sheep  salesman  on  these 
yards  a  sum  of  money  contingent  on  number  of  sheep  sold.  Said  sheep 
salesman  may  be  in  the  employ  of  other  members  of  the  exchange. 

"  Sec.  3.  Fifty  cents  per  head  for  cattle  of  all  ages.  In  par  loads  of 
twenty-four  or  more,  not  more  than  twelve  dollars  per  car  load ;  ten 
dollars  per  single-deck  car  loads,  and  eighteen  dollars  per  double-deck 
car  load  of  veal  calves. 

"  Sec.  4.  Fifty  cents  per  head  for  cattle,  and  twenty-five  cents  per 
head  for  calves,  and  ten  cents  per  head  for  hogs  and  sheep  in  mixed 
car  loads,  but  not  to  exceed  twelve  dollars  per  car  load.  Fifty  cents 
per  head  for  cattle  and  twenty-flve  cents  per  head  for  calves  driven 
Into  the  yards ;  and  ten  cents  per  head  for  hogs  and  sheep  for  sixty 
head  or  less.  More  than  that  number  shall  be  charged  for  at  car  load 
rates. 

"  Sec.  5.  Fifty  cents  per  head  for  buying  cattle  for  sto^kers  or  feed- 
ers: provided,  such  charges  shall  not  exceed  twelve  dollars  per  car 
load.  Six  dollars  per  single-deck  car  load  for  buying  sheep,  and  ten 
dollars  per  double-deck  car  load.  All  purchases  paid  for  by  a  com- 
mission house  or  shipping  clearance  made  by  same  shall  be  deemed  a 
purchase,  and  charged  for  as  above  provided. 

"  Sec.  6.  Not  less  than  four  dollars  per  single-deck  and  five  dollars 
per  double-deck  car  load  for  buying  live  hogs,  and  not  less  than  three 
cents  per  head  for  hogs  bought  by  the  head. 

•*  Sec.  7.  No  member  or  commission  firm  or  corporation  represented 
herein  shall  do  business  for  a  yard  trader  or  speculator  on  this  mar- 
ket for  less  charges  than  one-half  the  regular  commission. 

"  Sec.  8.  No  firm  shall  handle  the  business  of  a  nonresident  com- 
mission house  for  less  than  full  commissions,  except  said  consign- 
ments be  made  direct  to  said  nonresident  commission  house  from  one 
of  the  following  named  markets :  Chicago,  111. ;  East  St  Louis,  III. ; 
St  Louis,  Mo.;  Omaha,  Nebraska;  Wichita,  Kans. ;  Denver,  CJolo. ; 
Pueblo,  CJol. ;  St  Joseph,  Mo.;  Sioux  City,  la.;  Peoria,  111.;  Mil- 
waukee, Wis. ;   and  Ft.  Worth,  Tex. 

"  Sec.  9.  No  member  of  this  exchange  or  firm  or  corporation  repre- 
sented herein  shall  cause  or  allow  to  be  shipped  in  his  or  Its  name  any 
kind  of  live  stock  for  the  purpose  of  violating  any  of  the  provisions 
of  this  rule. 

"  Sec.  10.  No  agent,  solicitor,  or  employ^  shall  be  hired  except  upon 
a  stipulated  salary,  not  contingent  upon  commissions  earned  (save  as 
provided  in  section  2  of  this  rule).  No  solicitor  shall  be  employed  ex- 
cept as  a  bona  fide  traveling  agent,  who  shall  not  solicit  consignments 
local  to  his  own  neighbor-  [582]  hood  only,  nor  to  secure  his  individ- 
ual trade.    Nor  shall  any  agent,  solicitor,  or  employ^  be  hired  who 
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is  employed  by  any  other  party  of  parties,  or  who  Is  actively  engaged 
In  other  business  (saye  as  provided  in  section  2  of  this  rule).  Mem- 
bers of  this  exchange  must  file  with  the  secretary,  within  five  days  of 
employment,  the  names  and  addresses  of  their  solicitors.  More  than 
three  solicitors  shall  not  be  employed  at  one  time  by  a  commission 
firm  or  corporation.  Members  of  a  commission  firm  or  corporation — 
resident  or  nonresident  of  Kansas  City — ^may  travel  as  solicitors,  but 
must  be  registered  as  one  of  the  three  allowed  each  firm  or  corporation. 
It  shall  be  a  violation  of  this  rule  for  any  solicitor  representing  or 
claiming  to  represent  a  commission  firm  or  corporation  in  any  other 
market  to  solicit  for  any  Kansas  City  firm;  and  members  shall  be 
held  accountable  for  the  acts  of  any  solicitor  who,  under  the  gUlse 
of  soliciting  for  a  branch  house,  solicits  for  a  Kansas  City  firm  or  cor- 
poration. 

"  Sec.  11.  Any  member  of  this  association  or  firm  or  corporation 
represented  herein,  sending  or  causing  to  be  sent  a  prepaid  telegram 
or  telephone  message  quoting  the  markets,  giving  Information  as  to 
the  condition  of  the  same,  shall  be  fined  not  less  than  $100  nor  more 
than  $500.  If  said  fine  be  not  paid  within  three  days,  said  firm  or 
member  shall  be  suspended  until  said  fine  Is  paid :  provided,  however, 
that  prepaid  messages  may  be  sent  to  shippers  quoting  actual  sales  of 
their  stock  on  the  day  made;  also,  to  parties  desiring  to  make  pur- 
chases on  this  market 

"  Sec.  12.  Any  member  of  this  exchange  or  firm  or  corporation  in 
which  he  may  be  a  partner,  violating  any  of  the  provisions  of  this 
rule,  shall  be  fined  not  less  than  $500,  nor  more  than  $1,000,  for  the 
first  offense.  If  said  fine  be  not  paid  within  three  days,  said  member 
or  firm  may  be  suspended  from  membership  until  same  is  paid.  For 
a  second  offense,  said  member  or  firm  may  be  expelled  from  member- 
ship  In  the  exchange. 

"  Sec.  13.  From  such  fines  and  special  assessments,  the  exchange 
shall  pay  a  reward  of  $500  to  any  party  or  parties  furnishing  sufllclent 
evidence  to  convict  any  member  of  a  violation  of  any  of  the  provisions 
of  this  rule,  and  said  reward  shall  be  paid  immediately  after  con- 
viction. 

*•  Sec.  14.  For  the  purpose  of  making  effective  section  12  of  this  rule, 
when  the  treasurer  shall  not  have  on  hand  from  fines  collected  the 
sum  of  $500,  the  directors  shall  levy  a  special  assessment,  pro  rata,  on 
each  commission  firm  or  corporation  buying  or  seling  live  stock  in  this 
market  who  is  a  member  of  the  exchange ;  and  they  shall  continue  to 
levy  such  special  assessments  In  such  amounts  as  will  keep  a  fund  of 
$500  constantly  on  hand  for  this  purpose.  Said  fund  shall  be  kept  as 
a  special  fund,  and  shall  be  used  for  no  other  purpose. 

"Sec.  15.  Each  firm  or  corporation  represented  in  this  exchange 
shall  be  held  responsible  for  any  violation  of  this  rule  by  any  partj 
doing  any  portion  of  a  commission  business  in  its  name,  and  any 
penalty  Imposed  for  violation  of  the  foregoing  shall  be  on  account  of 
such  party.  If  not  paid  within  three  days,  the  firm  or  corporation 
doing  said  business  shall  sever  its  business  connections  with  such 
party  within  ten  days.  No  firm  or  corporation  shall  thereafter  do  any 
business  for  such  party  until  said  fine  is  paid. 

"Rule  XYl.^Limitations. 

••Section  1.  No  member  of  the  Kansas  City  Live-Stock  Exchange 
shall  transact  any  business  with  any  person  violating  any  of  the  rules 
or  regulations  of  this  exchange,  or  an  expelled  or  suspended  member, 
after  notice  of  such  violation,  suspension,  or  expulsion  has  been 
Issued  by  the  secretary  or  board  of  directors  of  the  exchange.** 
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The  bill  farther  charges  that  the  defendants,  by  the  adoption  of  said 
articles  of  association,  have  confederated  and  conspired  together  in 
violation  of  the  laws  of  the  United  States,  and  particularly  of  the  act 
of  congress  approved  July  2,  1890,  entitled  "An  act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopoKes,"  and  to 
monopolize  the  business  of  buying  and  selling  live  stock  at  the  Kansas 
City  market,  and  to  illegally  fix  and  establish  a  minimum  price  for 
buying  and  selling  the  same,  and  have  further,  in  restraint  of  trade 
and  commerce  between  the  states,  confederated  together  to  prevent 
and  restrain  the  free  transmission  of  information  regarding  the  state 
of  the  market  by  telegraphic  messages,  and  have  restricted  the  free 
^nployment  of  agents  and  solicitors  in  the  prosecution  of  business  at 
said  stock  yards ;  that  [533]  the  purpose  of  defendants  in  organizing 
said  exchange  is  to  prevent  the  shipment  of  any  live  stock  to  the 
Kansas  City  market,  unless  shipped  to  the  Kansas  City  Stock  Yards, 
and  to  defendants  or  other  members  of  said  exchange,  and  the  further 
purpose  was  to  compel  shippers  to  pay  to  defendants  and  their  asso- 
ciates the  commissions  provided  for  in  rule  9,  and  to  prevent  the 
shipment  and  sale  of  property  on  said  market  unless  such  commissions 
were  so  paid.  The  bill  further  charges  that  It  was  also  the  purpose 
of  said  defendants  and  their  associates  to  monopolize  the  business  of 
receiving,  handling,  and  selling  live  stock  received  at  said  market,  and 
also  to  prevent  its  sale  by  any  person  not  a  member  of  said  exchange, 
and  to  obstruct  and  retard  the  owners  of  such  live  stock  in  the  sale 
of  the  same  on  the  market  at  Kansas  City.  Thereupon  the  com- 
plainant  prays  for  a  decree  dissolving  said  exchange,  and  for  an  in- 
junction against  said  defendants,  restraining  them  from  enforcing  or 
acting  pursuant  to  the  rules  and  by-laws  of  said  association. 

The  defendants,  for  answer  to  said  bill,  admit  the  organization  of 
said  defendants  into  an  association  known  as  the  "  Kansas  City  Live- 
stock Exchange,"  and  aver  that  similar  associations,  under  the  names 
of  "  Boards  of  Trade "  or  "  Exchanges,"  exist  in  practically  every 
city  of  importance  in  the  United  States,  devoted  to  the  buying  and 
selling  of  stocks,  bonds,  grain,  live  stock,  petroleum,  and  all  other 
products,  with  similar  rules  for  government  and  transaction  of  busi- 
ness, in  order  that  competition  between  the  m^nbers  may  be  fair 
and  reasonable;  that  said  methods  are  sanctioned  by  the  experience 
of  the  commercial  world,  and  tend  to  develop  trade  and  commerce,  and 
not  to  restrict  the  sama  The  preamble  of  their  organization  is  as  fol- 
lows :  "  We,  the  undersigned,  for  the  purpose  of  organizing  and  main- 
taining a  business  exchange,  not  for  pecuniary  profit  or  gain,  nor  for 
the  transaction  of  business,  but  to  promote  and  protect  all  interests 
connected  with  the  buying  and  selling  of  live  stock  at  the  Kansas 
City  Stock  Yards,  and  to  promulgate  and  enforce  amongst  the  members 
correct  and  high  moral  principles  in  the  transaction  of  business,  have 
associated,  ourselves  together,  under  the  name  of  '  Kansas  City  Live- 
stock Exchange,'  and  hereby  agree  each  with  the  other  that  we  will 
faithfully  observe  and  be  bound  by  the  following  rules  and  by-laws, 
and  such  new  rules,  additions,  or  amendments  as  may  from  time  to 
time  be  adopted  In  conformity  with  the  provisions  thereof,  from  the 
date  of  organization,  by  the  election  of  a  board  of  directors  and  other 
officers,  as  prescribed  by  rule  1."  The  defendants  deny  that  through 
their  membership  substantially  all  of  the  business  of  buying  and  sell- 
ing live  stock  at  Kansas  City  is  carried  on.  On  the  contrary,  any  per- 
son desiring  to  sell  live  stock  at  said  city  is  under  no  obligation  to 
employ  a  commission  merchant,  but  is  at  full  liberty  to  act  for  him- 
self, and  the  stock-yards  company  extends  to  such  person  all  the  privi- 
leges and  facilities  afiforded  by  it;  and  persons  desirii\^  to  purchase 
live  stock  at  the  yards  may,  and  they  constantly  do,  purchase  direct 
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from  the  owners  and  very  much  the  largest  part  of  the  cattle  pur- 
chased for  feeding  is  l>ought  without  the  employment  of  any  commis- 
sion merchant  The  only  restriction  upon  members  of  the  exchange 
is  that  contained  in  rule  16,  viz.  that  they  will  not  deal  with  a  person 
as  a  commission  merchant  who  violates  the  rules  of  the  exchange,  or 
who  is  a  suspended  or  expelled  member  thereof.  It  is  further  averred 
that  the  Kansas  City  market  is  not  a  public  market,  but  is  of  a  pri- 
vate character  merely.  Defendants  further  aver  that  with  the  excep- 
tion of  the  firm  of  Greer,  Mills  &  Co.,  which  was  first  suspended  from 
membership  In  the  exchange  for  nonpayment  of  a  fine  imposed  for  a 
violation  of  the  rules  thereof,  and  which  subsequently  voluntarily 
withdrew  from  said  exchange,  all  of  the  commission  merchants  at 
said  yards  are  members  of  the  exchange.  Defendants  further  aver 
that,  whenever  drafts  are  drawn  on  a  commission  merchant,  they  are 
paid  either  at  the  place  where  payable  by  the  terms  thereof,  or  on 
presentation  to  the  drawee ;  and  that  such  place  of  payment  Is  either 
in  the  state  of  Kansas  or  Missouri,  according  as  the  particular  trans- 
action is  closed.  Defendants  are  informed  by  counsel,  and  believe, 
that  the  exercising  of  their  occupation  is  not  commerce  between  the 
states,  within  the  meaning  of  the  constitution  or  laws  of  the  United 
States;  that  it  is  not  true  that  a  consignor  of  live  stock  is  not  per- 
mitted or  cannot  sell  the  same  at  said  yards,  or  that  the  members  of 
said  exchange  refuse  to  deal  with  a  nonmember  thereof.  It  is  not  true 
that  any  person  shipping  live  stock  to  said  yards,  and  refusing  [534] 
to  employ  a  member  of  said  exchange,  is  compelled  to  reship  the  same 
to  some  other  market  Defendants  deny  that  there  Is  any  unlawful 
combination  among  them,  or  that  any  person  Is  prevented  from  deliver- 
ing stock  to  the  Kansas  City  Stock  Yards,  or  that  the  sale  thereof  is 
hindered  or  delayed,  or  expense  or  loss  to  the  shipper  entailed,  or 
any  obstruction  or  embargo  placed  upon  the  marketing  of  any  live 
stock.  Defendants  deny  that  any  of  the  rules  of  said  association  are 
in  restraint  of  commerce  between  the  states,  or  otherwise.  Defend- 
ants deny  that  they  have  confederated  together,  in  violation  of  the 
laws  of  the  United  States,  to  monopolize  the  business  of  buying  and 
selling  live  stock  at  said  yards,  or  to  Illegally  fix  a  minimum  price 
for  buying  and  selling  such  live  stock,  or  to  restrain  the  free  trans- 
mission of  information  respecting  the  state  of  the  Kansas  City  market 
by  telegraphic  messages,  or  restrict  the  free  employment  of  agents  or 
solicitors  in  said  business ;  that  experience  has  shown  that,  to  the  suc- 
cess of  such  an  organization,  It  is  absolutely  essential  that  there  should 
be  a  uniform  schedule  of  commissions,  and  that  all  members  should 
observe  the  same;  and  that  by  permitting  evasions  or  violations  of 
sucli  schedule,  a  condition  is  created  by  which  irresponsible  persons 
might  and  would  bring  about  a  state  of  unhealthy  cutting  of  prices,— 
a  practice  unfair  to  shippers  and  purchasers,  and  ruinous  to  responsi- 
ble persons  who  carry  on  the  occupation  of  commission  merchants 
fairly.  They  have  no  desire  to  prevent  any  person  from  acting  as  a 
conm:iission  merchant  at  Kansas  City,  but  they  admit  that  It  Is  not 
to  the  interest  of  the  public  or  shippers  to  employ  nonmembers,  and 
that  individually  and  collectively  the  provisions  of  their  articles  of 
association  are  invoked  for  the  purpose  of  preventing  the  success  of 
any  competitor,  either  in  his  efforts  to  destroy  said  exchange,  or  to 
succeed  in  driving  the  competitors  of  such  parties  from  the  field. 

The  act  of  congress  of  July  2,  1800  (26  Stat  209)  under  which  this 
proceeding  is  brought,  provides  as  follows : 

''Section  1.  Bvery  contract  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce  among 
the  several  states,  or  with  foreign  nations,  is  hereby  declared  to  be 
UlesaL    •    •    • 
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'*  Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monop- 
olize or  combine  or  conspire  with  any  other  person  or  persons  to 
monopolize  any  part  of  the  trade  or  commerce  among  the  seTeral 
states,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  mis- 
demeanor.   *    *    * " 

Section  4  gives  to  circuit  courts  of  the  United  States  jurisdiction 
to  prevent  and  restrain  violations  of  the  act,  and  makes  it  the  duty 
of  the  district  attorney,  under  directions  of  the  attorney  general,  to 
institute  proceedings  in  equity  to  restrain  such  violations. 

W.  0.  Perry ^  United  States  Attorney. 

Karnes^  Holmes  &  Krauthoff^  McGrew^  Watson  dk  Watson^ 
and  Hutchings  &  KepUnger^  for  defendants. 

Foster,  District  Judge  (after  stating  the  facts). 

It  will  be  observed  tliat  the  answer  of  the  defendants 
denies  and  puts  in  issue  the  allegations  of  the  bill  charging  a 
combination  or  conspiracy  or  contract  in  restraint  of  trade  or 
commerce,  and  denies  any  monopoly  or  attempt  to  monopo- 
lize or  combinaticm  to  monopolize  any  part  of  the  trade  or 
commerce  among  the  several  states,  and  denies  that  the  busi- 
ness for  which  the  exchange  was  oiganized,  and  in  whidi  its 
members  are  engaged,  comes  under  the  class  of  commerce  or 
trade  among  the  states. 

The  first  question,  whether  there  is  any  combination  in 
restraint  of  trade  or  commerce,  or  a  combination  to  monopo- 
lize any  part  of  trade  or  commerce,  on  the  part  of  the  defend- 
ant association,  is  to  be  determined,  not  alone  from  what 
appears  upon  the  face  of  its  preamble,  rules,  and  by-laws, 
but  from  the  entire  situation  and  the  prac-  [636]  tical  work- 
ing and  results  of  the  defendants'  methods  of  doing  busi- 
ness, as  disclosed  by  the  testimony  in  the  case.  The  defend- 
ant association  is  located  at  Kansas  City,  on  the  line  between 
Kansas  and  Missouri,  in  the  inmiediate  vicinity  of  the  Kan- 
sas City  Stock  Yards,  and  in  close  association  therewith, 
being  tenants  of  said  stock-yards  company.  Said  yards, 
with,  perhaps,  the  exception  of  the  yards  at  Chicago,  are 
the  largest  in  the  country,  and  handle  great  numbers  of  live 
stock.  These  yards,  the  packing  houses,  and  this  exchange 
are  all  situated  at  the  gateway  through  which  flows  the  great 
stream  of  commerce  of  several  states  and  territories,  and 
among  all  the  business  tributary  to  this  locality  probably 
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ncme  is  as  important  as  the  live-stock  business  and  the  vari- 
ous industries  connected  therewith.  The  defendant  associ- 
ation is  entirely  voluntary  in  form,  and  does  not  directly 
require  any  person  engaging  in  the  live-stock  commission 
business  to  become  a  member;  but  it  will  be  observed  that 
rule  16  prohibits  any  member  from  dealing  with  any  person 
violating  any  of  the  rules  or  regulations  of  the  exchange,  or 
an  expelled  or  suspended  member,  after  notice  of  such  sus- 
p^ision  has  been  issued  by  the  secretary  or  board  of  directors. 
In  practice,  as  amply  appears  from  the  testimony  of  many 
witnesses,  this  rule  shuts  out  all  dealings  and  business  inter- 
course between  members  and  nonmembers  of  the  association. 
It  is  shown  beyond  cavil  that  the  entire  membership  of  the 
associaticm  regards  a  commission  merchant  attempting  to  do 
business  at  the  Kansas  City  Stock  Yards  without  joining  the 
exchange  as  one  violating  this  rule,  and  treat  him  accord- 
ingly. And  this  construction  is  a  natural  one,  for  a  compli- 
ance with  the  rules  of  the  exchange  requires  a  party  to  sub- 
scribe to  its  rules  and  by-laws,  and  to  pay  a  membership  fee 
(which  is  now  $2,500),  to  pay  his  assessments,  and  observe 
all  other  requirements,  including  the  fees  and  commissions 
fixed  for  handling  live  stock;  and  it  may  well  be  said  that 
any  dealer  or  broker  does  business  in  violation  of  these  rules 
who  does  business  at  all  and  fails  to  join  the  association. 
The  testimony  discloses  several  instances  of  parties  attempt- 
ing to  enter  the  field,  and  do  business  there,  without  joining 
the  exchange;  and  in  every  instance,  imless  protected  by  the 
courts,  they  have  been  compelled  to  abandon  the  imdertaking. 
All  parties  now  engaged  in  the  business  are  members  of  the 
exchange,  except  Greer,  Mills  &  Co.,  who  are  making  a  fight 
in  the  courts  to  maintain  their  business,  and  are  temporarily 
proptected  by  injunction.  It  appears  from  the  testimony  that 
any  person  or  partn^ship  attempting  to  carry  on  business 
independent  of  the  association  is  invited  to  apply  for  mem- 
bership, and  if  he  fails  to  do  so,  or  if  rejected,  and  attempts 
to  proceed,  his  name  is  written  on  a  bladsboard  kept  for 
public  use  in  the  exchange  building,  and  all  memb^  are 
warned  against  dealing  with  him.  This  admcmition  is  strictly 
obeyed,  and  such  person  is  boycotted.  The  outcome  is  in- 
evitable.   The  combined  opposition  of  three  himdred  men 
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against  one  can  produce  but  one  result.  Almost  every  pur- 
chaser or  vendor  of  live  stock,  including  the  great  packing 
houses,  does  business  through  commission  merchants,  and 
nearly  the  entire  volume  of  live  stock  received  at  the  yards 
is  consigned  to  and  con-  [536]  trolled  by  these  merchants, 
members  of  the  exdiange.  In  vain  does  the  outside  dealer 
offer  attractive  bargains  for  the  sale  or  purchase  of  stock; 
they  will  have  no  intercourse  with  him.  This  state  of  affairs 
is  known  and  circulated  among  stock  growers  and  shippers, 
and  they  dare  not  ship  their  stock  to  this  boycotted  broker 
or  firm.  These  facts  are  established  and  amplified  by  a  mul- 
titude of  witnesses.  The  object  and  purpose  of  the  exchange 
is  written  across  its  face,  where  all  can  read.  It  is  to  control 
and  monopolize  the  entire  business  of  buying  and  selling  live 
stock  at  the  Kansas  City  Stock  Yards.  It  is  clearly  a  combi- 
nation to  restrict,  control,  and  monopolize  that  class  of  trade 
and  commerce.  The  defendants  declare  that  the  rules,  regu- 
lations, and  prices  for  doing  the  business  are  all  reasonable 
and  fair  and  for  the  best  interests  of  buyer  and  seller.  Pos- 
sibly that  is  so,  although  it  is  not  apparent,  looking  at  the 
interests  of  the  stock  grower  or  purchaser,  why  the  number 
of  solicitors  of  business  should  be  limited  to  three  for  each 
firm,  or  why  there  should  be  a  restriction  on  telegraphic  in- 
formation as  to  the  state  of  the  market,  or  why  he  should  be 
compelled  to  pay  a  commission  of  50  cents  a  head  on  cattle 
when  he  paid  25  cents  before  the  exchange  was  organized, 
or  why  there  should  be  discriminating  diarges  on  stock  from 
different  localities. 

Counsel  for  defendants  have,  with  commendable  zeal  and 
industry,  submitted  for  our  consideration  the  rules  of  a 
great  number  of  exchanges  and  boards  of  trade  throughout 
the  cities  of  the  United  States,  dealing  in  corporate  stocks, 
grains,  live  stock,  and  various  other  things,  and  contend 
tiist  they  are  essential,  if  not  indispensable,  to  the  commerce 
and  business  interests  of  the  country,  and  that  to  grant  the 
prayer  of  this  bill  would  be  the  deathblow  of  those  institu- 
tions. Courts  cannot  shut  their  eyes  to  the  results  of  their 
judicial  conclusions,  but  how  far  such  results  should  control 
those  conclusions  depends  on  several  conditions,  not  neces- 
sary to  discuss  here;  nor  would  it  be  proper  to  consider  here 
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what  effect  this  act  of  congress  may  have  on  these  organiza- 
tions, or  any  of  them.  I  may  be  permitted  to  say,  however, 
that  the  methods  and  aims  of  many  of  these  exchanges  and 
boards  of  trade  are  not  altogether  beneficial  to  the  business 
and  commerce  of  the  country.  That  they  are  beneficial  to 
the  members,  and  perhaps  to  the  locality,  may  be  admitted. 
It  must  also  be  admitted  that  a  properly  conducted  agency  or 
medium  through  which  the  vendor  and  vendee  may  readily 
sell  and  buy  everything  that  enters  into  commerce  or  trade  is 
demanded  by  the  business  interests  of  the  whole  country ;  but 
this  agency  should  not  be  permitted  to  tamper  with  or  in  any 
way  impede  or  restrain  the  natural  flow  of  the  stream  of 
industry  or  commerce.  The  crying  complaint  of  to-day,  and 
the  great  menace  to  the  welfare  of  the  people,  is  the  tendency 
of  wealth  to  monopolize  and  control,  by  trusts  and  combina- 
tions, the  products  and  industries  of  the  country ;  and  it  must 
be  confessed  by  every  thoughtful  observer  that  many  of  the 
so-called  stock  and  produce  exchanges  are  among  the  most 
potent  instruments  for  the  accomplishment  of  these  purposes 
by  speculators  and  adventurers.  Men  who  add  nothing  to 
the  productive  wealth  of  [537]  the  country  grow  rich  or 
poor  by  gambling  on  the  wealth  produced  by  others.  Men 
are  daily  selling,  through  these  exchanges,  millions  of  bush- 
els of  com,  wheat,  and  other  produce,  who  neither  have  nor 
expect  to  have  a  bu^el ;  and  others  are  buying  millions,  who 
never  expect  to  receive  a  bushel.  Both  sides  are  tampering 
with  the  normal  prices  fixed  by  the  law  of  supply  and  de- 
mand, and  attempting,  by  false  and  dishonest  means  and 
methods,  to  serve  their  ends.  The  courts  have  imiformly 
condemned  this  class  of  business  as  illegal,  and,  though  it  is 
under  the  ban  of  the  law,  it  still  flourishes.  The  remedy 
must  be  looked  for  in  legislaticm,  and  not  in  the  courts  alone. 
This  act  of  congress  is  aimed  against  all  restrictions  of 
interstate  commerce,  and  we  need  not  discuss  the  reasonable- 
ness of  such  restrictions.  It  is  evidently  the  purpose  of  the 
law  to  permit  commerce  between  the  states  to  flow  in  its 
natural  channels,  imrestricted  by  any  combinations,  con- 
tracts, or  conspiracies,  or  monopolies  whatsoever.  U.  8.  v. 
Tram-Missouri  Freight  A8s%  166  U.  S.  290, 17  Sup.  Ct  640; 
U.  S.  V.  E.  C.  Knight  Oo.,  166  U.  S.  1,  16  Sup.  Ct  249; 

10870*'~S.  Doc.  Ill,  62-1,  vol  1 47 
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Leiay  v.  Hardin,  135  U.  S.  107,  10  Sup.  Ct.  681;  WaUing  t. 
Michigan,  116  U.  S;  454,  6  Sup.  Ct  454;  Bobbins  v.  Taxing 
Dist.,  120  U.  S.  490,  7  Sup.  Ct  592. 

But  one  material  question  remains  in  the  case:  Is  the 
business  in  which  the  defendants  are  engaged  commerce  be- 
tween the  states?  The  circumstance  that  their  place  of  busi- 
ness is  located  on  both  sides  of  the  line  between  the  states  of 
Kansas  and  Missouri  is,  in  my  opinion,  a  fact  of  no  material 
importance  in  the  solution  of  this  question ;  no  more  than 
would  be  the  fact  that  the  business  of  a  farmer  or  manu- 
facturer was  so  located,  and  that  he  passed  from  one  state 
to  the  other  for  his  convenience  in  the  transaction  of  his 
usual  business.  The  method  of  business  of  the  defendants 
is  as  follows:  The  shipment  of  live  stock  from  growers, 
dealers,  and  traders  in  Kansas,  Colorado,  Nebraska,  Missouri, 
Texas,  New  Mexico,  Arizona,  Oklahoma,  and  other  states 
and  territories  is  solicited  by  the  conmiission  merchant  in 
various  ways,  but  largely  by  the  personal  solicitation  of 
agents  who  travel  about  the  country  and  interview  the  stock 
men.  Frequently  the  commission  man  makes  loans  of  money 
on  the  herds,  secured  by  chattel  mortgage.  The  consignment 
of  the  stock  is  made  to  the  commission  man  or  firm  at  the 
Kansas  City  Stock  Yards,  and  there  unloaded.  Frequently 
the  shipper  draws  on  the  consignee  through  his  local  bank 
with  the  bill  of  shipment  attached;  and,  when  the  stock  is 
sold,  the  loan  on  the  cattle,  or  the  draft  on  the  consignee,  as 
the  case  may  be,  is  paid  out  of  the  proceeds,  and  the  balance 
remitted  to  the  shipper.  While  the  broker  is  soliciting  con- 
signments of  stock  for  sale,  he  is  also  on  the  alert  for  pur- 
chasers. He  sells  the  stock  without  regard  to  its  destina- 
tion.  Some  is  reshipped  to  other  markets  in  other  states, 
notably  to  Chicago  and  St.  Louis.  Much  of  it,  especially 
hogs,  is  slaughtered  at  the  large  packing  houses  near  by,  in 
Kansas  and  Missouri.  Is  this  business,  so  conducted,  inter- 
state commerce,  or  merely  an  incident  or  aid  to  such  com- 
merce? 

Commerce  among  the  states  has  been  defined  as  follows: 

"Commerce  with  foreign  countries  and  among  the  states,  strictly 
considered,  consists  In  interconrse  and  tmfflc,  Including  in  these 
terms  navigation  and  [538]   the  transportation  and  transit  of  per- 
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sons  and  property,  as  well  as  the  purchase,  sale,  and  exchange  of 
commodities."  County  of  Mobile  v,  Kimhalh  102  U.  S.  691;  GUm- 
cester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196,  5  Sup.  Ct  82a 

In  Re  Greene  J  52  Fed.  118,  Judge  Jackson  says: 

"  In  the  application  of  this  comprehensive  definition,  It  Is  settled  by 
the  decisions  of  the  supreme  court  that  such  comm^ce  includes,  not 
only  the  actual  transportation  of  commodities  and  persons  between 
the  states,  but  also  the  instrumentalities  and  processes  of  such  trans- 
portation; that  It  includes  all  the  negotiations  and  contracts  which 
have  for  their  object,  or  Involve  as  an  element  thereof,  such  transmis- 
sion or  passage  from  one  state  to  another." 

In  U.  S.  V.  E.  C.  Knight  Co.,  156  U.  S.  18, 15  Sup.  Ct  264, 
Mr.  Chief  Justice  Fuller,  speaking  for  the  court,  says: 

"  The  regulation  of  commerce  applies  to  the  subjects  of  commerce, 
and  not  to  matters  of  Internal  police.  Contracts  to  buy,  sell,  or  ex- 
change goods  to  be  transported  among  the  several  states,  the  trans- 
portation and  Its  instrumentalities,  and  articles  bought,  sold,  or  ex- 
changed for  the  purpose  of  such  transit  among  the  states,  or  put  In 
the  way  of  such  transit,,  may  be  r^^lated,  but  this  Is  because  they 
form  part  of  Interstate  trade  or  commerce." 

It  has  been  repeatedly  held  by  the  supreme  court  that  a  per- 
son soliciting  orders  for  goods  or  freights  to  be  shipped  from 
one  state  to  another,  and  express  agents  transporting  goods 
from  state  to  state,  are  engaged  in  commerce  betvv^een  the 
states,  and  a  local  tax  or  license  cannot  be  imposed  for  trans- 
acting such  business.  WalUnff  v.  Michigan,  116  U.  S.  446, 
6  Sup.  Ct.  454;  Pickard  v.  Gar  Co.,  117  U.  S.  34,  6  Sup.  Ct. 
635;  Bobbins  v.  Tawing  Diet,  120  U.  S.  489,  7  Sup.  Ct.  592; 
Asfier  V.  Texas,  128  U.  S.  129,  9  Sup.  Ct.  1;  McCall  v.  Gali- 
fomia,  136  U.  S.  104,  10  Sup.  Ct.  881;  Norfolk  <6  W.  R. 
Co.  V.  Pennsylvania,  136  U.  S.  114,  10  Sup.  Ct.  958;  Crut- 
cher  V.  Kentucky,  141  U.  S.  47, 11  Sup.  Ct.  851 ;  Brennan  v. 
City  of  TitusvUle,  153  U.  S.  289,  14  Sup.  Ct.  829;  Miwne- 
sota  V.  Barber,  136  U.  S.  313,  10  Sup.  Ct.  862.  It  has  also 
been  held  that  telegraphy  between  the  states  is  interstate 
commerce.  Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  8  Sup. 
Ct.  1380;  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96 
U.  S.  1 ;  Telegraph  Co.  v.  Texas,  105  U.  S.  460.  The  ques- 
tion of  what  constitutes  commerce  between  the  states,  and  thus 
protected  by  the  constitution,  and  that  which  is  merely  an 
incident  or  aid  to  such  commerce,  and  exempt  from  federal 
control,  has  been  much  considered  by  the  federal  courts,  and 
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sometiines  the  line  of  distinction  is  difficult  of  discernment 
Having  a  watchful  regard  for  the  police  powers  of  the  states, 
and  the  right  of  taxation,  the  federal  courts  have  carefully 
discriminated  in  these  cases,  so  that  the  general  government 
should  take  nothing  to  itself  not  fairly  delegated  by  the  con- 
stitution. Nathan  v.  Louisiana^  8  How.  73 ;  GrutcJier  v.  Ken- 
tucky, 141  U.  S.  47, 11  Sup.  Ct  851 ;  Bvdd  v.  New  York,  143 
U.  S.  517, 12  Sup.  a.  468;  Kidd  v.  Pearson,  128  U.  S.  1-20, 
9  Sup.  Ct.  6;  Z7.  /S.  v.  E.  G.  Knight  Co.,  156  U.  S  1, 15  Sup. 
Ct.  249;  Munn  v.  Illinoisy  94  U.  S.  113;  In  re  Greene,  62 
Fed.  113;  Henderson  v.  Mayor,  etc.,  92  U.  S.  259;  Coving- 
ton (&  0.  Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  14  Sup.  Ct 
1087;  Henderson  Bridge  Go.  v.  Kentucky,  166  U.  S.  150,  17 
Sup.  Ct  532. 

Perhaps  a  fair  test  of  the  character  of  defendants'  rules 
and  by-laws  would  be  presented  by  these  questions :  Could  a 
state,  by  leg-  [539]  islation,  impose  on  tiiis  traffic  the  re- 
strictions and  regulations  demanded  by  these  rules  and  by- 
laws? Could  it  limit  the  number  of  agents  a  merchant 
should  have  soliciting  business  in  other  states?  Could  it  re- 
strain telegraphic  communication  between  points  in  different 
states?  Could  it  make  a  discrimination  in  rates  for  handling 
stock  shipped  from  different  localities  outside  of  the  state? 
It  is  indisputable  that  all  the  live  stock  shipped  to  these 
defendants  for  sale  from  states  other  than  Kansas  and  Mis- 
souri, after  it  has  entered  the  current  of  commerce  between 
the  states,  continues  and  remains  the  subject  of  such  com- 
merce until  the  transportation  is  terminated,  and  the  prop- 
erty becomes  a  part  of  the  general  property  of  the  state.  It 
is  also  well  settled  that,  while  this  property  is  the  subject 
of  interstate  commerce,  no  state,  mimicipality,  or  other  power 
but  congress  can  impose  taxes,  restrictions,  or  regulations 
upon  it,  except  so  far  as  is  proper,  in  the  exercise  of  police 
regulations,  for  the  protection  of  the  health,  morals,  and 
person  of  the  citizen,  and  except  for  proper  charges  and 
regulations  for  the  use  of  local  instruments  as  aids  or  inci- 
dents to  such  commerce,  such  as  docks,  bridges,  wharves, 
elevators,  ferries,  pilotage,  etc.,  when  congress  has  not  acted 
in  the  matter. 

In  the  case  of  Bowman  v.  Railway  Co.,  125  U.  S.,  at  page 
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497,  8  Sup.  Ct.  704,  Mr.  Justice  Matthews  lays  down  this 
principle  in  the  following  language: 

"It  is  also  an  established  principle*  ad  already  indicated,  that  the 
only  way  in  which  commerce  Ijetween  the  states  can  be  legitimately 
affected  by  state  laws  Is  when,  by  virtue  of  Its  police  power  and 
its  Jurisdiction  over  persons  and  property  within  its  limits,  a  state 
provides  for  the  security  of  the  lives,  limbs,  health,  and  comfort  of 
persons,  and  the  protection  of  property,  or  when  it  does  those  things 
which  may  otherwise  incidentally  affect  commerce, — such  as  the  es- 
tablishment and  regulation  of  highways,  canals,  railroads,  wharves, 
ferries,  and  other  commercial  facilities ;  the  passage  of  inspection  laws 
to  secure  the  due  quality  and  measure  of  products  and  commodities; 
the  passage  of  laws  to  regulate  or  restrict  the  sale  of  articles  deemed 
injurious  to  the  health  or  morals  of  the  community ;  the  imposition  of 
taxes  upon  persons  residing  within  the  state  or  belonging  to  its  popu- 
lation, and  upon  avocations  and  employments  pursued  therein,  not 
directly  connected  with  foreign  or  interstate  commerce  or  with  some 
other  employment  or  business  exercised  under  authority  of  the  consti- 
totion  and  laws  of  the  United  States;  and  the  imposition  of  taxes 
upon  all  property  within  the  state,  mingled  with  and  forming  part  of 
the  great  mass  of  property  therein.  But,  in  making  such  internal 
r^ulatlons,  a  state  cannot  impose  taxes  upon  persons  passing  through 
the  state,  or  coming  into  it  merely  for  a  temporary  purpose,  especially 
if  connected  with  interstate  or  foreign  commerce;  nor  can  it  impose 
such  taxes  upon  property  imported  into  the  state  from  abroad,  or  from 
another  state,  and  not  yet  become  a  part  of  the  common  mass  of  prop- 
erty therein ;  and  no  discrimination  can  be  made  by  any  such  regula- 
tions adversely  to  the  persons  or  property  of  other  states;  and  no 
regulations  can  be  made  directly  affecting  interstate  conunerce." 

Bowman  v.  Railway  Co.^  125  U.  S.  465,  8  Sup.  Ct  689, 
1062;  License  Casea^  5  How.  504: ;  Passenger  Cases^  7  How. 
283;  Nathan  v.  Louisiana^  8  How.  73;  Freight  Tax  Case^  15 
Wall.  232;  Leisy  v.  Hardin,  135  U.  S.  100,  10  Sup.  Ct.  681 
{Original  Paxikage  Case) ;  Henderson  v.  Mayor,  92  U.  S. 
259;  Kentucky  <6  /.  Bridge  Go.  v.  Louisville  d&  N.  R.  Co., 
87  Fed.  567;  Ouy  v.  Baltimore,  100  U.  S.  434;  Railway 
Co.  V.  Becker,  82  Fed.  849;  Phimley  v.  Massachusetts,  155 
[6401  U.  S.  461, 15  Sup.  Ct  154;  Covington  <6  C.  Bridge  Co. 
V.  Kentucky,  154  U.  S.  204, 14  Sup.  Ct  1087 ;  U.  S.  v.  Addyston 
Pipe  cfe  Steel  Co.,  78  Fed.  712;  Packet  Co.  v.  Keokuk,  95 
U.  S.  80  (wharfage);  Welton  v.  Missouri,  91  U.  S.  275; 
Walling  v.  Michigan,  116  U.  S.  446,  6  Sup.  Ct  454;  Coal  Co. 
V.  Bates,  156  U.  S.  577,  15  Sup.  Ct  415;  In  re  Rahrer,  140 
U.  S.  645,  11  Sup.  Ct.  865;  In  re  Minor,  69  Fed.  283;  ScoU 
V.  Doncdd,  165  U.  S.  58,  17  Sup.  Ct  265;  PUtshurg  dk  S. 
Coal  Co.  V.  Louisiana,  156  U.  S.  590, 15  Sup.  Ct  459;  Hooper 
T,  CaUfomia^  156  U.  S.  648, 15  Sup.  Ct  207;  Emert  v.  Mis- 
souri,  156  U.  S.  296, 15  Sup.  Ct  867. 
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Counsel  for  defendants  contend  that  their  business  is  only 
an  aid  or  incident  to  commerce, — something  in  the  nature  of 
personal  service;  but  it  is  not  apparent  that  a  combination 
for  services  may  not  be  a  restraint  or  monopoly  of  commerce, 
under  the  act  of  congress.  Z7.  S.  v.  Trans-Missouri  Freight 
Ass\  166  U.  S.  312,  17  Sup.  Ct  540.  But  the  business  of 
defendants  is  more  than  personal  services;  it  is  not  merely 
a  local  instrumentality  in  aid  of  commerce.  Defendants 
are  active  promoters,  and  frequently  interested  partes,  in  this 
immense  traffic.  They  reach  out  over  many  states  and  ter- 
ritories by  their  solicitors  and  advertisements,  and  gather  in, 
for  sale  and  slaughter,  millions  of  cattle,  sheep,  and  hogs, 
and  their  rules  and  regulations  cover  the  entire  business,  and 
extend  over  the  whole  field  of  operation.  Touching  the  ques- 
tion of  what  are  aids  or  incidents  to  commerce,  as  well  as  po- 
lice powers  of  the  states,  the  following  cases  are  in  point: 
Packet  Co.  v.  St.  Louis^  100  U.  S.  423;  Vickshurg  v.  Tobin^ 
Id.  430;  Packet  Co.  v.  Oatlettsburg^  105  U.  S.  569;  Parkers- 
burg  (&  0.  R.  Transp.  Co.  v.  City  of  Parkersburg^  107  U.  S. 
691,  2  Sup.  Ct.  732 ;  Gloucester  Ferry  Co.  y.  Pennsylvania^ 
114  U.  S.  196,  5  Sup.  Ct.  826;  Huse  v.  Ghver,  119  U.  S.  543, 
7  Sup.  Ct  313;  Hall  v.  De  Cuir,  95  U.  S.  485;  Cooley  v. 
Board,  12  How.  298;  Packet  Co.  v.  Aiken,  121  U.  S.  444,  7 
Sup.  Ct  907;  Sands  v.  Improvement  Co.,  123  U.  S.  288,  8 
Sup.  Ct  113;  Monongahela  Nav.  Co.  v.  U.  S.,  148  U.  S.  312, 
13  Sup.  Ct  622;  St.  Louis  v.  W.  U.  Tel.  Co.,  148  U.  S.  92, 
18  Sup.  Ct.  485 ;  Munn  v.  Illinois,  94  U.  S.  113 ;  Budd  v.  New 
York,  143  U-  S.  517,  12  Sup.  Ct  468;  New  York,  L.  E.  <& 
TT.  B.  Co.  V.  Pennsylvania,  158  U.  S.  431,  15  Sup.  Ct  896; 
Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  150,  17  Sup. 
Ct  582. 

The  defendants  further  contend  tiiat  when  this  live  stock 
reaches  Kansas  City,  and  is  unloaded  into  the  stock  yards,  it 
ceases  to  be  the  subject  of  interstate  commerce.  This  prop- 
osition, however,  covers  but  one  point  in  the  controversy,  for 
several  of  the  rules  and  by-laws  of  defendants  have  more 
than  a  local  operation,  and  extend  beyond  state  lines.  Does 
this  stock,  once  upon  the  stream  of  commerce,  cease  to  be  such 
when  unloaded  at  Kansas  City!  Could  the  state  of  Kansas 
tax  these  cattle  in  the  stock  yardst 
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The  defendants  cite  the  case  of  Brown  v.  Houston^  114 
U.  S.  623,  5  Sup.  Ct.  1091,  and  Coal  Go.  v.  Bates,  156  U.  S. 
577, 15  Sup.  Ct.  415.  In  the  former  case  the  coal  which  was 
subjected  to  taxation  had  reached  its  destination, — ^L  e.  the 
state  of  Louisiana, — and  was  there  offered  for  sale  in  great 
or  small  quantities  to  suit  the  purchaser.    The  court  says: 

[541]  ••  It  might  continue  in  that  condition  for  a  year  or  two  years, 
or  for  only  a  day.  ♦  ♦  ♦  We  do  not  mean  to  say  that  If  a  tax  col- 
lector should  be  stationed  at  every  ferry  and  railroad  depot  in  the 
city  of  New  Yorli,  charged  with  the  duty  of  collecting  a  tax  on  every 
wagon  load  or  car  load  of  produce  or  merchandise  brought  Into  the 
city,  that  it  would  not  be  a  regulation  of  and  restraint  upon  interstate 
commerce,  so  far  as  the  tax  should  be  imposed  on  articles  brought 
from  other  states.  We  think  it  would  be,  and  that  it  would  be  an 
encroachment  upon  the  exclusive  power  of  congress. 

Bearing  upon  this  question  is  the  case  of  Brovm  v.  Mary- 
landy  12  Wheat  419;  also,  Leisy  v.  Hardin,  135  U.  S.  108, 10 
Sup.  Ct  684.  In  this  case,  Mr.. Chief  Justice  Fuller,  speak- 
ing for  the  court,  says: 

••  That  the  point  of  time  when  the  prohibition  ceases,  and  the  power 
of  the  state  to  tax  commences,  is  not  the  instant  when  the  article 
enters  the  country,  but  when  the  importer  has  so  acted  upon  it  that  it 
has  become  incorporated  and  mixed  up  with  the  mass  of  property  in 
the  country,  which  happens  when  the  original  package  is  no  longer 
such  in  his  hands ;  that  the  distinction  Is  obvious  between  a  tax  which 
intercepts  the  import  as  an  import  on  its  way  to  become  hicorporated 
with  the  general  mass  of  property,  and,  a  tax  which  finds  the  article 
already  incorporated  with  that  mass  by  the  act  of  the  importer." 

This  live  stock  is  shipped  from  different  states  for  imme- 
diate sale,  and,  if  the  market  at  Kansas  City  is  not  satisfac- 
tory, it  is  to  be  shipped  to  another  market  I  cannot  believe 
it  ceases  to  be  the  subject  of  interstate  commerce  when  un- 
loaded into  the  stock  yards.  Sections  4386  and  4387  of  the 
Revised  Statutes  humanely  prohibit  any  railroad  company 
whose  road  forms  any  part  of  a  line  over  which  animals  are 
conveyed  from  one  state  to  another  from  confining  them  in 
cars  over  28  consecutive  hours  without  unloading  them  for 
rest,  water,  and  food  for  at  least  5  consecutive  hours.  Under 
the  act  of  congress  of  May  29,  1884,  establishing  a  "  Bureau 
of  Animal  Industry,"  and  the  act  of  March  3,  1891,  for  the 
inspection  of  live  cattle,  hogs,  eta,  the  general  government 
has  established  inspectors  at  the  Kansas  City  Stock  Yards 
assuming  that  such  stock  comes  within  the  purview  of  said 
acts  of  congress.    While  realizing  the  importance  of  the  issue 
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involved  in  this  case,  and  the  responsibility  of  making  ap- 
plication of  the  "Anti-Trust  Act "  to  a  new  order  of  facts,  I 
am  impelled  to  the  conclusion  that,  under  the  facts  and  the 
law  applicable  thereto,  the  prayer  of  this  bill  sliould  be 
granted. 


[998]      ANDERSON  ET  AL.  v.  UNITED  STATES. 

(Circuit  Ck>iirt  of  Appeals,  Eighth  Circuit) 
[82  Fed.,  098.1 

Certified  to  Supreme  Court  for  instructions  upon  certain 
questions,  under  the  provisions  of  section  6  of  the  act  of 
March  8, 1891. 

[Copjrrighted,  1898,  by  West  Pabllshing  Co.] 

[Decision  in  the  Supreme  Court  (171  U.  S.,  604).  See  p.  967.  Case 
In  the  Circuit  Court  not  reported.] 


[86]    NATIONAL  HARROW  CO.  v.  HENCH  ET  AL.« 

(Circuit  Court  of  Appeals,  Third  Circuit    October  29,  1897.) 

[83  Fed.,  86.] 

Restraint  of  Trade — Combination  of  Patentees. — ^Numerous  manu- 
facturers, under  various  United  States  patents,  of  float  sprlng-tooth 
harrows,  agreed  to  organize  a  corporation,  to  assign  to  it  all  the 
patents  thus  owned  or  tlrareafter  to  be  acquired,  and  the  good  will 
of  their  business,  and  not  to  be  interested  in  the  manufacture  or  sale 
of  such  harrows  except  as  agents  or  licensees  of  the  corporation; 
that  the  corporation  should  license  them  to  manufacture  and  sell, 
for  their  own  account,  subject  to  uniform  terms  and  conditions, 
their  respective  makes,  and  should  not  itself  manufacture  or  8^; 
that  each  lic^ieee  should  pay  one  dollar  for  each  such  harrow 
manufactured  and  sold  by  him,  and  should  receive  paid-up  stock 
in  return  for  the  patents  and  good  will.  Those  who  entered  the 
agreement  represented  70  per  cent  of  the  total  manufacture  and 
sales  of  the  United  States.  The  corporation  was  formed  and  the 
assignments  made.    The  licenses  Issued  also  bound  the  licensees  not 

oSuit  originally  brought  in  the  Circuit  Court  for  the  Eastern 
District  of  Pennsylvania  (76  Fed.,  667).  See  p.  610.  A  similarly 
entitled  case  (84  Fed.,  226),  p.  746,  fs  another  suit,  brought  in  the 
Circuit  Court  Northern  District  of  New  York. 
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to  cut  prices,  not  to  sell  other  float  spring-tooth  harrows  except 
under  the  licenses,  and  provided  liquidated  damages  for  every 
breach.  Held,  that  the  arrangement  was  an  unlawful  combination 
in  restraint  of  trade.^ 
Sams. — ^Though  the  fact  that  several  patentees  are  exposed  to  litiga- 
tion. Justifies  them  in  composing  their  differences,  they  cannot  make 
the  occasion  an  excuse  or  cloak  for  the  creation  of  monopolies  to  the 
public  disadvantage. 

[87]  Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania. 

W.  P.  Quinny  for  appellant 

John  G.  Johnson^  for  appellees. 

Before  Dallas,  Circuit  Judge,  and  Butler  and  Kibkpat- 
BiCK,  District  Judges. 

Butler,  District  Judge. 

The  essential  facts  are  well  stated  by  the  circuit  court,  as 
follows: 

'*  The  National  Harrow  Company,  a  corporation  of  the  state  of  New 
York, — to  whose  contract  rights  and  general  purposes  the  plaintiff,  a 
subsequently  created  New  Jersey  corporation,  has  succeeded, — origi- 
nated in  a  written  agreement  t>et\veen  a  number  of  leading  and  distinct 
manufacturers,  under  various  United  States  letters  patent,  of  float 
spring-tooth  harrows,  whereby  it  was  agreed  that  they  would  organize 
a  corporation  under  the  laws  of  New  York  and  would  assign  to  the 
corporation  all  United  States  letters  patent  which  they  respectively 
then  owned  or  should  thereafter  acquire  relating  to  float  spring-tooth 
harrows  and  the  good  will  of  their  business  in  such  harrows,  and 
that  they  would  not  thereafter  be  interested  in  the  manufacture  or 
sale  of  such  harrows  except  as  agents  or  licensees  of  the  corporation ; 
that  the  corporation  should  Issue  to  the  persons,  firms  and  corporations 
respectively  so  assigning  to  it  their  said  patents  and  the  good  will 
of  their  business  exclusive  licenses  to  manufacture  and  sell  upon 
their  own  account,  subject  to  uniform  terms  and  conditions,  the 
same  style  of  harrows  which  they  were  making  and  selling  Just 
prior  to  the  agreement,  and  that  the  corporation  Itself  would  not 
manufacture  and  sell  any  style  of  harrows  covered  by  its  licenses; 
that  each  licensee  should  pay  to  the  corporation  one  dollar  on  every 
float  spring-tooth  harrow  manufactured  and  sold  by  such  licensee, 
and  that  each  person,  firm,  or  corporation  transferring  to  the  corpora- 
tion the  good  will  of  their  float  spring-tooth  harrow  business  and 
their  patents  relating  thereto,  should  receive  In  payment  therefor 
the  value  thereof  as  agreed  upon  or  as  fixed  by  arbitration,  in  paid- 
up  stock  of  the  corporation. 

**The  agre^nent  in  the  first  instance  was  signed  by  six  different 
manufacturers,  but  the  contract  contemplated  and  provided  that  others 
should  come  into  the  arrangement  and  become  parties  thereto.  Accord- 
ingly other  manufacturers  of  float  spring-tooth  harrows  soon  Joined  the 
combination,  which  then  embraced  twenty-two  different  persons,  firms 

a  Syllabus  copyrighted,  1898,  by  West  Publishing  Oo. 
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or  corporations.    Thus  almost  the  eutire  output  of  float  spring-tooth 

harrows  made  in  the  United  States  was  brought  under  the  regulation 
and  control  of  this  orgaulzatioii,  its  licensees  manufacturing  and  sell- 
ing at  least  90  per  cent  thereof. 

**  The  defendants  were  the  owners  of  two  United  States  letters  patent 
relating  to  float  spring- tooth  harrows,  under  which  they  had  been 
manufacturing  and  selling  harrows.  They  joined  the  combination, 
and,  agreeably  to  the  provisions  of  the  above-recited  agreement,  they 
assigned  to  the  New  Yorli  cori)oration  their  patents,  and  that  corpora- 
tion then  issued  to  the  defendants  a  license  to  manufacture  and  sell 
their  old  style  of  harrows.  The  New  Jersey  corporation,  which  was 
formed  in  furtherance  of  the  general  scheme,  Issued  to  the  defendants 
a  second  license  In  terms  and  conditions  substantially  like  the  former 
license.  These  are  the  two  license  contracts  here  sued  on.  The  follow- 
ing stated  provisions  are  common  to  both  licenses :  The  defendants 
agree  not  to  sell  float  spring-tooth  harrows,  float  spring-tooth  harrow 
frames  witliout  teeth,  or  attachments  applicable  thereto,  at  less  prices 
or  on  more  favoral)le  terms  of  payment  and  delivery  to  the  purchasers 
than  is  set  forth  in  the  schedule  annexed  to  the  license,  unless  the 
licensor  should  reduce  the  selling  prices  and  make  more  favorable 
terms  for  purchasers,  and  that  the  defendants  will  not  directly  or 
indirectly  manufacture  or  sell  any  other  float  spring-tooth  harrows, 
etc.,  than  those  which  they  are  thus  licensed  to  sell  and  market  except 
for  another  licensee,  and  then  only  of  such  style  as  he  Is  licensed  to 
manufacture  and  sell.  They  agree  to  pay  to  the  corporation  one  dollar 
upon  each  float  [38]  spring- tooth  harrow,  etc.,  manufactured  and  sold 
by  tliem,  agreeably  to  the  terms  of  the  license,  and  the  sum  of  five 
dollars  as  liquidated  damages  for  every  harrow,  etc.,  manufactured 
or  sold  by  them  contrary  to  the  terms  and  provisions  of  the  license, 
and  the  corporation  agrees  to  defend  all  suits  for  alleged  infringement 
brought  against  the  licensees.  All  the  licenses  issued  by  the  corpora- 
tion are  upon  the  like  terms  and  conditions." 

[7(5  Fed.  067.] 

It  is  manifest,  as  well  from  the  contract  as  from  the  proofe 
outside  of  it,  that  the  purpose  of  the  parties  was  to  form  a 
combination  betAveen  the  various  manufacturers  of  these 
harrows,  to  prevent  competition  in  business  and  enhance 
prices;  and  such  is  the  effect  of  their  agreement.  The  cor- 
poration, provided  to  hold  the  legal  title  of  the  several  pat- 
ents, is  merely  an  instrument  to  effect  this  object.  The 
prior  owners  are  still  the  beneficial  owners,  with  right  to 
continue  their  business,  subject  only  to  the  restraint  in  its 
management  imposed  by  the  contract.  The  provision  for 
licenses  is  made  necessary  by  the  transfers  of  title,  and  is 
simply  another  part  of  the  scheme  for  combination  and  con- 
trol of  the  business  of  the  several  patentees.  The  result 
would  be  the  same  in  legal  contemplation  if  the  corporation 
and  licenses  had  been  dispensed  with,  and  the  contract  had 
provided  simply,  as  it  does,  for  combination  and  restraint 
of  competition.    That  such  a  contract  would  be  unlawful 
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seems  dear.  While  it  is  true  that  all  contracts  in  restraint 
of  trade  are  not  prohibited,  and  it  is  sometimes  difficult  to 
determine  whether  a  particular  one  is,  there  is  no  room  for 
doubt  that  such  a  contract  as  this,  which  provides  for 
general  and  unlimited  restraint,  is  unlawful.  To  justify 
restraint,  reason  for  it  must  be  found  in  the  nature  of  the 
property  or  the  situation  of  the  parties,  as,  for  instance,  in 
the  sale  of  a  business  or  professional  good  will,  and  other 
similar  cases.  Even  then  the  restraint  must  be  confined 
within  such  reasonable  limits  as  the  circumstances  require. 
Here  there  is  nothing  to  justify  retraint,  and  that  imposed 
is  without  any  limitation  whatever.  The  fact  that  the 
property  involved  is  covered  by  letters  patent  is  urged  as 
a  justification;  but  we  do  not  see  how  any  importance  can 
be  attributed  to  this  fact.  Patents  confer  a  monopoly  as 
respects  the  property  covered  by  them,  but  they  confer  no 
right  upon  the  owners  of  several  distinct  patents  to  com- 
bine for  the  purpose  of  restraining  competition  and  trade. 
Patented  property  does  not  differ  in  this  respect  from  any 
other.  The  fact  that  one  patentee  may  possess  himself 
of  several  patents,  and  thus  increase  his  monopoly,  affords 
no  support  for  an  argument  in  favor  of  a  combination  by 
several  distinct  owners  of  such  property  to  restrain  manu- 
facture, control  sales,  and  enhance  prices.  Such  combina- 
tions are  conspiracies  against  the  public  interests,  and  abuses 
of  patent  privileges.  The  object  of  these  privileges  is  to  pro- 
mote the  public  benefit,  as  well  as  to  reward  inventors.  The 
suggestion  that  the  contract  is  justified  by  the  situation  of 
the  parties — ^their  exposure  to  litigation — is  entitled  to  no 
greater  weight  Patentees  may  compose  their  differences, 
as  the  owners  of  other  property  may,  but  they  cannot  make 
the  occasion  an  excuse  or  cloak  for  the  creation  of  monopolies 
to  the  public  disadvantage.  We  do  not  see  anything  to 
distinguish  this  case,  in  principle,  from  Neater  v.  Brewing 
Co.,  161  Pa.  St  473  [29  AU.  102]  ;  Carhon  Co.  v.  McMUlin, 
119  N.  Y.  46  [23  N.  E.  [39]  530] ;  Morris  Run  Coal  Co.  v. 
Barclay  Coal  Co.,  68  Pa.  St  173;  DistiUing  <&  Cattle  Feed- 
ing Co.  V.  People  [111.  Sup.]  41  N.  E.  188;  Strait  v.  Har- 
row Co.  [Sup.j  18  N.  Y.  Supp.  238.    The  last  of  these  cases 
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arose  out  of  this  contract  under  circumstances  substantially 
like  those  of  the  case  before  us.  A  similar  conclusion  was 
reached  by  the  court  in  Harrow  Co.  v.  Quiokj  67  Fed.  180, 
where  this  contract  was  involved.  The  doctrine  of  these 
cases  is  not  new,  and  we  feel  no  hesitation  in  applying  it  to 
the  contract  before  us. 
The  judgment  is  therefore  affirmed. 


[226]  NATIONAL  HARROW  CO.  v.  HENCH  ET  AL. 

(Circuit  Court.  N.  D.  New  York.    January  8,  1888.) 

[84  Fed.,  226.] 

MoNOPOiJXS — Combination  of  Patent  Owners — iNFBiNGEinENT  Suit. — 
A  combinatioii  among  manufacturers  of  spring-tooth  harrows, 
whereby  a  corporation,  organized  for  the  purpose,  becomes  the 
assignee  of  all  patents  owned  by  the  various  manufacturers,  and 
executes  licenses  to  them,  so  as  to  control  the  entire  business  and 
enhance  prices,  is  void  both  as  to  the  assignments  and  licenses,  so 
that  the  corporation  cannot  maintain  a  suit  against  one  of  its 
assignors  who  violates  the  agreement,  for  infringement^ 

This  was  a  bill  in  equity  by  the  National  Harrow  Com- 
pany against  Samuel  N.  Hendi  and  oUiers  for  alleged  in- 
fringement of  a  patent 

Rialey  <&  Laoe^  for  complainant. 

CooJdnham^  Sherman  cfe  Martin  and  Strawhridge  db  Tay- 
lory  for  defendants. 

CoxE,  District  Judge. 

This  is  an  equity  suft  for  the  infringement  of  letters  pat- 
ent, granted  to  the  defendants  and  by  them  assigned  to  the 
complainant.  The  bill  is  in  the  usual  form.  The  demand  is 
for  an  injunction  and  an  accounting.  The  plea  alleges  that 
the  defendants  assigned  the  letters  patent  in  question  to  the 
complainant  as  part  of  an  unlawful  agreement,  whidi  was 
void  as  in  restraint  of  trade  and  as  against  public  policy,  and 
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that  it, was  dedared  void  by  the  [227]  circuit  court  for  the 
Eastern  district  of  Pennsylvania,  and  by  the  circuit  court  of 
appeals  for  the  Third  circuit,  in  a  suit  between  these  parties. 
The  plea  has  been  set  down  for  argument  In  the  previous 
litigation  the  Pennsylvania  court  decided  that  the  agree- 
ment between  these  parties,  and  other  manufacturers  and 
venders  of  harrows,  was  an  unlawful  combination  to  en- 
hance prices  and  prevent  competition;  that  one  of  the  means 
used  to  further  this  conspiracy  was  the  creation  of  the  com- 
plainant as  a  convenient  instrument  to  take  and  hold  the 
legal  title  to  the  patents  owned  by  the  members  of  the  com- 
bination, the  equitable  title  being  still  in  the  prior  owners. 
In  short,  it  was  held  that  the  organization  of  the  complain- 
ant, the  assignment  to  it  of  the  patents,  and  the  license  from 
the  complainant  permitting  the  assignors  to  continue  to  make 
and  sell  harrows  under  the  patents  so  assigned,  were  all  steps 
in  a  general  scheme  to  create  a  nK>nopoly,  and  that  the  trans- 
action was  unlawful  in  its  conception  and  purpose,  as  a  whole 
and  in  all  of  its  parts.  These  decisions  will  be  found  in 
Harrow  Co.  v.  Hench^  76  Fed.  667,  and  83  Fed.  36. 

The  bill  is  based  upon  the  theory  that,  holding  the  legal 
title  to  the  patent  in  controversy,  the  complainant  can  sue 
the  owners  of  the  equitable  title,  not  as  licensees  but  as  in- 
fringers. The  assignment  of  the  patent  was  but  one  step 
in  the  combination.  The  license  was  another  step.  Both 
were  necessary  to  carry  out  the  illegal  scheme.  In  the  Penn- 
sylvania circuit  the  complainant  declared  upon  the  license; 
now  it  declares  upon  the  assignment  Both  are  invalid  un- 
der the  Penn^lvania  judgment ;  the  one  as  much  as  the  other. 
To  place  any  other  interpretation  upon  the  decision  is  to 
make  it  a  mere  brutum  fulmen  leading  to  results  so  illogical 
and  inequitable  as  to  border  on  the  grotesque.  The  complain- 
ant was  created  solely  to  effectuate  the  purpose  of  the  com- 
bination, the  patent  in  suit  being  transferred  as  part  of  the 
unlawful  scheme.  Can  it  be  possible  that,  based  upon  such 
a  title,  the  complainant  can  levy  tribute  upon  the  defendants 
and  thus  accomplish  by  indirection  the  very  object  of  the 
monopoly  more  effectually  than  if  the  court  had  not  declared 
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the  whole  transaction  void?  If  as  a  result  of  the  Pennsyl- 
vania litigation  the  complainant  can  seize  the  defendants' 
profits  and  also  enjoin  them  from  operating  under  their  own 
patents  their  victory  might  better  have  been  a  defeat.  In 
escaping  Scylla  they  are  hopelessly  caught  in  the  vortex  of 
Charybdis.  It  certainly  never  was  the  intention  of  the  par- 
ties tht  the  defendants  should  assign  their  patents  to  the  com- 
plainant with  no  rights  reserved.  The  assignment  was  in 
consideration  of  the  license  back  and  was  part  of  the  one 
agreement  The  complainant  has  no  title  except  such  as  it 
got  through  this  agreement  and  this  agreement  has  been  de- 
clared void.  The  complainant  contends  that  the  assignment 
of  the  patent  was  a  distinct  and  separate  transaction,  and  that 
the  bill  can  be  supported  upon  the  assignment  alone,  which 
was  an  innocent  proceeding  in  itself.  But  as  before  stated 
the  Pennsylvania  decision  treated  all  these  steps  as  part  of 
one  illegal  scheme.  When  the  foundation  upon  which  this 
edifice  stood  was  shattered,  the  entire  structure  fell.  The 
judicial  bolt  struck  the  keystone  of  the  arch.  Neither  party 
can  build  upon  the  fragments  that  remain.  As  both  were 
equally  involved  in  the  [228]  prohibited  scheme  the  court 
left  them  where  their  own  acts  placed  them,  declining  affirma- 
tive relief  to  one  as  against  the  other.    The  plea  is  allowed. 


[1018]    HOPKINS  ET  AL.  v.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    December  27,  1897.) 
[84  Fed..  lOia] 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas.  Questions  certified  to  the  supreme 
court,  on  December  8, 1897,  under  the  provisions  of  section  6 
of  the  act  of  March  3,  1891.  Cause  removed  to  the  supremo 
court  on  writ  of  certiorari.  See  82  Fed.,  529  [(p.  725),  and 
171  U.  S.,  578  (p.  941)]. 

[Copyrighted,  1898,  by  Wert  Publishing  Co.] 
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[2521  XJNITED  STATES  v.  COAL  DEALERS'  ASS'N 
OF  CALIFORNIA  ET  AL. 

(Circuit  Court,  N.  D.  California.    January  28,  1898.) 
[85  Fe<L,  252.] 

Monopolies — Anti-Trust  Law — Restraining  Order. — Under  section 
4  of  the  anti-trust  law  of  July  2,  1890,  a  restraining  order  may  be 
issued  without  notice,  under  the  circumstances  sanctioned  by  the 
established  usages  of  equity  practice  in  other  cases.^ 

Parties  in  Equity — Unincorporated  Association. — In  a  suit  in 
equity  to  restrain  an  alleged  unlawful  combination  acting  as  an 
unhicorporated  association,  it  is  sufficient  that  the  association,  to- 
gether with  a  large  number  of  Its  members,  as  individuals  and  offi- 
cers of  the  association,  are  made  parties  defendant 

Monopolies — Combinations  in  Restraint  of  Trade — Anti-Trust 
Law. — Under  the  antl-trust  law  of  July  2,  1890,  a  contract  or  com- 
bination which  imposes  any  restraints  whatever  upon  Interstate 
commerce  is  unlawful;  and  it  is  immaterl'\l  whether  or  not  the 
restraint  is  a  fair  and  reasonable  one,  or  whether  it  has  actually 
resulted  in  increasing  the  price  of  the  commodity  dealt  in. 

Same — Interstate  Commerce. — ^Where  coal  is  brought  from  other 
states  and  foreign  countries  to  a  certain  city  by  Importers  and 
dealers,  who,  by  a  combination  with  a  local  coal  dealers*  associa- 
tion, regulate  the  retail  prices  arbitrarily,  and  provide  against  free 
competition,  such  combination  Is  one  in  restraint  of  interstate  com- 
merce, in  the  meaning  of  the  act  of  1890. 

In  Equity. 

Bill  by  the  United  States  against  the  Coal  Dealers'  Assodatioh  of 
California  and  the  members  of  the  association,  and  against  Charles 
R.  Allen,  Central  Coal  Company.  R.  D.  Chandler,  George  Fritch,  J.  C. 
Wilson  ft  Co.,  Oregon  Improvement  Company,  Oregon  Coal  &  Naviga- 
tion Company,  W.  G.  Stafford,  trading  as  W.  G.  Stafford  &  Co., 
R.  Dunsmulr's  Sons,  John  Rosenfeld,  Louis  Rosenfeld,  and  Henry 
Rosenfeld,  pnrtners,  trading  as  John  Rosenfeld  Sons.  The  bill  is 
brought  to  secure  the  dissolution  of  the  Coal  Dealers*  Association  of 
California,  and  to  set  aside  an  agreement  between  the  said  associa- 
tion and  the  other  defendants,  relating  to  the  sale  of  coal  in  the  city 
and  county  of  San  Francisco,  alleged  to  be  in  restraint  of  trade  and 
commerce,  in  violation  of  the  act  of  July  2,  1890,  and  for  an  injunc- 
tion restraining  the  defendants  from  further  agreeing,  combining, 
conspiring,  and  acting  together  in  maintaining  rules  and  regulations 
and  rates  and  prices  for  coal  brought  from  British  Columbia,  Wash- 
ington, and  Oregon  to  San  Francisco,  for  domestic  purposes  as  fuel. 

H.  S.  Foote^  United  States  District  Attorney,  and  Alfred 
L,  Blacky  Special  Assistant  United  States  Attorney. 
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R.  T.  Hayne  and  William  Craig^  for  respondents  Coal 
Dealers'  Ass'n  of  California,  Oregon  Coal  &  Navigation  Co., 
W.  G.  StaffoEd,  and  E.  D.  Chandler. 

James  T.  Boyd  and  TT.  H.  Fifield^  for  respondent  R.  Duns- 
muir's  Sons. 

W.  S.  Goodfellowy  for  respondents  Central  Coal  Co.,  John 
Rosenfeld,  Louis  Rosenfeld,  and  Henry  Rosenfeld,  partners 
trading  as  John  Rosenfeld  Sons. 

John  A.  Wright  and  George  B.  Lukena^  for  respondents 
J.  S.  Wilson  &  Co. 

T.  C.  Coogan^  for  respondents  Charles  R.  Allen  and  Greorge 
Fritch. 

Morrow,  Circuit  Judge. 

This  is  a  bill  in  equity,  brought  by  the  United  States 
attorney,  upon  the  authority  of  the  attorney  general,  in 
[253]  the  name  of  the  United  States,  against  the  Qo9} 
Dealers'  Association  of  California  and  the  members  of  the 
association  and  certain  firms  and  corporations  doing  busi- 
ness in  San  Francisco,  for  the  purpose  of  dissolving  the 
Coal  Dealers'  Association,  as  an  unlawful  combination,  and 
to  set  aside  an  agreement  between  the  said  association  and 
the  other  defendants,  alleged  to  be  in  restraint  of  trade  and 
commerce,  in  violation  of  the  act  of  congress  entitled  ^^An 
^ct  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies,"  approved  July  2,  1890.  It  is 
alleged  in  the  bill  that  the  Coal  Dealers'  Association  and  the 
officers  and  members  thereof  are  an  unincorporated  organiza- 
tion, composed  of  retail  dealers  in  coal,  residents  in  the  city 
of  San  Francisco,  and  of  miners  and  shippers  of  coal,  who 
are  residents  of  and  are  carrying  on  business  in  the  city 
of  San  Francisco;  that  R.  Dunsmuir's  Sons  are  the  agents 
and  largely  interested  in  and  control  and  import  coal  from 
the  Wellington  colliers  of  British  Columbia,  from  which 
comes  a  large  part  of  the  coal  shipped  from  British  Colum- 
bia; that  R.  D.  Chandler  is  a  wholesale  coal  dealer  in  the 
city  of  San  Francisco,  and  imports  and  brings  and  deals  in 
and  sells  coal  brought  from  the  state  of  Washington;  that 
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J.  C.  Wilson  &  Co.  deal  in  coal  brought  from  British 
Columbia;  that  the  Oregwi  Coal  &  Navigation  Company 
own  coal  mines  in  the  state  of  Oregon,  and  import  and 
bring  ooal  to  the  state  of  California  from  said  mines,  and 
sell  the  same  at  wholesale;  that  W.  G.  Stafford  &  Co.  import 
and  bring  coal  from  the  state  of  Oregon ;  that  the  defendants 
and  their  associates  comprise  all  the  wholesale  dealers  who 
handle,  brmg,  and  import,  and  sell  ooal,  used  in  San  Fran- 
cisco for  domestic  purposes  as  fuel;  and  that  the  said  de- 
fendants, combined  together,  can  absolutely  control  the  price 
charged  for  coal  for  domestic  purposes  as  fuel  at  said  city 
of  San  Fnmcisco,  by  reason  of  the  fact  .that  San  Francisco 
is  located  at  such  a  distance  from  all  coal  mines,  other  than 
those  ocmtroUed  by  the  defendants,  that  the  rates  of  trans- 
portation are  prohibitory,  and  make  it  an  impossibility  to 
import  or  bring  coal  as  fuel  for  domestic  purposes  from  any 
place  or  places  or  mines  other  than  the  mines  owned,  oper- 
ated, and  controlled  by  the  defendants,  or  some  of  them; 
that  all  the  coal  mined  in  the  state  of  California  that  is  used 
as  fuel  in  said  San  Francisco  is  owned  and  controlled  by  the 
defendants,  or  some  of  them.  The  bill  further  alleges  that 
the  city  of  San  Francisco  is  a  city  of  290,000  population  and 
upward;  that  the  inhabitants  generally  use  coal  as  fuel  for 
domestic  purposes,  and  that  it  is  to  them  one  of  the  prime 
and  common  necessaries  of  life;  that  they  use,  as  fuel  for 
domestic  purposes,  about  800,000  tons  of  coal  annually,  of 
which  amount  more  than  700,000  tons  are  mined  in  British 
Columbia  and  in  the  states  of  Oregon  and  Washington,  and 
imported  and  brought  to  San  Francisco;  that  the  small  per- 
centage of  about  50,000  tons  is  mined  and  produced  in  the 
state  of  California;  and  that  this  domestic  product  has  no 
practical  effect  on  the  market  price  of  coal  in  San  Francisco. 
It  is  further  alleged  that  in  the  year  1895  there  were  in  the 
city  of  San  Francisco  divers  and  numerous  persons  engaged 
in  the  retail  coal  business,  supplying  coal  as  fuel  for  domes- 
tic purposes  to  the  inhabitants  of  said  city;  that  said  coal 
came,  in  large  part,  through  the  agency  of  the  dealers  men- 
tioned in  the  [264]  bill,  from  British  Columbia,  the  state 
of  Washington,  ami  the  state  of  Orcigan;  that  tJne  retail 

10870^—8.  Doc  111,  62-1,  vol ; 
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dealers,  in  combination  with  certain  wholesale  dealers  and 
importers  of  coal  from  British  CJolimibia,  and  those  bring- 
ing coal  from  the  states  of  Washington  and  Oregon,  and 
other  dealers  mentioned,  with  intent  to  form  a  contract, 
trust,  and  conspiracy  in  restraint  of  the  trade  and  commerce 
between  British  Columbia,  the  state  of  Washington,  the  state 
of  Oregon,  and  the  state  of  California,  and  with  intent  to 
monopolize,  and  to  attempt  to  monopolize,  and  combine  and 
conspire  to  monopolize,  the  coal  trade  and  commerce  be- 
tween British  Columbia,  Washington,  Oregon,  and  Cali- 
fornia, to  the  extent  of  the  coal  used  in  the  city  of  San  Fran- 
cisco as  fuel  for  domestic  purposes,  did  associate  themselves 
together  in  the  state  of  California,  and  on  the  11th  day  of 
September,  1896,  adopted  a  constitution  and  by-laws,  the 
provisions  of  which  are  set  out  in  full  in  the  bill.  For  the 
present  purpose,  it  will  only  be  necessary  to  notice  the  follow- 
ing articles  and  sections  : 

ooNBTrronoN. 

••Article  1.  Title  and  Object,  (a)  The  title  of  this  organization 
BhaU  be  the  *  Coal  Dealers'  Association  of  California,'  with  principal 
place  of  business  In  San  Francisco,  (b)  It  shall  have  for  its  object 
the  furnishing  of  Information  to  its  members  as  to  sales  of  coal 
made  by  wholesale  dealers  to  the  retail  dealers,  and  by  retaU  dealers 
to  consumers,  and  also  the  names  of  any  dealers  who  have  been 
guilty  of  violating  any  of  the  rates  or  rules  made  from  time  to 
time  by  this  organization,  and  the  furnishing  of  as  complete  a  list 
aa  possible  of  delinquent  consumers,  and  such  other  matters  as  may 
be  decided  upon. 

**  Art  2.  What  Constitutes  a  Dealer,  (a)  Any  person  who  engages 
in  the  sale  of  coal  as  regular  business,  buying  to  sell  again,  who 
shall  own  and  operate  a  yard,  keeping  an  ofDce,  and  displaying  a 
sign,  shall  be  regarded  as  a  retail  dealer,  (b)  All  miners  and 
shippers  shall  be  eligible  to  membership  in  this  association,  provided 
such  miner  and  shipper  shall  not  make  a  practice  of  selling  coal, 
at  retail,  at  less  price  than  the  retail  dealers.*' 

"Art  4.  Fees — Dues — Assessments,  (a)  The  admittance  fee  for 
membership  shall  be  two  hundred  (200)  dollars,  and  must  invariably 
accompany  the  application,  (b)  The  amount  of  dues  shall  be  fifty 
cents  per  month,  payable  quarterly  in  advance,  and  to  date  from 
the  first  day  of  the  month  following  the  month  in  which  the  member 
was  admitted,  (c)  Assessments  may  be  levied  by  a  two-thirds  vote 
of  the  members  present  at  a  regular  meeting,  but  only  In  such  cases 
when  the  interests  of'  the  association  as  a  business  society  require  it 
(d)  No  assessment  shall  be  levied  unless  it  Is  expressed  in  the  notice 
of  meeting  that  'a  resolution  to  levy  an  assessment  will  be 
introduced.' " 

**Art  0.  Failure  to  Pay  Dues,  Assessments,  or  Fines--Cliarges-« 
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Riglit  of  Appeal,  (a)  If  any  member  shall  neglect  or  refnae  to  pay 
the  monthly  dues  and  assessments  as  provided  in  the  constitution 
and  by-laws  of  this  association  within  three  days  after  the  same 
have  become  due,  be  or  they  shall  no  longer  be  ccmsidered  members 
of  this  association,  or  participant  in  its  benefits,  and  shall  surrend^ 
certificate  of  membership;  but  a  writt^i  or  printed  notice  must  be 
sent,  at  the  expiration  of  said  time,  to  all  those  members  who  are 
delinquent,  and  may  be  reinstated  within  ten  days  thereafter  by 
paying  in  full  all  dues." 

BT-LA.W8. 

•*  Sec.  8.  Officers  and  Their  Duties.  *  *  *  (c)  The  secretary, 
prior  to  taking  his  office,  shall  be  required  to  give  a  bond,  for  the 
faithful  performance  of  his  duties,  in  the  sum  of  one  thousand  (1,000) 
dollars,  with  two  sureties  qualifying  for  the  sum  of  five  hundred  (500) 
dollars  each,  and  satisfactory  to  the  board  of  directors.  He  shall 
collect  all  dues,  issue  all  communications,  notices,  and  other  corre- 
spondence not  provided  for.  He  shall  keep  a  register  of  all  members 
of  the  association,  together  with  a  regular  set  of  books  for  the  proper 
conduct  of  business ;  receive  all  moneys  due  the  association,  and  pay 
the  same  over  to  the  treasurer ;  sign  all  orders  on  the  treasurer  for  the 
payment  of  such  [255]  bills  as  may  be  approved  by  a  majority  of 
the  finance  and  certificate  purchasing  committees.  He  shall  keep  a 
record.  In  a  book  provided  for  the  purpose,  of  all  transfers  of  certifi- 
cates of  membership;  be  the  custodian  of  all  properties  of  the  asso- 
ciation; receive  all  charges  made  of  violation  of  the  card  rates  and 
rules,  and  refer  the  same  to  the  grievance  committee  for  action,  after 
using  due  diligence  In  securing  such  facts  in  the  case  as  possible. 
He  shall  devote  his  entire  time  to  the  association,  and  under  no 
circumstances  is  he  allowed  to  be  associated  in  any  manner  with  any 
other  business.  He  shall,  on  receipt  of  findings  of  the  grievance  com- 
mittee, notify  the  wholesale  dealers  of  such  report,  and  request.  In 
^  writing,  that  they  impose  the  penalty  for  such  violation.  His  com- 
'  pensation  shall  be  fixed  by  the  board  of  directors.    *    *    * 

'*  Sec.  4.  Standing  Committees,  (a)  A  grievance  committee  consist- 
ing of  three  persons  shall  be  appointed  by  the  president,  from  the 
board  of  directors,  on  the  first  Monday  of  every  month,  to  serve  with- 
out compensation  until  the  first  Monday  of  the  following  month,  or 
until  their  successors  are  appointed.  They  shall  assemble  whenever 
requested  to  do  so  by  the  secretary,  and  receive  and  Investigate  all 
charges  of  violation  of  card  rules  or  rates  preferred  against  any  coal 
dealer  or  agent  in  the  city  and  county  of  San  Francisco,  and  report 
their  findings  to  the  secretary.  They  shall  have  the  power  to  fix  the 
time  limit  for  the  payment  of  any  fines  imposed  by  them.    •    •    • »» 

•*  Sec.  9.  Advertising,  Circulars,  etc.  (a)  Dealers  in  advertising 
coal  are  not  permitted  to  state  prices  without  adding  the  names  of 
coal  to  be  had  for  the  prices  named ;  both  names  and  prices  to  corre- 
spond exactly  with  those  on  rate  card,  (b)  Any  circulars,  posters, 
dodgers,  cards,  or  signs  confilcting  with  the  card  rates  or  rules  dis- 
played, found  on  the  streets  or  circulated  in  any  manner  whatsoever, 
shall  subject  the  dealer  or  agent,  who  caused  their  distribution,  to  the 
penalties,  as  are  provided  in  section  13  of  these  by-laws  for  selling 
coal  in  violation  of  card  rates  or  rules. 

"  Sec.  10.  Two  or  More  Yards.  A  member  having  two  or  more  yards 
cannot  dispose  of  his  certificate  of  membership  in  the  sale  of  one 
yard,  and  retain  his  membership  in  the  association. 
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"  Sec.  11.  New  Yards.  Any  member  oi>ening  a  new  yard  or  yards 
after  Jane  14th,  1805,  in  addition  to  tbe  one  that  secured  his  admission 
in  the  association,  shall  be  liable  for  an  additional  two  hundred  (200) 
dollars  admittance  fee  and  monthly  does  for  each  yard  so  opened,  in 
order  tw  such  yard  or  yards  to  ptrtlelpate  in  the  beneAtB  of  the 
association. 

"  Sec.  12.  Standard  Rules  and  Weights,  (a)  No  dealer  shall  glye 
more  or  less  than  100  pounds  to  1  sack ;  500  pounds  to  5  sacks,  or  i 
ton  (short) ;  1,000  pounds  to  10  sacks,  or  i  ton  (short) ;  2,000  pounds 
to  20  sacks,  or  1  ton  (short) ;  2,240  pounds  to  1  ton  (long),  (b)  All 
long  tons  must  be  delivered  in  balk.  Names  of  coal  must  appear  on 
bill  exactly  as  they  read  on  rate  card.  A  load  of  coal  delivered  in 
bulk  shall  be  per  ton  of  2,240  pounds.  If  handled  after  arrival  at 
customer's  place,  an  additional  charge  of  fifty  cents  per  ton  must  be 
made.  A  ton  of  coal  delivered  in  twenty  sacks,  and  put  in  bin,  shall 
be  2,000  pounds.  No  premiums  or  presents  are  permitted  to  be  offered 
as  inducements  for  purchasers  to  buy  coal,  (c)  Dealers  shall  be 
permitted  to  sell  and  deliver  fifty  pounds  of  coal  at  one-half  card 
rates  for  one  hundred  pounds,  but  in  no  case  shall  they  be  allowed  to 
seli  coal  in  quantities  ranging  between  fifty  pounds  and  one  hundred 
pounds. 

"Sec  13.  Violations — Penalties,  (a)  If  a  dealer  or  agent  member 
or  non-member,  be  found  guilty  of  selling  coal  in  violation  of  tlie  card 
rates  or  rules,  be  shall  be  subject  to  a  fine  of  not  less  than  ten  (10) 
dollars  nor  more  than  one  hundred  (100)  dollars  for  first  offense,  not 
less  than  twenty-five  (25)  dollars  nor  more  than  two  hundred  (200) 
doUard  for  second  offense;  if  a  member  of  the  association,  l>e  sus- 
pended and  compelled  to  pay  retail  prices  for  third  offense  nntll 
restored  to  membership  in  good  standing  by  the  board  of  directors. 
•    •    • 

"  Sec  14.  Agreement.  The  following  agreement  between  the  whole- 
sale coal  dealers  of  the  city  and  county  of  San  Francisco,  Cal.,  and 
this  association,  is  hereby  embodied  in  this  section,  and  made  a  part 
and  parcel  of  the  by-laws  of  this  association : 

" '  This  agreement,  made  this  first  day  of  June,  A.  D.  1896,  by  and  • 
between  the  Coal  Dealers'  Association  of  California,  an  association, 
and  the  undersigned  wholesale  coal  dealers,  witnesseth:  (1)  That 
the  purposes  of  this  agreement  are:  [856]  First,  protection  to  con- 
sumers in  receiving  full  amount  and  kind  of  coal  purchased ;  second, 
protection  to  dealers  in  obtaining  sufficient  margin  to  carry  on  a  safe 
business  with  justice  to  consumers.  (2)  That  said  wholesale  dealers 
will  not,  nor  will  any  or  either  of  them,  during  the  continuance  of 
this  agreement,  sell  coal  at  trade  rates  to  any  one  not  having  an  estab- 
lished yard ;  nor  will  any  or  either  of  them  sell  coal  at  less  than  card 
rates  to  consumers,  except  in  such  cases  as  may  be  provided  for  by 
agreement  among  said  wholesale  dealers  themselves.  (3)  That  said 
wholesale  coal  dealers  hereby  acknowledge  the  request  of  the  C!dal 
Dealers*  Association  of  California,  made  to  them  on  the  sixth  day  of 
May,  1806,  to  charge  one  dollar  ($1.00)  per  ton  additional  over  present 
trade  rates  for  all  coal  sold  by  said  wholesale  dealers,  or  any  or 
either  of  them,  to  the  retail  dealers  In  the  city  and  county  of  San 
Francisco,  who  are  not  members  of  said  association,  and  herdjy  agree 
to  comply  with  said  request,  and  will  during  the  continuance  of  this 
agreement  charge  one  dollar  ($1.00)  per  ton  additional  over  trade 
rates  for  all  coal  sold  to  dealers  carrying  on  business  in  said  city  and 
county  who  are  not  members  of  said  association.  (4)  That  upon 
receiving  proof  from  the  Coal  Dealers'  Association  of  tne  violation  by 
my  retail  coal  dealer  of  any  of  the  rules  of  business  printed  on  the 
riiic  card  issued  by  said  association,  and  being  satisfied  that  the 
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duurge  Ib  tstabllsbed.  Mid  wholiwile  eoal  dealers  agree,  and  each  of 
them  agrees,  to,  and  will,  charge  the  dealer  so  Yiolating  said  roles  or 
role  consumers'  rates  thereafter  for  ooal,  until  said  retail  dealer,  if  a 
member  of  said  aasodatioii,  shall  haye  been  reinstated  to  membership 
in  the  Goal  Dealers'  Association  of  CalifOTnla  by  the  vote  of  the  board 
of  directors  of  said  asseciatiea,  or»  if  not  a  member,  until  he  shall 
have  paid  such  reasonable  penalty  as  may  be  imposed  upon  him  by 
said  association.  (5)  That  the  fbllowing  rules  and  rates  shall  be 
enforced  during  the  continuance  of  this  agreement:  That  rates  at 
which  coal  shall  be  sold  to  consumers  shall  be  as  shown  on  the  rate 
card  issued  from  time  to  time  by  the  Coal  Dealers'  Association  of 
California.  A  ton  of  coal  delivered  in  twenty  (20)  sacks,  and  de- 
posited in  bin,  will  be  2,000  pounds;  and  no  more  nor  less  than 
twenty  sacks  shall  constitute  a  ton  so  delivered.  A  ton  of  coal  deliv- 
ered in  bulk  sliall  be  2,240  pounds.  For  coal  in  bulk  handled  after 
arrival  at  place  of  delivery,  an  additional  charge  of  fifty  cents  per  ton 
shall  be  made,  provided,  however,  if  the  handling  after  arrival  at 
place  of  delivery  consists  only  of  shoveling  or  dumping  coal  in  place 
of  deiK)sit,  no  additional  charge  shall  be  made.  All  long  tons  must  be 
delivered  in  bulk.  (6)  That  any  member  of  the  Coal  Dealers'  Asso- 
ciation furnishing  coal  to  another  dealer  who  has  been  duly  adjudged 
by  the  Coal  Dealers'  Association  of  California  guUty  of  violation  of 
the  rules  or  any  rule  of  said  association  printed  on  said  rate  card 
will  himself  suffer  the  penalty  Imposed  by  said  association  for  viola- 
tion of  said  rules.  (7)  That  no  member  of  the  Coal  Dealers'  Associa- 
tion shall  have  the  right  to  transfer  his  certificate  of  membership  In 
said  association  until  all  indebtedness  due  to  said  wholesale  coal 
dealers,  or  any  of  them,  by  the  member  of  the  said  Coal  Dealers' 
Association  holding  said  certificate,  shall  have  been  paid,  or  until  an 
adjustment  between  the  debtor  and  creditors  shall  have  been  satis- 
factorily made  by  such  debtor  and  creditors.  (8)  That  in  the  event 
of  the  discontinuance  of  business  by  any  member  of  said  Coal  Dealers* 
Aseodatton,  and  his  failure  to  promptly  settle  his  Indebtedness  due 
to  said  wholesale  coal  dealers,  or  any  of  them,  then  said  Coal  Dealers' 
Association  shall  have  the  right  to  declare  such  delinquent  member's 
certificate  forfeited  to  said  wholesale  coal  dealers  parties  hereto,  who 
are  his  oieditors.  That  the  said  wholesale  coal  dealers  for  whose 
benefit  said  forfeiture  takes  place  shall  have  the  right  to  sell  said 
m^nbership  certificate,  and,  upon  the  sale  thereof,  shall  apply  the 
proceeds  of  sale  to  the  payment  of  the  claims  of  the  wholesale  coal 
dealers  parties  hereto,  holding  claims  against  such  delinquent  member. 
That,  after  the  application  of  the  proceeds  of  such  sale  to  the  payment 
of  the  claims  of  said  wholesalers,  any  surplus  remaining  shall  be  paid 
to  the  delinquent  member.  (9)  And,  in  the  event  of  a  sale  of  his 
bostness,  wholesale  dealers  shall  decline  to  furnish  coal  to  his  suc- 
cessor, at  the  discretion  of  the  association's  directors,  until  the  seller 
has  paid  all  bills  due  by  him  to  the  wholesale  dealers,  who  are  parties 
he»to.  (10)  That  this  agreement  dees  not  apply  to  steam,  hotel, 
restaurant,  or  church  trade,  nor  to  such  trade  as  must  be,  necessarily, 
reserved  by  wholesale  dealers  as  a  means  of  protection  to  steam  trade, 
and  referred  to  in  section  2  of  this  agreement  (11)  That  this  agree- 
ment shall  continue  In  full  f^roe  and  effect  for  the  period  of  two 
years  from  date  hereof,  and  shall  apply  only  to  said  wholesale  coal 
dealers  and  [267]  Tetail  coal  dealers  carrying  on  business  within  the 
city  and  county  of  San  Francisco. 

•* '  In  witness  whereof,  the  parties  hereunto  set  their  hands,  the  day 
and  year  flnt  above  written,  said  Coal  Dealenf  Association  signing  by 
its  president  and  secretary,  tliereunto  authorized  by  resolution  of  said 
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association  duly  passed,  and  said  wholesale  coal  dealers  signing  their 
respective  names. 

***  [Signed]  CoaIj  Dealebs'  Ass'n  or  Galutobnia* 

"  *  By  P.  Lynch,  President, 
"  *  By  E.  K.  Cabson,  Secretary. 
"  *  Charles  R.  Allen. 
"  *  Central  Coal  Co., 
"  *  By  J.  J.  McNamaba. 
"  *  R.  D.  Chandleb. 
"  *  Geo.  Fritch, 
••  *  Per  J.  Homer  Fritch. 
"  *  C.  Wilson  &  Co. 
"  *  Oregon  Improvement  Co., 
••'John  L.  Howard,  Manager, 
"  *  Oregon  Coal  &  Navigation  Go., 
•* '  By  C.  M.  Goodall,  Vice-Pres, 
"  *  W.  G.  Stafford  &  Co. 
"  *  R.  DuNSMuiR  &  Sons, 
**  •  By  C.  H.  Jouett.' 
••  Sec.  15.  Agencies  or  Offices,     (a)  Any  member  having  agencies  or 
oflSces  other  than  those  located  at  bis  yard,  for  the  sale  of  coal,  shall 
be  compelled  to  have  a  certificate  of  membership  for  each  of  said 
agencies  or  offices,     (b)  In  the  event  of  the  failure  of  any  member  to 
secure  a  certificate  of  membersliip  for  each  agency  or  office,  as  re- 
ferred to  in  paragraph  (a)  of  this  section,  within  five  days  after  a 
written  notice  shall  have  been  sent  him  by  the  secretary,  he  shall  Im- 
mediately cause  the  same  to  be  closed,  or  subject  himself  to  a  fine  of 
not  less  that  ten  (10)  dollars  nor  more  than  one  hundred  (100)  dol- 
lars for  each  agency  or  office  that  is  known  to  be  operated  by  him  or 
for  his  benefit. 

•*  Sec.  10.  Sales  to  Nonmember  Dealers  or  Agents,  (a)  No  member 
of  this  association  shall  be  permitted  to  sell  dealers  or  agents,  who  are 
nonniembers,  coal  for  less  than  consumers*  prices.     ♦     ♦     ♦." 

The  bill  further  alleges  that  the  constitution  and  by-laws, 
since  their  adoption,  have  l)ecn,  and  now  are,  in  full  force 
and  effect,  save  as  amended  by  making  the  fee  of  membership 
$600  instead  of  $200,  as  provided  in  article  4  of  the  consti- 
tution, and  by  amending  subdivision  3  of  the  agreement,  set 
out  in  section  14  of  the  by-laws,  by  changing  the  words  **  one 
dollar  ($1)"  to  "  two  dollars  ($2),"  where  the  same  appears 
in  said  paragraph,  and  by  changing  the  schedule  of  rates 
from  time  to  time,  so  that  the  schedule  of  rates  and  rate  card 
are  as  set  forth  in  the  bill.  The  terms  of  the  agreement  be- 
tween the  Coal  Dealers'  Association  and  the  importers  and 
wholesale  dealers  in  coal,  as  set  forth  in  the  by-laws  of  the 
Coal  Dealers'  Association,  are  made  the  subject  of  still  fur- 
ther allegations  of  combination,  conspiracy,  and  confedera- 
tion between  the  coal  dealers  in  the  establishment  and  mainte- 
nance of  arbitrary  rates  for  coal  in  San  Francisco,  and  in 
depriving  the  residents  of  San  Francisco  of  the  benefits  of 
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free  competition  between  owners,  importers,  and  dealers  in 
coal  from  British  Colmnbia,  Washington,  and  Oregon, 
whereby  the  trade,  traflSc,  and  commerce  in  this  article  has 
been  monopolized  and  restrained,  and  dealers  in  coal  who 
have  been  refused  or  were  unable  to  become  members  of  the 
Coal  Dealers'  Association  have  been  compelled  to  desist  from 
said  business,  and  have  been  restrained  from  carrying  on 
their  trade,  business,  and  dealing  in  coal  in  the  city  of 
[258]  San  Francisco  brought  from  British  Columbia,  Wash- 
ington, and  Oregon.  The  prayer  of  the  bill  is  that  the  Coal 
Dealers'  Association  be  dissolved;  and  that  the  agreement 
between  said  association  and  the  wholesale  dealers  be  set 
aside;  and  that  the  defendants  be  enjoined  and  prohibited 
from  further  agreeing,  combining,  conspiring,  and  acting 
together  to  maintain  rules  and  regulations  and  rates  and 
prices  for  coal  brought  from  British  Columbia,  Washington, 
and  Oregon  to  San  Francisco,  for  domestic  purposes  as  fuel, 
to  hinder  trade  and  commerce  between  said  states  and  for- 
eign countries;  and  that  all  and  each  of  them  be  enjoined 
and  prohibited  from  entering  and  continuing  in  the  combina- 
tion, association,  and  conspiracy  to  deprive  the  people  of  the 
city  of  San  Francisco  of  such  facilities,  rates,  and  prices  for 
coal  brought  from  British  Columbia,  Oregon,  and  Washing- 
ton to  the  city  of  San  Francisco,  in  the  state  of  California, 
as  will  be  afforded  by  free  and  unrestrained  competition  be- 
tween the  owners,  operators,  importers,  and  dealers  of  said 
coal  used  from  said  places  in  said  city  of  San  Francisco,  for 
domestic  purposes  as  fuel ;  and  that  all  and  each  of  said  de- 
fendants be  enjoined  and  prohibited  from  agreeing,  com- 
bining, and  conspiring  and  acting  together  to  monopolize,  or 
attempt  to  monopolize,  said  trade  and  commerce  in  coal  be- 
tween said  states  of  Oregon,  Washington,  California,  and 
said  foreign  country  of  British  Columbia ;  and  that  all  and 
each  of  said  defendants  be  enjoined  and  prohibited  from 
agreeing,  combining,  and  conspiring  and  acting  together  to 
prevent  each  and  any  of  their  association  from  importing, 
dealing,  and  delivering  coal  from  British  Columbia,  Wash- 
ington, and  Oregon  to  the  city  of  San  Francisco,  state  of 
California,  and  from  dealing  in  the  trade  and  commerce  of 
the  same  betw^een  said  states  and  said  foreign  country  at 
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such  rates  as  shall  be  fixed  by  each  of  said  defendants  acting 
independently  and  separately  on  its  own  behalf. 

Two  affidavits  supporting  the  material  allegations  of  the 
bill  were  filed  with  the  bill  on  December  16,  1897.  One  of 
these,  made  by  a  retail  coal  dealer  in  San  Francisco,  who  is 
not  a  member  of  the  Coal  Dealers'  Association,  alleged, 
among  other  things,  that,  by  reason  of  the  fact  that  the  con- 
stitution and  by-laws  of  the  Coal  Dealers'  Association  and 
the  agreement  between  the  wholesale  dealers  and  said  asso- 
ciation prohibited  the  sale  to  him  of  coal  brought  from 
Washington,  Oregon,  and  British  Columbia  except  at  ad- 
vanced prices,  he  had  been  greatly  restrained  and  hindered  in 
his  dealings.  Upon  this  showing,  the  court  issued  an  order 
requiring  the  defendants  to  show  cause,  on  the  first  Monday 
in  January,  1898,  why  an  injunction  should  not  be  issued, 
as  prayed  for  in  the  bill,  pending  the  litigation,  and  in  the 
meantime  the  defendants  w€^  restrained  and  prohitated 
from  charging  or  collecting  from  persons  engaged  in  the 
retail  coal  trade  in  the  city  of  San  Francisco  a  price  in  excess 
of  the  same  charged  and  collected  from  members  of  the  Coal 
Dealers'  Association  for  like  purchases,  in  quantity  and 
quality,  of  coal  imported  or  brought  from  British  Columbia, 
and  from  the  states  of  Washington  and  Oregon.  On  Decem- 
ber 18,  1897,  the  defendants  appeared  specially,  and  moved 
to  set  aside  the  preliminary  restraining  order,  upon  the 
grounds  that  the  order  was  made  without  notice  [259]  to 
the  defendants;  that  no  irreparable  injury  had  been  shown 
to  be  probable  by  reason  of  the  conduct  of  the  defendants  in 
the  particulars  in  which  they  are  sought  to  be  restrained  in 
the  preliminary  restraining  order,  nor  in  any  particular; 
that  the  restraining  order  was  not  in  accordance  with  the 
rules  of  practice  of  this  court  in  such  cases;  that  the  act  of 
July  2,  1890,  commonly  known  as  the  "Anti-Trust  Act," 
does  not  provide  for  any  preliminary  injunction  or  restrain- 
ing order.  The  hearing  of  this  motion  was  noticed  for  De- 
cember 28,  1897,  and  afterwards  continued  to  the  first  Mon- 
day in  January,  1898,  when  it  was  heard  at  the  same  time 
with  the  order  to  show  cause.  The  two  matters  will  now  be 
considered  together. 
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Section  4  of  the  act  of  July  2, 1890,  provides  as  follows: 

••  The  several  circnlt  courts  of  the  United  States  are  hereby  Invested 
witta  Jorladlctlon  to  prevent  and  restrain  violations  of  this  act;  and  It 
shall  be  the  duty  of  the  several  district  attorneys  of  the  United  States, 
in  their  respective  districts,  under  the  direction  of  the  attorney  gen- 
eral, to  institute  proceedings  in  equity  to  prevent  and  restrain  such 
violations.  Such  proceedings  may  be  by  way  of  petition  setting  forth 
the  case  and  praying  that  such  violation  shall  be  enjoined  or  othnsrwlse 
prohibited.  Whan  the  parties  complained  of  shall  have  been  duly  noti- 
fied of  such  petition,  the  court  shall  proceed,  as  soon  as  may  be,  to  tlie 
hearing  and  determination  of  the  case ;  and  pending  such  petition  and 
before  final  decree,  ttie  court  may  at  any  time  make  such  temporary 
restraining  order  or  prghibitlon  as  shall  be  deemed  just  in  the 
premises." 

Under  section  718  of  the  Revised  Statutes,  the  court  or 
judge  is  authorized,  whenever  notice  is  given  of  a  motion  for 
an  injunction,  to  grant  an  order  restraining  the  act  sought 
to  be  enjoined  until  the  decision  upon  the  motion,  where  there 
appears  to  be  danger  of  irreparable  injury  from  delay.  In 
^o  far  as  the  language  of  the  anti-trust  act  differs  from  the 
provisions  of  the  Revised  Statutes,  it  appears  to  have  been  the 
intention  of  congress  to  provide  a  more  direct  and  sunmiary 
proceeding  in  reaching  the  mischief  which  it  was  the  purpose 
of  the  statute  to  remedy  than  had  prevailed  before  under 
the  general  rules  of  equity  practice.  I  am  therefore  clearly 
of  the  opinicm  that,  under  section  4  of  the  anti-trust  act,  a 
restraining  order  may  be  issued  by  the  court  or  judge  with- 
out notice,  under  the  circumstances  sanctioned  by  the  estab- 
lished usages  of  equity  practice.  That  practice  requires,  as 
a  general  rule,  that  notice  of  an  application  for  a  temporary 
restraining  order,  as  well  as  for  an  injunction,  shall  be  given 
to  the  person  against  whom  it  is  desired ;  but  in  very  press- 
ing cases,  where  the  mischief  sought  to  be  prevented  is 
serious,  imminent,  and  irremediable,  the  courts  will  grant  a 
restraining  order  without  notice,  and  they  will  do  so  where 
the  mere  act  of  giving  notice  to  the  defendant  of  the  inten- 
ticm  to  make  the  application  might  of  itself  be  productive 
of  the  mischief  api^rehended,  by  inducing  him  to  accelerate 
the  act  in  order  diat  it  might  be  completed  before  the  time 
for  making  the  application  has  arrived.  Fost  Fed.  Prae. 
§  231.  In  the  present  case  there  is  no  allegation  in  the  bill 
that  the  retail  coal  dealers  or  coal  consumers  of  San  Fran- 
cisco, for  whose  benefit  it  may  be  assumed  the  action  is 
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brought,  will  suffer  irreparable  injury  by  delay;  but  the  anti- 
trust act  does  not,  in  terms,  require  such  a  showing  to  jus- 
tify the  court  in  issuing  a  restraining  order,  and  it  may  well 
be  doubted  whether  such  a  showing  would  be  [260]  required 
even  imder  the  general  rules  of  equity  practice  in  a  case  in- 
volving a  question  of  monopoly  and  restraint  of  trade.  Bar- 
thet  V.  City  of  New  Orleans^  24  Fed.  563 ;  U.  S.  v.  Addyaton 
Pipe  <&  Steel  Co.^  78  Fed.  712,  716.  It  will  not  be  necessary, 
however,  to  pass  definitely  upon  this  question  in  this  case, 
since  it  is  my  purpose  to  consider  and  determine,  without 
further  delay,  the  questions  presented  upon  the  order  to  show 
cause  why  an  injunction  should  not  issue  pending  the  litiga- 
tion. But,  before  proceeding  to  that  feature  of  the  case, 
there  is  a  further  objection  to  be  noticed. 

It  is  contended  that,  as  the  Coal  Dealers'  Association  is 
an  unincorporated  company,  it  cannot  be  brought  into  court 
by  making  it  a  party  defendant  by  that  name.  In  equity, 
the  action  must  be  against  the  individuals  comprising  such 
an  association;  but  there  is  this  exception:  Where  the 
parties  are  numerous,  some  of  them  may  be  brought  in  as 
representing  the  whole  association.  The  title  of  this  case 
is  against "  The  Coal  Dealers'  Association  of  California,  and 
All  the  Members  of  Said  Association,"  and  also  against  17 
individuals,  who  are  designated  as  "  Members  and  Officers 
of  said  Association."  The  return  of  the  marshal  shows  that 
all  thase  individuals  have  been  served ;  that  the  president  of 
the  association  has  been  served  as  an  individual,  and  as 
president  of  the  association;  and  he  has  appeared  in  the 
capacity  of  president  in  the  affidavit  filed  by  him,  as  has 
also  the  secretary  of  the  association.  This,  I  think,  is  suf- 
ficient, under  the  rule  requiring  sufficient  parties,  to  represent 
all  the  adverse  interests  in  the  suit. 

In  response  to  the  order  to  show  cause,  affidavits  have  been 
interposed  by  the  defendants  for  the  purpose  of  disproving 
the  equity  upon  which  the  motion  is  founded;  also  a  de- 
murrer to  the  bill  and  parol  exceptions  to  its  legal  sufficiency. 
The  affidavits  tend  to  show  that  the  statement  in  the  bill, 
that  800,000  tons  of  coal  are  used  annually  as  fuel  for  domes- 
tic purposes  by  the  inhabitants  of  San  Francisco,  is  not  true; 
that  the  number  of  tons  so  used  does  not  probably  exceed 
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400,000  tons,  and  tke  amount  imported  and  brought  into  San 
Francisco  annually  from  British  Columbia,  Washington, 
and  Oregon,  and  used  for  domestic  purposes,  is  not  in  excess 
of  300,000  tons;  that  the  defendants  named  in  the  bill  as 
wholesale  dealers  and  importers  of  coal  are  not  all  the  whole- 
sale dealers  who  handle,  buy,  and  import,  and  sell  coal  used 
in  San  Francisco  for  domestic  purposes;  that  the  Black 
Diamond  Coal  Company  is  a  corporation  which  handles, 
brings,  and  imports  and  seUs  coal  used  as  fuel  for  domestic 
purposes,  and  that  this  corporation  is  not  associated  with 
any  of  the  defendants,  nor  a  party  to  the  agreement  with 
the  Coal  Dealers'  Association  of  California;  that  the  price 
and  cost  of  mining  and  transporting  coal  from  British 
Columbia,  Washington,  and  Oregon  have  not  been  materially 
cheapened  within  the  past  few  years,  but  have  lately  been 
increased,  owing  to  the  mine  owners'  inability  to  procure  a 
sufficient  number  of  miners  since  the  exodus  to  the  Alaska 
gold  fields,  and  also  by  reason  of  the  high  rate  for  transport- 
ing coal  from  the  above-mentioned  places,  due  to  the  great 
demand  for  vessels  in  Alaska  trade;  that  before  the  organi- 
zation of  the  Coal  Dealers'  Association,  and  before  the  agree- 
ment mentioned  [361]  in  the  bill,  the  prices  of  all  coals 
sold  in  the  city  and  county  of  San  Francisco,  except  British 
Columbia  coal,  used  as  fuel  for  domestic  purposes,  were 
largely  in  excess  of  the  prices  now  charged;  that  in  May, 
1896,  one  month  previous  to  the  organization  of  the  Coal 
Dealers'  Association,  British  Columbia  coals  were  $9.50  and 
$10  per  ton,  Washington  coals  were  $8  per  ton,  Oregon  coals 
$7.50  per  ton;  and  a  few  months  after  said  organization 
Washington  coals  were  reduced  to  $7.50  per  ton,  and  fluctu- 
ated from  that  price  to  $8,  $7,  and  $7.50,  which  is  the  highest 
price;  Oregon  coals  were  reduced  to  $7  per  ton,  then  $6.50 
and  $6.25,  and  now  is  $6.55;  British  Columbia  coals  have 
not  changed  in  price,  notwithstanding  the  duty  on  coal  has 
been  increased  40  cents  to  67  cents  per  ton ;  that,  prior  to  the 
organization  of  the  Coal  Dealers'  Association,  there  were 
many  persons  engaged  in  the  retail  coal  trade  in  the  city  of 
San  Francisco  who  practiced  dishonest  methods,  in  giving 
short  weights,  substituting  lower  grades  of  coal  for  better 
grades,  and  in  omitting  to  pay  the  amounts  due  from  them 
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to  the  wholesale  dealers,  to  tiae  injury  of  the  wholesale  deal- 
ers as  well  as  to  the  retail  trade.  It  is  alleged  that,  in  order 
to  disoourage  theee  evils,  the  Goal  Dealers'  Association  was 
formed  and  the  agreements  ^[itered  into  betwe^i  the  associa  - 
tion  and  tl^  wholesale  dealers,  and  it  was  in  consideration  of 
this  partial  security  that  the  wholesale  dealers  agreed  to  sell 
to  members  of  the  aasooiation  at  a  iM*ice  less  than  that  charged 
to  nonmembers;  that  the  agre^nent  was  entered  into  only 
for  the  pm^pose  of  dealing  with  and  affecting  coal  in  the  state 
of  California  and  city  and  county  of  San  Francisco,  and  not 
for  the  purpose  of  monopolizing,  oon^ring,  or  attempting 
to  mcmopolize  or  restrain  the  coal  trade  and  commerce  be- 
tween British  CMumbia,  Washington,  Oregon,  and  Cali- 
fornia. It  is  fortiier  alleged  that  no  sale  of  coal  imported 
from  any  other  state  or  territory  is  made  to  any  member 
of  the  Coal  Dealers'  Association  until  after  the  same  has 
been  imported  and  delivered  to  the  wholesale  deal^*s,  and 
bulk  broken.  The  affidavits  contain  other  allegations  in 
relation  to  the  coal  business,  which  it  will  not  be  necessary 
to  notice,  in  the  view  I  take  of  the  matters  proper  to  be  con- 
sidered on  tills  motion. 

The  title  of  the  anti-trust  act  indicates  the  compr^ensive 
scope  and  purpose  of  the  statute.  It  is  ^^An  act  to  protect 
trade  and  commerce  against  unlawful  res^araints  and  monop- 
olies." It  is  not  limited  to  contracts  and  agreements  that 
were  unlawful  at  oonmicm  law,  nor  to  restraints  and  monopo- 
lies in  violation  of  state  statutes. 

In  Z7.  S.  V.  Trans-Missouri  FreigU  Ass'n,  166  U.  S-  200- 
887,  17  Sup.  Ct  54X),  the  supreme  court,  referring  to  this 
title,  said: 

"Tbe  title  reftert  to,  and  inclades,  and  was  Intended  to  indnde, 
tiioBe  restraints  and  m(mo|K)lleB  which  are  made  unlawful  in  the 
body  of  the  statute.  It  Is  to  the  statute  itself  that  resort  must  be  had 
to  learn  the  meaning  thereof,  though  a  resort  to  the  title  here  creates 
no  doubt  about  the  meaning  of  and  does  not  alter  the  plain  lai^uage 
contained  in  the  text" 

The  first  and  second  sections  of  the  act  are  as  follows: 

'*  Section  1.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations,  is  hereby  declared  to  be  illegaL 
Ihrery  person  who  shall  make  any  such  contract  or  engage  in  any 
Boch  combination  or  conspiracy,  shall  be  [SSS]  deemed  guilty  of  a 
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misdemeanor,  and,  on  conviction  thereof,  ftball  be  punished  by  fine  not 
exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court 

*'  Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  mon<^>o- 
lize,  or  combine  or  conspire  with  any  other  person  or  persons,  to  mo- 
nopollM  any  part  of  the  trade  or  commerce  among  the  several  states, 
or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction,  thereof,  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of  the  court" 

In  the  Freight  Ass'n  Case,  supra,  it  was  contended  that 
this  statute,  in  declaring  illegal  every  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of  trade 
or  commerce,  did  not  mean  what  its  language  impcHrts,  but 
that  it  only  meant  to  declare  illegal  any  such  contract  which 
is  in  unreasonable  restraint  of  trade,  while  leaving  all  oAers 
unaffected  by  the  provisions  of  the  act.  The  court  discusses 
this  question,  and  arrives  at  the  conclusion  that: 

**  When,  therefore,  the  body  of  an  act  pronounces  as  illegal  every 
contract  or  combination  in  restraint  of  trade  or  commerce  among  tbe 
several  states,  etc,  the  plain  and  ordinary  meaning  of  such  language  Is 
not  limited  to  that  kind  of  contract  alone  which  is  In  unreasonable 
restraint  of  trade,  but  all  contracts  are  included  in  such  language^  and 
no  exception  or  limitation  can  be  added  without  placing  in  the  act  that 
which  has  been  omitted  by  congress." 

It  is  therefore  no  defense  of  a  contract  or  combination, 
alleged  to  be  in  violation  of  the  act,  to  say  that,  in  view  of  all 
the  circumstances  and  conditions,  the  contract  or  combina- 
tion imposes  only  a  fair  and  reasonable  restraint  upon  trade 
and  commerce.  The  question  is,  does  it  impose  any  restraint 
whatever?  If  it  does,  no  matter  how  little  or  reasonable  it 
may  be,  it  is  within  the  prohibition.  This  interpretation  is 
in  harmony  with  the  other  provisions  of  the  statute,  which 
make  it  unlawful  to  monopolize,  or  attempt  to  monopolize, 
any  part  of  the  trade  or  conmi^ce  among  the  several  states 
or  with  foreign  nations.  The  contract  under  consideration  in 
the  Freight  Ass'n  Case  related  to  traffic  rates  for  the  trans- 
portation of  persons  and  property  by  competing  common  car- 
riers by  railroad;  but  the  doctrine  of  the  case  applies  as  well 
to  articles  of  commerce — the  subject  of  transportation — as 
it  does  to  the  business  of  transportation  itself;  and  the  clear 
and  positive  purpose  of  the  statute  must  be  understood  to  be 
that  trade  and.  commerce  within  the  jurisdiction  of  the  fed- 
eral government  shall  be  absolutely  free,  and  no  contract  or 
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combination  will  be  tolerated  that  impedes  or  restricts  their 
natural  flow  and  volume. 

Under  the  law  as  thus  interpreted,  two  questions  arise  upon 
the  facts  in  the  present  case.  First  Do  the  constitution  and 
by-laws  of  the  Coal  Dealers'  Association  and  the  agreement 
of  the  association  with  the  importers  and  whol^ale  dealers 
operate  in  restraint  of  trade  and  commerce,  or  monopolize 
any  part  of  the  trade  or  commerce  of  San  Francisco?  And, 
if  so,  second,  does  this  restraint  or  monopoly  extend  to  any 
part  of  the  trade  and  commerce  carried  on  between  this  state 
and  Oregon,  Washington,  or  British  Columbia? 

There  is  no  difficulty  in  arriving  at  a  conclusion  with  re- 
spect to  the  first  question.  The  constitution  of  the  Coal 
Dealers'  Association  provides,  among  other  things,  that  its 
object  is  to  furnish  information  [263]  to  its  members  as  to 
sales  of  coal  made  by  wholesale  dealers  to  the  retail  dealers, 
and  by  retail  dealers  to  consumers,  and  also  the  names  of  any 
dealers  who  have  been  guilty. of  violating  any  of  the  rates  or 
rules  made  from  time  to  time  by  the  organization.  A  retail 
dealer  is  defined  as  any  person  who  engages  in  the  sale  of 
coal  as  regular  business,  buying  to  sell  again,  who  shall  own 
and  operate  a  yard,  keeping  an  office,  and  displaying  a  sign. 
All  miners  and  shippers  shall  be  eligible  to  membership  in 
the  association,  provided  such  miner  and  shipper  shall  not 
make  a  practice  of  selling  coal  at  retail  at  less  prices  than 
the  retail  dealers.  The  admittance  fee  for  membership  is 
$500,  but  the  association  assumes  the  jurisdiction  over  dealors 
who  are  not  members,  and  imposes  fines  upon  those  found 
guilty  of  selling  coal  in  violation  of  card  rates  or  rules.  The 
fine  is  not  to  be  less  than  $10  nor  more  than  $100  for  the  first 
offense,  and  not  less  than  $25  nor  more  than  $200  for  the 
second  offense ;  and,  if  the  nonmember  shall  neglect  or  refuse 
to  pay  any  fine  within  the  time  limit  fixed  by  the  grievance 
committee,  the  secretary,  at  the  expiration  of  the  time,  shall 
notify  the  wholesale  coal  dealers  to  charge  the  person  so  de- 
faulting consumers'  prices  for  coal,  and  the  wliolesale  deal- 
ers agree  to  comply  with  the  notice.  The  board  of  directors 
of  the  association  may  employ  detectives  to  purchase  coal  at 
retail  through  any  citizen.  The  purpose  of  this  provision 
appears  to  be  to  discover  those  dealers  who  sell  coal  at  other 
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than  card  rates.  A  grievance  comnjitteo  is  provided  to  as- 
semble whenever  requested  to  do  so  by  the  secretaiy,  to  re- 
ceive and  investigate  all  charges  of  Anolation  of  card  rules  or 
rates  preferred  against  any  coal  dealer  or  agent  in  the  city 
and  county  of  San  Francisco,  [t  will  be  observed  that  the 
jurisdiction  of  this  committee  is  not  limited  to  the  investi- 
gation of  charges  against  members  of  the  association,  but 
includes  all  dealers.  Dealers  in  advertising  coal  are  not  per- 
mitted to  state  prices  without  adding  the  name  of  the  coal  to 
be  had  for  the  prices  named.  Both  names  and  prices  to  cor- 
respond exactly  with  those  on  the  rate  card.  Any  circulars, 
posters,  dodgers,  cards,  or  signs  conflicting  with  the  card 
rates  or  rules  displayed,  found  on  the  streets,  or  circulated 
in  any  manner  whatsoever,  subjects  the  dealer  or  agent  who 
caused  their  distribution  to  the  penalties  for  selling  coal  in 
violation  of  card  rates  or  rules.  No  dealer  in  coal  is  permit- 
ted to  give  more  or  less  than  certain  weights  in  selling  coal 
in  specified  quantities  from  sacks  to  tons.  A  charge  is  fixed 
for  handling  coal  at  customer's  place,  and  no  premiums  or 
presents  are  allowed  to  be  offered  as  inducements  for  pur- 
chasers to  buy  coal.  The  agreement  with  the  wholesale  deal- 
ers is  made  part  of  the  by-laws  of  the  association.  The 
wholesale  dealers  agree  not  to  sell  at  trade  rates  to  any  one 
not  having  an  established  yard,  and  not  to  sell  coal  at  less 
than  card  rates  to  consumers,  except  in  such  cases  as  may  be 
provided  for  by  agreement  among  the  wholesale  dealers 
themselves.  They  agree  to  charge  two  doUoars  per  ton  addi- 
tional over  current  trade  rates  to  retail  dealers  who  are  not 
members  of  the  Coal  Dealers'  Association,  and  consumers' 
rates  to  dealers  who  violate  any  of  the  rules  of  the  associa- 
tion. A  schedule  of  rates  is  adopted  for  the  different  quali- 
ties and  classes  of  coal  sold  in  San  Francisco. 

[264]  It  is  claimed  on  the  part  of  the  defendants  that  the 
Coal  Dealers'  Association  is  a  beneficial  organization;  that 
it  protects  the  coal  consumers  from  the  dishonest  methods 
of  some  of  the  coal  dealers  in  giving  short  weights  and  in 
substituting  lower  grades  of  coal  for  better  grades;  and  that 
it  also  protects  the  wholesale  dealers  in  enabling  them  to  col- 
lect their  bills  from  the  retail  dealers.  All  this  may  be 
true,  but  it  is  dear  that  the  power  of  the  associatiGn  extends 
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much  further,  and  that  it  has  another  purpose.  It  establishes 
arbitrary  rates  for  coal,  from  which  the  dealer  is  not  per- 
mitted to  deviate  in  any  particular.  It  stifles  all  compe- 
tition between  retail  dealers,  restricts  trade  within  prescribed 
limits,  and  establishes  a  monopoly  of  the  most  odious  char- 
acter in  an  article  of  daily  consumption  and  prime  necessity. 
In  Neater  v.  BrevoiTtg  Co.,  161  Pa.  St.  473,  29  AtL  102,  the 
supreme  court  affirmed  the  judgment  of  the  court  of  conunon 
pleas  of  Philadelphia,  holding  that  a  OMnhinatioii  among  a 
number  of  brewers  of  that  city  to  ocmtrol  the  price  of  beer 
within  the  city  was  illegal,  being  in  restraint  of  trade.  The 
agreement  under  which  that  combination  was  formed  is  of 
the  same  character  as  the  one  now  under  consideration,  and 
this  is  what  the  trial  court  had  to  say  about  it: 

**  Where  a  price  is  fixed  arbitrarily  for  which  a  manufactured 
article  may  be  sold,  it  necessarily  limits  the  production  of  that  arti<^ 
to  the  amount  that  can  be  sold  for  that  price.  An  increased  price  put 
upon  an  article  restricts  its  sale,  and  the  restricted  sale  necessarily 
reduces  the  production.  It  is  no  answer  to  say :  *  We  do  not  restrict 
your  production.  You  may  produce  any  amount  you  like.  We  only 
restrain  your  sale  of  it*  Is  this  not  practically  a  limit  to  produc- 
tion? Where  a  pool  or  combination  reserves  the  right  to  regulate 
prices,  they  can,  by  the  manipulation  of  prices,  drive  their  competi- 
tors out  of  business,  create  a  monopoly,  and  enhance  at  their  pleasure 
the  prices  to  consumers.** 

This  is  precisely  the  attitude  of  the  Coal  Dealers'  Associa- 
tion, and  it  is  no  answer  to  the  charge  of  arbitrary  power, 
which  it  can  and  does  exercise  under  its  organization,  that 
it  has  not  increased  the  price  of  coal  in  San  Francisco,  or 
wholly  monopolized  the  source  of  supply.  The  terms  of  the 
organization  and  the  agreement  between  the  association  and 
the  wholesale  dealers  clearly  constitute  a  restraint  of  trade, 
which  is  injurious  to  the  public  interests,  against  puUic 
policy,  and  Uierefore  unlawful.  Amot  v.  Coal  Co.,  68  N.  Y. 
658;  Salt  Co.  v.  Guthrie,  36  Ohio  St  666;  Carhon  Go.  v. 
McMiUin,  119  N.  Y.  46,  28  N.  E.  680;  Morris  Run  Coal  Co. 
V.  Barclay  Coal  Co.,  68  Pa.  St  173;  Craft  v.  McConmighfy, 
7»  HI.  846;  Lumher  Co.  v.  Bayea,  76  Cal.  887,  18  Pac.  Ml; 
DistiUing  <6  Cattle  Feeding  Co.  v.  People  (HI.  Sap.)  41 
N.  E.  188 ;  Earroxo  Co.  v.  Hench,  83  Fed.  86. 

The  next  question  is  as  to  whether  this  restraint  or  mo- 
nopoly extends  to  the  trade  or  conmierce  amcmg  the  several 
states  or  with  foreign  nations.    In  other  words,  do  tiie  taots 
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in  the  case  bring  it  within  the  jurisdiction  of  the  national 
government,  under  the  provisions  of  the  anti-trust  act?  The 
retail  prioes  for  coal  at  San  Francisco  established  by  the 
Coal  Dealers'  Association,  and  agreed  to  by  the  wholesale 
dealers,  are  for  different  quantities  of  the  following  named 
ooals,  used  as  fuel  for  domestic  purposes,  namely :  Welling- 
Um  (Dunsmuir),  Wellington  (Southfield),  Boslyn,  Seattle, 
Bryant,  and  Coos  Bay.  The  Wellington  coal  is  imported 
from  British  Co-  [265]  lumbia;  the  Eoslyn,  Seattle,  and 
Bryant,  frcnn  Washington;  and  the  Coos  Bay,  from  Oregon. 
No  card  rate  appears  to  have  been  fixed  for  coal  produced 
in  this  state,  probably  because  this  quality  of  coal  is  not 
generally  used  for  domestic  purposes.  We  start,  then,  with 
the  fact  that  the  article  which  is  the  subject  of  the  contro- 
versy is  the  product  of  other  states  and  a  foreign  country, 
and  is  teought  from  such  other  states,  and  imported  from  the 
foreign  country,  by  dealers  and  importers  engaged  in  that 
business,  and  that  these  dealers  and  importers  have  entered 
into  m  agreement  and  combination  with  the  Coal  Dealers' 
Association  whereby  the  business  in  dealing  in  this  article 
is  regulated  and  its  retail  prices  in  San  Francisco  fixed  arbi- 
trarily. The  statement  of  these  facts  seems  to  be  sirfficient 
to  determine  the  question;  but  it  is  contended  very  earnestly, 
on  the  part  of  the  defendants,  that  the  case  presented  by 
the  bill  is  not  within  the  law,  and  that  the  line  dividing 
local  from  federal  authority  excludes  it  from  the  jurisdic- 
tion of  this  court 

What,  tiien,  is  trade  and  commerce  among  the  several  states 
and  widi  foreign  nations?  ^^  Trade,"  in  a  business  sense,  has 
been  defined  as  ^^  the  exchange  of  commodities  for  other  com- 
modities or  for  money;  the  business  of  buying  and  selling; 
dealing  by  way  of  sale  or  exchange."  The  word  "Com- 
merce," as  used  in  the  statute  and  under  the  terms  of  tilie  con- 
stitution, has,  howevOT,  a  broader  meaning  than  tlie  word 
"  trade."  Commerce  among  the  states  consists  of  intercourse 
and  traffic  between  their  citizens,  and  includes  the  transporta- 
tion of  persons  and  property,  and  the  navigation  of  public 
waters  for  that  purpose,  as  well  as  the  purchase,  sale,  and 
exchange  of  commodities.  County  of  Mobile  v.  KimbaUy  102 
XJ.  S.  702;  Oloueester  Ferry  Co.  v.  PenneyUania^  114  U.  S. 
lOeyO^'— S.  Doc.  Ill,  62-1,  vol  1 49 
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196,  6  Sup.  Ct.  826.  Oommerce  among  the  states  can- 
not stop  at  the  external  boundary  line  of  each  state,  but  may 
be  introduced  into  the  interior.  Gibbons  v.  Ogden^  9  Wheat. 
1, 194. 

In  Leisy  v.  Hardin^  135  XJ.  S.  100, 10  Sup.  Ct.  681,  the  su- 
preme court  held  that  a  state  statute,  prohibiting  the  sale  of 
intoxicating  liquors,  except  for  certain  purposes  and  under 
license  from  a  county  court,  was  unconstitutional  and  void 
when  applied  to  a  sale  by  an  importer  of  liquors  brought 
from  another  state  in  the  original  packages,  because  the  op- 
eration of  the  law  was  repugnant  to  the  power  of  congress  to 
regulate  commerce  among  the  several  states.  The  court,  in 
passing  upon  the  question,  said : 

••  The  power  vested  In  congress  *  to  regulate  commerce  with  foreign 
nations  and  among  the  seyeral  states  and  with  the  Indian  trihes '  is 
the  power  to  prescribe  the  rule  by  which  that  commerce  Is  to  be  gov- 
erned, and  Is  a  power  complete  In  Itself,  acknowledging  no  limitations 
other  than  those  prescribed  In  tlie  constitution.  It  is  co-extensive 
with  the  subject  on  which  it  acts,  and  cannot  be  stopped  at  the  exter- 
nal boundary  of  a  state,  but  must  enter  Its  Interior,  and  must  be  capa- 
ble of  authorizing  the  disposition  of  those  articles  which  it  intro- 
duces, so  that  they  may  become  mingled  with  the  common  mass  of 
property  within  the  territory  entered." 

Again,  to  make  this  limitation  on  state  authority  over  in- 
terstate conmieroe  more  clear,  the  court  said : 

"  It  is  only  after  the  Importation  is  completed,  and  the  property  im- 
ported has  mingled  with  and  become  a  part  of  the  general  property  of 
the  state,  that  Its  [266]  regulations  can  act  upon  It,  except  so  far  as 
may  be  necessary  to  insure  safety  in  the  disposition  of  tlie  import 
until  thus  mingled." 

If  a  law  of  a  state,  regulating  the  sale  of  intoxicating 
liquors,  so  as  to  prohibit  their  sale  except  for  certain  purposes 
and  under  license  from  a  county  court,  is  unconstitutional 
and  void  when  applied  to  a  sale  by  an  importer  of  liquors 
brought  from  another  state  in  the  original  packages,  because 
the  law  in  that  relation  is  in  restraint  of  trade  and  commerce 
"  among  the  several  states,"  what  shall  be  said  of  the  consti- 
tution and  by-laws  of  the  Coal  Dealers'  Association,  and  the 
agreement  of  that  association  with  the  wholesale  dealers  re- 
specting the  sale  of  imported  coal  in  San  Francisco  under 
the  anti-trust  act?  If  one  is  in  restraint  of  commerce,  is 
not  the  other?  The  claim  that  the  coal  is  not  sold  until  im- 
ported, delivered,  and  bulk  broken  is  not  sufficient.     The 
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principle  of  the  original  package  does  not  apply  to  the  sale  of 
coal.  It  must  be  manifest  that  the  arbitrary  rules  under  which 
the  combination  of  wholesale  and  retail  dealers  conduct  their 
business  affects  the  sale  and  disposition  of  coal  immediately 
upon  its  arrival  at  San  Francisco,  and  that,  as  an  article  of 
commerce,  its  freedom  is  restrained  and  hampered  at  the 
point  of  delivery  into  the  state,  and  before  it  has  become  dis- 
tributed by  sale,  and  mingled  in  the  common  mass  of  prop- 
erty in  the  state.  But  the  agreement  of  the  importers  and 
wholesale  dealers,  which  alone  gives  life  and  force  to  the  com- 
bination, is  directed  specifically  to  the  maintenance  of  card 
rates  for  certain  imported  coals  by  name;  and  it  is  this 
agreement,  and  what  may  be  accomplished  under  it  by  the 
combination,  that  is  to  be  considered,  and  not  what  the  par- 
ties to  it  may  be  doing  at  any  particular  time. 

In  Bobbins  v.  Taxing  Diai.,  120  U.  S.  489,  7  Sup.  Ct.  592, 
it  was  held  by  the  supreme  court  that  a  law  of  Tennessee,  re- 
quiring that  all  drummers  and  all  persons  not  having  a  regu- 
lar licensed  house  of  business  in  the  taxing  district  of  Shelby 
county,  offering  for  sale  or  selling  goods,  wares,  or  merchan- 
dise herein  by  sample,  should  pay  to  the  county  trustee  the 
sum  of  $10  per  week,  or  $25  per  month,  for  such  privilege, 
was,  so  far  as  it  applied  to  persons  soliciting  the  sale  of  goods 
on  behalf  of  individuals  or  firms  doing  business  in  another 
state,  a  regulation  of  commerce  among  the  several  states. 
This  case  also  arose  before  the  passage  of  the  anti-trust  act, 
and  was  considered  as  coming  within  the  established  doctrine 
that  congress  had  the  exclusive  power  to  regulate  commerce 
under  the  constitution  of  the  United  States.  Now,  if  this 
doctrine  is  applied  to  the  facts  of  the  present  case,  how  can 
it  be  said  that  the  rules  and  regulations  imposed  by  the  Coal 
Dealers'  Association  upon  retail  coal  dealers  of  San  Fran- 
cisco, selling  imported  coal,  is  less  an  obstruction  to  com- 
merce than  the  law  of  Tennessee,  imposing  a  license  tax  upon 
drummers  soliciting  the  sale  of  goods  from  another  state? 
Manifestly,  a  court  could  not  consistently  condemn  the  latter, 
and  excuse  the  first.  Suppose  the  state  of  California  were 
to  provide,  by  statute,  a  fixed  price  for  the  sale,  at  retail  in 
San  Francisco,  of  Wellington,  Roslyn,  Seattle,  Bryant,  and 
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Ooos  Bay  ooal,  and  Te({Qire  thst  ^all  retail  dealers  m  such 
coals  should  pay  a  Ueemse  to  the  rtato  of  $900  ^r  tiie  privilege 
of  dealing  in  such  eoals  at  the  established  rates,  and,  to 
seeure  the  [367]  eHforoenmrt-of  4nidi  a  kvw,  should  mpese 
penalties  on  dealers  who  did  not  conply  with  the -statute. 
Would  there  be  any  question  as  to  the  AFalidity  of  suoh4i«tat- 
ute!  Would  it  not  be  so  plainly  in  yiolation  otf  the  ceRsti- 
tution  and  laws  of  the  United  ^States  that  no  court  w^ukL 
hesitate  for  a  moment  to  tteelaie  it  void?  Wi^  what  com- 
pkc^Kgr,  then,  should  the  court  view  t^  terms  of  tilie  agree- 
ment, of  the  wholesale  dealers  with  the  Goal  Dealers'  Asso- 
ciation, and  the  regulations,  fees,  dues,  assessments,  feies, 
and  penalties  provided  by  th«  ktter  association  Jer>ti)e  piu*- 
pose  of  controlling  all  coal  dealers  engaged  in  dealing  in 
these  imported  coals? 

In  the  Sugar  TrugtOcm,  186  U.  8.  16  Sup.  Ot  349,  it 
was  held,  substantially,  that  contracts  relating  'to  commodi- 
ties, to  come  within  the  vange  of  federal  jurisdie^n,  ^most 
be  subsequent  to  productioi,  but  it  was  also  said  that  oon- 
tracts  to  imy,  sell,  or  exchange  goods  to  i)e  transpoiied 
among  the  several  states  form  part  of  interstatetrade  or  oom- 
n^roe.  A  case  entirely  in  point  is  that  of  U.  8.  y.,Jettioo 
MounUlin  Coal  A  Cohe  Oo.^  46  Fed.  482,  brought  sunder -the 
anti-trust  aet,  in  1891,  against  the  members  of  the  NashriUe 
Goal  Exchange.  The  purpose  of  the  agreement  in 'that  case 
was  to  establish  the  price  of  coal  at  Nashville,  and  to  diange 
the  same  fr<Hn  time  to  time.  Members  found  guilty  of  sell- 
ing coal  at  a  less  price  than  t^  price  fixed  by  the  j^rchange, 
ei^er  directly  or  indirectly,  were  fined  2  c^its  per  budiel 
and  $10  for  the  first  offense,  and  4  cents  per  bu^el  and)$80 
for  the  second  offense.  Owners  or  operators  of  mines  were 
not  to  sell  or  ship  coal  to  any  person,  firm,  or  corporation 
in  Nashville  who  were  not  members  of  the  exdiange,  w\A 
dealers  were  not  to  buy  coal  from  any  one  not<a  meniber  of 
the  exchange.  It  appeared  that  several  mining  companies 
in  Kentucky  engaged  in  raising  coal  and  most  of  the  ooal 
dealers  of  Nashville  had  entered  into  this  agreement.  The 
court  held  the  agreement  was  in  restraint  of  trade  and  com- 
merce, and  that  the  defendants,  by  the  organiaation  of  ihe 
Nashville  Goal  Exdiange,  and  in  their  operations  under  it, 
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had  violated  the  law;  and  they  were  accordingly  enjoined 
from  further  violatioas  of  the  law.  In  U.  S.  v.  HopkinSj 
82  Fed-  529,  the  Kansas  City  Live-Stock  Exchange,  a  vol- 
untary unincorporated  association,  adopted  articles  of  associ- 
ation and  rules  and  by-ltfv^  wfatreby  they  agreed  that  they 
would  faithfully  observe  and  be  bound  by  the  same.  Among 
the  rules  for  the  government  of  the  exchange  were  fixed  rates 
of  commissions  for  the  transaetioi  of  business,  and  limita- 
tions and  prohibitions  upon  its  members  in  dealing  with 
nonmembers  and  with  persons  violating  the  rules  and  regula- 
tions of  the  exchange;  these  rules  and  regulations  being 
enforced  by  means  of  fines,  penalties,  and  assessments.  Sub- 
stantially all  of  tifte  business  tztansaeted  in  the  master  of  re- 
ceiving, buying,  selliiig,  and  handling'  live  stock  at  Kansas 
City  stockyards  was  carried  on  by  the*  members  of  the  ex- 
change as  commission  merchants.  A  large  proportion  of  this 
live  stock  was  shipped  from  the  states  of  Kansas,  Nebraska, 
Colorado,  Texas^  Missouri,  Iow%  and  Arkansas,  and  the  ter- 
ritoms  of  Oklahoma,  Ariaona,  and  New  Mexico,  and  was 
sold  by  the  members  of  the  exchange  to  the  packing  houses 
in  Kansas  City.  It  was  held  that  the  association  [268]  was 
an  illegal  combination  to  restrict,  monopolize,  and  control 
trade  and  coounerce. 

It  is  noi,  howe/ver,  necessary  to  multiply  authorities  deal- 
ing with  this  question.  They  are  numerous,  and  they  all 
clearly  establish  the  doctrine  that  commerce  among  the  sev- 
eral states  and  with  foreign  nations  must  be  absolutely  free 
and  untrammeled,  except  as  it  may  be  regulated  by  con- 
gress.; that  no  state  law,  with  certain  exceptions  not  neces- 
sary to  be  here  stated,  will  be  allowed  to  interfere  with  it, 
and  no  contract  or  agreement  on  the  part  of  individuals,  as- 
sociations, or  corporations  will  be  permitted,  directly  or  in- 
directly, to  hinder  or  restrain  its  natural  current  or  volume. 
In  the  light  of  the  authorities  and  the  principles  they  estab- 
lish, it  appears  to  me  that  the  constitution  and  by-laws  of 
the  Coal  Dealers'  Association  and  the  agreement  of  tie  whole- 
sale dealers  with  that  association  come  within  the  prohibi- 
tions of  the  act  of  July  2,  1890,  and  they  are  therefore  un- 
lawful. A  temporary  injunction  will  be  prepaied  in  accord- 
ance with  this  opimofL 
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[271]    UNITED    STATES   v.   ADDYSTON    PIPE    & 
STEEL  CO.  ET  AL.* 

(Gircait  Court  of  Appeals,  Sixth  Circuit    February  8»  1898.) 

[85  Fe<L,  27L] 

MoNOPOLDCfl — Contracts  in  Restraint  of  Trads — Combinations. — 
Contracts  that  were  in  unreasonable  restraint  of  trade  at  common 
Uw  were  not  unlawful  in  the  weaaae  of  being  criminal  or  as  giving 
rise  to  an  action  for  damages  to  one  prejudicially  affected  thereby, 
but  were  simply  void,  and  not  enforceable.  The  effect  of  the  anti- 
trust law  of  1890  is  to  render  such  [272]  contracts,  as  applied  to 
interstate  commerce,  unlawful  in  an  affirmative  or  positive  sense, 
and  punishable  as  a  misdemeanor,  and  also  to  create  a  right  of  civil 
action  for  damages  in  favor  of  persons  injured  thereby,  and  a 
remedy  by  injunction  in  favor  both  of  private  persons  and  the  public 
against  the  execution  of  such  contracts  and  the  maintenance  of 
such  trade  restraints.^ 

Same — ^Restraints  Lawful  at  Common  Law. — No  contractual  re- 
straint of  trade  is  enforceable  at  common  law  unless  the  covenant 
tfnbodying  it  is  merely  ancillary  to  some  lawful  contract  (involving 
some  such  relations  as  vendor  and  vendee,  partnership,  employer  and 
employ^),  and  necessary  to  protect  the  covenantee  in  the  enjoyment 
of  the  legitimate  fruits  of  the  contract,  or  to  protect  him  from  the 
dangers  of  an  unjust  use  of  those  fruits  by  the  other  party.  The 
main  purpose  of  the  contract  suggests  the  measure  of  protection 
needed,  and  furnishes  a  sufficiently  uniform  standard  for  determin- 
ing the  reasonableness  and  validity  of  the  restraints.  But  where  the 
sole  object  of  both  parties  in  making  the  contract  is  mer^  to  re- 
strain competition,  and  enhance  and  maintain  prices,  the  contract 
is  void. 

Same — "Anti-Trust"  Law. — A  number  of  companies  manufacturing 
iron  pipe  in  different  states  formed  a  combination  whereby  the 
territory  in  which  they  operated  (comprising  a  large  part  of  the 
United  States)  was  divided  into  "reserved"  cities  and  "pay" 
territory.  The  reserved  cities  were  allotted  to  particular  members 
of  the  combination,  free  of  competition  from  the  others,  though  pro- 
vision was  made  for  pretended  bids  by  the  latter  at  prices  previously 
arranged.    In  the  pay  territory  all  offers  to  purchase  pipe  were 

o  Bill  asking  for  a  preliminary  injunction  was  dismissed  by  the  Cir- 
cuit Court  for  the  Eastern  District  of  Tennessee  (78  Fed.,  712).  See 
p.  631.  Decree  reversed  and  defendants  perpetually  enjoined  by  the 
Circuit  CJourt  of  Appeals,  Sixth  Circuit  (86  Fed.,  271),  which  latter 
decree  was  modified  and  affirmed  by  the  Supreme  Court  (175  U.  8., 
211).  See  p.  1009. 
•  »  Syllabus  and  statement  copyrighted,  1898,  by  West  Publishhig  Co. 
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submitted  to  a  committee,  which  determined  the  price,  and  then 
awarded  the  contract  to  that  member  of  the  combination  which 
agreed  to  pay  the  largest  "  bonus  "  to  be  divided  among  the  others. 
Held,  that  this  was  an  unlawful  combination,  lK>th  at  conmion  Uw 
and  under  the  act  of  1890,  against  trusts  and  monopolies.  78  Fed. 
712,  reversed. 

Same — Contracts  in  Restraint  of  Interstate  Commerce. — Contracts 
which  operate  as  a  restraint  upon  the  soliciting  of  orders  for,  and 
the  sale  of,  goods  in  one  state,  to  be  delivfre<l  from  another,  are 
contracts  in  restraint  of  interstate  couinierce,  within  the  meaning  of 
the  act  of  July  2,  1890.  V.  8.  y.  E.  0.  Knight  Co.,  15  Sup.  Ct  249, 
156  tJ.  S.  1,  distinguished. 

Same — Surr  in  EJquitt — Forfeitute  of  Qoods. — In  a  suit  in  equity 
brought  by  the  United  States  to  enjoin  the  carrying  out  of  a  con- 
tract or  combination  in  restraint  of  interstate  commerce,  under  the 
act  of  1890,  there  can  be  no  seizure  of  goods  in  course  of  transporta- 
tion pursuant  to  the  unlawful  contract  Such  seizure  can  only  be 
made  under  the  sixth  section  of  tbe  act,  which  authorizes  seizures 
and  condonnation  by  like  proceedings  to  those  provided  in  cases  of 
property  imported  into  the  United  States  contrary  to  law. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Tennessee. 

This  was  a  proceeding  in  equity,  begun  by  petition  filed  by  the  attor- 
ney general,  on  behalf  of  the  United  States,  against  six  corporations 
engaged  in  the  manufacture  of  cast-iron  pipe,  charging  them  with  a 
combination  and  conspiracy  in  unlawful  restraint  of  interstate  com-» 
merce  in  such  pipe,  in  violation  of  the  so-called  "Anti-Trust  Law," 
passed  by  congress  July  2,  1890.  The  defendants  were  the  Addyston 
Pipe  &  Steel  Company,  of  Cincinnati,  Ohio;  Dennis  Long  &  Co.,  of 
Louisville,  Ky. ;  the  Howard-Harrison  Iron  Company,  of  Bessemer. 
Ala. ;  the  Anniston  Pipe  &  Foundry  Company,  of  Annlston,  Ala. ;  the 
South  Pittsburg  Pipe  Works,  of  South  Pittsburg,  Tenn.;  and  the 
Chattanooga  Foundry  &  Pipe  Works,  of  Chattanooga,  Tenn.  The  peti- 
tion prayed  that  all  pipe  sold  and  transported  from  one  state  to 
another,  under  the  combination  and  conspiracy  described  therein,  be 
forfeited  to  the  petitioner,  and  he  seized  and  confiscated  In  the  manner 
provided  by  law,  and  that  a  decree  be  entered  dissolving  the  unlawful 
conspiracy  of  defendants,  and  perpetually  enjoining  them  from  opera- 
ting under  the  same,  and  from  selling  said  cast-iron  pipe  in  accord- 
ance therewith  to  be  transported  from  one  state  into  another.  The 
defendants  filed  a  Joint  and  separate  demurrer  to  the  petition  In  so 
far  as  it  prayed  for  the  confiscation  of  [278]  goods  in  transit,  on  the 
ground  that  such  proceedings,  under  the  anti-trust  act,  are  not  to  be 
had  in  a  court  of  equity,  but  in  a  court  of  4aw.  In  addition  to  the 
demurrer,  the  defendants  filed  a  Joint  and  separate  answer,  In  which 
they  admitted  the  existence  of  an  association  between  them  for  the 
purpose  of  avoiding  the  great  losses  they  would  otherwise  sustain, 
due  to  ruinous  competition  between  defendants,  but  denied  that  their 
association  was  in  restraint  of  trade,  state  or  interstate,  or  that  it 
was  organized  to  create  a  monopoly,  and  denied  it  was  a  violation  of 
the  anti-trust  act  of  congress.  Testimony  in  the  form  of  affidavits 
was  submitted  by  petitioner  and  defendants,  and,  by  stipulation  it 
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was  agreed  tbat  the  final  hearing  might  be  had  thereon.  Judge 
Clark,  who  presided  in  the  circuit  court,  dismissed  the  petltioB  on  the 
merits.    His  opinion  is  reported  in  78  Fed.  712. 

From  the  minutes  of  the  association,  a  copy  of  which  was  put  in 
evidence  by  the  petitioner,  it  appeared  that  prior  to  December  28, 
18©4,  the  Aimiston  Company,  the  Howard-Harrison  Company,  the 
Chattanooga  Company,  and  the  South  Pittsburg  Company  had  been 
associated  as  the  Southern  Associated  Pipe  Woito.  Upcm  tiiiat  date 
the  Addyston  Company  and  Dennis  Long  &  Co.  were  admitted  to 
membership,  and  the  following  plan  was  then  adopted : 

"  First  The  bonuses  on  the  first  90,000  tons  of  pipe  secured  In  any 
territory,  16"  and  smaller,  shall  be  divided  equally  among  six  shops. 
Second.  The  bonuses  on  the  next  75,000  tons,  SO''  and  smaller  slees, 
to  be  divided  among  five  shops,  South  Pittsburg  not  participating. 
Third.  The  bonuses  on  the  next  40,000  tons,  36''  and  smaller  sizes, 
to  be  divided  among  four  shops,  Anniston  and  South  Ptttsbui'g  not 
participating.  Fourth.  The  bonuses  on  the  next  15,000  tonsj  con- 
sisting of  all  sizes  of  pipe,  shall  be  divided  among  lAree  shops, 
Chattanooga*  South  Pittsburg,  and  Annistcm  not  participating.  The 
above  division  is  based  on  the  following  tonnage  of  capacity:  South 
Pittsburg,  15,000  tons;  Anniston,  30,000  tons;  Chattanooga,  40,000 
tons;  Bessemer,  45,000  tons;  Louisville,  45,000  tons;  Cincinnati, 
45,000  tons.  When  the  220,000  tons  have  been  made  and  shipped, 
and  the  bonuses  divided  as  hereinafter  provided*  the  auditor  shall  set 
aside  into  a  reserve  fund  all  bonuses  arising  from  the  excess  of 
shipments  over  220,000  tons,  and  shall  divide  the  same  at  the  end  of 
the  year  among  the  respective  companies  according  to  the  percentage 
of  the  excess  of  tonnage  they  may  have  shipped  (of  the  sizes  made 
by  them)  either  in  pay  or  free  territory.  It  is  also  the  iBteation  of 
this  proposition  that  the  bonuses  on  all  pipe  larger  that  36  Inches 
in  diameter  shall  be  divided  equally  between  the  Addyston  Pipe  ft 
Steel  Company,  Dennis  Long  &  Co.,  and  the  Howard-SDarrison  Com- 
pany." 

"  It  was  thereupon  resolved :  First  That  this  agreement  shall  last 
for  two  years  from  the  date  of  the  signing  of  same,  until  Decem- 
ber 31,  1896.  Second.  On  any  question  coming  before  the  association 
requiring  a  vote,  It  shall  take  five  affirmative  votes  thereon  to  carry 
said  question,  each  member  of  this  association  being  entitled  to  but 
one  vote.  Third.  The  Addyston  Pipe  &  Steel  Company  shall  handle 
the  business  of  the  gas  and  water  companies  of  Cincinnati,  Ohio, 
Covington,  and  Newport,  Ky.,  and  pay  the  bonus  hereafter  men- 
tioned, and  the  balance  of  the  parties  to  this  agreement  shall  bid  on 
such  worlc  such  reasonable  prices  as  they  shall  dictate.  Fourth. 
Dennis  liong  &  Company,  of  Louisville,  Ky.,  shall  handle  Louisville, 
Ky.,  Jeffersonvllle,  Ind.,  and  New  Albany,  Ind.,  furnishing  all  the 
pipe  for  gas  and  water  works  in  above-named  cities.  Fifth.  The 
Anniston  Pipe  &  Foundry  Company  shall  handle  Anniston,  Ala.,  and 
Atlanta,  Ga.,  furnishing  all  pipe  for  gas  and  water  companies  in 
above-named  cities.  Sixth.  The  Chattanooga  Foundry  &  Pipe  Works 
shall  handle  Chattanooga,  Tenn.,  and  New  Orleans,  La.,  furnishing 
all  gas  and  water  pipe  in  the  above-named  cities.  Seventh.  The 
Howard-Harrison  Iron  Company  shall  handle  Bessemer  and  Birming- 
ham, Ala.,  and  St  Louis,  Mo.,  furnishing  all  pipe  for  gas  and  water 
companies  In  the  above-named  cities;  extra  bonus  to  be  put  on  Blast 
St  Louis  and  Madison,  111.,  so  as  to  protect  the  prices  named  for 
St  Louis,  Mo.  Eighth.  South  Pittsburg  Pipe  Worlts  shall  handle 
Omaha,  Neb.,  on  all  sizes  required  by  that  city  during  the  year  of 
1895,  conferring  with  the  other  companies  and  co-operating  with  th«n. 
Thereafter  lliey  sliall  handle  tlie  gas  and  water  companies  of  Omalm, 
Neb.,  on  such  sizes  as  they  make. 
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"Note:  It  is  rmderstood  that  all  the  shops  who  ar»  members  of 
this  association  shall  handle  the  business  of  the  gas  and  water  com- 
panies of  the  cities  set  apart  for  them,  including  all  sizes  of  pipe  ma4e 
by  them. 

[274]  "  The  following  bonuses  were  adopted  for  the  different  states 
as  named  below :  All  railroad  or  culvert  pipe  or  pipe  for  any  drainage 
or  sewerage  purposes  on  12"  and  larger  sizes  shipped  into  bonus  ter- 
ritoiT  shall  pay  a  bonus  of  $1.00  per  ton.  On  all  sizes  below  12" 
and  shifted  into  *  bonus  territory*  for  the  purposes  above  named, 
there  shall  be  a  bonus  of  $2.00  per  ton. 


List  of  Bonuses. 

Wyoming $4  00 

Kansas 

....$2  00 

Oregon 1  00 

Ky 

....  2  00 

Ohio 1  50 

I^ 

....  3  00 

N.  D 2  00 

Miss 

....  4  00 

S.D 2  00 

Mo 

....  2  00 

Florida 1  00 

Montana 

....  3  GO 

Geor0a 2  00 

Nebraska  . . . 

....  3  00 

Atlanta,  Ga 2  00 

N.  Mex 

....  3  00 

Ga.  Coast  PtH....  1  00 

ac 

....  1  00 

Idaho 2  00 

Minn 

....  2  00 

Nev 3  00 

rtah 

4  00 

Oklahoma 3  00 

Indiana 

....  2  00 

Wia 2  00 

Iowa 

....  2  00 

Texas,  Interior. . .  3  00 

TexasCoaHt 1  00 

Wafh'tonTer....  1  00 

Michigan 1  50 

WestVa 1  00 

Alabama $3  00 

IVghaai,  Ala 2  00 

Anniston,  Ala 2  00 

Mobile,  Ala 1  00 

Arizona  Ter 3  00 

California 1  00 

Colorado 2  00 

Ind.  Ter 3  00 

NorthC 1  00 

Tenn.,     East     of 

Cland 2  00 

Tenn.,  Middle  and 

West 3  00 

Illinois,       except 

Madison       and 

East  St  Louis, 

as      previou8ly 

proYiaed 2  00 

*•  All  other  territory  free. 

"On  motion  of  Mr.  Llewellyn,  the  bonuses  on  all  dty  work  as 
specially  reserved  shall  be  $2.00  per  ton." 

The  states,  for  sales  in  which,  bonuses  had  to  be  paid  into  the 
association  were  called  "  pay  "  territory,  as  distinguished  from  "  free  " 
territory,  in  which  defendants  were  at  liberty  to  make  sales  without 
restriction  and  without  paying  any  bonus.  The  by-laws  provided  for 
an  auditor  of  the  association,  whose  duty  it  was  to  keep  account  of 
the  business  done  by  each  shop  both  in  pay  and  free  territory.  On 
the  1st  and  16th  of  each  month,  he  was  required  to  send  to  each  shop 
*'a  statement  of  all  shipments  reported  In  the  previous  half  month, 
with  a  balance  sheet  showing  the  total  amount  of  the  premiums  on 
shipments,  the  division  of  the  same,  and  debit,  credit,  balance  of  each 
company.*'  The  system  of  bonuses,  as  a  means  of  restricting  com- 
petition and  maintaining  prices,  was  not  successful.  A  change  was 
therefore  made  by  which  prices  were  to  be  fixed  for  each  contract 
by  the  association,  and,  except  In  reserved  cities,  the  bidder  was 
determined  by  competitive  bidding  of  the  members,  the  one  agreeing 
to  give  the  highest  bonus  for  division  among  the  others  getting  the 
contract  The  plan  was  embodied  In  a  resolution  passed  May  27*  1^5, 
in  the  words  following :  '*  Whereas,  the  system  now  in  operation  in 
this  association  of  having  a  fixed  bonus  on  the  several  states  has  not 
in  its  operation,  resulted  in  the  advancement  in  the  prices  of  pipe, 
as  was  anticipated,  except  in  reserved  cities,  and  some  further 
action  is  imperatively  necessary  In  order  to  accomplish  the  ends  for 
which  this  association  was  formed:  Therefore,  be  it  resolved,  that 
from  and  after  the  first  day  of  June,  that  all  competition  on  the 
pipe  lettings  shall  take  place  among  the  various  pipe  shops  prior  to 
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the  said  letting.  To  accomplish  this  purpose  it  is  proposed  that  tbe 
six  competitive  shops  have  a  representative  board  located  at  some 
central  city,  to  whom  all  inquiries  for  pipe  shall  be  referred,  and 
said  board  shall  fix  the  price  at  which  said  pipe  shall  be  sold,  and  bids 
taken  from  the  reflective  shops  for  the  privilege  of  handling  the 
order,  and  the  party  securing  the  order  shall  have  the  protection  of 
all  the  other  shops.**  In  pursuance  of  the  new  plan,  it  was  further 
agreed  "that  all  parties  to  this  association,  having  quotations  out, 
shall  notify  their  customers  that  the  same  will  1^  withdrawn  bj 
June  1,  1895,  if  not  previously  accepted,  and  upon  all  business  ac- 
cepted on  and  after  June  1st  bonuses  shall  be  fixed  by  the  committee." 
At  the  meeting  of  December  19,  1895,  it  was  moved  and  carried  that, 
upon  all  inquiries  for  prices  from  "  reserved  cities  "  for  pipe  required 
during  the  year  of  1896,  prices  and  bonuses  should  be  fixed  at  a 
regular  or  called  meeting  of  the  principals.  At  the  meeting  of 
December  20, 1805,  the  plan  for  division  of  bonuses  originally  adopted 
was  modified  by  making  the  basis  the  total  amounts  shipped  into 
*'  pay  "  territory  rather  than  the  totals  shipped  into  "  pay  "  and  "  free  " 
territory. 

[276]  To  illustrate  the  mode  of  doing  business,  the  following  ex- 
'•erpt  from  the  minutes  of  the  meetings  of  December  20,  1895,  Febru- 
ary 14,  1896,  and  March  13,  1896,  is  given :  "  It  was  moved  to  sell  the 
519  pieces  of  20"  pipe  from  Omaha,  Neb.,  for  $23.40,  delivered.  Car- 
ried. It  was  moved  that  Anniston  participate  in  the  bonus,  and  the 
job  be  sold  over  the  table  Carried.  Pursuant  to  the  motion,  the  519 
pieces  of  20"  pipe  for  Omaha  was  sold  to  Bessemer  at  a  premium  of 
$8."  "  Moved  that  *  bonus  *  on  Anniston*s  Atlanta  Waterworks  con- 
tr#ict  be  fixed  at  $7.10,  provided  freight  Is  $1.60  a  ton.  Carried."  An 
illustration  of  the  manner  in  which  "  reserved  "  cities  were  dealt  with 
may  be  seen  in  the  case  of  a  public  letting  at  St  Louis.  On  February 
4,  1896,  the  water  department  of  that  city  let  bids  for  2,800  tons  of 
pipe.  St  Louis  was  **  reserved  "  to  the  Howard-Harrison  Company,  of 
Bessemer,  Ala.  The  price  was  fixed  by  the  association  at  $24  a  ton, 
and  the  bonus  at  $6.50.  Before  the  letting,  the  vice  president  of  this 
company  wrote  to  the  other  members  of  the  association,  under  date 
of  January  24,  1896,  as  follows :  "  I  write  to  say  that  in  view  of  the 
fact  that  I  do  not  as  yet  know  what  the  drayage  will  be  on  this  pipe, 
I  prefer  that  if  any  of  you  find  It  necessary  to  put  In  a  bid  without 
going  to  St  Louis,  please  bid  not  less  than  $27  for  the  pipe,  and  2} 
cents  per  pound  for  the  specials.  I  would  also  like  to  know  as  to 
which  of  you  would  find  It  convenient  to  have  a  representative  at  the 
letting.  It  will  be  necessary  to  have  two  outside  bidders."  The  con- 
tract was  let  to  the  Howard-Harrison  Company,  of  Bessemer,  at  $24, 
who  allowed  the  Shlckle,  Harrison  &  Howard  Company,  a  pipe  com- 
pany of  St  Louis,  not  In  the  association,  but  having  the  same  presi- 
dent as  the  Howard-Harrison  Company,  of  Bessemer,  to  fill  part  of 
the  order.  The  only  other  bidders  were  the  Addyston  Pipe  &  Steel 
Company  and  Dennis  Long  &  Co.,  the  former  bidding  $24.37,  and  the 
latter  $24.57.  The  evidence  shows  that  the  Chattanooga  Foundry 
could  have  furnished  this  pipe,  delivered  in  St  Louis,  at  from  $17  to 
$18,  and  could  have  made  a  profit  on  It  at  that  price.  The  record  is 
full  of  Instances  of  a  similar  kind,  in  which,  after  the  successful 
bidder  had  been  fixed  by  the  *'  auction  pool,"  or  had  been  fixed  by  the 
arrangement  as  to  "  reserve  "  cities,  the  other  defendants  put  in  bids 
at  the  public  letting  as  high  as  the  selected  bidder  requested,  in  order 
to  give  the  appearance  of  active  competition  between  defendants. 

In  January,  1896,  after  the  auction  pool  had  been  In  operation  for 
more  than  six  months,  the  Chattanooga  Company  wrote  a  letter  to  its 
representative  in  the  central  committee  to  outline  Its  policy  for  the 
new  year,  and  the  statements  of  the  letter  cast  much  light  on  the' 
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priceB  bid  and  the  character  of  bonuses  fixed.  The  letter  is  dated 
January  2, 1896,  and  is  as  follows :  *'  Dear  Sir :  Referring  to  our  policy 
for  1896,  in  bidding  on  pipe,  we  have  had  this  matter  under  considera- 
tion for  some  time  past,  and  from  the  Information  obtained  from  Mr. 
Thornton's  statement,  as  to  the  amount  of  business  done  last  year  in 
pay  territory,  and  from  estimates  that  we  have  made  for  business  that 
will  come  into  that  territory  for  1896,  we  have  been  able  to  determine 
to  what  point  we  could  bid  on  work  and  take  contracts,  and,  if  bonus 
is  forced  above  this  point,  let  it  go  and  take  the  bonus.  We  note 
from  your  letter  of  yesterday  that  you  have  sized  up  the  situation  in 
its  essential  points,  and  it  agrees  exactly  with  our  ideas  on  the  sub- 
ject It  is  useless  to  argue  that  Howard-Harrison  Iron  Co.,  Cincin- 
nati, and  other  shops,  who  have  been  bidding  bonuses  of  $6  or  ^  per 
ton,  can  come  out  and  make  any  money  if  they  continue  to  bid  such 
bonus.  In  the  case  of  the  Howard-Harrison  Iron  Co.  people,  on 
Jacksonville,  Fla.,  the  truth  of  the  business  is  they  are  losing  money 
at  the  prices  they  bid  for  this  work.  If  they  take  the  contract  at 
$19  delivered,  it  will  only  net  $16  at  the  shop  after  they  have  paid 
back  the  bonus  of  $4.76.  If  they  should  continue  to  buy  all  the  pipe 
that  goes  up  to  such  figures  as  they  have  paid  for  Jacksonville  and 
other  points,  they  would  wreck  their  shop  in  a  few  months.  However, 
they,  of  course,  calculate  this  bonus  will  be  returned  to  them  on  work 
taken  by  other  shops.  We  are  very  much  pleased  with  the  bonus  that 
has  been  paid,  and  we  only  hope  they  will  keep  it  up,  as  it  is  only 
money  in  our  pockets.  As  long  as  there  is  no  money  to  us,  let  them 
make  the  pipe,  as  we  shall  continue  to  do  so.  For  the  present  you 
will  adopt  the  following  basis:  On  16"  and  under  standard  weights, 
$14.25  at  shop;  on  18"  and  36"  standard  weights,  $13;  on  16"  and 
under  light  weights,  $14.50  to  $14.75  at  shop.  That  is,  you  will  bid  all 
over  $13,  $14.25  and  $14.50  on  work.  If  we  get  work  at  these  prices, 
it  will  be  satisfactory.  If  the  others  run  bonus  above  this  point,  let 
them  take  it,  as  It  will  be  more  [276]  money  to  us  to  take  the  bonus. 
We  note  Mr.  Thornton's  report  of  average  premiums  from  June  Ist  to 
December,  that  the  average  was  $3.63.  The  average  bonuses  that  are 
prevailing  to-day  are  $7  to  $8.  We  cannot  expect  this  to  continue; 
and  we  think  your  estimate  of  $6  ton  average  bonus  is  high,  as  we  do 
not  believe  the  premiums  for  '96  will  average  that  price,  unless  there 
is  a  decided  change  for  the  better  in  business.  We  find  there  was 
sold  and  shipped  Into  *  pay  territory  *  from  January  1,  1895,  to  date, 
Including  the  40,000  tons  of  old  business  that  did  not  pay  a  bonus,  about 
188,000  tons ;  and  we  think  a  very  conservative  estimate  of  shipments 
into  this  territory  will  amount  to  fully  200,000  this  year;  more  than 
that,  probably  overrun  240,000  tons,  from  the  fact  that  the  city  of 
Chicago  and  several  other  places  that  annually  use  large  quantities 
of  pipe  were  not  in  the  market  last  year  or  last  season,  from  the  fact 
that  they  were  out  of  funds.  On  the  basis  as  given  you  above.  If  the 
demand  should  reach  220,000  tons,  which  would  give  us  our  entire 
40,000  tons,  provided  we  did  no  business,  then  the  association  would 
pay  us  the  average  *  bonus,'  which  might  be  from  $3.50  to  $5  on  our 
40,000.  If  we  cannot  secure  business  in  'pay  territory'  at  paying 
prices,  we  think  we  will  be  able  to  dispose  of  our  output  in  'free 
territory,*  and,  of  course,  make  some  profit  on  that  At  the  prices 
that  Howard-Harrison  people  paid  for  Jacksonville,  Des  Plaines,  and 
one  or  two  other  points,  they  are  losing  from  $2.50  to  $3  per  ton; 
that  is,  provided  *  bonuses '  would  not  be  returned  to  them.  Therefore, 
when  business  goes  at  a  loss,  we  are  willing  that  other  shops  make  it" 
Another  letter  written  by  the  same  company,  pending  a  trouble 
over  a  letting  at  Atlanta,  is  significant  The  Anniston  Company,  to 
whom  Atlanta  had  been  "  reserved,"  made  its  bid  so  high  ($24)  that 
a  Philadelphia  pipe  firm,  R.  D.  Wood  &  Co.,  had  been  able  to  under- 
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bi<I  tbe  Aimiston  Compfmy  in  spite  of  difference  In  freights.  All 
the  bidir  had  been  rejected  as  too  high,  and,  npon  a  second  letting, 
Anniston'8  bid  was  |1.28  a  ton  less,  and  the  job  was  a'vrarded  to  it 
The  charge  was  then  made  by  Atlanta  persons  that  there  was  a 
•*trtist"  or  "combine."  This  was  vigorously  denied.  The  letter  of 
the^  ChattajQooga  Company  evoked  by  thfs*  difficulty  was  dated  Feb- 
ruary 25,  1890;  and  read  as  follows:  •* Gentlemen:  We  are  In  receipt 
of  a  caxbon  copy  of  your  favor  of  the  24th  instant,  to  P.  B.  Nichols, 
V.  P.,  in  reference  to  Atlanta,  Qa.  We  certainly  regret  that  the 
matter  has  assumed  its  present  shape  and  that  R.  D.  Wood  &  Omu- 
pany  should  make  a  Iowct  bid  by  one  dollar  a  ton  than  the  Southern 
shops.  You.  know  we  have  always  been  opposed  to  special  customers 
and  *  reserved  cities.'  We  do  not  think  that  it  is  the  right  principle, 
and  we  believe,  if  the  present  association  continues,  that  all  special 
customers  and  reserved  cities  should  be  wiped  out  There  is  no  good 
reason  why  we  should  be  allowed*  to  handle  New  Orleans;  you, 
Atlanta;  Howard-Harrison  Iron  CJo.,  St  Louis;  or  South  Pittsburg, 
Omaha.  We  are  not  In  the  business  to  award  si^ecial  privileges  to 
any  foundry,  and  we  believe  that  tbe  result  would  be  more  benefit 
to  alt  concerned  if  all  business  was  made  competitive.  It  is  hardly 
right,  and  we  believe,  if  you  will  think  over  the  matter  carefully,  you 
will  concede  it,  for  us  to  be  put  into  a  position  of  being  unable  to 
make  prices  or  furnish  pipe  for  the  city  of  Atlanta,  when  we  have 
always  heretofore  had  a  large  share  of  their  trade.  We  cannot  ex- 
plain our  position  to  the  Atlanta  people,  and  we  consider  it  is  detrf- 
mental  to  our  business,  and  think  no  combination  should  have  the 
powev  to  force  us  into  such  a  position.  The  same  argument  will 
apply  with  you  as  to  New  Orleans,  St  Louis,  and  other  places.  We 
think  this  matter  should  be  considered  seriously,  and  some  action 
taken  that  will  result  in  re-establishing  ourselves  (I  mean  the  four 
Southern  shops)  In  the  confidence  of  the  Atlanta  people.  Wlstar, 
R.  D.  Wood  &  Company's  man,  has  no  doubt  told  them  all  about  our 
association,  or  as  much  as  he  could  guess,  and  has  worked  up  a  very 
bitter  feeling  against  us.  The  very  fact  that  you  have  been  protected, 
and  have  had  all  their  business  for  the  past  two  years,  Is  proof  to  them 
that  such  a  'combination'  exists;  and  they  state  that,  if  they  find 
out  positive  that  we  are  working  together,  they  will  never  receive  a 
bid  from  any  one  of  us  again.  We  cannot  afford  to  leave  these  people 
under  that  impression,  and  something  ought  to  be  done  that  would 
disprove  Mr.  Wlstar's  statement  to  them.  We  believe  that  all  busi- 
nesa  ought  to  be  competitive.  The  fact  that  certain  shops  have  cer- 
tain cities  *  reserved '  is  all  based  upon  mere  sentiment,  and  no  good 
reason  exists  why  It  should  be  so.  We  believe  that,  as  a  general  thing, 
we  have  had  our  prices  entirely  too  high,  and  especially  do  we  be- 
lieve this  has  been  the  [277]  case  as  to  prices  In  reserved  cities. 
The  prices  made  at  St  Louis  and  Atlanta  are  entirely  out  of  all  rea- 
son, and  the  result  has  been,  and  always  will  be,  when  high  prices  are 
named,  to  create  a  bad  feeling  and  an  agitation  against  the  combina- 
tion. There  Is  no  reason  why  Atlanta,  New  Orleans,  St  Louis,  or 
Omaha  should  be  made  to  pay  higher  prices  for  their  pipe  than  other 
places  near  them,  who  do  not  use  anything  like  the  amount  of  pipe, 
and  whose  trade  Is  not  as  desirable  for  many  other  reasons.  There 
Is  no  sentiment  existing  with  us  In  reference  to  Atlanta,  as  we  would 
as  soon  sell  our  pipe  anywhere  else,  only,  as  stated  above,  It  Is  wrong 
in  principle  that  we  should  be  forced  to  give  up  Atlanta  or  any  other 
point  for  no  good  reason  that  we  know  of." 

It  ai^j^ean  quite  clearly  from  the  prices  at  which  the  Chattanooga 
and  the  South  Pittsburg  Companies  offered  pipe  in  free  territory  that 
any  price  which  would  net  them  from  $18  to  $15  a  ton  at  their  foun- 
drlee  would  give  them  a  profit.    Pipe  was  freely  offered  by  the  d^ 
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teDdants  In  free  territory  more  tban  600  mllee  fvom  tbelr  fenndrtes 
at  lees  prices  tlian  tbeir  r^resentatiye  board  fixed  prices  for  Jobs 
let  in  cities  in  pay  territory  nearer  to  defendants'  tonndries  by  600 
miles  or  more.  The  defendants  adduced  many  affidavits  of  a  lonnal 
type,  chiefly  from  persons  wbo  had  been  buying  pipe  from  defendaals 
and  other  companies,  who  testified  in. a  general  way  -that  tbeprlees 
at  which  the  pipe  had  been  offered  by  defendants  all  over  the  <)eun1]7 
had  been  reasonable ;  but  in  not  one  of  the  affidavits  was  any  attest 
made  to  give  figures  as  to  cost  of  production  and  f relgbt,  and  in  not 
a  single  case  were  the  specific  iJMtoiees  shown  l^  the  «videnee  for  ii» 
petitioner  disputed.  The  evidence  as  to  the  ca^city  of  the -defend- 
ants' mills  is  by  no  means  satisfactory.  The  division  of  bonuses  ^fas 
based  on  an  aggregate  yearly  output  of  220,000  tons,  but  there  are 
averments  In  the  answer  that  indicate  that  this  was  not  a  statement 
of  the  actual  limit  of  capacity,  but  was  only  taken  as  a  standard  of 
restricted  output  upon  which  to  calculate  an  equitable  divUlen  «f 
bonuses.  Nowhere  in  the  large  mass  of  affidavits  is  there  any  state- 
ment of  the  per  diem  capacity  of  defendants'  mills.  TakUiis  their 
aggregate  capacity,  liowever,  as  220,000  tons,  that  of  the  other  mills 
in  the  pay  territory  was  170,500  tons,  and  that  of  the  mills  in  free 
territory  was  848,000  tons,  aecordlBg  to  the  •affidavit  of  tlie  dilef  officer 
of  one  of  defendants.  Of  the  nonassoclatlon  mills  in  tlie.pay  terri- 
tory, one  was  at  Pueblo,  Colo.,  another  was  in  the  state  penitentiary 
at  Waco,  Tex.,  and  a  third  In  Oregon.  Their  aggregate  annual  ca- 
pacity was  45,500  tons.  Aaother  nonassociation  mfll  was  the'fiblckle, 
Howard  &  Harrison  mill  of  St  Louis,  Mo.,  with  a  capacity  of  12.000 
tons.  John  W.  Harrison,  who  was  president  of  this  company,  was 
also  president  of  the  Howard-Harrison  mill  of  Bessemer*  Ala.,  which 
was  a  member  of  the  association ;  and  It  appears  that  an  order  talcen 
by  the  Bessemer  mill  at  St  Louis  was  partly  filled. tor  the  St  Lools 
mill.  The  other  mills  in  the  pay  territory  were  one  at  Oolumbus, 
Ohio,  with  an  annual  capacity  of  30,000  tons ;  one  at  Cleveland,  Ohio, 
of  60,000  tons:  one  at  Newcomerstown,  In  northeastern  Obk>,  of  ^000 
tons ;  and  one  at  Detroit,  Mich.,  of  15,000  tons ;  and  their  aggregate 
annual  capacity  was  113,000  tons.  In  the  free. territory  tti^re  was 
one  mill  in  eastern  Virginia,  with  an  annual  capacity  of  16,000  tons ; 
four  mills  in  eastern  Pennsylvania,  with  a  capacity  of  87,000  tons; 
three  mills  In  New  Jersey,  with  a  capacity  of  210,000  tons ;  and  two 
mills  in  New  York,  one  at  Utlca,  and  another  at  Buffalo,  with  «n  ag- 
gregate capacity  of  35,000  tons.  The  evidence  was  scanty  as  to  rates 
of  freight  upon  iron  pipes,  but  enough  appeared  to  shew  that  the  ad- 
vantage in  freight  rates  which  the  defendants  had  ever  the  lai^ge  pipe 
foundries  in  New  York,  eastern  Pennsylvania,  and  New  Jersey  In  bid- 
ding on  contracts  to  deliver  pipe  in  nearly  all  of  ttie  pay  territory 
varied  from  $2  to  $6  a  ton,  according  to  the  location.  The  defendants 
filed  the  affidavits  of  their  managing  officers,  in  which  they  stated 
generally  that  the  object  of  their  association  was  not  to  raise  prices 
beyond  what  was  reasonable,  but  only  to  prevent  ruinous  oompeti- 
tion  between  defendants,  which  would  have  carried  prices  far  below 
a  reasonable  point;  that  the  bonuses  charged  were  not  exorbitant 
profits  and  additions  to  a  reasonable  price,  but  they  were  deduclioas 
from  a  reasonable  price,  in  the  nature  of  a  penalty  or  burden  intended 
to  curb  the  natural  disposition  of  each  member  to  get  all  the  business 
possible,  and  more  than  his  due  proportion;  that  the  prices  fixed 
by  the  association  were  always  reasonable,  and  were  always  fixed, 
as  they  must  have  been,  with  reference  to  the  very  actire  competition 
of  other  pipe  manufacturers  for  evary  Job ;  that  the  reason  wl^  they 
sold  pipe  at  so  much  cheaper  rates  In  the  free  territory  than  in  the 
[378]  pay  territory  was  because  they  were  willing  to  sell  at  a  loss 
to  keep  their  mills  going  rather  than  to  stop  them;   that  the  prices 
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at  a  city  like  St  Louis  In  which  the  specifications  were  detailed  and 
precise,  were  higher  l)ecause  pipe  had  to  be  made  especially  for  tbe 
Job,  and  they  could  not  use  stoclc  on  hand.  The  defendants  devoted 
a  good  deal  of  evidence  to  showing  that  the  stenographer  who  fur- 
nished copies  of  the  minutes  of  the  association  and  of  the  correspond- 
ence between  the  meml)er8  had  a  pecuniary  motive  in  thus  betraying 
the  confidence  of  his  employers ;  but  no  evidence  was  offered  by  tbem 
to  contradict  any  statements  made  by  him,  or  to  impeach  the  accuracy 
of  the  copies  he  has  produced.  On  one  point  alone  was  he  contra- 
dicted, and  that  >  was  in  his  statement  that  the  bonuses  represented 
the  increase  over  and  above  a  reasonable  price  made  possible  by  tbe 
combination  of  the  defendants. 

/•  U.  Bible  and  Edward  B.  Whitney^  for  the  United 
States. 

Frank  Spurlock,  for  appellees. 

Before  BEarlan,  Circuit  Justice,  and  Taft  and  Lubtok, 
CSrcuit  Judges. 

Tait,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  first  section  of  the  act  of  congress  entitled  "An  act  to 
protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies,"  passed  July  2,  1890  (26  Stat.  209),  declares 
ilJegal  **  every  contract,  combination  in  the  form  of  trust 
or  otherwise  or  conspiracy  in  restraint  of  trade  or  commerce 
among  the  several  states  or  with  foreign  nations."  The 
second  section  makes  it  a  misdemeanor  for  any  person  to 
monopolize,  or  attempt  to  monopolize,  or  combine  or  con- 
spire with  others  to  monopolize,  any  part  of  the  trade  or 
commerce  among  the  several  states.  The  fourth  section  of 
the  act  gives  the  circuit  courts  of  the  United  States  jurisdic- 
tion to  hear  and  determine  proceedings  in  equity  brought  by 
the  district  attorneys  of  the  United  States  under  the  direc- 
tion of  the  attorney  general  to  restrain  violations  of  the  act 

Two  questions  are  presented  in  this  case  for  our  decision : 
First.  Was  the  association  of  the  defendants  a  contract, 
combination,  or  conspiracy  in  restraint  of  trade,  as  the  terms 
are  to  be  understood  in  the  act?  Second.  Was  the  trade 
thus  restrained  trade  between  the  States? 

The  contention  on  behalf  of  defendants  is  that  the  associa- 
tion would  have  been  valid  at  common  law,  and  that  the 
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federal  anti-trust  law  was  not  intended  to  reach  any  agree- 
ments that  were  not  void  and  unenforceable  at  common  law. 
It  might  be  a  sufficient  answer  to  this  contention  to  point 
to  the  decision  of  the  supreme  court  of  the  United  States  in 
U.  S.  V.  Trans-Missouri  Freight  Ass\  166  U.  S.  290, 17  Sup. 
Ct.  540,  in  which  it  was  held  that  contracts  in  restraint  of 
interstate  transportation  were  within  the  statute,  whether 
the  restraints  would  be  regarded  as  reasonable  at  common 
law  or  not.  It  is  suggested,  however,  that  that  case  related 
to  a  quasi  public  employment  necessarily  under  public  con- 
trol, and  affecting  public  interests,  and  that  a  less  stringent 
rule  of  construction  applies  to  contracts  restricting  parties 
in  sales  of  merchandise,  which  is  purely  a  private  business, 
having  in  it  no  element  of  a  public  or  quasi  public  character. 
Whether  or  not  there  is  substance  in  such  a  distinction, — a 
question  we  do  not  decide, — ^it  is  certain  that,  if  the  con- 
tract of  association  which  bound  the  defendants  was  void 
and  unenforceable  at  the  common  law  because  in  restraint  of 
[279]  trade,  it  is  within  the  inhibition  of  the  statute  if  the 
trade  it  restrained  was  interstate.  Contracts  that  were  in 
unreasonable  restraint  of  trade  at  common  law  were  not 
unlawful  in  the  sense  of  being  criminal,  or  giving  rise  to  a 
civil  action  for  damages  in  favor  of  one  prejudicially  af- 
fected thereby,  but  were  simply  void,  and  were  not  enforced 
by  the  courts.  Mogul  Steamship  Co.  v.  McGregor^  Gow  rf 
(Jo.^  [1892]  App.  Cas.  25;  Hornby  v.  Close^  L.  B.  2  Q.  B. 
153 ;  Lord  Campbell,  C.  J.,  in  Hilton  v.  Eckersley^  6  El.  & 
Bl.  47,  66;  Hannen,  J.,  in  F arret  v.  Close^  L.  R.  4  Q-  B.  602, 
612.  The  effect  of  the  act  of  1890  is  to  render  such  contracts 
unlawful  in  an  affirmative  or  positive  sense,  and  punishable 
as  a  misdemeanor,  and  to  create  a  right  of  civil  action  for 
damages  in  favor  of  those  injured  thereby,  and  a  civil  rem- 
edy by  injunction  in  favor  of  both  private  persons  and  the 
public  against  the  execution  of  such  contracts  and  the  main- 
tenance of  such  trade  restraints. 

The  argument  for  defendants  is  that  their  contract  of 
association  was  not,  and  could  not  be,  a  monopoly,  because 
their  aggregate  tonnage  capacity  did  not  exceed  30  per  cent 
of  the  total  tonnage  capacity  of  the  country;  that  the  re- 
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straints  upon  the  monbers  of  the  assoeiatioii,  if  restraints 
they  could  be  called,  did  not  embrace  all  the  states,  and  were 
not  unlimited  in  space;  that  such  partial  restraints  were 
justified  and  upheld  at  common  law  if  reasonable,  and  only 
proportioned  to  the  necessary  protection  of  the  parties;  that 
in  this  case  the  partial  restraints  were  reasonable,  because 
without  them  eadi  member  would  be  subjected  to  ruinous 
competition  by  the  other,  and  did  not  exceed  in  degree  of 
atringeney  or  scope  what  was  necessary  to  protect  the  parties 
in  securii^  prices  for  their  product  that  were  &ir  and 
reasonable  to  themselvcR  «nd  tbe  public;  that  coiapetition 
was  not  stifled  fay  tiie  association  because  the  prices  fixed  by 
it  had  to  be  fixed  with  reference  to  the  very  active  competi- 
tion of  pipe  ccHupanies  which  were  not  m«nbers  of  the  asso- 
oiatkm,  and  which  had  more  than  double  tbe  defendants' 
capacity ;  that  in  this  way  the  association  only  modified  and 
restrained  the  evils  of  ruinous  competition,  while  the  public 
had  all  the  benefit  from  competiti<m  which  public  policy 
demanded. 

Frmn  early  times  it -was  the  policy  of  Englishmen  to  en- 
courage trade  in  England,  and  to  discourage  those  volimtary 
restraints  which  tradesmen  were  often  induced  to  impose  on 
themselves  by  contract  Courts  recognized  this  public  poliqr 
by  refusing  to  enforce  stipulations  of  this  character.  The  ob- 
jections to  sudi  restraints  were  mainly  two.  One  was  that 
by  sudi  contracts  a  man  disabled  himself  from  earning  a 
livdihood  with  the  risk  of  becoming  a  public  charge,  and 
deprived  the  community  of  the  btoefit  of  his  labor.  The 
other  was  that  such  restra  ints  tended  to  give  to  the  covenantee, 
the  beneficiary  of  such  restraints,  a  monopoly  of  the  trade, 
from  which  he  had  thus  excluded  one  competitor,  and  by  the 
same  means  might  exclude  others. 

Chief  Justice  Parker,  in  1711,  in  the  leading  case  of  Mitcfiel 
V.  Reynolds^  1  P.  Wms.  181,  190,  stated  these  objections  as 
follows: 

'*  First  The  mischief  which  may  arise  from  them  (1)  to  tiie  party  hy 
the  loss  of  his  liyelihood  and  the  snbstetenee  ef  his  family ;  <2)  to  tiie 
public  by  depriving  it  of  an  useful  member.  Another  reason  is  tbe 
great  abuses  these  voluntary  restraints  are  liable  to ;  as,  for  instance* 
from  coi-porations  who  are  perpetually  laboring  for  exclasire  adTan- 
tages  in  trade,  and  to  reduce  it  into  as  few  hands  as  possible.** 


Digitized  by 


Qoo^^ 


UNITED   STATES   V.  ADDYSTON    PIPE   &   STEEL   CO.      783 

Opinion  of  the  Ck>nrt 

[280]  The  reasons  were  stated  somewhat  more  at  length  in 
Alger  v.  Tluwher^  19  Pick,  51,  54,  in  which  the  supreme 
judicial  court  of  Massachusetts  said : 

"The  unreasonableness  of  contracts  in  restraint  of  trade  and  busi- 
ness is  very  apparent  from  several  obvious  considerations:  (1)  Such 
contracts  injure  the  parties  making  them,  because  they  diminish  their 
means  of  procuring  livelihoods  and  a  competency  for  their  families. 
They  tempt  improvident  persons,  for  the  sake  of  present  gain,  to 
deprive  themselves  of  the  power  to  make  future  acquisitions;  and 
they  expose  such  persons  to  imposition  and  oppression.  (2)  They 
tend  to  deprive  the  public  of  the  services  of  men  in  the  employments 
and  capacities  in  which  they  may  be  most  useful  to  the  community 
as  well  as  themselves.  (3)  They  discourage  industry  and  enterprise, 
and  diminish  the  products  of  Ingenuity  and  skill.  (4)  They  prevent 
competition  and  enhance  prices.  (5)  They  expose  the  public  to  all  the 
evils  of  monopoly;  and  this  especially  is  applicable  to  wealthy  com- 
panies and  large  corporations,  who  have  the  means,  unless  restrained 
by  law,  to  exclude  rivalry,  monopolize  business,  and  engross  the  mar- 
ket. Against  evils  like  these,  wise  laws  protect  individuals  and  the 
public  by  declaring  all  such  contracts  void." 

The  changed  conditions  under  which  men  have  ceased  to 
be  so  entirely  dependent  for  a  livelihood  on  pursuing  one 
trade,  have  rendered  the  first  and  second  considerations 
stated  above  less  important  to  the  community  than  they  were 
in  the  seventeenth  and  eighteenth  centuries,  but  the  disposi- 
tion to  use  every  means  to  reduce  competition  and  create 
monopolies  has  grown  so  much  of  late  that  the  fourth  and 
fifth  considerations  mentioned  in  Alger  v.  Thacher  have  cer- 
tainly lost  nothing  in  weight  in  the  present  day,  if  we  may 
judge  from  the  statute  here  under  consideration  and  similar 
legislation  by  the  states. 

The  inhibition  against  restraints  of  trade  at  common  law 
seems  at  first  to  have  had  no  exception.  See  language  of 
Justice  Hull,  Year  Book,  2  Hen.  V.,  folio  6,  pi.  26.  After  a 
time  it  became  apparent  to  the  people  and  the  courts  that  it 
was  in  the  interest  of  trade  that  certain  covenants  in  restraint 
of  trade  should  be  enforced.  It  was  of  importance,  as  an 
incentive  to  industry  and  honest  dealing  in  trade,  that,  after 
a  man  had  built  up  a  business  with  an  extensive  good  will,  he 
should  be  able  to  sell  his  business  and  good  will  to  the  best 
advantage,  and  he  could  not  do  so  unless  he  could  bind  him- 
self by  an  enforceable  contract  not  to  engage  in  the  same  busi- 
ness in  such  a  way  as  to  prevent  injury  to  that  which  he  was 
about  to  sell.  It  was  equally  for  the  good  of  the  public  and 
10870^—8.  Doc  111,  62-1,  vol  1 60 
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trade,  when  partners  dissolved,  and  one  took  the  business,  or 
they  divided  the  business,  that  each  partner  might  bind  him- 
self not  to  do  anything  in  trade  thereafter  which  would  dero- 
gate from  his  grant  of  the  interest  conveyed  to  his  former 
partner.    Again,  when  two  men  became  partners  in  a  busi- 
ness, although  their  union  might  reduce  competition,  this 
effect  was  only  an  incident  to  the  main  purpose  of  a  union  of 
their  capital,  enterprise,  and  energy  to  carry  on  a  successful 
business,  and  one  useful  to  the  community.    Eestrictions  in 
the  articles  of  partnership  upon  the  business  activity  of  the 
members,  with  a  view  of  securing  their  entire  effort  in  the 
common  enterprise,  were,  of  course,  only  ancillary  to  the 
main  end  of  the  union,  and  were  to  be  encouraged.    Again, 
when  one  in  business  sold  property  with  which  the  buyer 
might  set  up  a  rival  business,  it  was  certainly  reasonable  that 
the  seller  should  be  able  to  restrain  the  buyer  from  doing  him 
an  injury  which,  but  for  the  sale,  the  buyer  would  be  unable 
to  inflict.     [361]  This  was  not  reducing  competition,  but 
was  only  securing  the  seller  against  an  increase  of  competi- 
tion of  his  own  creating.    Such  an  exception  was  necessary 
to  promote  the  free  purchase  and  sale  of  property.    Again, 
it  was  of  importance  that  business  men  and  professional  men 
should  have  every  motive  to  employ  the  ablest  assistants,  and 
to  instruct  them  thoroughly;  but  they  would  naturally  be 
reluctant  to  do  so  unless  such  assistants  were  able  to  bind 
themselves  not  to  set  up  a  rival  business  in  the  vicinity  after 
learning  the  details  and  secrets  of  the  business  of  their 
employer. 

In  a  case  of  this  last  kind,  Mallan  v.  May^  11  Mees.  A  W. 
662,  Baron  Parke  said : 

"  Contracts  for  the  f)art!al  restraint  of  trade  are  upheld,  not  because 
they  are  advantafeens  to  the  individual  with  whom  the  ccmtract  is 
made,  and  a  sacrifice  pro  tanto  of  the  rights  of  the  community,  but 
because  ft  id  for  the  benefit  of  the  public  at  large  that  they  should  be 
enforced.  Many  of  these  partial  restraints  on  trade  are  perfectly 
consistent  with  public  convenience  and  the  general  interest,  and  have 
been  supported.  Such  Is  the  case  of  the  disposing  of  a  shop  In  a 
partieidar  place,  with  a  contract  on  the  part  of  the  vendor  not  to 
carry  on  a  trade  in  the  same  place.  It  is,  in  effect,  the  sale  of  a 
good  will,  and  offers  an  encouragement  to  tr^e  by  allowing  a  party 
to  dispose  ef  all  tfte  fruits  of  his  Industry.  •  •  •  And  such  is 
the  class  of  cases  of  much  more  frequent  occurrence,  and  to  which 
this  present  case  belongs,  of  a  tradesman,  manufacturer,  or  profes- 
sional man  taking  a  servant  or  dartc  into  his  vervioe,  with  a  contract 
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that  he  will  not  carry  on  the  same  trade  or  profession  within  certain 
limits.  *  *  *  In  such  a  case  the  public  derives  an  advantage  in 
the  unrestrained  choice  which  such  a  stipulation  gives  to  the  employer 
of  able  assistants,  and  the  security  it  affords  that  the  master  will 
not  withhold  from  the  servant  instruction  in  the  secrets  of  his  trade, 
and  the  communication  of  his  own  skill  and  experience,  from  the  fear 
of  his  afterwards  having  a  rival  in  the  same  busUiess." 

For  the  reasons  given,  then,  covenants  in  partial  restraint 
of  trade  are  generally  upheld  as  valid  when  they  are  agree- 
ments (1)  by  the  seller  of  property  or  business  not  to  com- 
pete with  the  buyer  in  such  a  way  as  to  derogate  from  the 
value  of  the  property  or  business  sold;  (2)  by  a  retiring 
partner  not  to  compete  with  the  firm;  (3)  by  a  partner 
pending  the  partnership  not  to  do  anything  to  interfere,  by 
competition  or  otherwise,  with  the  business  of  the  firm ;  (4) 
by  tile  buyer  of  property  not  to  use  the  same  in  competition 
with  the  business  retained  l^  the  seller;  and  (5)  by  an  as- 
sistant, servant,  or  agent  not  to  compete  with  his  master  or 
employer  after  the  expiration  of  his  time  of  service.  Be- 
fore such  agreem^its  are  upheld,  however,  the  court  must 
find  that  the  restraints  attempted  thereby  are  reasonably 
necessary  (1,  2,  and  8)  to  the  enjoyment  by  the  buyer  of  the 
property,  good  will,  or  interest  in  the  partnership  bought, 
or  (4)  to  the  legitimate  ends  of  the  existing  partnership; 
or  (5)  to  the  prevention  of  possible  injury  to  the  business 
of  the  seller  from  use  by  the  buyer  of  the  thing  sold;  or 
(6)  to  protection  from  the  danger  of  loss  to  the  employer's 
business  caused  by  the  nnjust  use  on  the  part  of  the  em- 
ployfi  of  the  confidential  knowledge  acquired  in  such  busi- 
ness. Under  the  first  class  come  the  cases  of  Mitckd  v, 
Reynolds,  1  P.  Wms.  181;  Fowle  v.  Park,  181  U.  S-  88, 
9  Sup.  Ct  658;  Nordenfeldt  v.  Maxim  ^ordenfeldt  Co., 
[1894]  App.  Cas.  684;  Roxuillon  v.  RousiUon,  14  Ch.  Div. 
361;  Cloth  Co.  v.  Lorsant,  L.  E.  9  Eq.  846;  Whittaker  v. 
Howe,  8  Beav.  888;  Match  Co.  v.  Roeher,  106  N.  Y.  478, 18 
N.  E.  419;  Tode  v.  Cfross,  127  N.  Y.  480,  28  N.  E.  469; 
Real  V.  Chase,  [«82]  81  Mich.  490;  Hubbard  v.  Miller,  27 
Mich.  15;  National  Ben.  Co.  v.  Union  Hospital  Co.,  45 
Minn.  272,  47  N.  W.  806;  Whitney  v.  Slay  ton,  40  Me.  224; 
Pierce  v.  Fuller,  8  Mass.  222;  Richards  v.  Seating  Co.,  87 
Wis.  508,  68  K  W.  787.    In  the  seamd  class  are  Tallvi  v. 
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TaUis^  1  El.  &  Bl.  891,  and  Lange  v.  Werk^  2  Ohio  St.  520. 
In  the  thbd  dass  are  Machinery  Co.  v.  Dolph^  138  U.  S. 
617,  11  Sup.  Ct  412,  Id.,  28  Fed.  663,  and  Matthew8  v.  As- 
sociated Press^  136  N.  Y.  333,  32  N.  E.  981.  In  the  fourth 
dass  are  American  Strawhoard  Co.  v.  Haldeman  Paper  Co.^ 
83  Fed.  619,  and  Hitchcock  v.  Anthony^  Id.  779,  both  de- 
dsions  of  this  court;  Navigation  Co.  v.  Winsor^  20  WaU. 
64;  Dunlop  v.  Gregory^  10  N.  Y.  241;  Hodge  v.  Sloan^ 
107  N.  Y.  244,  17  N.  E.  335.  While  in  the  fifth  dass  are 
the  cases  of  Homer  v.  Ashford^  3  Bing.  322;  Homer  v. 
Graves^  7  Bing.  735;  Hitchcock  v.  Coker^  6  Adol.  &  E. 
454;  Ward  v.  Byme^  5  Mees.  &  W.  547;  Dubowski  v.  Gold- 
stein, [1896]  1  Q.  B.  478;  Peels  v.  Saalfeld,  [1892]  2  Ch. 
149;  Taylor  v.  Blanchard,  13  Allen,  370;  iST^^^Zer  v.  Taylor, 
53  Pa.  St  467;  Herreshojf  v.  Boutineau,  17  R.  L  3,  19  AtL 
712. 

It  would  be  stating  it  too  strongly  to  say  that  these  five 
dasses  of  covenants  in  restraint  of  trade  indude  all  of  those 
uphdd  as  valid  at  the  common  law ;  but  it  would  certainly 
seem  to  follow  from  the  tests  laid  down  for  determining  the 
validity  of  such  an  agreement  that  no  conventional  restraint 
of  trade  can  be  enforced  unless  the  covenant  embodying  it  is 
merdy  ancillary  to  the  main  purpose  of  a  lawful  contract, 
and  necessary  to  protect  the  covenantee  in  the  enjoyment  of 
the  legitimate  fruits  of  the  contract,  or  to  protect  him  from 
the  dangers  of  an  unjust  use  of  those  fruits  by  the  other 
party.  In  Homer  v.  GraveSy  7  Bing.  736,  Chief  Justice  Tin- 
dal,  who  seems  to  be  regarded  as  the  highest  English  judicial 
authority  on  this  branch  of  the  law  (see  Lord  Macnaghten's 
judgment  in  Nordenfelt  v.  Maxim  Nordenfelt  Co.,  [1894] 
App.  Cas.  536,  667),  used  the  following  language: 

"We  do  not  see  how  a  better  test  can  be  applied  to  the  questioii 
whether  this  is  or  not  a  reasonable  restraint  of  trade  than  by  con- 
lidering  whether  the  restraint  is  such  only  as  to  afford  a  fair  protec- 
tion to  the  interests  of  the  party  in  favor  of  whom  it  is  given,  and  not 
60  large  as  to  interfere  with  the  interests  of  the  publia  Whatever 
restraint  is  larger  than  the  necessary  protection  of  the  party  requires 
can  be  of  no  benefit  to  either.  It  can  only  be  oppressive.  It  Is,  in  the 
eye  of  the  law,  unreasonable.  Whatever  is  injurious  to  the  interests 
of  the  public  is  void  on  the  ground  of  public  policy." 

This  very  statement  of  the  rule  implies  that  the  contract 
nust  be  one  in  which  there  is  a  main  purpose,  to  which  the 
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covenant  in  restraint  of  trade  is  merely  ancillary.  The  cove- 
nant is  inserted  only  to  protect  one  of  the  parties  from  the 
injury  which,  in  the  execution  of  the  contract  or  enjoyment 
of  its  fruits,  he  may  suffer  from  the  unrestrained  competi- 
tion of  the  other.  The  main  purpose  of  the  contract  suggests 
the  measure  of  protection  needed,  and  furnishes  a  sufficiently 
uniform  standard  by  which  the  validity  of  such  restraints 
may  be  judicially  determined.  In  such  a  case,  if  the  re- 
straint exceeds  the  necessity  presented  by  the  main  purpose 
of  the  contract,  it  is  void  for  two  reasons:  First,  because  it 
oppresses  the  covenantor,  without  any  corresponding  benefit 
to  the  convenantee;  and,  second,  because  it  tends  to  a  mo- 
nopoly. But  where  the  sole  object  of  both  parties  in  making 
the  contract  as  expressed  therein  is  merely  to  restrain  compe- 
tition, and  enhance  or  maintain  prices,  it  would  seem  that 
there  was  nothing  to  justify  or  excuse  [283]  the  restraint, 
that  it  would  necessarily  have  a  tendency  to  monopoly,  and 
therefore  would  be  void.  In  such  a  case  there  is  no  measure 
of  what  is  necessary  to  the  protection  of  either  party,  except 
the  vague  and  varying  opinion  of  judges  as  to  how  much, 
on  principles  of  political  economy,  men  ought  to  be  allowed 
to  restrain  competition.  There  is  in  such  contracts  no  main 
lawful  purpose,  to  subserve  which  partial  restraint  is  per- 
mitted, and  by  which  its  reasonableness  is  measured,  but  the 
sole  object  is  to  restrain  trade  in  order  to  avoid  the  competi- 
tion which  it  has  always  been  the  policy  of  the  common  law 
to  foster. 

Much  has  been  said  in  regard  to  the  relaxing  of  the 
original  strictness  of  the  common  law  in  declaring  contracts 
in  restraint  of  trade  void  as  conditions  of  civilization  and 
public  policy  have  changed,  and  the  argument  drawn  there- 
from is  that  the  law  now  recognizes  that  competition  may  be 
so  ruinous  as  to  injure  the  public,  and,  therefore,  that  con- 
tracts made  with  a  view  to  check  such  ruinous  competition 
and  regulate  prices,  though  in  restraint  of  trade,  wid  having 
no  other  purpose,  will  be  upheld.  We  think  this  conclusion 
is  unwarranted  by  the  authorities  when  all  of  them  are  con- 
sidered. It  is  true  that  certain  rules  for  determining  whether 
a  covenant  in  restraint  of  trade  ancillary  to  the  main  pur- 
pose of  a  contract  was  reasonably  adapted  and  limited  to 


Digitized  by 


Google 


788  85   FEDERAL   REPORTER, 

Opinion  of  the  Coort 

the  necessary  protection  of  a  party  in  the  carrying  out  of  such 
purpose  have  been  somewhat  modified  by  modem  authori- 
ties. In  Mitchd  V.  Reynolds^  1  P.  Wms.  181,  the  leading 
early  case  on  the  subject,  in  which  the  main  object  of  the  ccm- 
tract  was  the  sale  of  a  bake  house,  and  there  was  a  covenant 
to  protect  the  purchaser  against  competition  by  the  seller  in 
the  bakery  business,  Chief  Justice  Parker  laid  down  the 
rule  that  it  must  appear  before  such  a  covenant  could  be 
enforced  that  the  restraint  was  not  general,  but  particular 
or  partial,  as  to  places  or  persons,  and  was  upon  a  good 
and  adequate  consideration,  so  as  to  make  it  a  proper  and 
useful  contract  Subsequently,  it  was  decided  in  Hitchcock 
V.  Ooker^  6  Adol.  &  E.  454,  that  the  adequacy  of  the  con- 
sideration was  not  to  be  inquired  into  by  the  court  if  it  was 
a  legal  one,  and  that  the  operation  of  the  covenant  need  not 
be  limited  in  time.  More  recently  the  limitation  that  the 
restraint  could  not  be  general  or  unlimited  as  to  space  ha? 
been  modified  in  some  case  by  holding  that,  if  the  protec- 
tion necessary  to  the  covenantee  reasonably  requires  a  cove- 
nant imrestricted  as  to  space,  it  will  be  upheld  as  valid. 
Whittaker  v.  Howe^  3  Beav.  388;  Cloth  Co.  v.  Loraonty  L.  R. 
9  Eq.  345 ;  Rousillon  v.  RousUlon^  14  Ch.  Div.  351 ;  Norden- 
feldt  V.  Mawim  Nordenfeldt  Co.^  [1894]  App.  Cas.  635. 
See,  also,  Fowle  v.  Park^  131  U.  S.  88,  9  Sup.  Ct  658;  Match 
Co.  V.  Roeher,  106  N.  Y.  473, 18  N.  E.  419.  But  these  cases 
all  involved  contracts  in  which  the  covenant  in  restraint  of 
trade  was  ancillary  to  the  main  and  lawful  purpose  of  the 
contract,  and  was  necessary  to  the  protecticm  of  the  cove- 
nantee in  the  carrying  out  of  that  main  purpose.  They  do 
not  manifest  any  general  disposition  on  the  part  of  the 
courts  to  be  more  liberal  in  supporting  contracts  having  for 
their  sole  object  the  restraint  of  trade  than  did  the  courts 
of  an  earlier  time.  It  is  true  that  there  are  some  cases  in 
which  the  courts,  mistaking,  as  we  conceive,  the  proper 
limits  of  the  relaxation  of  the  rules  for  determining  the 
unreasonableness  of  restraints  of  trade,  have  [284]  set  sail 
on  a  sea  of  doubt,  and  have  assumed  the  power  to  say,  in 
respect  to  contracts  which  have  no  other  purpose  and  no 
other  consideration  on  either  side  than  the  mutual  restraint 
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of  the  parties,  how  much  restraint  of  competition  is  in  the 
public  interest,  and  how  much  is  not. 

The  manifest  danger  in  the  administration  of  justice  ac- 
cording to  so  shifting,  vague,  and  indeterminate  a  standard 
would  seem  to  be  a  strong  reason  against  adopting  it  The 
cases  assuming  such  a  power  in  the  courts  are  Wiohens  v. 
Evansy  3  Younge  &  J.  818;  CoHins  v.  Locke^  4  App.  Cas.  674; 
Ontario  Salt  Co.  v.  MerehjanW  Salt  Co^^  18  Grant  (U.  C.) 
640;  Kellogg  v.  Larkifiy  3  Pin.  123;  Leslie  v.  LoriUardy  110 
N.  Y.  619, 18  N.  E.  363. 

In  Wickens  v.  EvanSy  three  trunk  manufacturers  of  Eng- 
land, who  had  competed  with  each  other  throughout  the 
realm  to  their  loss,  agreed  to  divide  England  into  three  dis- 
tricts, each  party  to  have  one  district  exclusively  for  his 
trade,  and,  if  any  stranger  should  invade  the  district  of 
either  as  a  competitor,  they  agreed  ^'  to  meet  to  devise  meaur 
to  promote  their  own  views."  The  restraint  was  held 
partial  and  reasonable,  because  it  left  the  trade  open  to  any 
third  party  in  either  district  In  answer  to  the  suggestion 
that  such  an  agreement  to  divide  up  the  beer  business  of  Lon- 
don among  the  London  brewers  would  lead  to  the  abuses  of 
monopoly,  it  was  replied  that  outside  competition  would  soon 
cure  such  abuses, — an  answer  that  would  validate  the  most 
complete  local  monopoly  of  the  present  day.  It  may  be,  as 
suggested  by  the  court,  that  local  monopolies  cannot  endure 
long,  because  their  very  existence  tempts  outside  capital 
into  competition ;  but  the  public  policy  embodied  in  the  com- 
mon law  requires  the  discouragement  of  monopolies,  how- 
ever temporary  their  existence  may  be.  The  public  interest 
may  suffer  severely  while  new  competition  is  slowly  develop- 
ing. The  case  can  hardly  be  reconciled  with  later  cases, 
hereafter  to  be  referred  to,  in  England  and  America.  It  is 
true  that  there  was  in  this  case  no  direct  evidence  of  a  desire 
by  the  parties  to  regulate  prices,  and  it  has  been  sometimes 
explained  on  the  theory  that  the  agreement  was  solely  to  re- 
duce the  expenses  incident  to  a  business  covering  the  realm 
by  restricting  its  territorial  extent;  but  it  is  difficult  to  escape 
the  conclusion  that  the  restraint  upon  each  two  of  the  three 
parties  was  imposed  to  secure  to  the  other  a  monopoly  and 
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power  to  control  prices  in  the  territory  assigned  to  him, 
because  the  final  clause  in  the  contract  implies  that,  when  it 
was  executed,  there  were  no  other  competitors  except  the 
parties  in  the  territory  divided. 

Collins  V.  Locke  was  a  case  in  the  privy  council.  The  ac- 
tion was  brought  to  enforce  certain  articles  of  agreement  by 
and  between  four  of  the  leading  master  stevedore  contracting 
firms  in  Melbourne,  Australia,  who  did  practically  all  the 
business  of  that  port.  The  court  (composed  of  Sir  Barnes 
Peacock,  Sir  Montague  E.  Smith,  and  Sir  Robert  P.  Collier) 
describes  the  scope  and  purposes  of  the  agreement  and  the 
view  of  the  court  as  follows : 

"The  objects  which  this  agreement  has  In  view  are  to  parcel  out 
the  stevedoring  business  of  the  port  among  the  parties  to  It  and  so 
to  prevent  competition,  at  least  nmong  themselves,  and  also,  It  may  be, 
to  keep  up  the  price  to  be  paid  for  the  work.  Their  lordships  are  not 
prepared  to  say  that  an  agreement  having  these  objects  is  invalid  if 
carried  into  effect  by  proper  means, — that  is,  by  [285]  provisions 
reasonably  necessary  for  the  purpose, — though  the  effect  of  them 
might  be  to  create  a  partial  restraint  upon  the  power  of  the  parties  to 
exercise  their  trade." 

No  attempt  is  made  to  justify  the  view  thus  comprehen- 
sively stated,  or  to  support  it  by  authority,  or  to  reconcile 
it  with  the  general  doctrine  of  the  common  law  that  con- 
tracts restraining  competition,  raising  prices,  and  tending 
to  a  monopoly,  as  this  is  conceded  by  the  court  to  have  been, 
are  void.  The  court  ignores  the  public  interest  that  prices 
shall  be  regulated  by  competition,  and  assumes  the  power  in 
the  court  to  uphold  and  enforce  a  contract  securing  a  mo- 
nopoly if  it  affect  only  one  port,  so  as  to  be  but  a  partial  re- 
straint of  trade.  The  case  is  directly  at  variance  with  the 
decision  of  the  supreme  court  of  Illinois  in  More  v.  Bennett 
140  111.  69,  29  N.  E.  888,  hereafter  discussed,  and  cannot  be 
reconciled  in  principle  with  many  of  the  other  cases  cited. 

The  Canadian  case  of  Ontario  Salt  Oo.  v.  Merchants^  Salt 
Co.  is  another  one  upon  which  counsel  for  the  defendants 
rely.  That  was  the  decision  of  a  vice  chancellor.  Six 
salt  companies,  in  order  to  maintain  prices,  combined,  and 
put  their  business  under  tlie  control  of  a  committee,  and 
agreed  not  to  sell  except  through  the  committee.  It  was 
held  that  because  it  appeared  that  there  were  other  salt 
companies  in  the  province,  and  because  the  combiners  denied 
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that  they  intended  to  raise  prices,  but  only  to  maintain  them, 
the  contract  of  union  was  not  in  unlawful  restraint  of  trade. 
The  conclusion  and  argument  of  the  court  in  Salt  Co.  v. 
Guthrie^  35  Ohio  St.  666,  hereafter  stated,  would  seem  to  be 
a  sufficient  answer  to  this  case. 

Kellogg  v.  LarJcin^  3  Pin.  123,  was  an  early  case  in  Wiscon- 
sin, in  which  the  action  wafe  on  the  covenant  of  a  warehouse- 
man in  a  lease  of  his  warehouse,  by  which  he  agreed  to  de- 
vote his  services  to  the  lessee  at  certain  compensation,  and 
not  to  purchase  or  store  wheat  in  the  Milwaukee  market. 
The  covenant  was  held  valid.  Had  nothing  else  appeared  in 
the  case,  the  conclusion  would  have  been  clearly  right,  be- 
cause such  a  covenant  might  well  have  been  reasonably  nec- 
essary to  the  protection  of  the  lessee  in  his  enjoyment  of  the 
warehouse  and  the  good  will  of  the  lessor.  But  it  further 
appeared  that  this  lease,  with  the  covenant,  was  only  one  of 
many  such  executed  by  the  warehousemen  of  Milwaukee  to 
the  united  grain  dealers  of  that  city,  to  enable  the  latter  to 
obtain  absolute  control  of  the  wheat  market  in  Milwaukee. 
The  court  held  the  latter  combination  valid  also.  The  de- 
cision cannot  be  upheld,  in  view  of  the  more  modem  authori- 
ties hereafter  referred  to. 

The  case  of  Leslie  v.  LoriHard^  110  N.  Y.  519, 18  N.  E.  363, 
would  seem  to  be  an  authority  against  our  view.  In  that 
case  a  stockholder  sought  to  restrain  the  payment  of  an  an- 
nual payment  about  to  be  made  by  the  Old  Dominion  Steam- 
ship Company  under  a  contract  by  which  it  bought  off  the 
Lorillard  Steamship  Company  from  continuing  in  com- 
petition with  it  in  carrying  passengers  and  freight  between 
New  York  and  Norfolk.  The  contract  was  held  valid,  al- 
though it  had  no  purpose  except  the  restraining  of  compe- 
tition, and,  so  far  as  appears,  the  obtaining  of  the  complete 
control  of  the  business.  The  case  is  rested  on  Match  Co.  v. 
Roeher,  106  N.  Y.  478, 13  N.  E.  419,  which  was  a  case  of  the 
purchase  of  property  and  good  will.  It  proceeds  on  the 
[286]  general  proposition  "  that  competition  is  not  invari- 
ably a  public  benefaction ;  for  it  may  be  carried  on  to  such 
a  degree  as  to  become  a  general  evil,"  and  thus  leaves  it  to 
the  discretion  of  the  court  to  say  how  much  competition  is 
desirable,,  and  how  much  is  mischievous,  and  accordingly 
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to  determine  whether  a  contract  is  bad  or  not  The  case  is 
directly  opposed  to  Anderson  v.  Jett^  89  Ky.  375,  12  S.  W. 
670,  hereafter  cited.  It  should  be  said  that  nothing  appears 
in  the  report  of  the  case  to  show  directly  that  the  purpose  of 
the  contract  was  to  reserve  the  entire  business  to  the  Dominion 
Company,  or  to  secure  to  it  the  power  of  regulating  prices^ 
but  this  natural  inference  from  the  terms  of  the  contract  is 
not  negatived. 

The  case  of  Mogul  Steamship  Co.  v.  McGregor^  Gov)  <&  Go.^ 
[1892]  App.  Cas.  25,  has  been  cited  to  sustain  the  position  of 
the  defendants.  It  does  not  do  so.  It  was  a  suit  for  dam- 
ages, brought  by  a  company  engaged  in  the  tea-carrying 
trade  at  Hankow,  China,  against  six  other  compahies  engaged 
in  the  same  trade,  for  loss  inflicted  by  an  alleged  unlawful 
conspiracy  entered  into  by  them  to  drive  the  plaintiff  out  of 
the  trade,  and  to  obtain  control  of  the  trade  themselves.  It 
appeared  that  the  defendants  agreed  to  conform  to  a  plan  of 
association,  by  which  they  should  constantly  underbid  the 
plaintiff,  and  take  away  his  trade  by  offering  exceptional 
and  very  favorable  terms  to  customers  dealing  exclusively 
with  the  members  of  the  association,  and  that  they  did  this  to 
control  the  business  the  next  season  after  he  had  been  thus 
driven  out  of  competition.  It  was  held  by  the  house  of 
lords  tliat  this  was  not  an  unlawful  and  indictable  conspiracy, 
giving  rise  to  a  cause  of  action  by  the  person  injured  thereby; 
but  it  was  not  held  that  the  contract  of  association  enter^ 
into  by  the  defendants  was  not  void  and  unenforceable  at 
common  law.  On  the  contrary,  Lord  Bramwell,  in  his  judg- 
ment (at  page  46),  and  Lord  Hannen,  in  his  (at  page  58), 
distinctly  say  that  the  contract  of  association  was  void  as  in 
restraint  of  trade ;  but  all  the  law  lords  were  of  opinion  that 
contracts  void  as  in  restraint  of  trade  were  not  unlawful  in 
a  criminal  sense,  and  gave  no  right  of  action  for  damages  to 
one  injured  thereby.  The  statute  we  are  considering  ex- 
pressly gives  such  contracts  a  criminal  and  unlawful  char- 
acter. It  is  manifest,  therefore,  that  whatever  of  relevancy 
the  Mogul  Steamship  Co.  Case  has  in  this  discussion  makes 
for,  rather  than  against,  our  conclusicm. 

Two  other  cases  deserve  mention  here.  They  are  Boiler 
Co.  V.  Gushman^  143  Mass.  363,  9  N.  E.  629,  and  Gloucester 
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lainglasa  <6  Ghie  Co.  v.  Russia  Cement  Co.^  154  Mass.  92, 
27  N.  E.  1005.  In  these  cases  it  was  held  that  contracts  in 
restraint  of  trade  are  not  invalid  if  they  affect  trade  in 
articles  which,  though  useful  and  convenient,  are  not  articles 
of  prime  or  public  necessity,  and  therefore  contracts  between 
dealers  made  to  secure  complete  control  of  the  manufacture 
and  sale  of  such  articles  were  supported.  In  the  first  case 
the  article  involved  was  a  fastening  of  a  certain  shade  roller, 
and  in  the  other  was  glue  made  from  fish  skins.  We  think 
the  cases  hereafter  cited  show  that  the  onnmon  law  rule 
against  restraint  of  trade  extends  to  all  articles  of  merchan- 
dise, and  that  the  introduction  of  such  a  distinction  only 
furnishes  another  opportunity  for  courts  to  give  effect  to  the 
varying  economical  opinions  of  its  in-  [287]  dividual  mem- 
bers. It  might  be  difficult  to  say  why  it  was  any  more  im- 
portant to  prevent  restraints  of  trade  in  beer,  mineral  water, 
leather  clotli,  and  wire  cloth  than  of  trade  in  curtain  shades 
or  glue.  However  this  may  be,  the  cases  do  not  touch  the 
case  at  bar,  because  the  same  court,  in  Telegraph  Co.  v.  Crane^ 
160  Mass.  50,  35  N.  E.  98,  held  that  fire-alarm  telegraph  in- 
struments were  articles  of  sufficient  public  necessity  to  render 
unreasonable  restraints  of  trade  in  them  void,  and  certainly 
such  articles  are  not  more  necessary  for  public  use  than 
water,  gas,  and  sewer  pipe. 

There  are  other  cases  upon  which  counsel  of  defendants 
rely,  which,  in  our  judgment,  have  no  bearing  on  the  issue, 
or,  if  they  have,  are  clearly  within  the  rules  we  have  already 
stated.  One  is  a  case  in  which  a  railroad  company  made  a 
contract  with  a  sleeping-car  company  by  which  the  latter 
agreed  to  do  the  sleeping-car  business  of  the  railway  com- 
pany on  a  number  of  conditions,  one  of  which  was  tiiat  no 
other  company  should  be  allowed  to  engage  in  the  sleeping- 
ear  business  on  the  same  line,  Chicago,  St.  L.  cfe  N.  O.  R. 
Co.  V.  Pullman  Southern  Car  Co.^  139  U.  S.  79,  11  Sup.  Ct. 
490.  The  main  purpose  of  such  a  contract  is  to  furnish 
sleeping-car  facilities  to  the  public.  The  railroad  company 
may  discharge  this  duty  itself  to  the  public,  and  allow  no 
cme  else  to  do  it,  or  it  may  hire  some  one  to  do  it,  and,  to 
secure  the  necessary  investment  of  capital  in  the  discharge 
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of  the  duty,  may  secure  to  the  sleeping-car  company  the 
same  freedom  from  competition  that  it  would  have  itself  in 
discharging  the  duty.  The  restraint  upon  itself  is  properly 
proportioned  to,  and  is  only  ancillary  to,  the  main  purpose 
of  the  contract,  which  is  to  secure  proper  facilities  to  the 
public.  Exactly  the  same  principle  applies  to  similarly  ex- 
clusive contracts  with  express  companies,  and  stock-yard  de- 
livery companies.  Express  Cases^  117  U.  S.  1,  6  Sup.  Ct. 
542,  628;  Stock-Yards  Co.  v.  KeUh,  189  U.  S.  128,  11  Sup. 
Ct.  461 ;  Butchers'*  dk  Drovers*  Stock-Tards  Co.  v.  LouisviUe 
(&  N.  R.  Co.,  81  U.  S.  App.  262, 14  C.  C.  A.  290,  and  67  Fed. 
35.  The  fact  is  that  it  is  quite  difficult  to  conceive  how  com- 
petition would  be  possible  upon  the  same  line  of  railway 
between  sleeping-car  companies  or  express  companies.  Sucli 
contracts  involve  the  hauling  of  sleeping  cars  or  express 
cars  on  each  express  train,  the  assignment  of  offices  in  each 
station,  and  various  running  arrangements,  which  it  would 
be  an  intolerable  burden  upon  the  railroad  company  to  make 
and  execute  for  two  companies  at  the  same  time.  And  the 
same  is  true  of  contracts  with  a  stock  delivery  company. 
The  railway  company  could  not  ordinarily  be  expected  to 
have  more  than  one  general  station  for  the  delivery  of  cattle 
in  any  one  town.  It  would  only  be  required  by  the  nature 
of  its  employment  to  furnish  such  facilities  as  were  reason- 
ably sufficient  for  the  business  at  that  place.  There  is  hardly 
more  objection  on  the  ground  of  public  policy  to  such  a  re- 
striction upon  a  railway  company  in  cases  like  these  than 
there  would  be  to  a  restriction  upon  a  lessor  not  to  allow  the 
subject-matter  of  the  lease  to  be  enjoyed  by  any  one  but  the 
lessee  during  the  lease.  The  privilege,  when  granted,  is 
hardly  capable  of  other  than  exclusive  enjoyment  The  pub- 
lic interest  is  satisfactorily  secured  by  the  requirement,  which 
may  be  enforced  by  any  member  of  the  public,  to  [888]  wit, 
that  the  charges  allowed  shall  not  be  unreasonable,  and  the 
business  is  of  such  a  public  character  that  it  is  entirely  sub- 
ject to  legislative  regiilation  in  the  same  interest 

Having  considered  the  cases  upon  which  the  counsel  for 
the  defendants  have  relied  to  maintain  the  proposition  that 
contracts  having  )io  purpose  but  to  restrain  competition  and 
maintain  prices,  if  reasonable,  will  be  held  valid,  we  must 
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now  pass  in  rapid  review  the  cases  that  make  for  an  opposite 
view. 

In  People  v.  Sheldarij  189  N.  Y.  251,  34  N.  E.  785,  all  the 
coal  dealers  in  the  city  of  Lockport,  N.  Y.,  entered  into  a 
contract  of  association,  forming  a  coal  exchange  to  pre- 
vent competition  by  constituting  the  exchange  the  sole  au- 
thority to  fix  the  price  to  be  charged  by  members  for  coal 
sold  by  them,  and  the  price  was  thus  fixed.  The  court  ap- 
proved a  charge  to  the  jury  that  even  if  this  was  merely  a 
combination  between  independent  coal  dealers  to  prevent 
competition  between  themselves  for  the  due  protection  of  the 
parties  to  i4  against  ruinous  rivalry,  and  although  no  at- 
tempt was  made  to  charge  unreasonable  or  excessive  prices, 
it  was  inimical  to  trade  and  commerce,  whatever  might  bo 
done  under  it,  and  was  within  the  state  statute  making  a 
conspiracy  injurious  to  trade  indictable.*  Said  Andrews, 
G  J.  (page  264, 189  N.  Y.,  and  page  789, 84  N.  E.) : 

**  If  agreements  and  combinations  to  prevent  competition  in  prices 
are  or  may  be  hurtful  to  trade,  tbe  only  sure  remedy  is  to  prohibit  all 
agreements  of  that  character.  If  the  validity  of  such  an  agreement 
was  made  to  depend  upon  actual  proof  of  public  prejudice  or  injury, 
it  would  be  very  difficult  in  any  case  to  establish  the  invalidity,  al- 
though the  moral  evidence  might  be  very  convincing." 

See,  to  the  same  effect,  Jtuid  v.  Harrington^  189  N.  Y.  105, 
84  N.  E.  790;  Leonard  v.  Poole,  114  N.  Y.  871,  21  N.  E.  707 ; 
De  Witt  Wire-Cloth  Co.  v.  New  Jersey  Wire-Cloth  Co. 
(Com.  PI.)  14  N.  Y.  Supp.  277. 

In  Morris  Bun  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St. 
178,  five  coal  companies  controlling  the  bituminous  coal  trade 
in  Northern  Pennsylvania  agreed  to  allow  a  committee  to  fix 
prices  and  rates  of  freight,  and  to  fix  proportion  of  sales  by 
each.  Competition  was  not  destroyed,  because  the  anthra- 
cite coal  and  Cumberland  bituminous  coal  were  sold  in  com- 
petition with  this  coaL  The  association  was,  nevertheless, 
held  void,  as  in  illegal  restraint  of  trade  and  competition, 
and  tending  to  injure  the  public  In  Nester  v.  Brerjoing  Co., 
161  Pa.  St.  478, 29  Atl.  102, 45  brewers  in  Philadelphia  made 
an  agreement  to  sell  beer  in  Philadelphia  and  Camden  at  a 
certain  price  to  be  fixed  by  a  committee  of  their  number. 
Though  beer  could  hardly  be  said  to  be  an  article  of  prime 
necessity  like  coal,  yet,  as  it  was  an  article  of  merchandise, 
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the  contract  was  held  void,  as  in  restraint  of  trade,  and  tend- 
ing to  a  monopoly. 

In  Salt  Co.  V.  Guthriej  35  Ohio  St.  666,  the  salt  manufac- 
turers of  a  salt  producing  territory  in  Ohio,  with  9(»ne  excep- 
tions, combined  to  regulate  the  price  of  salt  by  preyenting 
ruinous  competition  between  themselves,  and  agreed  to  sell 
only  at  prices  fixed  by  a  committee  of  their  number.  The 
supreme  court  of  Ohio  held  the  contract  void.  Judge  McB- 
vaine,  who  delivered  the  opinion  of  the  court,  said: 

[889]  "  Tlie  clear  tendency  of  such  an  agreement  is  to  establlsli  a 
monopoly,  and  to  destroy  competition  in  trade,  and  for  that  reason, 
on  the  ground  of  public  policy,  courts  will  not  aid  in  its  enforcement 
It  is  no  answer  to  say  that  competition  in  the  salt  trade  was  not  in 
fact  destroyed,  or  that  the  price  of  the  commodity  was  not  unreason- 
ably advanced.  Courts  will  not  stop  to  inquire  as  to  the  degree  of 
injury  inflicted  upon  the  public.  It  is  enough  to  know  that  the  inevi- 
table tendency  of  such  contracts  is  injurious  to  the  publia" 

Other  Ohio  cases  which  presented  similar  facts,  and  in 
which  the  same  rule  was  enforced,  are  Emery  v.  C(mdle  Co.^ 
47  Ohio  St  320,  24  N.  E.  660,  and  Hoffman  v.  Brooks^  11 
WUy.  Law  Bui.  258. 

In  Anderson  v.  Jett^  89  Ky.  876, 12  S.  W.  670,  two  owners 
of  steamboats  running  on  the  Kentucky  river  made  an  agree- 
ment to  keep  up  rates,  and  divide  net  profits,  to  prevent  ruin- 
ous competition  and  reduced  rates.  The  contract  was  held 
void. 

In  Chapin  v.  Brown^  83  Iowa,  156,  48  N.  W.  1074,  the 
grocerymen  in  a  town,  in  order  to  avoid  a  trade  in  butter 
which  was  burdensome,  agreed  not  to  buy  any  butter  or  to 
take  it  in  trade  except  for  use  in  their  own  families,  so  as  to 
throw  the  business  into  the  hands  of  one  man  who  dealt  in 
butter  exclusively.  The  agreement  was  held  invalid,  because 
in  restraint  of  trade,  and  tending  to  create  a  monopoly. 

In  Craft  v.  McConoughy^  79  111.  346,  five  grain  dealers  in 
Rochelle,  HI.,  agreed  to  conduct  their  business  as  if  inde- 
pendent of  each  other,  but  secretly  to  fix  prices  at  which  they 
would  sell  grain,  and  to  divide  profits  in  a  certain  propor- 
tion. This  was  held  void,  as  in  restraint  of  trade,  and  tend- 
ing to  create  a  monopoly.  In  More  v.  Bennett^  140  HI.  69, 
29  N.  E.  888,  articles  of  association  entered  into  by  only  a 
part  of  the  stenographers  of  Chicago  to  fix  a  schedule  of 
prices,  and  prevent  competition  among  their  members  and  a 
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consequent  reduction  of  prices,  was  held  void.    The  court 
said: 

"A  combination  among  a  number  of  persons  engaged  in  a  particular 
businefis  to  stifle  or  prerent  competition,  and  thereby  to  enhance  or 
diminish  prices  to  a  point  above  or  below  what  they  would  be  if  left 
to  the  influence  of  unrestricted  competition,  is  contrary  to  public 
policy.  Contracts  in  partial  restraint  of  trade  which  the  law  sustains 
are  those  entered  into  by  a  vendor  of  a  business  and  its  good  will 
with  its  vendee,  by  which  the  vendor  agrees  not  to  engage  in  the  same 
business  within  a  limited  territory ;  and  the  restraint,  to  be  valid,  must 
be  no  more  extensive  than  is  reasonably  necessary  for  the  protection 
of  the  vendee  in  the  enjoyment  of  the  business  purchased." 

As  already  said,  this  case  is  in  direct  conflict  with  Collins 
V,  Locke^  4  App.  Cas.  674,  discussed  above.  To  the  same 
effect  as  More  v.  Bennett  are  Ford  v.  Association^  155  111.  166, 
39  N.  E.  651,  and  Bishop  v.  Preservers  Co.,  157  HI.  284,  41 
N.  E.  765. 

In  Association  v.  Niezerowski,  95  Wis.  129,  70  N.  W.  166, 
the  suit  was  on  a  note  given  in  pursuance  of  the  secret  rules  of 
an  association  of  60  out  of  the  75  master  masons  in  Milwau- 
kee, by  which  all  bids  for  work  about  to  be  let  were  first  made 
to  tlie  association,  and  the  lowest  bidder  was  then  required  to 
add  6  per  cent  to  his  bid,  and,  if  the  bid  was  more  than  8  per 
cent  below  the  next  lowest  bidder,  more  than  6  per  cent, 
might  be  added.  Each  member  was  required  to  pay  to  the 
association  6  per  cent,  of  his  estimates  when  due,  for  subse- 
quent distribution.  In  declaring  the  contract  void,  the  court 
said: 

[280]  '*  The  combination  in  question  is  contrary  to  public  policy,  and 
strikes  at  the  interests  of  those  of  the  public  desiring  to  build,  and 
between  whom  and  the  association  or  the  members  thereof  there  exist 
no  contract  relationa" 

In  Vulcan  Powder  Co,  v.  Hercules  Powder  Co.^  96  Cal. 
610, 81  Pac.  581,  four  powder  companies  of  California  agreed 
that  each  should  sell  at  a  price  to  be  fixed  by  a  committee  of 
their  representatives,  and  should  pay  over  to  the  others  the 
profits  on  any  excess  of  sales  over  a  fixed  proportion  of  the 
total  sales.    The  contract  was  held  void. 

In  OU  Co.  V.  Adoue^  83  Tex.  650, 19  S.  W.  274,  five  owners 
of  cotton-seed  oil  mills  in  Texas  made  an  agreement  not  to  sell 
at  less  than  certain  agreed  prices.  One  guarantied  profits  to 
the  four  others,  and  suit  was  brought  on  the  guaranty.  It 
was  held  void,  as  restraining  trade,  and  tending  to  a  monop- 


Digitized  by 


Qoo^^ 


798  86  FEDERAL   REPORTER,  290. 

Opinion  of  tlie<k>nrt 

oly,  even  though  the  evidence  failed  to  establish  that  it 
effected  a  monopoly. 

Ill  Association  v.  Kock^  14  La.  Ann.  168,  eight  commercial 
firms  in  New  Orleans  holding  a  large  quantity  of  cotton  bag- 
ging entered  into  an  agreement  by  which  they  stipulated 
that  for  three  months  no  member  should  sell  a  bale  except  by 
a  vote  of  the  majority.  It  was  held  that  the  contract  was 
^^  palpably  and  imequivocally  a  combination  in  restraint  of 
trade,  and  to  enhance  the  price  in  the  market  of  an  article  of 
primary  necessity  to  cotton  planters.  Such  combinations  aro 
contrary  to  public  order,  and  cannot  be  enforced  in  a  court 
of  justice." 

In  Hilton  v.  Eckersley^  6  El.  &  Bl.  47,  it  was  held  that  an 
agreement  between  18  cotton  manufacturers  to  submit  to  the 
control  of  a  conmiittee  of  their  number  for  12  months  the 
question  as  to  prices  to  be  paid  for  labor  and  the  terms  of 
employment,  in  order  to  resist  the  aggressions  of  an  associa- 
tion of  workingmen,  was*  void  and  unenforceable,  because  in 
restraint  of  trade. 

In  Urvhston  v.  Whitelegg^  63  L.  T.  (N.  S.)  456,  a  case  in 
the  queen's  bench  division,  before  Day  and  Lawrence,  JJ., 
the  action  was  brought  to  enforce  a  penalty  under  the  rules 
of  the  Bolton  Mineral  Water  Manufacturers'  Association, 
which  recited  that  the  object  of  the  association  was  to  main- 
tain the  price  of  mineral  water,  and  bound  the  members  for 
10  years  not  to  sell  at  less  than  9d.  a  dozen  bottles,  or  at  not 
less  than  any  higher  price  fixed  by  the  committee,  on  penalty 
of  £10  for  each  violation.    Day,  J.,  said : 

"  If  a  contract  for  raising  prices  against  the  public  interest  is  a  con- 
tract in  restraint  of  trade,  this  is  undoubtedly  such  a  contract  Dur- 
ing the  last  hundred  years  great  changes  have  taken  place  in  the  views 
of  the  public,  of  the  legislature,  and  therefore  of  the  judges,  on  the 
matter,  and  many  old-fashioned  offenses  have  disappeared;  but  the 
rule  still  obtains  that  combination  for  the  mere  purr)ose  of  raising 
prices  is  not  enforceable  in  a  court  of  law.  This  contract  is  illegal 
in  the  sense  of  not  being  enforceable.  It  is  not  necessary  that  it 
should  be  such  as  to  form  the  ground  of  criminal  proceedings." 

In  the  foregoing  cases  the  only  consideration  of  the  agree- 
ment restraining  the  trade  of  one  party  was  the  agreement  of 
the  other  to  the  same  effect,  and  there  was  no  relation  of  part- 
nership, or  of  vendor  and  vendee,  or  of  employer  and  em- 
ploy6.    Where  such  relation  exists  between  the  parties,  as 
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ftlready  stated,  restraints  are  usually  enforceable  if  com- 
mensurate only  with  the  reasonable  pro-  [291]  tection  of 
the  covenantee  in  respect  to  the  main  transactions  affected 
by  the  contract.  But,  in  recent  years,  even  the  fact  that  the 
contract  is  one  for  the  sale  of  property  or  of  business  and 
good  will,  or  for  the  making  of  a  partnership  or  a  corpora- 
tion, has  not  saved  it  from  invalidity  if  it  could  be  shown 
that  it  was  only  part  of  a  plan  to  acquire  all  the  property 
used  in  a  business  by  one  management  with  a  view  to  estab- 
lishing a  monopoly.  Such  cases  go  a  step  further  than  those 
already  considered.  In  them  the  actual  intent  to  monopolize 
must  appear.  It  is  not  deemed  enough  that  the  mere  ten- 
dency of  the  provisions  of  the  contract  should  be  to  restrain 
competition.  In  such  cases  the  restraint  of  competition 
ceases  to  be  ancillary,  and  becomes  the  main  purpose  of  the 
contract,  and  the  transfer  of  property  and  good  wiU,  or  the 
partnership  agreement,  is  merely  ancillary  and  subordinate 
to  that  purpose.  The  principal  cases  of  this  class  are  Rich- 
ardson V.  Buhl  J  77  Mich.  632,  43  N.  W.  1102;  Amot  v.  Coal 
Co.,  68  N.  Y.  558;  People  v.  Milk  Exchange,  145  N.  Y.  267, 
39  N.  E.  1062;  People  v.  Refining  Co.,  54  Hun,  866,  7  N.  Y. 
Supp.  406;  State  v.  Nebraska  DistiUing  Co.,  29  Neb.  700, 4C 
N.  W.  155;  State  v.  Standard  Oil  Co.,  49  Ohio  St.  137,  30 
N.  E.  279;  Manufacturing  Co.  v.  Klotz,  44  Fed.  721;  Dis- 
tilHng  <&  Cattle  Feeding  Co.  v.  People,  156  111.  448,  41  N.  E. 
188;  Carbon  Co.  v.  McMillin,  119  N.  Y.  46,  23  N.  E.  530: 
Harrow  Co.  v.  Bench,  83  Fed.  36;  Factor  Co.  v.  Acler,  90 
Cal.  110,  27  Pac.  36;  Lumber  Co.  v.  Hayes,  76  Cal.  387,  18 
Pac.  391. 

In  addition  to  the  cases  cited,  there  are  others  which  sus- 
tain the  general  principle,  but  in  them  there  exists  the  ad- 
ditional reason  for  holding  the  contracts  invalid  that  the 
parties  were  engaged  in  a  quasi  public  employment.  They 
are  Oibbs  v.  Gas  Co.,  130  U.  S.  396,  9  Sup.  Ct.  553;  People 
V.  Chicago  Gas  Trust  Co.,  130  111.  268,  22  N.  E.  798;  Stoclc- 
ton  V.  Railroad  Co.,  50  N.  J.  Eq.  52,  24  Atl.  964;  West  Va. 
Transp.  Co.  v.  Ohio  River  Pipe-Line  Co.,  22  W.  Va.  600; 
Hooker  v.  Vandewater,  4  Denio,  349;  Stanton  v.  AUen,  5 
Denio,  434;  Railroad  Co.  v.  Collins,  40  Ga.  582;  Hazlehurst 
V.  Railroad  {7o^  48  Ga.  18. 

10870*>— S.  Doc.  Ill,  62-1,  vol  1 51 
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Upon  this  review  of  the  law  and  the  authorities,  we  can 
have  no  doubt  that  the  association  of  the  defendants,  how- 
ever reasonable  the  prices  they  fixed,  however  great  the  com- 
petition they  had  to  encounter,  and  however  great  the  neces- 
sity for  curbing  themselves  by  joint  agreement  from  commit- 
ting financial  suicide  by  ill-advised  competition,  was  void 
at  common  law,  because  in  restraint  of  trade,  and  tending  to 
a  monopoly.  But  the  facts  of  the  case  do  not  require  us  to 
go  so  far  as  this,  for  they  show  that  the  attempted  justifica- 
tion of  this  association  on  the  grounds  stated  is  without 
foundation. 

The  defendants,  being  manufacturers  and  vendors  of  cast- 
iron  pipe,  entered  into  a  combination  to  raise  the  prices  for 
pipe  for  all  the  states  west  and  south  of  New  York,  Penn- 
sylvania, and  Virginia,  constituting  considerably  more  than 
three-quarters  of  the  territory  of  the  United  States,  and  sig- 
nificantly called  by  the  associates  "pay  territory."  Their 
joint  anual  output  was  220,000  tons.  The  total  capacity  of  all 
the  other  cast-iron  pipe  manufacturers  in  the  pay  territory 
was  170,500  tons.  Of  this,  46,000  tons  was  the  ca-  [292] 
pacity  of  mills  in  Texas,  Colorado,  and  Oregon,  so  far  re- 
moved from  that  part  of  the  pay  territory  where  the  demand 
was  considerable  that  necessary  freight  rates  excluded  them 
from  the  possibility  of  competing,  and  12,000  tons  was  the 
possible  annual  capacity  of  a  mill  at  St.  Louis,  which  was 
practically  under  the  same  management  as  that  of  one  of 
the  defendants'  mills.  Of  the  remainder  of  the  mills  in  pay 
territory  and  outside  of  the  combination,  one  was  at  CJolum- 
bus,  Ohio,  two  in  northern  Ohio,  and  one  in  Michigan. 
Their  aggregate  possible  annual  capacity  was  about  one- 
half  the  usual  annual  output  of  the  defendants'  mills.  They 
were,  it  will  be  observed,  at  the  extreme  northern  end  of 
the  pay  territory,  while  the  defendants'  miUs  at  Cincinnati, 
Louisville,  Chattanooga,  and  South  Pittsburg,  and  Annis- 
ton,  and  Bessemer,  were  grouped  much  nearer  to  the  center 
of  the  pay  territory.  The  freight  upon  cast-iron  pipe 
amounts  to  a  considerable  percentage  of  the  price  at  whidi 
manufacturers  can  deliver  it  at  any  great  distance  from  the 
place  of  manufacture.  Within  the  margin  of  the  freight 
per  ton  which  Eastern  manufacturers  would  have  to  pay  to 
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deliver  pipe  in  pey  territOTy,  the  defendants,  by  controlling 
two-thirds  of  the  output  in  pay  territory,  were  practically 
able  to  fix  prices.  The  competition  of  the  Ohio  and  Michi- 
gan mills,  of  course,  somewhat  affected  their  power  in  this 
respect  in  the  northern  part  of  the  pay  territory;  but,  the 
further  south  the  place  of  delivery  was  to  be,  the  more  com- 
plete the  monopoly  over  the  trade  which  the  defendants 
were  able  to  exercise,  within  the  limit  .already  described. 
Much  evidence  is  adduced  upon  affidavit  to  prove  that  de- 
fendants had  no  power  arbitrarily  to  fix  prices,  and  that 
they  were  always  obliged  to  meet  competition.  To  the  ex- 
tent that  they  could  not  impose  prices  on  the  public  in  ex- 
cess of  the  cost  price  of  pipe  with  freight  from  the  Atlantic 
seaboard  added,  this  is  true;  but,  within  that  limit,  they 
could  fix  prices  as  they  chose.  The  most  cogent  evidence 
that  they  had  this  power  is  the  fact,  everywhere  apparent 
in  the  record,  that  they  exercised  it.  The  details  of  the  way 
in  which  it  was  maintained  are  somewhat  obscured  by  the 
manner  in  which  the  proof  was  adduced  in  the  court  below, 
upon  affidavits  solely,  and  without  the  clarifying  effect  of 
cross-examination,  but  quite  enough  appears  to  leave  no 
doubt  of  the  ultimate  fact  TTie  defendants  were,  by  their 
combination,  therefore  able  to  deprive  the  public  in  a  large 
territory  of  the  advantages  otherwise  accruing  to  them  from 
the  proximity  of  defendants'  pipe  factories,  and,  by  keeping 
prices  just  low  enough  to  prevent  competition  by  Eastern 
manufacturers,  to  compel  the  public  to  pay  an  increase  over 
what  the  price  would  have  been,  if  fixed  by  competition  be- 
tween defendants,  nearly  equal  to  the  advantage  in  freight 
rates  enjoyed  by  defendants  over  Eastern  competitors.  The 
defendants  acquired  this  power  by  voluntarily  agreeing  to 
sell  only  at  prices  fixed  by  their  committee,  and  by  allowing 
the  highest  bidder  at  the  secret "  auction  pool "  to  become  the 
lowest  bidder  of  them  at  the  public  letting.  Now,  the  re- 
straint thus  imposed  on  themselves  was  only  partial.  It 
did  not  cover  the  United  States.  There  was  not  a  complete 
monopoly.  It  was  tempered  by  the  fear  of  competition,  and 
it  affected  only  a  part  of  the  price.  But  this  certainly  does 
not  [298]  take  the  contract  of  association  out  of  the  an- 
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nulling  effect  of  the  rule  against  monopolies.  In  J7.  8.  v. 
E.  C.  Knight  Co.,  156  U.  S.  1,  16,  15  Sup.  Ct.  255,  Chief 
Justice  Fuller,  in  speaking  for  the  court,  said : 

"Again,  all  the  authorities  agree  that,  in  order  to  vitiate  a  contract 
or  combination,  it  is  not  essential  that  its  result  should  be  a  complete 
monoiK>ly.  It  is  sufficient  if  it  really  tends  to  that  end,  and  to  de- 
prive the  public  of  the  advantages  which  flow  from  free  competition.** 

It  has  been  earnestly  pressed  upon  us  that  the  prices  at 
which  the  cast-iron  pipe  was  sold  in  pay  territory  were  rea- 
sonable. A  great  many  affidavits  of  purchasers  of  pipe  in 
pay  territory,  all  drawn  by  the  same  hand  or  from  the  same 
model,  are  produced,  in  which  the  affiants  say  that,  in  their 
opinion,  the  prices  at  which  pipe  has  been  sold  by  de- 
fendants have  been  reasonable.  We  do  not  think  the  issue 
an  important  one,  because,  as  already  stated,  we  do  not  think 
that  at  common  law  there  is  any  question  of  reasonableness 
open  to  the  courts  with  reference  to  such  a  contract  Its 
tendency  was  certainly  to  give  defendants  the  power  to 
charge  unreasonable  prices,  had  they  chosen  to  do  so.  But, 
if  it  were  important,  we  should  unhesitatingly  find  that  the 
prices  charged  in  the  instances  which  were  in  evidence  were 
unreasonable.  The  letters  from  the  manager  of  the  Chatta- 
nooga foundry  written  to  the  other  defendants,  and  discuss- 
ing the  prices  fixed  by  the  association,  do  not  leave  the  slight- 
est doubt  upon  this  point,  and  outweigh  the  perfunctory 
affidavits  produced  by  the  defendants.  The  cost  of  produc- 
ing pipe  at  Chattanooga,  together  with  a  reasonable  profit, 
did  not  exceed  $15  a  ton.  It  could  have  been  delivered  at 
Atlanta  at  $17  to  $18  a  ton,  and  yet  the  lowest  price  which 
that  foundry  was  permitted  by  the  rules  of  the  associatiim  to 
bid  was  $24.25.  The  same  thing  was  true  all  through  pay 
territory  to  a  greater  or  less  degree,  and  especially  at  "re- 
served cities.'* 

Another  aspect  of  this  contract  of  association  brings  it 
within  the  term  used  in  the  statute,  "a  conspiracy  in  re- 
straint of  trade."  A  conspiracy  is  a  combination  of  two  or 
more  persons  to  accomplish  an  unlawful  end  by  lawful 
means  or  a  lawful  end  by  unlawful  means.  In  the  answer 
of  the  defendants,  it  is  averred  that  the  chief  way  in  which 
en st  iron  pipe  is  sold  is  by  contracts  let  after  competitive 
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bidding  invited  by  the  intending  purchaser.  It  would  have 
much  interfered  with  the  smooth  working  of  defendants' 
association  had  its  existence  and  purposes  become  known  to 
the  public.  A  part  of  the  plan  was  a  deliberate  attempt  to 
create  in  the  minds  of  the  members  of  the  public  inviting 
bids  the  belief  that  competition  existed  between  the  defend- 
ants. Several  of  the  defendants  were  required  to  bid  at 
every  letting,  and  to  make  their  bids  at  such  prices  that  the 
one  already  selected  to  obtain  the  contract  should  have  the 
lowest  bid.  It  is"  well  settled  that  an  agreement  between  in- 
tending bidders  at  a  public  auction  or  a  public  letting  not  to 
bid  against  each  other,  and  thus  to  prevent  competition,  is  a 
fraud  upon  the  intending  vendor  or  contractor,  and  the  en- 
suing sale  or  contract  will  be  set  aside.  Breslin  v.  Brovm^ 
24  Ohio  St.  565;  Atcheaon  v.  Mallon^  43  N.  Y.  147;  Loyd  v. 
Moloney  23  111.  41;  Wooton  v.  Hinkle^  20  Mo.  290;  Phippen 
V.  Stickney^  3  Mete.  (Mass.)  384;  Kearney  v.  Taylor^  15 
How.  494,  [294]  519;  Wilbur  v.  How,  8  Johns.  444;  Han- 
nah V.  Fife^  27  Mich.  172;  Gibhs  v.  Smithy  115  Mass.  592; 
Swan  V.  Chorpenning^  20  Cal.  182;  Gardiner  v.  Morse^  25 
Me.  140;  Ingram  v.  Ingram^  49  N.  C.  188;  Brisbane  v. 
.4(iam*,3N.  Y.  129;  Woodimff  y.  Berry ^^0  Ax^.2bl*y  Wald, 
Pol.  Cont.  310,  note  by  Mr.  Wald,  and  cases  cited.  The  case 
of  Jones  V.  North^  L.  R.  19  Eq.  426,  to  the  contrary,  cannot 
be  supported.  The  largest  purchasers  of  pipe  are  municipal 
corporations,  and  they  are  by  law  required  to  solicit  bids  for 
the  sale  of  pipe  in  order  that  the  public  may  get  the  benefit 
of  competition.  One  of  the  means  adopted  by  the  defend- 
ants in  their  plan  of  combination  was  this  illegal  and  fraudu- 
lent effort  to  evade  such  laws,  and  to  deceive  intending  pur- 
chasers. No  matter  what  the  excuse  for  the  combination  by 
defendants  in  restraint  of  trade,  the  illegality  of  the  means 
stamps  it  as  a  conspiracy,  and  so  brings  it  within  that  term 
of  the  federal  statute. 

The  second  question  is  whether  the  trade  restrained  by  the 
combination  of  the  defendants  was  interstate  trade.  The 
mills  of  the  defendants  were  situated,  two  in  Alabama,  two 
in  Tennessee,  one  in  Kentucky,  and  one  in  Ohio.  The  in- 
variable custom  in  sales  of  pipe  required  the  seller  to  deliver 
the  pipe  at  the  place  wbera  it  was  to  be  used  by  the  buyer, 
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and  to  include  in  the  price  the  cost  of  delivery.  The  con- 
tracts, as  the  answer  of  the  defendants  avers,  were  invariably 
made  after  public  letting  at  the  home,  and  in  the  state,  of 
the  buyer.  The  pay  territory,  sales  in  which  it  was  the  pro- 
fessed object  of  the  defendants  to  regulate  by  their  conti'act  of 
association,  included  86  states.  The  cities  which  were  espe- 
cially reserved  for  the  benefit  of  the  defendants  were  Atlanta 
and  Anniston,  reserved  to  the  Anniston  mill,  in  Alabama; 
New  Orleans  and  Chattanooga,  reserved  to  the  Chattanooga 
mill,  in  Tennessee;  St  Louis  and  Birmingham,  reserved  to 
the  Bessemer  mill,  in  Alabama;  Omaha,  reserved  to  the 
South  Pittsburg  mill,  in  Tennessee;  Louisville,  New  Albany, 
and  Jeffersonville,  reserved  to  Dennis  Long  &  Co.,  of  Louis- 
ville; and  Cincinnati,  Newport,  and  Covington,  reserved 
to  the  Addyston  mill,  in  Ohio.  Under  the  agreement, 
every  request  for  bids  from  any  place,  except  the  reserved 
cities,  sent  to  any  one  of  the  defendants,  was  submitted  to 
the  central  committee,  who  fixed  a  price,  and  the  contract 
was  awarded  to  that  member  who  would  agree  to  pay  for 
the  benefit  of  the  other  members  of  the  association  the 
largest  "  bonus."  In  the  case  of  the  reserved  cities,  the 
successful  bidder  having  been  already  fixed,  the  association 
determined  the  price  and  bonus  to  be  paid.  The  contract  of 
association  restrained  every  defendant  except  the  one  se- 
lected to  receive  the  contract  from  soliciting  (in  good  faith) 
or  making  a  contract  for  pipe  with  the  intending  purchaser 
at  all,  and  restrained  the  defendant  so  selected  from  making 
the  contract  except  at  the  price  fixed  by  the  committee.  Li 
cases  of  pipe  to  be  purchased  in  any  state  of  the  36  in  pay 
territory,  except  4,  each  one  of  the  defendants,  by  his  con- 
tract of  association,  restrained  his  freedom  of  trade  in  re- 
spect to  making  a  contract  in  that  state  for  the  sale  of  pipe 
to  be  delivered  across  state  lines ;  five  of  them  agreeing  not 
to  make  such  a  contract  at  all,  and  the  sixth  agreeing  not  to 
make  the  contract  below  a  fixed  price.  With  respect  to  sales 
in  Ohio,  Kentucky,  [295]  Tennessee,  and  Alabama,  the  effect 
of  the  contract  of  association  was  to  bind  at  least  three, 
sometimes  four,  and  sometimes  five,  of  the  defendants  not 
to  make  a  contract  at  all  in  those  states  for  the  »Ede  and 
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delivery  of  pipe  from  another  state;  and  if  the  job  were 
assigned,  as  it  might  be,  to  one  living  in  a  different  state  from 
the  place  of  the  contract  and  delivery,  its  effect  would  be  to 
bind  him  not  to  sell  and  deliver  pipe  across  state  lines  at  less 
than  a  certain  price.  It  thus  appears  that  no  sale  or  pro- 
posed sale  can  be  suggested  within  the  scope  of  the  contract 
of  association  with  respect  to  which  that  contract  did  not 
restrain  at  least  three,  often  four,  more  often  five,  and  usually 
all,  of  the  defendants  in  the  exercise  of  the  freedom,  which 
but  for  the  contract  would  have  been  theirs,  of  selling  in  one 
state  pipe  to  be  delivered  from  another  state  at  any  price  they 
might  see  fit  to  fix.  Can  there  be  any  doubt  that  tliis  was  a 
restraint  of  interstate  trade  and  commerce?  Mr.  Jurtioc 
Field,  in  County  of  Mobile  v.  KimlaU^  102  U.  S.  691,  096, 
said: 

"Commerce  with  foreign  countries  and  ataong  the  states,  strictly 
considered,  consists  in  intercourse  and  tralTic,  and  the  transportation 
and  transit  of  persons  and  property,  as  well  as  the  purchase,  sale,  and 
exchange  of  commodities." 

In  Rolhins  v.  Taxing  Diat.^  120  U.  S.  489,  7  Sup.  Ct  592, 
a  law  of  Tennessee,  which  imposed  a  tax  on  all  "  drummers  '* 
who  solicited  orders  on  samples,  was  held  unconstitutional 
in  so  far  as  it  applied  to  the  drummer  of  an  Ohio  firm,  who 
was  soliciting  orders  for  goods  to  be  sent  from  Ohio  to  pur- 
chasers in  Tennessee,  on  the  ground  that  it  was  a  tax  on  in- 
terstate commerce.  In  delivering  the  opinion  of  the  court  in 
that  case,  Mr.  Justice  Bradley  said  (page  497,  120  U.  S. 
and  page  596,  7  Sup.  Ct.)  that  a  tax  on  the  sale  of  goods,  or 
the  offer  to  sell  them  before  they  are  brought  into  the  state, 
was  clearly  a  tax  on  interstate  conunerce.    He  further  said : 

''The  negotiation  of  sales  of  goods  which  are  in  another  state,  for 
the  purpose  of  introducing  them  into  the  state  in  which  the  negotia- 
tion is  made,  is  Interstate  commerce.** 

The  principle  thus  announced  has  been  reaffirmed  by  the 
court  in  Corson  v.  Maryland^  120  U.  S.  502,  7  Sup.  Ct.  655 ;  in 
Asher  v.  Texas,  128  U.  S.  129,  9  Sup.  Ct.  1;  in  Stouteiiburgh 
V.  Hennick,  129  U.  S.  141,  9  Sup.  Ct.  256 ;  and  in  Brennan  v. 
City  of  TitusviUe,  153  U.  S.  289, 14  Sup.  Ct  829.  The  point 
of  these  cases  was  emphasized  by  the  distinction  taken  in 
Emert  v.  MiMOvri^  156  U.  S.  296,  15  Sup.  Ct.  367,  in  which 
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the  validity  of  a  law  of  Missouri,  imposing  a  tax  on  peddlers* 
was  in  question.  The  plaintiff  in  error,  convicted  under  the 
law  of  failure  to  pay  the  tax,  was  the  selling  agent  of  a  New 
iTersey  sewing  machine  manufacturing  company,  who  carried 
the  machine  for  sale  with  him  in  his  wagon.  It  was  held 
that  in  such  a  case,  the  machine  having  become  part  of  the 
mass  of  property  in  the  state,  the  tax  on  the  peddler  was 
not  a  tax  on  interstate  commerce. 

If,  then,  the  soliciting  of  orders  for,  and  the  sale  of,  goods 
in  one  state,  to  be  delivered  from  another  state,  is  interstate 
conunerce  in  its  strictest  and  highest  sense, — ^such  that  the 
states  are  excluded  by  the  federal  constitution  from  a  right 
to  regulate  or  tax  the  same, — it  seems  clear  that  contracts  in 
restraint  of  such  solicita-  [296]  tions,  negotiations,  and 
sales  are  contracts  in  restraint  of  interstate  commerce.  The 
anti-trust  law  is  an  effort  by  congress  to  regulate  interstate 
commerce.  Such  conunerce  as  the  states  are  excluded  from 
burdening  or  regulating  in  any  way  by  tax  or  otherwise, 
because  of  the  power  of  congress  to  regulate  interstate  com- 
merce, must,  of  necessity,  be  the  commerce  which  congress 
may  regulate,  and  which,  by  the  terms  of  the  anti-trust  law, 
it  has  regulated.  We  can  see  no  escape  from  the  conclu- 
sion, therefore,  that  the  contract  of  the  defendants  was  in 
restraint  of  interstate  commerce. 

The  learned  judge  who  dismissed  the  bill  at  the  circuit  was 
of  opinion  that  the  contract  of  association  only  indirectly 
affected  interstate  commerce,  and  relied  chiefly  for  this  con- 
clusion on  the  decision  of  the  supreme  court  in  the  case  of 
v.  8.  V.  E.  C.  Knight  Co.,  166  U.  S.  1, 15  Sup.  Ct  249.  In 
that  case  the  bill  filed  under  the  anti-trust  law  sought  to 
enjoin  the  defendants  from  continuing  a  imion  of  substan- 
tially all  the  sugar  refineries  of  the  country  for  the  refining  of 
raw  sugars  The  supreme  court  held  that  the  monopoly 
thus  effected  was  not  within  the  law,  because  the  contract  or 
agreement  of  union  related  only  to  the  manufacture  of  refined 
sugar,  and  not  to  its  sale  throughout  the  country;  that  manu- 
facture preceded  commerce,  and  although  the  manufacture 
under  a  monopoly  might,  and  doubtless  would,  indirectly  af- 
fect both  internal  and  interstate  conunerce,  it  was  not  within 
the  power  of  congress  to  regulate  manufactures  within  a  state 
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on  that  ground.  The  case  arose  on  a  bill  in  equity  filed  by 
the  United  States  under  the  anti-trust  act,  praying  for  relief 
in  respect  of  certain  agreements  under  which  the  American 
Sugar-Refining  Company  had  purchased  the  stock  of  four 
Philadelphia  sugar-refining  companies  with  shares  of  its  own 
stock,  whereby  the  American  Company  acquired  nearly  com- 
plete control  of  the  manufacture  of  refined  sugar  in  this 
country.  The  relief  sought  was  the  cancellation  of  the 
agreements  of  purchase,  the  redelivery  of  the  stock  to  the 
parties  respectively,  and  an  injunction  against  the  further 
performance  of  the  agreements  and  further  violations  of 
the  act.  The  chief  justice,  in  delivering  the  judgment  of 
the  court,  said : 

"Tlie  argument  is  that  the  power  to  control  the  manufacture  of 
refined  sugar  is  a  monopoly  over  a  necessity  of  life,  to  the  enjoyment 
of  which  by  a  large  part  of  the  population  of  the  United  States  inter- 
state commerce  is  indispensable,  and  that,  therefore,  the  general  gov- 
ernment, in  the  exercise  of  the  power  to  regulate  commerce,  may 
repress  such  monopoly  directly,  and  set  aside  the  instruments  which 
have  created  it  ♦  ♦  ♦  Doubtless  the  power  to  control  the  manu- 
facture of  a  given  thing  involves  in  a  certain  sense  the  control  of  its 
disposition,  but  this  is  a  secondary,  and  not  the  primary,  sense;  and, 
although  the  exercise  of  that  power  may  result  in  bringing  the  opera- 
tion of  commerce  into  play,  it  does  not  control  it,  and  it  aflTects  it  only 
Incidentally  and  indirectly.  Ck)mmerce  succeeds  to  manufacture,  and 
Is  not  a  part  of  it  The  power  to  regulate  commerce  is  the  power  to 
prescribe  the  rule  by  which  commerce  shall  be  governed,  and  is  a 
power  independent  of  the  power  to  suppress  monopoly.  But  it  may 
operate  In  repression  of  monopoly  whenever  that  comes  within  the 
rules  by  which  commerce  is  governed,  or  whenever  the  transaction  is 
Itself  a  monopoly  of  commerce.  ♦  ♦  ♦  The  regulation  of  commerce 
applies  to  the  subjects  of  commerce,  and  not  to  matters  of  internal 
police.  Contracts  to  buy,  sell,  or  exchange  goods  to  be  transported 
among  the  several  states,  the  transportation  and  its  instrumentalities, 
and  articles  bought  sold,  or  exchanged  for  the  purpose  of  such 
transit  among  the  states,  or  put  in  the  way  of  transit,  may  be  regu- 
lated; but  this  is  because  they  form  part  of  interstate  trade  or  com- 
merce. The  fact  [297]  that  an  article  is  manufactured  for  export 
to  another  state  does  not  of  itself  maice  it  an  article  of  interstate 
commerce,  and  the  intent  of  the  manufacturer  does  not  determine 
the  time  when  the  article  or  product  passes  from  the  control  of  the 
state,  and  belongs  to  commerce." 

The  chief  justice  then  refers  to  the  prior  case  of  Coe  v. 
Errol^  116  U.  S.  517. 6  Sup.  Ct.  475,  in  which  it  was  held  that 
logs  were  not  made  subjects  of  interstate  commerce  by  the 
mere  intent  of  the  owner  to  ship  them  into  another  state,  so 
that  state  taxation  upon  them  could  be  regarded  as  a  burden 
upon  interstate  commerce,  until  that  intent  had  been  carried 
so  far  into  execution  that  "  they  had  commenced  their  final 
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movement  from  the  state  of  their  origin  to  that  of  their  desti- 
nation." Kidd  V.  Pearson^  128  U.  S.  1,  9  Sup.  Ct.  6,  is  also 
referred  to.  In  that  case  it  was  held  that  a  law  of  Iowa, 
which  forbade  the  manufacture  of  spirituous  liquor  except 
for  certain  purposes,  was  not  in  conflict  with  the  commerce 
clause  of  the  federal  constitution,  although  it  appeared  by 
proof  that  the  liquor  was  to  be  manufactured  only  with  in- 
tent to  ship  the  same  out  of  the  state.  The  chief  justice  fur- 
ther said : 

"  It  was  in  the  light  of  well-settled  principles  that  the  act  of  July  2, 
1890.  was  framed.  Congress  did  not  attempt  thereby  to  assert  the 
power  to  deal  with  monopoly  directly  as  such ;  or  to  limit  and  restrict 
the  rights  of  corporations  created  by  the  states  or  the  citizens  of  the 
states  in  the  acquisition,  control,  or  disposition  of  property ;  or  to  reg- 
ulate or  prescribe  the  price  or  prices  at  which  such  property  or  the 
products  thereof  should  be  sold ;  or  to  make  criminal  the  acts  of  per- 
sons in  the  acquisition  and  control  of  property  which  the  stat^  of 
their  residence  or  creation  sanctioned  or  permitted.  Aside  from  the 
provisions  applicable  where  congress  might  exercise  municipal  power, 
what  the  law  struck  at  was  combinations,  contracts,  and  conspiracies 
to  monopolize  trade  and  commerce  among  the  several  states  or  with 
foreign  nations ;  but  the  contracts  and  acts  of  the  defendants  related 
exclusively  to  the  acquisition  of  the  Philadelphia  refineries  and  the 
business  of  sugar  refining  in  Pennsylvania,  and  l)ore  no  direct  relation 
to  commerce  l)etween  the  states  or  with  foreign  nations.  The  object 
was  manifestly  private  gain  in  the  manufacture  of  the  commodity,  but 
not  through  the  control  of  interstate  or  foreign  commerce.  ♦  *  ♦ 
There  was  nothing  in  the  proofs  to  indicate  any  intention  to  put  a  re- 
straint upon  trade  or  commerce,  and  the  fact,  as  we  have  seten,  that 
trade  or  commerce  might  be  indirectly  affected,  was  not  enough  to 
entitle  complaints  to  a  decree." 

We  have  thus  considered  and  quoted  from  the  decision  in 
the  Knight  Case  at  length,  because  it  was  made  the  principal 
groimd  for  the  action  of  the  court  below,  and  is  made  the 
chief  basis  of  the  argument  on  behalf  of  the  defendants  here. 
It  seems  to  us  clear  that,  from  the  beginning  to  the  end  of 
the  opinion,  the  chief  justice  draws  the  distinction  between 
a  restraint  upon  the  business  of  manufacturing  and  a  re- 
straint upon  the  trade  or  commerce  between  the  states  in  the 
articles  after  manufacture,  with  the  manifest  purpose  of 
showing  that  the  regulating  power  of  congress  under  the 
constitution  could  affect  only  the  latter,  while  the  former  was 
not  imder  federal  control,  and  rested  wholly  with  the  states. 
Among  the  subjects  of  commercial  regulation  by  congress, 
he  expressly  mentions  ••  contracts  to  buy,  sell,  or  exchange 
goods  to  be  transported  among  the  several  states,^'  and  leave* 
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it  to  be  plainly  inferred  that  the  statute  does  embrace  com- 
binations and  conspiracies  which  have  for  their  object  to  re- 
strain, and  which  necessarily  operate  in  restraint  of,  the 
freedom  of  such  contracts.  The  citation  of  the  case  of  Goe  v. 
1298  J  B^rrol  was  apt  to  show  that  merchandise,  before  its 
shipment  across  state  lines,  was  not  within  the  regulating 
power  of  congress,  and,  a  fortiori,  that  its  manufacture  was 
not;  while  Kidd  v.  Pearson  clearly  made  the  distinction 
between  the  absence  of  power  in  congress  to  control  manufac- 
turing merely  because  the  manufacturer  intends  to  add  to 
interstate  commerce  with  the  product,  and  the  power  which 
congress  has  to  prevent  obstructions  to  interstate  trans- 
portation in  the  product  when  made.  But  neither  of  these 
cases  controls  the  one  now  under  consideration.  The  subject- 
matter  of  the  restraint  here  was  not  articles  of  merchandise 
or  their  manufacture,  but  contracts  for  sale  of  such  articles 
to  be  delivered  across  state  lines,  and  the  negotiations  and 
bids  preliminary  to  the  making  of  such  contracts,  all  of 
which,  as  we  have  seen,  do  not  merely  affect  interstate  com- 
merce, but  are  interstate  commerce.  It  can  hardly  be  said 
that  a  combination  in  restraint  of  what  is  interstate  com- 
merce does  not  directly  affect  and  burden  that  commerce. 
The  error  into  which  the  circuit  court  fell,  it  seems  to  us,  was 
in  not  observing  the  difference  between  the  regulating  power 
of  congress  over  contracts  and  negotiations  for  sales  of 
goods  to  be  delivered  across  state  lines,  and  that  over  the 
merchandise,  the  subject  of  such  sales  and  negotiations. 
The  goods  are  not  within  the  control  of  congress  until  they 
are  in  actual  transit  from  one  state  to  another.  But  the 
negotiations  and  making  of  sales  which  necessarily  involve 
in  their  execution  the  delivery  of  merchandise  across  state 
lines  are  interstate  commerce,  and  so  within  the  regulating 
power  of  congress  even  before  the  transit  of  the  goods  in 
performance  of  the  contract  has  begun. 

The  language  of  the  chief  justice  in  the  last  passages  quoted 
above  from  his  opinion,  upon  which  so  much  reliance  was 
placed  by  the  circuit  court  and  the  defendants'  counsel  at 
the  bar,  is  to  be  interpreted  by  the  facts  of  the  case  before  the 
court.    The  statement  in  the  opinion  that  congress  did  not 
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intend  by  the  anti-trust  act  to  limit  and  restrict  the  rights  of 
persons  and  corporations  in  the  mere  acquisition,  control,  or 
disposition  of  property,  or  to  regulate  the  prices  at  whidi 
such  property  should  be  sold,  or  to  make  criminal  the  acts 
of  persons  or  corporations  in  the  acquisition  and  <56ntrol  of 
property  which  the  states  of  their  residence  or  creation  sanc- 
tioned or  permitted,  does  not  imply  that  congress  did  not 
intend  to  strike  down  any  combination  which  had  for  its 
object  the  restraint  and  attempted  monopoly  of  trade  and 
commerce  among  a  given  number  of  states  in  specified  articles 
of  commerce,  and  the  resulting  power  to  regulate  prices 
therein.  The  obstacle  in  the  way  of  granting  the  relief 
asked  in  V.  S.  v.  E.  0.  Knight  Co.  was,  (to  use  the  language 
of  the  chief  justice)  that  "  the  contracts  and  acts  of  the  de- 
fendant related  exclusively  to  the  acquisition  of  the  Phila- 
delphia refineries,  and  the  business  of  sugar  refining  in 
Pennsylvania,  and  bore  no  direct  relation  to  commerce  be- 
tween the  states  or  with  foreign  nations.'*  The  supreme 
court  distinctly  adjudged  that  "  what  the  law  struck  at  was 
combinations,  contracts,  and  conspiracies  to  monopolize  trade 
and  commerce  among  the  several  states  or  with  foreign  na- 
tions." That  the  defendants  in  the  present  case  combined 
and  contracted  with  each  other  for  the  purpose  of  restraining 
trade  [299]  and  commerce  among  the  states  covered  by  their 
agreement,  in  the  articles  manufactured  by  them,  is  too 
clear  to  admit  of  dispute.  In  the  E.  C.  flight  Co.  Case 
there  was,  the  supreme  court  said,  "nothing  in  the  proofs 
to  indicate  any  intention  to  put  a  restraint  upon  trade  or 
commerce."  In  the  present  case  the  proofs  show  that  no 
one  of  the  companies  in  this  pipe-trust  combination  was  al- 
lowed to  send  its  goods  out  of  the  state  in  which  they  were 
manufactured  except  upon  the  terms  established  by  the  agree- 
ment. Can  it  be  doubted  that  this  was  a  direct  restraint 
upon  interstate  commerce  in  those  goods?  To  give  the  lan- 
guage of  the  opinion  in  the  Knight  Case  the  construction 
contended  for  by  defendants  would  be  to  assume  that  the 
court,  after  having  in  the  clearest  way  distinguished  the 
case  it  was  deciding  from  a  case  like  the  one  at  bar,  for  the 
very  purpose  of  not  deciding  any  case  but  the  one  before  it, 
then  proceeded  to  confuse  the  cases  by  using  language  which 
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decided  both.    We  cannot  concur  in  such  an  interpretation  of 
the  opinion. 

Counsel  for  the  defendants  also  find  in  the  language  of 
Mr.  Justice  Peckham,  in  the  case  of  Z7.  8.  v.  Trans-Missouri 
Freight  Ass\  166  U.  S.  290,  313,  326,  17  Sup.  Ct.  540,  an 
argument  against  our  conclusion  in  this  case.  The  question 
in  that  case  was  whether  the  anti-trust  act  applied  to  rail- 
road companies  which  combined  in  establishing  traffic  rates 
for  the  transportation  of  persons  and  property.  It  was  vig- 
orously contended  on  behalf  of  the  railroad  companies  that 
the  act  was  never  intended  to  apply  to  them,  because  con- 
gress had  alrer.dy  provided  for  their  regulation  by  the  inter- 
state commerce  law.  In  meeting  this  position,  Mr.  Justice 
Peckham  used  the  following  language  (page  313,  166  U.  S., 
and  page  548, 17  Sup.  Ct.) : 

**  We  have  held  that  tbe  trust  act  did  not  apply  to  a  company  engaged 
in  one  state  in  tbe  refining  of  sugar  under  circumstances  detailed  in 
the  case  of  U.  8.  ▼.  E.  0.  Knight  Co.,  156  U.  S.  1,  15  Sup.  Ct  249. 
t)ecnuse  tbe  refining  of  sugar  under  those  circumstances  l)ore  no  dis- 
tinct relation  to  commerce  between  the  states  or  with  foreign  nations. 
To  exclude  agreements  as  to  rates  by  competing  railroads  for  the 
transportation  of  articles  of  commerce  between  the  states  would  leave 
little  for  the  act  to  take  effect  upon." 

Again,  upon  page  326,  166  IJ.  S.,  and  page  553,  17  Sup. 
Ct.,  Justice  Peckham  repeats  the  same  idea : 

"In  the  Knight  Ck>.  Case,  supra,  it  was  said  that  this  statute  ap- 
plied to  monopolies  in  restraint  of  interstate  or  international  trade  or 
commerce,  and  not  to  monopolies  In  the  manufacture  even  of  a  neces- 
sary of  life.  It  is  readily  seen  from  these  cases  that,  if  the  act  does 
not  apply  to  the  transportation  of  commodities  by  railroads  from  one 
state  to  another  or  to  foreign  nations,  its  application  is  so  greatly 
limited  that  the  whole  act  might  as  well  be  held  inoperative.*' 

This  is  not  a  declaration  that  cases  might  not  arise  within 

the  statute  which  were  not  combinations  of  common  carriers 

in  relation  to  interstate  transportation.    The  language  used 

means  nothing  more  than  that,  if  such  combinations  were 

excluded  from  the  effect  of  the  act,  the  great  and  manifest 

scope  for  the  operation  of  a  federal  statute  on  such  a  subject 

would  be  denied  to  it    To  give  the  language  more  weight 

would  be  to  violate  the  first  canon  for  the  construction  of  a 

judicial  opinion  laid  down  by  Chief  Justice  Marshall  in 

Co?tens  V.  Virginia,  6  Wheat.  264,  340,  399 : 

[800]  **  It  is  a  maxim,  not  to  be  disregarded,  that  general  expressions 
in  every  opinion  are  to  be  taken  in  connection  with  the  case  In  which 
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those  expressions  are  used.  If  they  go  beyond  the  case,  they  may  be 
respected,  but  ought  not  to  control  the  Judgment  In  a  subsequent  suit 
when  the  very  point  Is  presented  for  decision.  The  reason  for  this 
maxim  is  obvious.  The  question  actually  before  the  court  Is  investi- 
gated with  care,  and  considered  in  Its  full  extent  Other  principles 
which  may  serve  to  illustrate  it  are  considered  in  their  relation  to  the 
case  decided,  but  their  possible  bearing  on  all  cases  is  seldom  com- 
pletely investigated." 

In  re  Greene^  52  Fed.  104,  cited  for  the  defendants,  is  to  I>e 
distinguished  from  the  case  at  bar  in  exactly  the  same  way  as 
the  Kjiight  Co.  Case.  The  indictment  against  Greene,  drawn 
under  the  anti-trust  act,  charged  him  with  being  a  member 
of  a  combination  to  acquire  possession  and  control  of  75  per 
cent,  of  the  distilleries  of  the  country,  for  the  purpose  of 
fixing  the  price  of  whisky,  and  controlling  the  trade  in  it 
between  the  states.  The  inmiediate  object  of  the  combination 
was  a  monopoly  in  manufacture.  The  effect  upon  interstate 
trade  in  whisky  was  as  indirect  as  was  the  monopoly  of  the 
refining  of  sugar  in  the  Knight  Co.  Case  upon  interstate 
triide  in  that  article. 

The  case  of  Dueher  Watch  Com  Mfg.  Co.  v.  E.  Howard 
Watch  <&  Clock  Co.y  35  U.  S.  App.  16, 14  C.  C.  A.  14,  and  66 
Fed.  637,  cannot  be  regarded  as  an  authority  upon  eitHer  of 
the  questions  considered  in  this  case,  because  of  the  division  of 
opinion  among  the  judges.  It  was  a  suit  brought  by  a  watch 
manufacturing  company  against  20  other  companies  to  re- 
cover damages  for  a  boycott  of  the  plaintiff.  The  averment 
was  that  the  defendants  had  agreed  not  to  sell  any  goods 
manufactured  by  them  to  any  person  dealing  with  the  plain- 
tiff, and  had  caused  this  to  be  known  in  the  trade,  and  that 
they  fixed  an  arbitrary  price  for  the  sale  of  their  goods  to 
the  public,  and,  because  plaintiff's  competition  interfered 
with  their  maintaining  this  price,  they  were  using  the  boycott 
against  plaintiff,  to  stifle  competition.  The  pleadings  were 
not  drawn  with  care  to  bring  the  case  within  the  anti-trust 
law.  The  questions  arose  on  demurrer  to  the  bill.  Judge 
Lacombe  held  that  the  facts  stated  gave  rise  to  no  cause  of 
action;  Judge  Shipman  held  that  the  averments  were  not 
sufficient  to  show  that  the  trade  restrained  was  interstate; 
and  Judge  Wallace  dissented,  on  the  ground  that  a  cause  of 
action  was  sufficiently  stated,  and  that  the  restraint  was  upon 
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interstate  commerce.  These  varying  views  decided  the  case, 
but  they  certainly  furnish  no  precedent  or  authority. 

There  is  one  case  which  seems  to  be  quite  like  the  one  at 
bar.  It  is  the  case  of  U.  S.  v.  Jellico  Mountain  Goal  do  Coke 
Co.^  46  Fed,  432,  a  decision  by  Judge  Key  at  the  circuit.  The 
owners  of  coal  mines  in  Kentucky  entered  into  a  contract  of 
association  with  coal  dealers  in  Nashville,  by  which  they 
agreed  that  the  mine  owners  should  only  sell  to  dealers  who 
were  members,  and  the  members  should  only  buy  from  mine 
owners  who  were  members,  and  that  the  dealers  should  sell 
at  certain  fixed  prices,  of  which  the  mine  owners  should  re- 
ceive a  proportionate  part,  after  payment  of  freight,  and 
that  prices  might  be  raised  by  a  vote  of  the  association,  in 
which  case  the  addition  to  the  price  should  be  divided  between 
the  dealers  and  [801]  the  mine  owners.  The  contract  recited 
that  it  was  intended  to  establish  and  maintain  the  price  of 
coal  at  Nashville.  It  was  held  to  be  an  attempt  to  create  a 
monopoly  in  the  interstate  trade  in  coal  between  Kentucky 
and  Nashville,  Tenn.,  and  it  was  enjoined. 

It  is  pressed  upon  us  that  there  was  no  intention  on  the 
part  of  the  defendants  in  this  case  to  restrain  interstate  com- 
merce, and  in  several  affidavits  the  managing  officers  of  the 
defendants  make  oath  that  they  did  not  know  what  inter- 
state commerce  was,  and,  therefore,  that  they  could  not  have 
combined  to  restrain  it.  Of  course,  the  defendants,  like 
other  persons  subject  to  the  law,  cannot  plead  ignorance  of 
it  as  an  excuse  for  its  violation.  They  knew  that  the  combi- 
nation they  were  making  contemplated  the  fi2dng  of  prices 
for  the  sale  of  pipe  in  36  different  states,  and  that  the  pipe 
sold  would  have  to  be  delivered  in  those  states  from  the  4. 
states  in  which  defendants'  foundries  were  situate.  They 
knew  that  freight  rates  and  transportation  were  a  most  im- 
portant element  in  making  the  price  for  the  pipe  so  to  be 
delivered.  They  charged  the  successful  bidder  with  a  bonus 
to  be  paid  upon  the  shipment  of  the  pipe  from  his  state  to 
the  state  of  (lie  sale.  Under  their  first  agreement,  the  bonus 
to  be  paid  by  the  successful  bidder  was  varied  according  to 
the  state  in  whidi  the  sale  and  delivery  were  to  be  made.  It 
seems  to  us  clear  that  the  contract  of  association  was  on  iti 
face  an  extensive  scheme  to  control  the  whole  commerce 
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among  36  states  in  cast-iron  pipe,  and  that  the  defendants 
were  fully  aware  of  the  fact  whether  they  appreciated  the 
application  to  it  of  the  anti-trust  law  or  not. 

Much  has  been  said  in  argument  as  to  the  enlargement  of 
the  federal  governmental  functions  in  respect  of  all  trade 
and  industry  in  the  states  if  the  view  we  have  expressed  of 
the  application  of  the  anti-trust  law  in  this  case  is  to  prevail, 
and  as  to  the  interference  which  is  likely  to  follow  with  the 
control  which  the  states  have  hitherto  been  understood  to  have 
over  contracts  of  the  character  of  that  before  us.  We  do  not 
announce  any  new  doctrine  in  holding  either  that  contracts 
and  negotiations  for  the  sale  of  merchandise  to  be  delivered 
across  state  lines  are  interstate  commerce  (see  cases  above 
cited) ,  or  that  burdens  or  restraints  upon  such  commerce  con- 
gress may  pass  appropriate  legislation  to  prevent,  and  courts 
of  the  United  States  may  in  proper  proceedings  enjoin.  In  re 
Dels,  158  U.  S.  664, 15  Sup.  Ct.  900.  If  this  extends  federal 
jurisdiction  into  fields  not  before  occupied  by  the  general 
government,  it  is  not  because  such  jurisdiction  is  not  within 
the  limits  allowed  by  the  constitution  of  the  United  States. 

The  prayer  of  the  petition  that  pipe  in  transportation  un- 
der the  contract  of  association  be  forfeited  in  a  proceeding 
in  equity  like  this  is,  of  course,  improper,  and  must  be  denied. 
The  sixth  section  of  the  anti-trust  act,  after  providing  that 
property  owned  and  in  transportation  from  one  state  to 
another  or  to  a  foreign  country  under  a  contract  inhibited 
by  the  act  "  shall  be  forfeited  to  the  United  States,"  contin- 
ues ^^  and  may  be  seized  and  condemned  by  like  proceedings 
as  those  provided  by  law  for  the  forfeiture,  seizure  and  con- 
demnation of  property  imported  into  the  United  States  con- 
trary to  law."  This  requires  a  like  procedure  to  that  pre- 
scribed in  sections  1302]  3309-3391,  Rev.  St,  and  involves  a 
trial  by  jury.  The  only  remedy  which  can  be  afforded  in  this 
proceeding  is  a  decree  of  injunction. 

For  the  reasons  given,  the  decree  of  the  circuit  court  dis- 
missing the  bill  must  be  reversed,  with  instructions  to  enter 
a  decree  for  the  United  States  perpetually  enjoining  the 
defendants  from  maintaining  the  combination  in  cast-inm 
pipe  described  in  the  bill,  and  substantially  admitted  in  the 
answer,  and  from  doing  any  biisine.ss  thereunder. 
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[466]  MOOBE  v.  UNITED  STATES. 

(Circuit  C:k>iirt  of  Appeals,  Eighth  Circuit    Febroary  14^  1898) 
[86  Fed.,  466.] 

JmtiBixiOTiON  or  Federal  Coubts— Abicissioii  or  Tebbttokt  as  Statb— 
Statute. — In  1896  the  plaintiff  in  error  was  indicted,  with  others, 
in  a  district  court  of  the  territory  of  Utah,  under  section  8  of  the 
act  of  July  2,  1890  (26  Stat  209),  which  declares  Illegal  ''eyery 
^  *  *  combination  *  *  *  in  restraint  of  trade  or  commerce  In 
any  territory."  In  January,  1896,  Utah  was  admitted  as  a  state, 
and  thereafter  the  case  was  transferred  to  the  federal  court  for  the 
district  of  Utah,  where,  after  hearing  on  d^nurrer  to  the  indictment, 
the  plaintiff  in  error  was  tried  and  conylcted.  Held,  on  writ  of 
error,  that  neither  under  the  act  of  congress  authorizing  Utah  to 
form  a  state  government  (28  Stat  111,  112),  nor  the  constitution  of 
Utah  (article  24,  |  7),  nor  by  other  legislation,  was  jurisdiction  con- 
ferred upon  the  federal  court  to  proceed  with  the  case.« 

Same. — Held,  further,  that  the  case  did  not  come  within  the  provisions 
of  Rev.  St  I  13,  regulating  the  effect  of  the  repeal  of  statutes,  for 
the  admis9l<Hi  of  Utah  as  a  state  did  not  operate  to  repeal  the  act  of 
July  2,  1890^  which  still  applies  to  the  territories  of  the  United 
States. 

In  Error  to  ihe  Circuit  CSourt  of  the  United  States  for  the 
District  of  Utah. 

B.  Harkness^  George  Sutheriand^  and  Waldemar  Van  Oottj 
for  plaintiff  in  error. 

/.  W.  Judd^  United  States  Attorney,  and  W.  L.  MagmniSj 
Assistant  United  States  Attorney. 

Before  Brbweb,  Circuit  Justice,  Sakbobn,  Circuit  Judge, 
and  SiKES,  District  Judge. 

BiNBB,  District  Judge. 

November  4,  1896,  the  plaintiff  in  error,  with  others,  was 
indicted  in  the  district  court  within  and  for  the  Third  judi- 
cial district  of  the  territory  of  Utah,  Salt  Lake  county,  for 
unlawfully  engaging  in  a  combination  in  restraint  of  trade 
and  commerce  in  tliat  territory.  The  indictment  charged 
that  the  defendants  therein  named,  ^  on  the  22d  day  of  Octo- 

•  Syllabus  copyrli^ted,  1866,  t^  West  Publishing  Ck>. 
10870*»— 8.  Doc.  Ill,  62-1,  vol  1 52 
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ber  in  the  year  of  our  Lord  1895,  in  the  district  and  territory 
aforesaid,  and  within  the  jurisdiction  of  this  court,  did  -will- 
fully  and  unlawfully  engage  in  a  combination  in  restraint  of 
trade  and  commerce  in  said  territory  in  this :  That  the  said 
defendant  E.  L.  Carpenter,  being  then  and  there  the  agent 
in  Salt  Lake  City,  Salt  Lake  county,  territory  of  Utah,  of 
the  Pleasant  Valley  Coal  Company,  a  corporation  engaged  in 
mining  coal,  and  selling  the  same  at  wholesale  to  dealers  in 
coal  in  said  Salt  Lake  City,  and  the  said  defendant  F.  IT. 
Moore,  being  then  and  there  the  agent  of  the  Union  Pacific 
Coal  Company,  a  corporation  engaged  in  mining  coal  and  sell- 
ing the  same  at  wholesale  to  dealers  in  coal  in  said  Salt  Lake 
City,  and  each  and  all  of  the  said  defendants  other  than  said 
Carpenter  and  said  Moore  being  then  and  there  engaged  in 
the  business  of  buying  coal  and  selling  the  same  at  retail  in 
said  Salt  Lake  City,  and  each  and  all  of  said  defendants 
except  said  Carpenter  and  said  Moore  being  then  and  there 
members  of  an  association  designated  and  known  as  the  Salt 
Lake  [466]  Coal  Exchange,  said  Salt  Lake  Coal  Exchange 
being  a  voluntary  association  of  nearly  all  of  the  dealers  in 
coal  at  retail  in  said  Salt  Lake  City,  and  not  a  corporation; 
each  and  all  of  the  defendants  did  then  and  there  combine 
together  to  prevent  any  person  engaged  in  the  business  of 
buying  coal  and  selling  the  same  at  retail  in  said  Salt  Lake 
City,  and  not  a  member  of  said  exchange,  and  any  person 
desiring  to  engage  in  such  business  in  said  city,  and  not  a 
member  of  the  said  coal  exchange,  from  purchasing  coal 
from  said  Union  Pacific  Coal  Company  and  from  the  said 
Pleasant  Valley  Coal  Company  at  as  low  a  price  as  that  for 
which  the  same  kind  of  coal  was  being  sold  by  said  corpora- 
tions to  members  of  said  Salt  Lake  Coal  Exchange,  and  to 
make  the  price  of  coal  from  such  corporations  to  dealers  in 
coal  at  retail  in  said  city,  and  persons  desiring  to  engage  in 
dealing  in  coal  at  retail  in  said  city,  who  are  not  members  of 
said  exchange,  so  great  as  to  prohibit  and  prevent  them  pur- 
chasing coal  of  said  corporations,  and  selling  the  same  at 
retail  in  said  city,  and  to  unlawfully  raise,  augment,  and  in- 
crease the  price  of  coal  at  retail  in  said  Salt  Lake  City,  and 
to  destroy  free  competition  in  the  sale  of  coal  in  said  city,  and 
to  compel  the  consumers  of  coal  in  said  city  to  pay  therefor 
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the  prices  fixed  by  the  said  coal  exchange ;  that  in  pursuance  of 
said  combination  said  F.H.  Moore,  as  agent  of  said  Union  Pa- 
cific Coal  Company,  did  on  the  23d  day  of  October,  1896,  re- 
fuse to  sell  to  one  T.  P.  Lewis,  who  was  then  and  there  desir- 
ous of  engaging  in  the  business  of  buying  coal  and  selling  the 
same  at  retail  in  said  Salt  Lake  City,  and  who  was  not  a 
member  of  said  coal  exchange,  a  carload  of  what  is  known  as 
'  Eock  Springs  coal,'  which  said  Moore,  as  said  agent,  was 
selling  tx)  the  members  of  the  said  coal  exchange  in  car-load 
lots  at  three  and  ^V^^  dollars  ($3.75)  a  ton,  except  at  the 
price  of  five  ($5)  dollars  per  ton,  which  was  then  the  retail 
price  of  said  coal  in  said  city,  and  refused  to  sell  said  coal 
at  all  except  to  the  members  of  said  exchange ;  and  in  pur- 
suance of  said  combination  the  said  Carpenter,  as  agent  of 
said  Pleasant  Valley  Coal  Company^  in  said  county,  on  the 
said  23d  day  of  October,  1895,  refused  to  sell  to  said  T.  P. 
Lewis,  who  was  then  and  there  desirous  of  engaging  in  the 
business  of  buying  coal  and  selling  the  same  at  retail  in  said 
Salt  Lake  City,  and  who  was  not  a  member  of  said  exchange, 
a  car  load  of  coal,  said  Carpenter  having  said  coal  for  sale 
as  said  agent,  for  the  reason  that  said  Lewis  was  not  a  mem- 
ber of  said  exchange, — ^against  the  peace,  and  contrary  to  the 
form  of  the  statutes  of  the  United  States  in  such  case  made 
and  provided."  December  14,  1895,  the  defendants  were  ar- 
raigned in  the  territorial  court,  and  severally  pleaded  not 
guilty  to  this  indictment.  January  4,  1896,  Utah  was  ad- 
mitted into  the  Union  as  a  state  upon  an  equal  footing  with 
the  original  states.  President's  Proclamation,  29  Stat.  876. 
Thereafter  this  case  was  transferred  to  the  circuit  court  of 
the  United  States  for  the  district  of  Utah.  November  11, 
1896,  the  defendants  obtained  leave  of  court  (counsel  for  the 
United  States  consenting  thereto)  to  withdraw  their  pleas 
of  not  guilty  theretofore  entered  in  the  territorial  court,  and 
to  file  a  demurrer  to  the  indictment  upon  the  grounds  (1) 
that  the  indictment  charged  no  offense;  (2)  that  it  set  out 
no  means  by  which  the  alleged  combination  was  to  [467] 
be  effected;  (3)  for  the  reason  that  it  stated  no  act  or  fact 
to  show  that  the  alleged  combination  was  in  restraint  of 
trade;  (4)  that  the  acts  charged  as  overt  acts  were  not  shown 
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to  be  in  pursuance  of  any  means  to  be  employed ;  (5)  that  the 
prosecution  had  abated  by  the  admission  of  the  territory  of 
Utah  as  a  state.  The  demurrer  was,  as  the  record  shows, 
sustained  to  that  part  of  the  indictment  which  charges  a 
combination  to  raise  the  price  of  coal  in  Salt  Lake  City,  and 
was  overruled  as  to  the  remainder  of  the  indictment.  There- 
upon each  of  the  defendants  entered  a  plea  of  not  guilty,  and 
on  the  day  following — November  12,  1896 — the  case  was 
tried,  the  trial  resulting  in  a  verdict  of  guilty  as  to  all  of  the 
defendants.  The  bill  of  exceptions  shows  that  when  the 
testimony  was  concluded,  and  before  the  argument  to  the 
jury  began,  the  defendants  requested  the  court  to  instruct 
the  jury  to  return  a  verdict  of  not  guilty.  This  request  was 
overruled  by  the  court,  and  the  defendants  excepted.  Mo- 
tions in  arrest  of  judgment  and  for  a  new  trial  were  sever- 
ally made  and  overruled,  and  on  the  19th  of  Novwnber,  1896, 
the  plaintiff  in  error  was  sentenced,  by  the  court,  to  pay  to 
the  United  States  the  sum  of  $200  as  a  fine,  and  one-half  of 
the  costs  of  the  case,  taxed  at  $88.60.  He  thereupon  sued  out 
this  writ  of  error. 

No  questions  in  relation  to  combinations  or  conspiracies  in 
restraint  of  interstate  trade  or  conunerce,  or  trade  or  com- 
merce between  one  territory  and  another  territory,  or  between 
a  territory  and  a  state,  or  between  a  state  or  a  territory  and 
a  foreign  nation,  arise  in  this  case.  The  indictment  seeks 
only  to  charge  the  defendants  with  unlawfully  entering  into 
a  combination  in  restraint  of  trade  and  commerce  in  the  ter- 
ritory of  Utah,  and  is  based  upon  the  following  provision  of 
an  act  of  congress,  entitled  "An  act  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  monopolies,**  approved 
July  2, 1890: 

"  Sec.  3.  Every  contract,  combination  In  form  of  trust  or  otherwise, 
or  conspiracy,  In  restraint  of  trade  or  commerce  In  any  territory  <rf  tbe 
United  States  ♦  ♦  ♦  Is  hereby  declared  lUegal.  ♦  •  •"  26  U.  a 
Stat  209. 

While  the  constitution  confers  upon  congress  the  power 
'^  to  dispose  of  and  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  of  the  United 
States,"  and  ^^  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states  and  with  the  Indian  tribes,''  it  does 
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not  confer  upon  it  the  power  to  regulate  trade  or  commerce 
^v^ithin  a  state,  or  to  legislate  in  respect  thereto;  wherefore 
the  provision  of  the  statute  above  quoted  is  confined  to  con- 
tracts or  combinations  in  restraint  of  trade  in  a  territory. 
The  plaintiff  in  error  now  insists  that  the  provision  of  sec- 
tion 3  of  the  act  under  which  this  indictment  was  found  be- 
came inoperative  in  Utah  when  Utah  was  admitted  into  the 
Union  as  a  state,  and  that  the  circuit  court  for  that  district 
had  no  jurisdiction  to  proceed  in  the  case.  The  courts  of  the 
United  States  being  courts  of  limited  jurisdiction,  with 
power  to  take  cognizance  of  matters  civil  or  criminal  only  as 
the  power  so  to  do  is  conferred  upon  them  by  statute,  it  be- 
comes important  to  determine  at  the  outset  whether  the  cir- 
cuit court  had  jurisdiction  to  try  the  offense  with  which  the 
plaintiff  in  error  stands  charged  in  this  indictment.  When 
Utah  was  admitted  [468]  into  the  Union  as  a  state  on  an 
equal  footing  with  the  original  states,  the  territorial  govern- 
ment within  the  boundaries  of  the  new  state  was  at  an  end. 
Its  civil  and  political  powers  were  transferred  to  other  offi- 
cers; those  of  peculiarly  internal  character  to  officers  of  the 
new  state ;  those  which  bore  any  relation  to  the  national  sys- 
tem of  government,  of  which  the  state  formed  a  part,  to 
officers  holding  commissions  under  that  system,  and  possess- 
ing only  the  powers  derived  from  their  commissions.  As  one 
of  the  states  of  the  Union  and  in  virtue  of  that  character 
forming  one  of  the  districts  of  the  United  States,  the  district 
of  Utah,  and  the  cirquit  court  sitting  in  that  district,  would 
possess  no  peculiar  jurisdiction  or  authority;  none  which  did 
not  appertain  to  other  districts  and  the  circuit  courts  having 
cognizance  of  matters  within  those  districts.  In  the  case  be- 
fore us  the  plaintiff  in  error  was  tried  and  convicted,  in  the 
circuit  court  of  the  United  States  for  the  District  of  Utah, 
upon  an  indictment  charging  him  with  the  violation  of  an  act 
of  congress  defining  an  offense  which  was  an  offense  only 
when  the  agreement  or  combination  complained  of  related  to 
trade  or  commerce  in  a  territory.  The  indictment  was  re- 
turned by  a  territorial  grand  jury,  and  filed  in  a  territorial 
court  during  the  existence  of  a  territorial  form  of  govern- 
ment. If,  therefore,  the  circuit  court  possessed  power  and 
authority  to  try  this  case,  it  was  because  of  the  existence  of 
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legislaticm  coniinning  the  provision  of  the  statate  defining 
the  offense  set  out  in  the  indictment  in  force  after  the  admis- 
sion of  the  state,  and  specially  conferring  upon  the  circuit 
court  for  that  district  jurisdiction  in  such  cases.  That  there 
can  be  no  valid  judgment  pronounced  upon  conviction  in  a 
criminal  case,  unless  the  law  creating  the  offense  be  at  the 
time  in  existence,  is  well  settled.  The  Irresistible,  7  Wheat 
661;  U.  S.  V.  Tynen,  11  WalL  96.  In  Teaton  v.  U.  8.,  5 
Cranch,  281,  Qiief  Justice  Marshall  said : 

"  It  has  been  long  settled  on  general  prindples  that,  after  tbe  ex- 
piration or  repeal  of  a  law,  no  penalty  can  be  enforced  nor  punlahmoit 
inflicted  for  violations  of  the  law  committed  while  it  was  in  force, 
nnless  some  special  provision  be  made  for  that  pnrpose  by  statate." 

By  its  terms,  the  provision  of  the  statute  under  which  this 
indictment  was  found  applies  only  to  the  territories  of  the 
United  States,  and,  while  it  may  yet  be  in  full  force  within 
the  territories,  it  is  clear  that  no  prosecution  could  be  main- 
tained under  it  for  entering  into  a  combination  or  conspiracy 
in  restraint  of  trade  in  Utah  after  the  date  of  her  admission 
as  a  state.  Permoli  v.  First  Municipality^  8  How.  689. 
When  Utah  became  one  of  the  states  of  the  Union,  this 
statute  ceased  to  be  in  force  within  its  boundaries,  unless, 
by  appropriate  legislation,  it  was  continued  in  force  for  the 
purpose  of  prosecuting  violations  thereof  committed  during 
the  existence  of  a  territorial  form  of  government. 

The  act  of  congress  authorizing  Utah  to  form  a  state  gov- 
ernment, after  providing  that  the  state  of  Utah  should  con- 
stitute one  judicial  district,  to  be  called  the  **  District  of 
Utah,''  and  providing  the  time  and  place  for  holding  the 
circuit  and  district  courts  of  the  United  States  therein,  and 
conferring  upon  the  circuit  and  district  courts  for  that  dis- 
trict, and  the  judges  thereof,  the  same  powers  and  jurisdic- 
[469]  tion,  and  requiring  them  to  perform  the  same  duties, 
possessed  and  required  to  be  performed  by  the  other  circuit 
and  district  courts  and  judges  of  the  United  States,  also  pro- 
vided: 

"  That  the  convention  herein  provided  for  shall  have  the  power  to 
provide,  by  ordinance,  for  tbe  transfer  of  actions,  cases,  proceedings, 
and  matters  pending  in  the  supreme  or  district  courts  of  the  territory 
of  Utah  at  the  time  of  the  admission  of  said  state  into  the  Union,  to 
such  courts  as  shall  be  established  under  the  constitution  to  be  thus 
formed,  or  to  tbe  circuit  or  district  court  of  the  United  States  for  tiie 
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district  of  Utah ;  and  no  indictment,  action,  or  proceeding  shall  alMite 
by  reason  of  any  change  in  the  courts,  but  shall  be  proceed^  with  In 
the  state  or  United  States  courts  according- to  the  laws  thereof, 
respectively." 

"And  the  laws  of  the  United  States  shall  have  the  same  force  and 
effect  within  the  said  state  as  elsewhere  within  the  United  States." 
28  Stat  111,  112. 

Under  the  authority  conferred  upon  the  constitutional 
convention  by  the  enabling  act,  a  schedule  annexed  to  the 
constitution  of  the  state  provided  that: 

"All  actions,  causes,  proceedings  and  matters  which  shall  be  pend- 
ing in  the  district  courts  of  the  territory  of  Utah,  at  the  time  of  the 
admission  of  the  state  into  the  Union,  whereof  the  United  States 
circuit  and  district  courts  might  have  had  Jurisdiction  had  there  been 
a  state  government  at  the  time  of  the  commencement  thereof,  respec- 
tiv^y,  shall  be  transferred  to  the  proper  United  States  circuit  and 
district  courts,  respectively,  and  aU  flies,  records;  indictments  and 
proceedings  relating  thereto,  shall  be  transferred  to  said  United 
States  courts."    Const  Utah,  art  24,  f  7. 

The  above  provisions  of  the  enabling  act  and  the  schedule 
comprise  the  legislation  relating  to  the  transfer  and  trial  of 
oases  pending  in  the  district  courts  of  the  territory  at  the 
time  Utah  was  admitted  as  a  state,  and  for  the  continuation 
of  the  laws  of  the  United  States  therein  after  her  admission. 
Clearly,  no  peculiar  jurisdiction  or  authority  is  conferred 
upon  the  circuit  court,  for  that  district,  by  this  legislation; 
on  the  contrary,  the  enabling  act  would  seem  to  inhibit  and 
exclude  the  exercise  of  any  extraordinary  or  peculiar  power 
either  by  the  circuit  or  district  courts  within  the  newly 
created  district    That  act  provides: 

**  That  the  circuit  and  district  courts  tor  the  district  of  Utah,  and 
the  Judges  thereof  respectively,  shall  possess  the  same  powers  and  Juris- 
diction and  perform  the  same  duties  possessed  and  required  to  be  per- 
formed by  the  other  circuit  and  district  courts  and  Judges  of  the  United 
States,  and  shaU  be  governed  by  the  same  laws  and  regulations." 

There  is  no  provision  of  the  enabling  act,  nor  any  other 
general  or  special  act  of  congress,  continuing  the  provision 
of  the  act  of  July  2,  now  under  consideration,  in  force  in 
Utah  after  the  admission  of  the  state;  neither  is  there  any 
statute  which,  in  terms,  provides  for  the  transfer  to  and  the 
trial  of  cases  arising  under  that  act  in  the  circuit  court  for 
that  district.  This  case  was  transferred  to  and  tried  in  that 
court  for  the  reason,  doubtless,  that  it  was  considered  one  of 
the  cases  which  the  enabling  act  declares  shall  not  abate  by 
reason  of  any  change  in  the  courts,  but  shall  be  proceeded 
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with  in  the  state  or  United  States  courts  according  to  the 
laws  thereof;  and,  as  the  indictment  charged  the  defendants 
with  violating  a  law  of  the  United  States,  that  the  case  came 
within  the  provisions  of  the  enabling  act,  and  also  within  the 
provision  of  the  schedule  annexed  to  the  oonsti-  [470]  tution 
authorizing  the  transfer  of  cases  whereof  the  circuit  court 
might  have  had  jurisdiction  had  there  been  a  state  govern- 
ment at  the  time  of  the  commencement  thereof.  We  do  not 
think  the  case  is  included  within  either  of  these  provisions. 
There  are  some  acts  which  congress  may  by  law  designate  as 
a  crime  against  the  general  government  or  against  the  opera- 
tions of  government  which  affect  every  citizen,  wheth^  of  a 
state  or  territory;  such  as  treason,  illegally  holding  office, 
violations  of  the  postal  laws,  counterfeiting,  false  impersona- 
tion in  procuring  naturalization,  presenting  false  claims 
against  the  government,  etc  The  federal  laws  defining  these 
and  kindred  offenses  operate  upon  all  citizens  of  the  United 
States,  and  that  they  reside  in  a  state  constitutes  no  exemp- 
tion from  a  prosecution  iot  a  violation  thereof  in  the  courts 
of  the  United  States,  for  jurisdiction  is  expressly  conferred 
by  statute  upon  the  federal  courts.  As  applied  to  criminal 
laws,  it  is  these  laws  of  the  United  States  that  the  enabling 
act  declares  shall  have  the  same  force  and  effect  within  the 
state  of  Utah  as  elsewhere  within  the  United  States;  and  it 
is  prosecuticms  for  violations  thereof  which,  under  the  pro- 
visions of  that  act,  are  not  to  abate  upon  the  admission  of  the 
state  by  reason  of  any  change  in  the  courts,  but  are  to  be 
transferred  from  the  territorial  district  court,  a  court  having 
jurisdiction  in  such  cases  during  the  existence  of  a  territorial 
form  of  government,  to  the  circuit  and  district  courts,  courts 
having  jurisdiction  in  such  cases  after  the  admission  of  the 
state.  That  the  provisions  of  the  enabling  act  were  so  un- 
derstood and  construed  by  the  constitutional  convention  is 
evidenced  by  the  fact  that  in  the  schedule  (annexed  to  the 
constitution)  providing  for  the  transfer  of  causes  to  the  fed- 
eral courts  it  provider  only  for  those  cases  ^^  whereof  the 
United  States  circuit  and  district  courts  might  have  had 
jurisdiction  had  there  been  a  state  government  at  the  time  of 
the  commencement  thereof,"  and  this  is  not  such  a  case.  If 
there  had  been  a  state  government  at  the  date  of  this  indict- 
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ment,  no  indictment  oonld  have  been  returned,  for  the  reason 
that  there  would  have  been  no  law  in  force  in  the  state  of  Utah 
defining  such  an  offense. 

Neither  do  we  think  the  present  case  comes  within  the  pro- 
yisions  of  section  18  of  the  Revised  Statutes.  That  section 
reads  as  follows: 

"The  repeal  of  any  statute  shaU  not  have  the  effect  to  release  or 
extlngaish  any  penalty,  forfeiture,  or  liability  incurred  under  such 
statute,  unless  the  repealing  act  shall  so  expressly  provide,  and  such 
statute  shall  be  treated  as  still  remaining  in  f6ree  f6r  the  purpose  of 
sustaining  any  proper  action  or  proeecation  for  the  enforcement  of 
such  penally,  forfeiture  or  liabUity." 

It  is  clear  from  the  language  of  the  secticm  that  it  applies 
only  to  cases  where  the  statute  defining  an  offense  has  been 
repealed.  The  act  of  July  2d  was  not  repealed  by  the  en- 
abling act,  for  it  yet  applies  to  the  territories  of  the  United 
States.  It  ceased  to  be  in  force  in  Utah  only  because  it  was 
superseded  by  the  constitution  upon  the  admission  of  the 
state. 

Our  conclusion  is  that  no  power  existed  by  law  in  the  cir- 
cuit court  for  the  district  of  Utah  which  did  not  appertain 
to  the  circuit  courts  in  other  districts;  that  the  power  and 
jurisdiction  claimed  for  the  circuit  court  in  this  case  is  a  pe- 
culiar and  extraordinary  power,  and  [471]  does  not  belong  to 
it  regularly  by  its  constitution;  that  no  sudi  power  has  been 
bestowed  upon  it  by  any  special  legislation,  and  could  not, 
therefore,  be  legally  and  properly  exercised  by  it.  In  the 
view  we  have  taken  of  this  case  it  becomes  unnecessary  to 
consider  the  other  assignments  of  error  set  out  in  the  record. 
The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
case  remanded  to  that  court,  with  instructions  to  dismiss  the 
indictment. 


[4071  GULF,  C.  &  S.  F.  BY.  CO.  ET  AL.  v.  MIAMI  S.  S. 

00. 

(Circuit  Oourt  of  Appeals,  FifUi  Oircoit    Mardi  2»,  1SS&) 

[Se  Fed.,  407.] 

Oabbiebs — CoNNCCTiNo  LINES — ^PsEPATifKirr  Gw  Fbeioht. — A  common 
carrier  engaged  in  interstate  commerce  may  at  common  law,  and 
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under  the  interstate  commerce  law,  demand  prepayment  oi  trd^bt 
charges,  when  delivered  to  it  by  one  connecting  carrier,  witboiit 
exacting  snch  prepayment  when  delivered  by  another  connecting 
carrier,  and  may  advance  freight  charges  to  one  connecting  carrier 
without  advancing  such  charges  to  another  connecting  carrier.* 

Same — ^Thbouoh  Transportation — Joint  Ratbs  and  Billing. — Such 
carrier  may  enter  into  a  contract  with  one  connecting  carrier  f6r 
through  transportation,  through  Joint  traffic,  through  billing,  and 
for  the  division  of  through  rates,  without  being  obligated  to  enter 
into  a  similar  contract  with  another  connecting  carrier. 

Same—Laws  of  Texas.— Rev.  St  Tex.  1895,  arts.  4530,  4537,  4530,  do 
not  apply  to  interstate  commerce,  because  the  power  to  regulate 
such  commerce  is  vested  in  congress,  and  has  been  fully  exercised 
by  the  enactment  of  the  interstate  commerce  law. 

Same — Anti-Trust  Law. — Under  the  act  of  July  2,  1890,  entitled  "An 
act  to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies,"  the  only  remedy  given  to  any  other  party  than  the 
government  of  the  United  States  is  a  suit  for  threefold  damages, 
costs,  and  attorney's  fees,  and  the  only  party  entitled  to  maintain  a 
bill  of  injunction  for  an  alleged  breach  of  the  act  is  the  United 
States,  by  Its  district  attorney,  on  the  authority  of  the  attomegr 
general. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Texas. 

James  Hagerman^  T.  S.  Miller,  N.  A.  Stedman,  and  /.  W. 
Terry,  for  appellants. 

M.  C,  McLemore,  John  Neethe,  and  F.  Chas,  Humey  for 
appellee. 

Before  Pardee  and  McCormick,  Circuit  Judges,  and 
Swayne,  District  Judge. 

McCormick,  Circuit  Judge. 
The  bill  in  this  case  alleges  that: 

"The  Miami  Steamship  Company,  a  corporation  duly  incorporated 
under  and  by  virtue  of  the  laws  of  the  state  of  New  York,  complaining 
of  the  Gulf,  Colorado  &  Santa  F6  Railway  Company,  the  Interna- 
tional &  Great  Northern  Railroad  Company,  and  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas,  in  this  behalf  says:  That 
the  Gulf,  Colorado  &  Santa  F6  Railway  Company  is  a  corporation 
duly  Incorporated  under  and  by  virtue  of  the  general  and  spedtl 
laws  of  the  state  of  Texas,  having  its  general  offices  at  Galrestoo, 
Texas,  in  said  state,  and  of  which  L.  J.  Polk  is  general  manager; 
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that  It  to  a  component  part  of,  and  subsidiary  to,  the  Atchison,  Topdca 
ft  Santa  F6  Railroad  CkMnpany,  and  what  is  commonly  known  as  the 
Santa  F6  System;  that  it  [408]  has  and  maintains  traffic  relations 
with  connecting  lines,  and  is  engaged  in  the  traffic  of  state  and  inter- 
state commerce.  That  the  International  &  Qreat  Northern  Railroad 
Company  is  a  corporation  dnly  incorporated  nnder  and  by  yirtne  of 
general  and  special  laws  of  the  state  of  Texas,  and  has  its  general 
office  at  Palestine,  in  the  state  of  Texas,  and  of  which  Leroy  Trice 
is  general  superintendent;  that  it  is  a  component  part  of,  and  sub- 
sidiary to,  what  is  known  commonly  as  the  Missouri  Padflc,  or  Gould, 
Syston,  and  is  engaged  in  traffic  of  state  and  interstate  commerce. 
That  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  is  a 
corporation  dnly  incorporated  under  and  by  virtue  of  general  and 
special  laws  of  the  state  of  Texas,  and  has  its  general  offices  at 
Dallas,  Texas,  and  of  which  A.  A.  Allen  is  general  manager;  that 
it  is  a  compon^it  part  of,  and  subsidiary  to,  what  is  commonly  known 
as  the  Missouri,  Kansas  ft  Texas  Railway  System;  that  it  has  and 
maintains  traffic  relations  with  connecting  lines,  and  is  engaged  in 
the  traffic  of  state  and  interstate  commerce.  That  said  three  railway 
companies  are  the  only  trpuk  lines  of  road  running  through  the  state 
of  Texas,  and  connected  by  close  traffic  relations  with  the  systems 
of  railway  reaching  points  beyond  the  state  of  Texas  and  in  states 
and  territories  north  and  west  of  Texas,  a  market  and  field  from 
which  and  to  which  large  quantities  of  freight  are  consigned  and 
shipped,  and  having  termini  at  Galveston,  Texas,  connecting  with 
the  Mallory  Line  and  your  orator.  That  your  orator  is  engaged  as 
a  common  carrier  for  hire  in  the  traffic  of  state  and  interstate  com- 
merce, owning  and  operating  a  line  of  steamships  between  the  ports 
of  New  York,  in  the  state  of  New  York,  and  Galveston,  in  the  state 
of  Texas ;  and  at  Galveston,  Texas,  it  connects  with  the  lines  of  the 
railway  companies  hereinbefore  named.  That  its  steamships  are 
commodious,  safe,  and  seaworthy,  and  amply  fitted  for  the  purpose 
of  transporting  freight  between  the  points  named.  That  in  the  city 
of  New  York  it  connects  with  all  the  lines  of  railway  running  into 
said  city,  and  has  in  the  said  port  and  at  the  port  of  Galveston 
wharves  and  sheds  sufficient  to  accommodate  and  protect  all  freights 
delivered  to  it,  and  lias  in  every  respect  facilities  sufficient  to  serve 
the  public  with  dispatch,  comfort,  and  safety.  That  it  ha|i  been 
operating  its  said  line  of  steamships  betweoi  said  ports  since  the  16th 
day  of  July,  1807,  and  has  done  a  large  business  in  every  respect 
satisfactory  to  its  patrons.  That  since  said  day  your  orator  has 
received  from  and  delivered  to  said  railroad  companies  large*  quan- 
tities of  freight  on  its  wharf  in  the  city  of  Galveston,  destined  to  or 
shipped  from  points  on  the  several  lines  of  said  railroads  and  their 
connecting  lines,  and  it  has  received  from  and  granted  to  said  rail- 
road companies  the  same  rights,  privileges,  conditions,  and  exactions 
as  to  or  by  any  other  line  of  steamships  in  similar  service  as  your 
orator  granted  or  demanded  in  the  interchange  of  freight  That 
there  is  one,  and  only  one,  other  line  of  steamships  which  plies 
between  €hiIveeton  and  New  Y<Hrk,  which  is  owned  and  operated  tfj 
the  New  York  ft  Texas  Steamship  Company,  conmionly  known  and 
called  the  Mallory  Line,  and  which  hereinafter  will  t>e  referred  to  as 
the  Mallory  Line.  That  said  line  of  steamships  is  engaged  in  exactly 
similar  service  as  those  of  your  orator,  and  said  line  has  at  New  York 
and  at  Galveston  wharves  and  sheds  which  connect  with  the  several 
lines  of  railway  running  into  said  cities.  That  said  Mallory  Line 
has  been  in  operation  t)etween  said  ports  for  a  number  of  years,  and 
for  several  years  prior  to  the  time  your  orator's  line  of  steamships 
was  put  in  operation  had  no  competitor  for  the  business  betweoi  said 
ports.    That  the  aoconmiodations  of  said  Mallory  Line  and  of  your 
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cfttitoir  tat  the  reoeptieii  and  dallToy  of  frali^  in  vnloadliig  tad 
loadlnff  YenelB,  In  roeelTlnff  and  dellTeriaf  firciglit,  are   in  erecy 
respect  similar  and  eqoaL    Their  respective  wharves  connect  with  the 
several  lines  of  the  respondents  in  the  same  and  similar  manner,  and 
the  same  and  similar  accommodations  prevail  for  the  reception  and 
delivery  of  freight,  for  the  loading  and  nnleading  ct  cars.     That  the 
cost  of  loading  and  unloading  cars  at  the  respective  wharves  is  the 
same,  and  the  re^)ondMitB  have  contracts  for  loading  and  unloading 
cars  at  the  respective  wharves  for  the  same  inice.    That  it  has  been, 
and  is  now,  the  established  cestom  and  nsage  by  and  between  said 
railroad  companies  and  the  Hallory  Line  and  yoor  orator,  in  the 
interchange  of  freight,  for  the  line  over  which  freight  might  be 
routed  to  advance  to  the  line  over  which  the  freight  originated  the 
charges  attadied  to  snch  freight  np  to  the  time  of  delivery  to  the 
steamship  company  or  railroad  company  over  which  It  was  to  be 
forwarded  to  destination.    [409]  That  it  is,  and  has  been,  an  estab- 
lished custom  and  nsage  between  the  respondents  and  tiie  BfallOTy 
Line  and  yonr  orator  since  it  has  been  in  business,  with  reference 
to  freight  originating  at  New  York  or  beyond,  and  destined  to  points 
in  Texas  on  the  lines  of  railway  operati^  by  respondents,  for  the 
Mallory  Line  and  your  orator  to  bill  such  freight  through  from  Iti 
point  of  origin  to  the  point  of  destination  at  a  throuc^  rate  previously 
agreed  upon,  but  on  equal,  exact,  and  similar  conditions  with  refer- 
ence to  both  steamship  lines,  and  for  said  railroads  to  pay  to  the 
steamship  company  delivering  the  freight  at  Qalveston  the  freight 
charges  earned  by  it  in  transporting  the  freight  from  point  of  origin 
to  Qalveston  under  such  agreement,  and  to  receive  the  freli^  ten- 
dered by  such  steamship  company,  and  forward  same  to  its  destination 
under  such  agreement    And  it  Is,  and  has  been,  an  established  costoai 
and  usage  between  the  respondents  and  the  Mallory  Line  and  your 
orator,  with  reference  to  freight  originating  at  points  on  the  lines 
of  the  several  railway  companies  in  Texas  destined  tor  New  York 
or  to  points  beyond  on  lines  of  railway  connected  with  the  Mallory 
Line  and  your  orator  at  that  point,  to  bill  freight  from  point  of  origin 
to  point  of  destination  at  a  through  rate  previously  agraed  upon,  and 
at  the  same  and  similar  rates  and  under  the  same  exact  and  similar 
conditions,  and  for  the  steamship  company  receiving  su(^  fMght  to 
pay  to  the  railroad  company  delivering  the  fMght  at  Qalveston  the 
charges  for  freights  earned  by  said  raihroad  company  In  transporting 
the  freight  from  point  of  origin  to  Qalveston,  Texas,  under  said  agree- 
ment, and  to  receive  the  freight  tendered  by  the  railroad  company^ 
and  forward  the  same  to  New  York,  if  that  be  the  point  of  destina- 
tion, or,  if  beyond,  to  deliver  same  to  connecting  lines  reaching  said 
point,  under  said  agreement    This  custom  and  usage  is  established 
in  all  cases,  except  in  the  case  of  perishable  goods,  when  the  costoni 
does  not  apply. 

"  That  there  is  a  combination  of  railway  companies  and  steamship 
companies  known  and  designated  by  the  name  of  the  Seuthwestem 
Freight  Bureae,  composed  of  and  by  the  principal  railway  systems  In 
the  southwestern  portion  of  the  United  States,  of  which  the  respond- 
ents the  Southern  Pacific  Ck>mpany,  the  Morgan  Steamship  Company, 
and  the  Cromwell  Steamship  Company,  which  latter  steamship  compa- 
nies operate  lines  of  steamship  between  the  ports  of  New  Orleans,  in 
the  state  of  Louisiana,  and  New  York,  and  tiie  Mallory  Line,  are 
members,  organized  for  the  purpose  of  controlling  freight  of  interstate 
commerce  In  that  portion  of  the  United  States  reached  by  the  said 
railroads  and  their  connections  by  rail  and  water.  That  heretofore, 
to  wit  on  or  about  the  31  st  day  of  January,  1808,  at  a  meeting  of 
said  freight  bureau,  called  for  that  purpose  in  the  city  of  New  York, 
state  of  New  York,  at  which  repres^tativeB  of  the  lines  herein  corn- 
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I^alned  of,— tiie  Mallory*  the  Morgm,  and  fbe  Cromwell  Steamship 
Lines,  thereunto  duly  anthorhsed, — w&n  pres^it,  said  railroads  entered 
Into  a  conspiracy  with  said  steamidiip  companies  against  your  orator, 
wherein  and  whereby  it  was  and  Is  attempted  to  prevent  your  orator 
trom  carrying  on  its  business  as  a  common  carrier  In  Interstate  com- 
merce. That  said  railroad  companies  entered  into  an  agreement  with 
said  Malloiy  Line,  the  Oromwell  Line,  and  the  Morgan  Line  in  sub- 
stance and  in  effect  as  follows:  ' That  all  through  rates  and  diyisions 
Tla  Qulf  ports  be  discontinued  from  and  to  domestic  ports  with 
steamer  lines  not  members  of  this  association,  and  all  interchange  of 
trafDc  with  such  lines  be  dlsccmtinued  as  far  as  possible.  That  In 
consideration  of  assistance  giv^i  the  Mallory  Line  by  the  adoption 
of  this  agreement  the  Mallory  Line  is  to  cancel  all  existing  contracts 
or  i9>ecial  arrangements  with  the  Kansas  Olty,  Pittsburg  &  Gulf  on 
Missouri  rlrer  business,  and  hereafter  abide  by  rates  and  regulations 
fixed  by  this  association.  That  all  rates  less  than  authorised  asBocia- 
tlon  basis  between  Texas  points  and  all  territories  be  withdrawn  Feb- 
ruary 15th,  and  that  pr^Myment  of  freight  be  demanded  from  the 
steamer  lines  not  members  of  this  association.'  That  your  orator  is 
the  only  steamer  line  running  between  New  York  and  any  of  the  Gulf 
ports  not  a  member  of  the  said  association.  That  by  the  terms  of 
said  agreement  req;>ondents  agreed  to  accept  from  and  deliver  to 
said  lines  members  of  said  association  freight  upon  conditions  which 
they  would  not  grant  to  your  orator,  or  any  other  competitor  in  this 
field,  not  a  member  of  said  freight  bureau.  That  by  the  terms  of  said 
agreement  said  railroad  companies  bound  thems^ves  to  break  off  all 
relations  with  your  orator  except  those  coupled  with  such  discrim- 
inating conditions  as  to  amount  to  a  practical  refusal  to  transact  any 
business  [410]  with  your  orator.  That  pursuant  to  said  agreement, 
and  in  the  execution  thereof,  said  railroad  companies  haye  served 
upon  your  orator  notices  in  substance  and  effect  that  on  and  after 
February  16,  1S88,  they  will  not  accept  any  freight  from  your  orator 
destined  to  points  on  their  respective  lines,  or  points  reached  by  their 
connections,  unless  the  freights  on  same  be  prepaid;  nor  will  they 
acc^t  any  freight  consigned  to  your  orator  exc^t  iqKm  same  and 
similar  conditions;  that  they  will  no  longer  permit  your  orator  to 
bill  through  freight  as  is  and  has  been  heretofore  the  custom  between 
said  railroad  companies  and  the  only  two  lines  running  into  Gal- 
veston from  New  York,  but  will  require  and  demand  ot  your  orator  on 
all  freight  shipped  by  Its  line  full  local  rate  from  Galveston  to  point 
of  destinaticm ;  nor  will  they  accept  any  freight  consigned  from  New 
York  or  to  points  on  tlie  connecting  line  at  that  place  routed  by  your 
orator's  line  except  that  full  locals  be  paid  to  Galveston,  and  freight 
rebilled  at  that  point  to  point  of  desthiatlon.  Your  orator  alleges 
that  these  conditions,  exactions,  and  demands  will  apply  <mly  to  your 
orator,  and  that  they  will  not  apply  to  the  Mallory  Line,  or  to  any 
other  line  running  from  New  York  to  Gulf  ports,  members  <^  the  said 
freight  bureau.  But,  on  the  contrary,  it  alleges  that  said  lines  will 
continue  to  act  in  conjunction  with  the  Mallory  Line  as  a  member  of 
said  association,  as  is  and  has  been  the  custom  heretofore,  and  as 
hereinbefore  alleged  and  set  forth.  That  by  so  doing  the  said  Inter- 
national &  Great  Northern  Railroad  Ck>mpany,  the  Missouri,  Kansas 
&  Texas  of  Texas,  and  the  Gulf,  Colorado  &  Santa  F6  threaten  and 
intend  to  unlawfully  and  willfully  violate  the  express  provisions  of 
the  laws  of  the  United  States ;  and  in  carrying  into  effect  the  threats 
made  your  orator  will  be  prevented  from  engaging  and  continuing  in 
the  traffic  of  Interstate  commerce,  and  now  carried  on  by  It  It  will 
be  required  to  accept  and  tranQ>ort  freight  at  a  price  largely  below 
the  cost  of  carriage  in  order  to  compete  in  the  same  field  with  the 
Mallory  Line  and  other  steamship  lines  having  connections  under 
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gimnar  circmnatanoes,  memben  of  Mild  afleoclatloiL  That  such  atepa 
on  the  part  of  said  railroad  companies  will  be,  in  effect,  grantlnc  to 
tbe  Mallory  Line  and  otlier  steamer  lines  similarly  engaged,  membera 
of  said  association,  undue  and  unreasonable  preference  over  your 
orator,  and  will  subject  it  to  undue  and  unreasonable  prejudice  and 
disadvantage. 

**  Your  orator  further  alleges  that  thtf  said  railroad  compsnif  and 
the  Hallory  Line  have  entered  into  an  agreement  and  omipsct  bj 
which  said  railroad  companiee  agree  to  accept  on  and  after  February 
15,  1896,  freight  from  the  Mallory  Line  originating  at  New  York,  and 
destined  to  points  on  their  line  in  the  state  of  Texas,  or  to  points  of 
connecting  roads,  on  a  through  rate  which  is  less  than  the  combinaticm 
of  local  rates  which  will  be  demanded  of  your  orator  on  and  after 
said  date;  and  they  have  agreed  furthmr  that,  in  the  event  freight 
originating  outside  of  New  York  City,  fOr  the  carriage  of  which  to 
New  York  the  Mallory  Line  or  consignors  of  said  freif^t  would  be  re- 
quired to  pay  not  more  than  thirty-flve  cents  per  hundred  pounds; 
tliat  the  cost  of  such  transportation  to  New  York  so  required  shall 
be  absorbed,  and  all  lines  participating  in  the  carriage  of  sudi 
freight  from  New  Yotk  shall  prorate  such  cost  of  carriage  to  New 
York  with  the  Mallory  Line,  and  the  Mallory  Line  will  be  called  upon 
to  pay  only  thirty-five  per  cent  of  such  diarge.  The  said  agreement 
affects  all  freights  originating  outside  of  New  York  Oity,  and  imposes 
upon  your  orator  in  its  competition  for  such  freight  the  amount,  at 
least,  rebated  to  the  Mallory  Line  as  its  pro  sata  of  the  arbitrary 
paid  out  in  getting  said  freight  to  New  York.  That  said  roads  have 
agreed  with  said  Mallory  Line  that  upon  all  freights  transported  by 
it  from  New  York  to  Qalveston,  and  from  Galveston  to  New  Yotk, 
destined  to  points  on  the  lines  of  the  several  railways  outside  of 
Galveston,  shall  receive  thirty-five  per  cent  of  the  through  rate,  the 
balance  to  be  prorated  upon  an  agreiBd  basis  between  the  participating 
railroads.  That  said  railroads  will  not  grant  but  on  the  contrary, 
will  refuse  to  grant  to  your  orator  equal  rights  and  privileges  with 
the  Mallory  Line  as  above  set  fbrth,  but  exact  and  demand  that  all 
freight  routed  via  your  orator's  line,  whether  it  originates  at  New 
York  or  beyond,  or  at  points  on  respondents'  lines  of  railway, 
shall  be  required  to  pay  the  total  of  local  rates,  which  would  be 
largely  in  excess  of  the  amount  required  and  exacted  of  the  Mallory 
Line  or  other  members  of  such  association,  and  that  all  freights 
routed  over  your  orator's  line  will  have  to  pay  a  higher  rate  than  if 
the  same  were  routed  by  way  of  the  Mallory  Line.  That  [411]  as 
hereinbefdre  alleged,  the  service,  accommodation,  connections,  and 
facilities  of  the  Mallory  Line  and  those  of  your  orator  are  in  every 
sense  equal,  exact  and  similar ;  and  that  by  the  imposition  on  tbe  part 
of  the  railroads  herein  complained  of  your  orator  will  be  caused  to 
suffer  great  and  irreparable  injury,  its  business  pros^ted,  and 
probably  prevented  from  continuing  in  its  line  of  business.  That  at 
law  there  exists  no  plain,  full,  complete,  and  adequate  remedy;  that 
your  orator  believes,  and  it  so  charges,  that  respond^its  intend  to  and 
will  enforce  said  threats  and  demands  on  and  after  February  IS, 
18d8,  and  thereby  divert  business  and  freight  from  it  to  the  Mallory 
Line,  and  prevent  it  from  competing  with  said  line  in  the  transporta- 
tion of  state  and  interstate  commerce. 

"Wherefore  your  orator  prays  that  your  honors  will  grant  your 
most  gracious  writ  of  injunction  restraining  the  respondents,  and  each 
of  them,  their  agents  and  servants,  from  in  any  way  interfering  with 
the  business  of  your  orator  as  it  has  been  heretofdre  and  Is  now  being 
carried  on  between  the  respondents  and  your  orator  in  the  manner 
and  by  the  means  hereinbefore  alleged,  and  restraining  them  from 
discriminating  against  your  erator  In  the  maUng  and  granting  of 
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throngb  rates,  restrfllnlng  tbeooT  iind  each  of  tbein,  from  cnrrying  ont 

the  ngreoment  between  tbem  and  others  In  bo  far  as  it  affecta  your 
orator,  and  connonnding  them  to  affard  to  ytmr  orator  the  eame 
faciliUeSp  and  to  accept  freight  uader  the  same  conditions,  as  by  tbem 
extended  and  granted  to  the  other  connecting  steamship  lines  between 
Galveston  aud  New  York,  and  coiniiianding  tbciu  to  make  the  same 
rate  of  freight  on  interstate  and  through  biisinesa,  and  to  allow  yonr 
orator  tbe  wune  pro  rata  of  through  rates,  as  1&  given  to  the  MalJory 
Llne^  that  npon  tbe  flntvl  hearing  bad  aald  Injunction  be  made  iwr- 
manent;  and  for  such  otber  and  further  and  general  relief  aa  to  jonr 
honors  may  seem  meet  and  proi>er" 

On  February  12,  1898,  this  bill  was  exhibited  to  one  of 
the  judges  of  the  circuit  court  for  the  Eastcni  district  of 
Texas,  who  thereupon  ordered ; 

"Upon  consideration  of  the  within  petition,  the  same  Ib  set  down 
fop  heariug  before  me  at  Galveston.  Texas,  on  February  21,  189S,  at 
10  o'clock  a,  m*  of  aald  day^  at  the  United  States  court  houfie.  anfl 
In  the  aieantime  rest>ondents  are  directed  to  maintain  with  com* 
plalnant  the  same  relations  with  respect  to  rates,  dlvision§,  and 
freights  as  are  by  them  granted  to  the  Mai  lory  Line/' 

At  the  time  and  place  appointed  the  defendants  appeared 
by  counsel.  The  Missouri,  Kansas  &  Texas  Eailway  Com- 
pany of  Texas  submitted  an  answer,  which,  after  certain 
admissions  and  denials  not  necessary  to  note,  proceeded  thus ; 

"  This  defendant  for  full  and  complete  answer  to  tbe  bill  of  com- 
plainant filed  herein,  shows:  It  Is  engaged  In  the  operation  of  lines 
of  railway  lyinsr  wholly  In  the  strife  of  Texas,  with  a  mileage  of 
about  nine  hundrt^l  and  seventy-six  miles,  extending  from  Galvestont 
Texas,  in  a  northweeteriy  direction  to  tbe  north  line  of  the  fitate  of 
Texas  near  Deulson.  in  Grayson  county,  Texas,  together  with  certain 
branches  In  the  state  of  Texas,  and  that  It  rearbes  with  its  own  lines 
many  of  the  most  lmix>rtant  cities  In  Texas,  such  as  Houston ,  Waco, 
Ft  Worth,  DaUas,  Dcniaon,  Sherman,  and  others,  and  connects  with 
an  the  principal  railroads  In  said  state,  and  that  Ita  buslnesa  con* 
eistB  of  the  transportation  of  passengers,  freight,  mail,  and  express* 
and  that  such  basine.ss  constitiitea  international,  inters?tate,  and  state 
commence,  and  that  euch  commerce  in  the  natural  course  of  bnslneHS 
moves  In  ail  directions  over  this  defendant's  lines  of  railway  and  Its 
connectlona.  It  Is  to  the  best  interests  of  this  defendant,  as  well  aa 
to  the  best  hateresta  of  Its  connecting  lines  and  the  general  public 
wbich  they  serrct  as  the  defendant  believes  and  avers^  that  this  com- 
merce be  carried  at  reasonable,  open,  pubHshe^l,  and  stable  rates,  filed 
with  the  interstate  commerce  commission  where  tbe  commerce  Is  in- 
terstate, and  with  the  railroad  commlsBlon  of  tbe  state  of  Texa« 
where  the  commerce  Is  state.  It  is  likewise  to  the  Interest  of  this 
defendant  its  connections,  abd  the  public  gf^nerally,  that  it  should 
have  a  jf>int  throuijb  tariflf  from  points  on  ItB  lines  and  connections 
to  New  York  in  connection  with  some  steamship  line  from  Galvestont 
and  this  defendant  shows  that  recently,  and  a  short  time  before  the 
filing  of  tbe  bin  [412]  herein,  it  effected*  an  arrangement  with  ths 
New  York  &  Texas  Steamebip  Company,  hereinafter  and  In  tbe  bill 
referred  to  as  the  *  Mai  lory  Line/  by  which  a  through  rate  has  boeB 
agreed  npon  between  New  York  and  what  is  knowTi  as  'Atlantic  Sea- 
board Territory*  and  points  on  ihia  defendant's  lines  and  its  mn- 
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nectioii0,  and  in  conformity  thereto  a  joint  tlirongh  tariff  has  been 
adopted  by  this  defendant  and  the  Mallory  line  and  others,  and  filed 
with  the  interstate  commerce  commission,  a  copy  whereof  is  hereto 
appended,  marlced  '  Exhibit  A,'  for  convenient  reference,  and  made  a 
part  hereof;  and  that  the  rates  therein  agreed  upon,  published,  and 
established  are  reasonable  and  just,  and  under  the  provisions  of  the 
act  of  congress  to  regulate  interstate  commerce  constitute  the  maxi- 
mum and  the  minimum  charges  which  can  be  made  by  this  defendant 
and  the  Mallory  Line  for  the  transportation  of  freight  between  the 
points  named.  This  defendant  shows  that  prior  to  July  15,  1897, 
when  the  complainant  first  entered  its  ships  in  the  service  betweok 
Galveston  and  New  York,  this  defendant,  in  connection  with  other 
railroads  of  the  Southwest,  had  in  force  certain  joint  tariffs  from 
New  York  to  points  on  its  line  and  those  on  its  connections,  by  the 
Gulf  ports,  but  the  assent  of  the  steamship  companies  was  never 
given  to  such  joint  tariffs  by  filing  the  same  with  the  interstate  com- 
merce commission,  or  by  general  adoption  thereof,  and  the  steamship 
companies  were  bound  by  said  through  tariffs  only  when  tiiey  ac- 
cepted shipments  of  freight  thereunder.  That  almost  immediately 
after  the  complainant  entered  into  the  New  York  and  Galveston 
trade  a  rate  war  broke  out  as  to  Texas  traffic  between  it  and  the 
Mallory  Line,  which  resulted  in  a  notice  being  given  by  this  defend- 
ant to  the  complainant  and  the  Mallory  Line  that  it  would  charge 
them  its  regular  established  rates  from  and  to  Galveston  on  Texas 
traffic;  and  since  such  notice  was  given  this  defendant  has  charged 
on  all  freight  to  and  from  said  steamship  lines  its  regularly  estab- 
lished rates  to  and  from  Galveston;  and  the  Mallory  Line  and  the 
complainant  have  at  all  times  allowed  such  rates  to  this  defendant, 
and  at  the  time  of  the  filing  of  the  bill  of  complaint  herein  no  other 
or  different  arrangements  were  in  effect  between  this  defendant  and 
the  complainant,  or  between  this  defendant  and  the  Mallory  Line, 
save  and  except  that  this  defendant  had  made  a  contract  arrange- 
ment with  the  Mallory  Line  for  joint  through  rates  and  joint  billing 
such  as  hereinl>efore  stated  and  hereinafter  set  out,  and  punmant 
thereto  this  defendant  and  the  Mallory  Line  filed  with  the  interstate 
commerce  commission  such  joint  through  tariff  as  stated.  The  de- 
fendant further  avers  that  the  complainant  has  substantially  at  all 
times  since  it  has  been  engaged  in  the  trade  between  New  York  and 
Galveston  allowed  to  this  defendant  its  established  rail  rates  to  and 
from  Galveston  on  such  traffic ;  and  further  avers  that  tb»  defendant 
has  not  and  does  not  hitend  to  deny  the  right  to  tbe  complainant 
hereafter  of  having  its  commerce  carried  to  and  from  Galveston  at 
the  defendant's  regularly  established  Galveston  rates.  And  defend- 
ant further  alleges  that  Its  regularly  established  rates  herotofore, 
now,  and  hereafter  to  be  in  effect  to  and  from  Galveston  have  been, 
are,  and  will  be  reasonable,  just,  and  lawful. 

''The  contract  agreement  between  this  defendant  and  the  Mallory 
Line  includes  a  through  joint  rate  between  the  points  established  l^ 
the  joint  tariff  hereinabove  referred  to,  through  bills  of  lading,  and 
through  billing,  and,  for  the  present,  a  division  of  the  throu£^ 
rate  on  the  basis  of  allowing  the  defendant  and  its  connecting  lines, 
as  their  proportion  of  the  through  rate,  the  established  tariff  rate 
from  Galveston  to  the  southwestern  inland  point  of  origin  or  destina- 
tion. The  defendant,  however,  alleges  that  It  Is  and  will  be  entirely 
lawful  for  the  defendant  and  the  Mallory  Line  to  make  any  division 
of  the  through  rate  between  themselves,  as  from  time  to  time  they 
may  determine  to  be  just  and  equitable^  The  reasons  whlcb  led  the 
defendant  to  enter  Into  this  contract  arrangement  with  the  Mallory 
Lhie  are,  among  others:  (1)  The  Mallory  Line  has  been  long  running, 
and  is  now  runnhag,  and  is  to  continue  to  run,  weU-eqnipped  sfeeani* 
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ihlpt  bctwccu  Nevr  York  and  Galyeston,  carrying  a  large  oommeree^ 
and  hat  a  well-established  business,  and  the  good  will  of  the  shippers 
of  the  country,  and  is  competent  and  reliable,  and  in  every  way 
capable,  trustworthy,  and  responsible.  (2)  That  the  arrangemoit  be- 
tween the  defendant  and  the  Mallory  Ldne,  whereby  they  carry  upon 
a  Joint  through  rate,  published  and  known  to  the  world,  and  filed  with 
the  interstate  commerce  commission*  can  but  be  beneficial  to  the 
public  at  large,  and  redound  to  the  mutual  advantage  and  benefit 
018]  of  both  parties  to  the  arrangement  (8)  The  steamships  of  the 
Mallory  Ldne  engaged  and  to  be  engaged  in  the  Galveston  and  New 
York  business  are  equal,  if  not  supeHor,  to  any  steamships  in  the 
United  States  engaged  in  what  is  known  as  the  'Atlantic  Coast 
Service.'  (4)  The  steamships  of  the  Mallory  Line  are  provided  with 
ample  facilities  for  the  carriage  of  both  freight  and  passengers.  (5) 
The  Mallory  Line  is  equipped  with  much  better  ships  than  any 
other  line  running  between  Galveston  and  New  York,  and  makes 
several  days'  better  time  between  the  two  ports  than  any  other  ships. 
(6)  The  steamships  of  the  fiiallory  Line  plying  between  Galveston 
and  New  York  arrive  and  depart  at  regular  stated  times;  and  in 
the  arrangement  which  has  been  made  between  this  defendant  and 
the  Mallory  Line  hereinabove  referred  to  it  has  been  understood 
and  agreed  that  the  necessary  number  of  steamships  of  the  Mallory 
Line  should  arrive  and  depart  each  week,  arriving  and  leaving  upon 
certain  days  of  the  week  so  far  as  possible.  (7)  The  Mallory  Line 
afforded  the  best  opportunity  and  the  best  facilities  for  a  through 
business  connection  with  the  defendant 

''The  defendant  further  shows  that  the  complainant  company  has 
not  such  a  service  between  New  York  and  Galveston  as  to  make  it 
specially  desirable  for  this  defendant  to  establish  a  joint  through 
tariff  with  it  with  through  bUls  of  lading  and  through  bUling.  The 
complainant's  steamships  are  not  equal  in  speed  or  appliances  to 
those  of  the  Mallory  Line.  They  require  eight  to  ten  days  to  make 
the  trip  between  Galveston  and  New  York,  while  the  steamships  of 
the  Mallory  Line  make  the  trip  in  about  six  days.  The  steamships 
of  the  complainant  are  not  combined  freight  and  passenger  ships,  but 
are  built  only  for  freight  though  they  may  be  able  to  carry  a  few 
passengers.  Since  the  complainant  entered  the  Galveston  and  New 
York  trade,  its  ships  have  not  arrived  or  departed  at  regular  and 
stated  periods.  At  first  they  ran  a  ship  about  once  a  week,  but  leav- 
ing upon  no  particular  day,  and  for  some  time  past  and  at  present  their 
ships  are  not  running  so  often,  and  arrive  and  depart  on  no  particu- 
lar day  or  regular  time.  This  defendant  further  distinctly  avers  that 
It  does  not  intend,  by  the  establishment  of  the  through  rate  and 
through  billing  and  through  business  connections  with  the  Mallory 
Line,  to  in  any  way  unduly  or  unreasonably  discriminate  against 
the  complainant's  line,  and  states  that  whatever  advantage  the 
Mallory  Line  may  secure  over  the  complainant's  line  is  the  result 
of  the  contract  arrangement  between  the  Mallory  Line  and  the  de- 
fendant and  that  such  contract  arrangement  is  reasonable,  Justifiable, 
and  lawful.  The  defendant  avers  that  it  is,  and  will  be  at  all  times, 
ready  to  deliver  to  or  receive  from  the  complainant's  line  all  business 
which  shall  be  consigned  to  or  from  that  line,  and  destined  over  the 
line  of  the  defendant  or  its  connections.  But  the  defendant  avows 
the  purpose  of  requiring,  so  long  as  it  deems  proper,  the  prepajrment 
of  freight  delivered  by  the  complainant  to  the  defendant  and  says 
that  such  requirement  is  and  will  be  no  unjust  discrimination  against 
complainant  but  one  that  is  authorized  and  Justified  by  law.  The 
defendant  states  that  it  is  not  ready  to  enter  into  an  arrangement 
with  the  complainant  for  a  through  Joint  service  such  as  it  has  made 
with  the  Mallory  Line,  and  submits  that  it  ought  not  and  cannot  be 

10870^-a  Doc.  Ill,  e2-l,  vol  1—63 


Digitized  by 


Google 


832  86  FSDBRAIi  BBPOBTBB,  413. 

Opinion  of  the  Gonrt 

required  to  enter  Into  eoch  an  arrangement,  as  under  tbe  law  the 
defendant  is  not  bound  to  carry  beyond  its  own  line,  mie  deftedant 
will  at  all  times  more  with  promptness  and  dispatdi  to  and  from 
complainant  all  freight  which  may  be  tendered  at  the  estabNsfaed 
rates  from  Galveston,  and  accord  to  ttie  complainant  every  rl^t 
which  it  accords  to  every  other  shipper  tendering  it  freight  at  Gal- 
veston. The  defendant  further  shows  tiiat  tile  complainant,  by  the 
bill,  seeks  to  avail  itself  of  the  benefits  of  a  contract  arrangement 
entered  into  between  this  defendant  and  the  Mallory  Line,  which 
it  has  no  right  to  do.  The  defendant  shows  that  the  complainant 
is  not  subject  to  the  interstate  commerce  laws,  and  has  not  moved, 
and  does  not  move,  its  commerce  under  any  tariff  filed  with  the 
interstate  commerce  commission;  and,  not  being  subjected  to  the 
burdens  and  x>enalties  of  the  interstate  commerce  laws,  cannot,  In 
this  proceeding,  avail  itself  of  tlie  benefits  thereof  by  securing  the 
advantage  of  a  joint  through  rate,  whidi,  under  the  interstate  com- 
merce laws,  can  only  be  made  by  the  joint  assent  of  the  parties. 
The  defendant  further  shows  that  the  complainant  has  moved  the 
freight  which  it  carried  between  Galveston  and  New  York  at  rates 
not  published,  and  varying  from  time  to  time,  and  that  the  rates 
at  all  times  heretofore  charged  by  the  complainant  since  it  has  been 
to  the  business  of  carrying  between  Gal-  [414]  veston  and  New  York 
have  been  such  that,  when  added  to  the  established  railroad  rates 
from  Galveston  over  defendant's  line  and  connections,  would  be 
less  than  the  through  rates  established  by  the  arrangement  hereto- 
before  referred  to  which  has  been  made  between  the  defendant  and 
the  Mallory  Line  to  and  from  New  York  and  a  large  portion  of  sea- 
board territory." 

The  other  defendants  each  separately  submitted  its  demur- 
rer, on  the  following  grounds,  and  in  identically  the  same 
words : 

"(1)  That  the  said  complainant  hath  not,  in  and  by  its  said  bill, 
stated  such  a  case  as  doth  or  ought  to  entitle  it  to  any  such  relief  as 
is  hereby  sought  and  prayed  for  from  or  against  this  defendant 
♦  ♦  •  (3)  That,  if  the  matters  stated  do  give  the  complainant  any 
cause  of  complaint  against  this  defendant,  the  same  is  triable  and 
determinable  at  law,  and  ought  not  to  be  inquired  of  by  this  court 
(4)  That  it  appears  from  the  bill  of  complaint  that  the  relief  is 
sought  for  under  and  by  virtue  of  an  act  of  congress  approved  July  2, 
1890,  entitled  'An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies.'  That  under  the  said  act  the  only  remedy 
given  to  a  private  party,  or  any  party  other  than  the  government  of 
the  United  States,  is  that  of  a  suit  for  threefold  damages,  costs,  and 
reasonable  attorney *s  fees ;  and  it  appears  from  the  said  act  that  the 
only  party  entitled  to  maintain  bill  for  injunction  for  any  alleged 
breach  thereof  is  the  government  of  the  United  States,  by  ItB  district 
attorney,  on  the  authority  of  the  attorney  general.  That  it  further 
appears  that,  independently  of  such  statute,  the  matters  set  forth  in 
the  bill  of  complaint  do  not  show  any  cause  of  action,  at  law  or  in 
equity,  as  independently  of  such  statute  the  matters  set  forth  In  the 
said  bill  do  not  show  any  illegal  or  wrongful  combination  or  oon- 
spiracy.  And  herein  this  defendant  says  that  it  has  tbe  legal  right 
to  decide  what  parties  it  will  credit  and  what  parties  It  will  not 
credit,  by  refusing  to  carry  freight  without  prepayment  of  charges, 
and  has  the  right  to  decide  what  parties  it  will  lend  money  to  by  ad- 
vancing charges  and  what  parties  it  will  refuae  to  so  lend  nioney  to. 
And  herein  this  defendant  further  says  that  it  Is  under  im  legal  obll- 
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gation  to  transport  or  enter  into  any  extra  terminal  arrangement  con- 
cerning the  transportation  of  fteigbt  except  on  its  own  terms;  and 
when  it  does,  of  its  own  yolition,  enter  into  such  extra  terminal  arrange- 
ments f6r  the  through  carriage  of  freiglit,  through  billing,  through 
bills  of  lading,  etc,  it  la  entitled  to  select  tiie  connection  with  which 
it  desires  to  establish  such  arrangements,  and  that  it  has  the  perfect 
right  to  make  such  arrangements  with  one  connection  without  making 
the  same  or  similar  arrangements  with  others.  Defendant  further 
sajTS  that  tbe  bill  fails  to  allege  any  facts  which  show  that  complain- 
ant is  oititled  to  have  this  defendant  compelled  by  process  of  the 
court  to  enter  Into  traffic  relations  with  it" 

On  March  2, 1898,  the  judge  of  the  circuit  court  passed  his 
decree  as  follows: 

''This  cause  havhig  been  brought  on  to  be  heard  on  the  pleadings 
and  affidavits  in  support  of  same,  and  solicitors  for  both  complainant 
and  respondents  having  been  heard,  and  due  deliberation  having  been 
had,  it  is  ordered,  adjudged,  and  decreed  by  tbe  court  that  the  prelimi- 
nary injunction  prayed  for  in  complainant's  biU  be  granted ;  and  the 
respondents  the  Gulf,  Colorado  &  Santa  F6  Railway  Company,  the 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  and  the  Inter- 
national &  Great  Northern  Railroad  Company,  and  each  of  them,  their 
respective  agents  and  servants,  are  hereby  enjoined,  until  final  hear- 
ing of  this  cause,  from  interfering  in  any  way  with  the  business  of 
the  Miami  Steamship  Company,  as  it  has  heretofore  and  is  now  being 
carried  on  between  said  railway  companies  and  tbe  Miami  Steamship 
Company,  or  from  discriminating  against  said  Miami  Steamship 
Company  in  the  making  and  granting  of  through  rates,  In  the  manner 
and  mode  of  payment  of  freight  and  charges,  and  in  the  manner  of 
through  billing  of  freight,  and  ftom  enforcing  and  carrying  into  effect 
the  agreement  between  them  and  others  operating  as  the  South- 
western Freight  Bureau,  in  so  far  as  the  same  affects  the  Miami 
Steamship  Company ;  and  you  and  each  of  you,  your  respective  agents 
and  servants,  are  hereby  commanded  to  afford  to  the  Miami  Steam- 
ship Company  the  same  facilities  with  reference  to  the  interchange 
of  freight,  to  accept  from  and  deliver  to  it  freight  [416]  under  the 
same  conditionB  and  terms,  as  are  by  you  or  either  of  you  granted 
and  extended  to  any  other  steamship  line  operating  between  New 
York  and  Oalveston;  and*  you  are  further  commanded  to  make  to 
Miami  Steamship  Company  tbe  same  rate  of  freight  on  interstate 
and  through  business,  and  to  allow  to  said  Miami  Steamship  Company 
the  same  pro  rata  or  division  of  such  through  rates  as  by  you  or 
either  of  you  given  to  any  other  steamship  line  operating  between 
New  York  and  Galveston,  and  especially  to  the  New  York  ds  Texas 
Steamship  Company." 

The  defendants  jointly  and  severally  asked  to  be  allowed 
to  appeal,  and  have  jointly  and  severally  assigned  errors  as 
follows : 

"(1)  The  court  erred  in  entertahiing  the  bill  for  hijunction,  for  the 
reason  that  it  disclosed  no  equity  on  Its  face.  (2)  Defendants  had 
and  have,  and  each  of  them  had  and  has,  the  right  to  demand  prepay- 
ment of  freight  charges  when  delivered  to  them  or  either  of  them  by  a 
connecting  carrier,  without  exacting  such  prepayment  when  delivered 
by  another  ooaneoUng  carrier.    (8)  Tbe  defendants  had  and  have, 
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and  each  of  them  had  and  has,  the  right  to  advance  freight  diargefl  to 
one  connecting  carrier  from  which  they  or  either  of  them  may  re- 
ceive freight  for  further  transportation,  without  obligation  to  advance 
freight  charges  to  another  connecting  carrier.  (4)  The  defendants 
had  and  have,  and  each  of  them  had  and  has,  the  light  to  enter  into 
a  contract  with  one  connecting  carrier  for  the  through  transportatloQ 
of  freight,  for  through  Joint  rates,  for  through  billing,  and  for  tlie 
division  of  through  rates,  without  being  obligated  to  make  the  same 
contract  with  another  connecting  carrier.  (5)  The  bill  fails  to  show 
any  such  discrimination  as  falls  within  the  purview  of  the  third  sec- 
tion of  the  act  to  regulate  commerce.  [Specifications  6  to  15,  inclu- 
sive, omitted.]  (16)  The  act  to  regulate  commerce  (and  the  several 
amendments  thereof)  provides  its  own  machinery  and  Its  own  reme- 
dies for  the  enforcement  thereof,  which  remedies  were  Intended  to  be 
exclusive,  and  no  right  to  injunction  is  thereby  given  upon  the  com- 
piahit  of  any  private  suitor." 

The  appellants  contend  that  the  several  arrangements 
effected  between  the  Mallory  Line  and  the  defendant  railway 
companies  do  not  violate  the  common  law,  or  the  interstate 
commerce  law  of  the  United  States,  or  any  statute  of  the 
state  of  Texas.  They  contend  that  there  is  no  obligation 
imposed  upon  the  defendant  companies  to  make  any  arrange- 
ment for  through  joint  shipments,  with  a  joint  tariff,  through 
billing,  and  a  waiver  of  prepayment  of  freight,  with  the 
Lone  Star  Line  because  of  the  fact  that  they  have  such  ar- 
rangements with  the  Mallory  Line.  They  contend  that 
there  is  no  general  usage  or  custom  having  the  force  of  law 
or  local  custom  at  Galveston,  Tex.,  which  gives  to  one  con- 
necting carrier  the  right  to  have  the  same  arrangements  as 
to  through  shipments  on  joint  tariffs  which  other  carriers 
may  have  acquired  by  contract.  They  contend  that  the  ar- 
rangements existing  between  the  Mallory  Line  and  the  de- 
fendants are  several  contract  arrangements  between  it  and 
each  of  the  defendants,  and  that  the  same  are  in  no  way  af- 
fected by  the  fact,  if  it  is  a  fact,  that  there  was  an  under- 
standing in  advance  between  the  defendant  railway  com- 
panies that  they  would  each  make  a  several  arrangement 
with  the  Mallory  Line.  The  alleged  agreement  between  the 
steamer  lines  and  the  defendants,  so  far  as  it  provides  ^^  that 
the  Mallory  Line  is  to  cancel  all  existing  contracts  or  special 
arrangements  with  the  Kansas  City,  Pittsburg  &  Gulf  on 
Missouri  river  business,  and  hereafter  abide  by  rates  and 
regulations  fixed  by  this  association,"  does  not  appear,  on 
the  face  of  it,  or  in  the  allegations  of  the  bill,  to  give  any 
ground  of  grievance  to  the  complainant    The  complainant 
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does  not  expect  to  receive  any  [416]  freight  from  theee 
steamer  lines,  or  desire  to  furnish  any  freight  to  either  of 
them, bat, so  far  as  it  is  related  to  either,it  is  a  rival  of  each, 
competing  with  each,  more  or  less,  for  the  ^^  Missouri  Biver 
business."  This  part  of  the  agreement  looks  like  it  would 
work  in  the  interest  of  the  complainant  by  throwing  to  it 
all  of  the  business  of  the  Kansas  City,  Pittsburg  &  Oulf 
Bailroad  and  any  other  carriers  in  the  territory  from  which 
the  complainant  solicits  traffic  who  are  not  members  of  the 
Southwestern  Freight  Bureau.  The  provision  ^that  all 
rates  less  than  association  basis  between  Texas  points  and  all 
territories  be  withdrawn  February  16th "  would  likewise 
seem  to  affect  the  complainant  favorably,  whether  the  com- 
plainant's rates  are  lower  or  not  so  low  as  those  authorized 
by  the  association  basis.  If  Uie  complainant's  rates  are 
lower,  this  provision  would  seem  to  constitute  an  inducement 
to  traffic  to  patronize  the  complainant's  line.  If  its  rates 
are  higher,  the  provision  is  an  abatement  of  comprtition  to 
the  extent  that  the  association  rate  is  higher  than  the  rate 
that  the  other  steamship  lines  have  been  offering,  for  it  is 
only  ^  rates  less  than  association  basis  "  that  are  to  be  with- 
drawn. There  is  then  left  as  the  subject  of  complaint  by  the 
appdlee  the  provision  ^  that  all  through  rates  and  divisions 
by  Gulf  ports  be  discontinued  from  and  to  domestic  ports 
with  steamer  lines  not  members  of  tiiis  association,  and  all 
interchange  of  traffic  with  sudi  lines  be  discontinued  as  far 
as  possible,  and  that  prepayment  of  freight  be  demanded 
from  the  steamer  lines  not  members  of  this  association." 

It  is  nrged  that  at  common  law  a  common  carrier  is  not 
bound  to  carry  except  on  its  own  line,  and,  if  it  contracts 
to  go  beyond,  it  may,  in  the  absence  of  statutory  regulations, 
determine  for  itself  what  agencies  it  will  employ,  and  its 
contract  is  equivalent  to  an  extension  of  its  line  for  the  pur- 
pose of  the  contract  And  if  it  holds  itself  out  as  a  carrier 
beyond  its  line,  so  that  it  may  be  required  to  carry  in  that 
way  for  all  alike,  it  may  nevertheless  confine  its  carrying 
to  the  particular  route  which  it  chooses  to  use.  It  puts  itself 
in  no  worse  position  by  extending  its  route  with  the  help  of 
others  than  it  would  occupy  if  the  means  of  transp<nrtation 
employed  were  all  its  own.    It  may  select  its  own  agendes 
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and  its  own  associates  for  doing  its  o^m  work.  Atekiion^ 
T.  dk  S.  F.  B.  Oo.  v.  Denver  dk  N.  0.  R.  Co.^  110  U.  S.  667, 
i  Sup*  Ct  186.  We  listened  attentivety  and  with  interest 
to  the  able  oral  argument  of  coonsel  who  appeared  for  the 
appellee,  and  we  have  diligently  examined  the  printed  brief 
which  they  submitted,  and  the  numerous  authorities  cited 
thereon^  but  we  do  not  find  in  all  that  they  have  advanced, 
or  in  any  of  the  authorities  we  have  examined,  anything  to 
weaken  the  force  of  the  above  suggestions  and  the  authority 
on  which  the  suggestions  rest  On  a  subject  so  prolific  o^ 
litigaticm  as  the  rights,  duties,  and  liabilities  of  railroad 
carriers,  and  the  rights  of  individual  consignors  and  con- 
signees and  of  connecting  carriers  doing  business  with  the 
railway  ccnnpanies,  an  immense  mass  of  litigation  has  neces- 
sarily arisen,  and  a  large  number  of  adjudged  cases  from 
courts  of  high  respectability  are  rqmrted.  Many  of  these 
eases  are  comprehensive  in  tbe  readi  of  their  authority,  and 
more  comprehensive  in  the  oompass  of  their  [417]  dicta. 
They  distribute  themsdves  more  or  less  through  all  the  ques- 
tions involved  in  the  case  now  before  ira,  and  are  hardly 
susceptible  of  close  alignment  with  the  questions  here,  or 
satisfactory  review  in  connection  with  liiese  questions.  They 
are  instructive  in  their  analc^es,  but  tiie  facts  are  different 
from  those  we  have  now  to  consider,  and  we  think  it  best  to 
let  our  application  of  their  analogies  appeaor  rattier  in  the 
disposition  of  the  questicms  <m  whidi  we  are  called  to  pass 
than  in  any  attempted  formulation  of  their  doctrine  in  lan- 
guage which,  quoted  out  of  its  logical  connection,  and  con- 
strued from  the  standpoint  of  new  oases  heceafter  arising, 
mig^t  tend  to  mislead. 

Counsel  for  the  appellee  cite  sections  2,  8,  and  7  of  the  act 
to  regulate  commerce  of  February  4,  1887;  also  sed^ion  2  of 
the  act  of  Mardi  2,  1889  (amending  section  10),  to  amjmd 
the  act  to  regulate  commerce.  Section  2  of  the  act  of  1887 
clearly  defines  what  shall  constitute  theunjust  discriminatioii 
which  it  {HTohibits,  and  cimnot  be  made  to  apply  to  tiiis  case 
without  assuming  that  the  contract  existing  betwe^i  each  of 
the  defendants  and  the  Mallory  Line  for  the  extension  of 
the  business  of  each  over  that  lir»  does  not  constitute  sub- 
stantially dTflsimilar  circumstanoes  and   conditions  under 
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which  the  dstBoitads  tre  dping  business  with  the  Mallory 
line  from  the  oirannstanoes  sad  oondiiions  under  whioh  the 
Lone  Star  Line  is  claiming-  the  right  to  do  businefls  with  the 
defcndantcL  Such  an  aasumptioii,  we  think,  is  vepelkd  Mj 
the  authorities  which  support  our  concluarai  as  to  the  de- 
fendants^ contract  arrangaments  being  valid  at  oosnmon  law. 
To  support  appdlee's  datm  under  the  third  sectioii  of  the 
act  to  regulate  commerce,  we  fihould  have  to  hM  that  the 
defendant  carriers  could  not  ccMttcacb  with  the  Malhwy  Line 
for  extending  their  business  over  that  line  without  at  the 
same  time  making  a  similar  contract  with  any  other  party 
who  is  shown  to  be  able  and  offering  to  do  the  aaine  carrying 
with  equal  safety,  dispatch,  and  responsibility,  and  ikBt  to 
decline  to  let  such  stranger  carrier  into  thdr  contoact^  (Mr  to 
make  an  equivalent  contract  with  it,  ia  to  give  an  undue  and 
unreasonable  {Nrefamnoe  and  advantage  to  the  line  con- 
tracted widi  and  to  subject  the  etranger  to  an  undue  and 
unreasonable  prejudice  or  disadvantege  in  respect  to  the 
traffic  it  desires  to  carry.  If  it  should  not  be  so  hdd,  the 
contract  arrangements  wliidi  the  de&ndant  carriers  have 
with  the  Mallory  Line  do  n(A  constitute  the  fseilitieB  fer  the 
interchange  of  traffic^  or  that  disoriminaiion  in  rates  and 
charges  between  connecting  lines  to  which  the  second  para- 
graph of  section  8  applies.  The  last  clause  of  the  second 
paragraph  of  secticm  8  provides  that  that  paragraph  shaU 
not  be  construed  as  requiring  any  mxk  ONnmon  carrier  to 
give  the  use  of  its  tracks  or  terminal  fitcilitiee  to  another 
carrier  engaged  in  like  bustness.  It  is  provided  in  section  6 
that  every  oommcn  carrier  subject  to  the  provisions  of  the 
act  sball  file  with  the  commission  ccques  of  all  contracts, 
agreements,  or  arrangements  wiih  other  commcm  carriers  in 
relation  to  any  traffic  affected  by  the  provisions  of  the  aot  to 
vdiioh  the  carrier  may  be  a  party.  And  in  cases  where  pas* 
sengers  and  freight  pass  over  centinoons  lines  or  routes 
(grated  by  more  than  one  common  carrier,  and  the  carriers 
operating  such  lines  or  routes  establish  joint  tariffs  of  rates 
or  ftnres  or  charges  for  such  [418]  continnoaB  lines  or  routes, 
copies  of  9oA  joint  tariffs  shaU  abo  in  Uke  manner  be  filed 
with  tbe  commissicm.  These  provisions  do  not  expssedy  au- 
thorize the  separate  carriers  to  contract  with  reference  to 
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tliraogh  nmtoB  and  joint  tarifb  tiecanae  the  carriers  hmd  flimfc 
authority.  But  these  prorisioiie  do  neoeBsarily  imply  the 
recognition  that  that  authority  did  exist,  and  that  it  could 
be  exercised  after  the  passage  of  the  act  in  like  manner  as  it 
was  known  to  have  been  exercised  iar  long  periods  befne 
the  passage  of  the  act,  and  to  be  in  general  nse  at  the  time 
of  its  passage.  The  act  does  not  expressly  anthorise  the 
separate  carriers  to  eetabli£h  rates,  &ree,  and  diarges  on 
their  respective  lines,  but  it  recognises  that  sudi  carriers  have 
that  right,  in  like  manner  as  it  recognises  that  two  at  more 
connecting  carriers  have  the  right  to  contract  for  through 
routing  and  a  joint  rate,  subject  in  each  case  to  the  leading 
limitations  embraced  in  the  first  four  sections  of  the  act 
The  fact  that  these  parties  were  left  free  to  contract  in  refer- 
ence to  this  subject  necessarily  includes  a  freedom  to  decline 
to  conteact  in  case  they  cannot  agree  upon  the  terms,  or  in 
case  they  consider  it  to  their  interest  not  to  contract  on  any 
terms.  This  legislation  was  had,  as  all  useful  legislation  is 
had,  in  reference  to  the  existing  conditi<ms  and  the  manifest 
tendencies  of  the  mibject  embraced.  It  was  at  that  time 
matter  of  common  biowledge,  and  minutely  within  the 
knowledge  of  the  ccmunittees  of  congress  which  had  this 
subject  in  diarge,  that  frei^t  and  passengers  were  being 
carried  through  all  the  states  frmn  one  extremity  of  the 
Union  to  the  other,  over  continuous  lines  or  routes,  operated 
by  more  than  one  carrier,  (m  tariffs  of  rates  and  &res  and 
<^rges  regulated  as  to  their  amount,  the  time  and  place  of 
their  receipt,  the  pro  rata  division  thereof  by  the  respective 
carriers,  the  accounting  for,  paying,  and  dii^xibution  of  the 
same  by  and  to  the  respective  carriers  acccurding  to  their  con- 
taact  agreement  or  understanding,  express  or  imjdied.  The 
committees  of  congress,  especially  certain  members  who  were 
most  active  in  promoting  this  legislation,  had  knowledge  of 
the  English  acts  on  the  same  subject,  and  studied  profoundly 
the  different  clauses,  and  even  the  phraseology,  of  those  acts, 
and  their  practical  application  to  the  business  of  transporta- 
tion in  England,  and  the  decisions  of  the  commission  there 
established  and  of  the  courts  in  ccHistruing  those  acta  And 
we  are  greatly  aided  in  construing  our  act  by  observing  what 
provisions  of  the  English  act  it  ad(^>ts,  what  provisions  it 
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modifies,  and  how  they  are  modified,  and  what  provisions  are 
omitted.  The  Engli^  act  of  1873,  amendatory  of  the  act 
of  1854,  authorized  the  commission  by  it  establi^ed  to  estab- 
lish through  routes,  and  to  fix  through  rates  between  connect- 
ing lines,  and  provided  that  the  facilities  to  be  afforded  shall 
include  the  due  and  reasonable  forwarding  and  delivering  by 
any  railway  company  and  canal  company,  at  the  request  of 
any  other  such  company,  of  through  traffic  to  and  from  the 
railway  or  canal  or  any  other  such  company,  at  through 
rates,  tolls,  or  fares,  but  required  the  commissioners,  in  the 
apportionment  of  such  through  rates,  to  take  into  considera- 
tion all  the  circumstances  of  the  case,  including  any  special 
expense  incurred  in  respect  of  the  construction,  maintenance, 
or  making  of  the  route,  or  any  part  of  the  route,  as  well  as 
any  special  charges  which  f^ld]  ^ny  company  may  have 
been  entitled  to  make  in  respect  thereof.  This  provision  is 
wholly  omitted  from  our  act  The  interstate  conmierce  com- 
mission was  early  impressed  with  the  view  that  there  were 
cases  in  this  country  where  through  routes  and  reduced 
through  rates,  which  would  facilitate  the  movement  of  traffic, 
and  thereby  benefit  the  public,  are  prevented  from  being 
made  by  the  unreasonable  refusal  of  carriers  to  unite  in 
granting  such  facilities;  and,  being  impressed  with  the  view 
that  the  statute  was  apparently  designed  to  require  connect- 
ing carriers  to  join  in  the  formation  of  through  routes  at 
lower  aggregate  rates  than  a  combination  of  their  locals,  have 
repeatedly  called  the  attention  of  congress  to  the  fact  that  it 
had  failed  to  provide  the  machinery  necessary  to  accomplish 
that  purpose.  As  the  commission,  in  one  of  their  latest 
opinions,  say,  the  correction  of  this  defect  requires  the  exer- 
cise of  some  public  authority  which  can  investigate  the  cir- 
cumstances of  each  case,  allow  the  parties  to  a  proposed 
through  rate  an  opportunity  to  be  heard,  and  fairly  deter- 
mine the  matter — ^including,  if  need  be,  the  aggregate  rate 
and  divisions  thereof — with  due  regard  to  the  interest  of  the 
several  carriers  as  well  as  the  public.  Such  a  scheme  for 
establishing  compulsory  through  rates  should  be  surrounded 
by  proper  safeguards,  and  its  operation  limited  by  proper 
restrictions.  Atchison^  T.  <6  S.  F.  R.  Co.  v.  Denver  <6  N.  O. 
R.  Co.^  supra;  Interstate  Oorwmerce  Oofwmiaeion  v.  BaUi- 
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mare  <t  O.  B.  Co.,  146  U*  &  268,  12  Sup.  Ot  844;   Oincinr 
natij  N.  0.  A  T.  P.  By.  Co.  v.  IntentaU  OoTMneree  Oomands- 
sion,  162  U.  S.  184, 16  Sup-  Ct  700;  Team  A  P.  By.  Oo.  v. 
Interstate  Commerce  ComnUenon^  162  U.  &  197, 16  Sup.  Ct 
666;   IfUei'state  Commerce  Commission  y.  Alabama  M.  R. 
Co.y  18  Sup.  Ct  45 ;  Kentucky  <&  I.  Bridge  Co,  v.  LaufUwUe 
dk  N.  B.  Co^  87  Feci  626  et  aeq»;  BaOroad  Co.  v.  PlaU  (de- 
cided by  the  Interstate  Commeroe  Commisaon  Jujoe  26, 1897) . 
As  we  view  the  eomplainant's  bill  and  constme  seetions  2 
and  8  of  the  act  to  regulate  oommerce,  in  connectioQ  with 
the  contract  or  arrangen^ot  shown  to  exist  between  tha  de- 
fendant  carriers  and  the  Mallory  Line,  section  7  of  the  act 
and  section  10  as  amended  have  no  bearing  on  the  case  flMMle. 
We  think  it  dear  from  our  construction  of  the  taxt  of  tiie  in- 
terstate commeroe  act  and  its  amendments,  and  the  reasoning 
and  authority  of  the  few  cases  just  cited,  and  tine  numetroiis 
other  cases  in  line  with  them,  more  or  less  pertinoit  tx>  oar 
inquiry,  that  the  ease  attempted  to  be  made  in  the  appellee's 
bill  of  complaint  to  the  circuit  court  canmot  be  maintained 
und^  the  interstate  commerce  act    Tlie  bill  shows  that  for 
many  years  prior  to  July  15, 1897,  there  had  been  no  compe- 
tition with  the  Mallory  Line  in  the  transportation  of  traffic 
by  steam  vessels  from  Galveston  to  New  York;  tiiat  the  com- 
plainant's own  line  began  business  on  iJke  15th  of  July,  1897, 
or  seven  months,  less  three  days,  before  the  exhibitiOB  of  its 
bill.    The  custom  and  usage  that  obtained  with  refierence  to 
this  interstate  and  foreign  traftc,  if  any  existed  and  was 
observed  by  the  defendant  carriers  bef (»ib  July  16, 1897,  was 
necessarily  restricted  to  receiving  and  delivering  frei^t 
from  and  to  the  Mallory  Line  (as  they  are  continuing  to  do), 
and  not  of  delivering  or  receiving  to  or  from  other  lines,  or 
to  or  from  all  lines,  because  none  other  than  the  Mallory 
Line  theretofore  existed.     [420]  It  can  hardly  be  daimed 
that  the  usage  which  has  obtained  with  the  complainant's 
line  has  acquired  the  force  of  local  custom.    Where  a  local 
custom  does  exist  in  reference  to  matters  about  which  parties 
contract,  and  they  refer  expressly  to  the  custom  of  the  port 
or  place,  or  make  no  express  reference  to  it,  such  cusikom 
will  be  considered  in  construing  such  contracts.     But  it 
is  beyond  the  power  of  a  local  custom  to  compel  parties  to 
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oontract,  or  to  impose  itB  tenna  on  their  dealings,  against 
their  eaqncssed  will,  or  against  the  duly-expressed  will  of 
either  of  them. 

Counsel  far  appellee  also  dte  artides  4588,  4507,  and  4689 
of  the  Berised  Statutes  of  Texas  of  1895.  It  is  shown  by 
the  bill  that  all  the  traffio  which  the  complainant  is  engaged 
in  handling  is  interstate  or  foreign  commerce*  Siu^  com- 
merce is  subject  to  exdusive  regulation  by  the  national  gov- 
ernment This  power  to  regulate  s«eh  oommerce  is  vested  in 
ccmgrees,  and  is  not  a  dormant  power,  but  has  been  put  into 
full  exercise  by  the  act  of  February  4, 1887.  Hence  the  arti- 
des  of  the  Texas  statutes  dted  can  have  no  applicati<Ni  to 
such  commerce  as  that  whidi  the  complainant  is  engaged  in 
conducting.  There  is  nothing  in  the  language  of  the  Texas 
statute  that  indicates  a  purpose  upon  the  part  of  the  legis- 
lature that  the  aortides  quoted  should  apply  to  interstate  or 
toreiga  commerce. 

The  appellee  contends  that  the  defeaidant  railway  com- 
panies entered  into  rnxk  a  combination,  conspiraqr,  and 
agreement  as  is  prohibited  by  the  act  to  protect  trade  and 
commerce  against  unlawful  monopoly,  approved  July  2, 1890, 
for  the  purpose  and  with  the  intention  of  monopolizing  the 
traffic  of  interstate  commerce  between  New  York  and  Ghdvee- 
ton,  in  restraint  of  sudi  commerce,  and  for  the  purpose  of 
preventing  complainant  from  carrying  on  its  business  of 
common  carrier  in  sudi  traffic.  Counsd  cite  sections  1,  2, 
4,  and  7  of  the  act  named.  Sections  1  and  2  are  strictly 
penal.  So  far  as  section  4  confers  any  new  jurisdiction  upon 
the  circuit  courts  of  the  United  States  to  prevent  and  restrain 
violations  of  this  act,  such  new  jurisdiction,  if  any  is  con- 
ferred, appears  to  be  limited  in  its  exerdse  to  suits  on  behalf 
of  the  government  instituted  by  the  district  attorneys  of  the 
United  States  in  their  respective  districts,  and  under  the 
direction  of  the  attomeiy  general.  BlindeU  v.  Hagan^  54 
Fed. « ;  Hagan  v.  Blmdett^  18  U.  S.  App.  864, 6  C.  C.  A.  86, 
56  Fed.  696.  Section  7  provides  that  any  person  who  diaU 
be  injured  in  his  business  or  property  by  any  other  person 
or  corporation  by  reason  of  anytliing  forbidden  or  declared 
to  be  unlawful  by  the  act  may  sue  therefor  in  any  drcuit 
court  of  the  United  Slates  in  the  ^strict  in  which  the 
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defendant  resides  or  is  to  be  found,  without  respect  to  Hm 
amount  in   controversy,   and  shall  recover  threefold    the 
damages  by  him  sustained,  and  the  costs  of  suit,  indudin^  a 
reasonable  attomey^s  fee.    In  the  case  of  BlindeU  y.  Hagrar^ 
suproj  it  was  said  by  the  learned  judge  of  the  circuit  court 
that  this  act  makes  all  ccMnbinations  in  restraint  of  trade  or 
commerce  unlawful,  and  punidies  them  by  fine  or  imprison- 
ment, and  authorizes  suits  at  law  for  triple  damages  for  its 
violation.    But  it  gives  no  new  right  to  bring  a  suit  in  equity, 
and  a  careful  study  of  the  act  leads  to  the  conclusion  that 
suits  in  equity  or  injunction  [481]  suits  by  other  than  the 
government  of  the  United  States  are  not  authorized  by  it. 
However,  as  the  citizenship  of  the  parties  was  such  that  the 
United  States  court  had  jurisdiction,  the  learned  judge  re- 
tained the  case,  and  awarded  the  preliminary  injunction 
prayed  for,  because  the  nature  of  the  alleged  injury  was  such 
that  it  would  be  difficult  to  establish  in  a  suit  at  law  tbe  dam- 
age to  the  plaintiff,  and  because  to  entertain  it  would  prevent 
a  multiplicity  of  suits.     In  the  same  case  on  appeal  this 
court  said: 

*  We  concur  In  the  condnsion  reached  by  the  learned  Judge  who  de- 
cided the  case  below,  as  expressed  In  his  opinion,  and  which  is  made 
a  part  of  the  record,  that  the  jurisdiction  is  maintainable  on  general 
principles  of  equitable  jnrisdiction,  and  a  careful  examination  of  the 
case  satlsflea  us  that  under  aU  the  facts  before  it  there  was  no  error 
in  the  court  awarding  a  preliminaiy  injunction." 

In  U.  8.  Y.  DebSj  64  Fed.  724,  the  circuit  court,  to  sustain 
its  jurisdiction,  relied  mainly  on  the  act  of  July  2,  1890. 
When  the  case  came  in  review  before  the  supreme  court  in  Be 
Debsj  158  U.  S.  564, 15  Sup.  Ct  900,  that  court  entered  into 
no  examination  of  the  act  of  July  2, 1890,  preferring  to  rest 
its  judgment  on  the  broader  ground  of  the  general  juris- 
diction of  a  court  of  equity  to  prevent  injury  in  such  cases. 
The  supreme  court  was  careful  to  observe  that  it  must  not  be 
understood  from  its  putting  its  judgment  on  the  broader 
ground  that  it  dissented  from  the  conclusion  of  the  circuit 
court  in  reference  to  the  scope  of  the  act  The  provisions  of 
the  act  in  question  apply  to  railroads,  and  render  illegal  all 
agreements  made  by  them  which  are  in  restraint  of  trade  or 
conmierce.  U.  S.  v.  Asaociaiionj  166  U.  S.  290, 17  Sup.  Ot 
540.    W«  do  not  doubt  the  general  jurisdiction  of  the  circuit 
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court  as  a  court  of  equity  to  afford  preventiye  relief  in  a 
proper  case  against  threatened  injury  about  to  result  to  an 
individual  from  any  unlawful  agreement,  combination,  or 
conspiracy  in  restraint  of  trade.  Does  the  complainant  pre- 
sent a  proper  case  for  affording  such  preventiye  relief  f  It 
asks  for  a  preliminary  injunction  restraining  the  respondents 
from  interfering  with  its  business  as  it  has  been  heretofore 
and  is  now  being  carried  on  between  the  respondents  and  the 
complainant  in  manner  and  means  in  the  bill  alleged,  and 
restraining  them  from  discriminating  against  the  complain- 
ant in  making  and  granting  through  rates,  and  restraining 
them  from  carrying  out  the  agreement  between  them  and 
others  in  so  far  as  it  affects  the  complainant,  commanding 
them  to  afford  to  complainant  the  same  facilities,  and  accept 
freight  under  the  same  conditions,  as  by  them  extended  and 
granted  to  the  other  connecting  steamship  lines,  eta 
Although  the  language  ^  restraining  them  ^  is  used  in  this 
prayer,  it  is  manifest  from  the  nature  of  the  case  and  all  the 
allegations  in  the  bill  that  the  preliminary  injunction  sought 
for  and  obtained  by  the  appellee  is  wholly  nuuidatory  in  its 
nature  and  effect  The  bill  does  not  claim  that  the  com- 
plainant has  any  contract  arrangem^it  with  the  defendant 
railroad  carriers  which  those  carriers  are  about  to  breach. 
It  does  not  charge  that  the  carriers  are  obstructing  the  com- 
plainant's traffic  in  any  particular  by  violence  or  other  af- 
firmative action  so  as  in  any  way  to  hinder  the  prompt,  safe, 
and  [482]  convenient  interchange  of  traffic  between  its  line 
and  the  respondents'  lines,  or  to  hinder  the  prompt  dispatch 
thereof  to  its  respective  destination,  at  the  reasonable  rates 
therefor,  which  the  respondents  demand  and  receive  from 
all  persons  not  connected  with  them  by  their  contract  ar- 
rangement for  through  routing,  billing,  and  rating.  It 
therefore  is  manifest  that  the  circuit  court  has  no  power  to 
grant  the  relief  asked,  unless  it  has  power  to  command  that 
the  respondents  shall  contract  with  the  complainant  for  such 
through  routing,  billing,  and  rating;  and,  not  only  so,  but 
shall  contract  with  the  complainant  therefor  on  the  same 
terms  that  they  have  contracted  with  the  Mallory  Line. 
All  the  reasons  which  have  prevailed  with  congress  to  with- 
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hold  this  poweF  from  tiie  interstste  oommeroe  cotmnisaiaii^ 
and  many  additional  reasons  with  strongest  fone,  forbid 
that  the  numerous  circuit  courts  should,  in  adranoe  ef  legis- 
lative action,  take  jurisdiction,  and  by  mandstory  injuno* 
tion  compel  such  through  routing,  billing,  and  rating. 

We  conclude  that  the  several  arrangunenta  effected  be- 
tween the  Mallory  Line  and  the  defendant  railway  com- 
panies are  not  violative  of  the  common  law;  that  the  case 
attempted  to  be  made  in  the  appellee's  bill  of  oomplaint  in 
the  circuit  court  cannot  be  maintained  under  the  interstate 
commerce  act;  that  the  statutes  of  Texas  relied  upon  do  not 
and  cannot  apply  to  interstate  commerce;  and  that  the  bill 
does  not  present  such  a  case  as  the  circuit  court  has  jurisdic- 
tion to  relieve  by  mandatory  injunction,  either  under  the 
anti-trust  act  or  under  its  general  jurisdiction  as  a  court  of 
equity.  From  these  conclusions  it  results  that  the  decree  of 
the  circuit  court  must  be  reversed.  It  is  therefore  ordered 
that  the  order  of  the  circuit  court  granting  an  injunotioQ 
pendente  lite  be,  and  the  same  is  hereby,  reversed,  and  the 
injunction  dissolved,  and  this  cause  is  remanded,  with  in- 
structions to  thereinafter  proceed  in  accordance  with  the 
views  expressed  in  this  opinion,  and  as  equity  nuty  require. 


[489]    CARTER-CRUME  CO.  v.  PEURRXJNG. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    April  5,  1898.) 
[86  Fed.,  439.] 

Review  on  Erbob — Sufficiency  op  Evioibnce. — If  tbere  Is  any  sub- 
stantial evidence  upon  which  the  jury  could  reasonably  have  based 
their  verdict,  it  will  not  be  disturbed  on  ai^>eal,  though  there  may 
have  been  a  motion  for  a  verdict  or  a  motion  for  a  new  trial  whldi 
was  overruled.** 

Same — Contract  in  Restraint  op  Trade — Waiver  ot  Dkrnse. — 
While  the  court  may  possibly  reverse  a  Judgment  tnvolTing  tiie  en- 
forcement of  a  contract  contravening  public  policy  la  the  absenoe  of 
an  objection  on  that  ground  in  the  trial  court,  it  will  only  do  so  wheo 
such  illegality  appears  as  matter  of  law  upon  the  face  of  the  plead- 
ings, the  face  of  the  contract  or  from  the  admitted  facts. 

o  Syllabus  copyrighted,  1898,  by  West  Publishing  Oo. 
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OoNnAOTB  IN  Restbaiht  OF  Tbai«.— A  contract  with  an  independent 
Qiannfacturer  for  the  entire  product  of  his  plant  is  not  in  itself  a 
contract  in  illegal  restraint  of  trade. 

Same. — If  an  independent  manufacturer  contracts  to  sell  his  entire 
product,  without  knowledge  of  similar  contracts  made  by  the  buyer 
with  other  manufacturers,  and  without  any  knowledge  of  the  fact 
that  such  contract  was  intended  by  the  buyer  as  one  step  in  a  gen- 
eral scheme  for  monopolizing  the  trade  in  that  article  and  controlling 
prices,  such  independent  manufacturer  cannot  be  held  to  have  con- 
spired against  the  freedom  of  commerce,  or  to  have  made  a  contract 
in  illegal  restraint  of  trada 

Appeal  and  Ebbob — Jueisdiotion  of  Federal  Ck>uBT8 — Objection 
NOT  Raised  Below. — ^The  objection  that  the  suit  was  not  brought 
in  the  district  of  the  residence  of  either  party  does  not  affect  the  gen- 
eral Jurisdiction  of  the  court,  and  cannot  be  raised  for  the  first  time 
on  appeal. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  Division  of  the  Southern  District  of  Ohio. 

Oscar  M.  Gottschal^  for  plaintiff  in  error. 

Charles  W.  Baker^  for  defendant  in  error. 

Before  Lurton,  Circuit  Judge,  and  Severbns  and  Clark, 
District  Judges. 

Lurton,  Circuit  Judge. 

This  is  an  action  at  law.  The  suit  was  brought  upon  a 
written  contract  made  August  14,  1894,  between  Peurrung 
Bros.  &  Co.,  a  firm  then  engaged  in  the  business  of  jobbing 
wooden  ware  in  Cincinnati,  Ohio,  composed  of  Joseph  P.  and 
Charles  J.  Peurrung,  and  the  Carter-Crume  Company,  a  cor- 
poration of  West  Virginia.  By  this  contract,  for  considera- 
tion therein  recited,  which  will  be  hereafter  referred  to,  the 
Carter-Crume  Company  became  obliged  to  pay  to  Peurrung 
Bros.  &  Co.  $250  on  the  15th  of  each  month  for  the  next  en- 
suing 3  years,  6  months,  and  15  days,  unless  the  contract 
should  be  sooner  terminated  under  a  provision  contained 
therein.  The  installments  which  became  due  prior  to  Sep- 
tember 15,  1895,  were  duly  paid.  The  suit  was  for  install- 
ments thereafter  falling  due,  which  had  not  been  paid.  The 
petition  alleged  that  the  firm  of  Peurrung  Bros.  &  Co.  had 
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been  dissolved,  and  the  interest  of  Giarles  J.  Peurrung  in 
the  contract  had  [440]  been  assigned  to  the  plaintiff,  Joseph 
P.  Peurrung,  who  therefore  sued  in  his  own  name,  as  he 
might  under  the  law  of  Ohio.  There  was  a  judgment  in 
favor  of  the  plaintiff  for  the  amount  due  on  the  first  day 
of  the  trial  term.  The  errors  relied  upon  to  reverse  this 
judgment  as  presented  by  the  brief  and  argument  of  counsel 
will  be  considered  in  the  order  in  which  they  have  been 
argued. 

1.  It  is  said  that  the  evidence  did  not  show  that  the  plaintiff 
was  the  sole  owner  of  the  claim  in  suit;  that  for  this  reason 
the  court  erred  in  not  instructing  for  the  plaintiff  in  error  as 
requested  at  the  close  of  the  evidence  for  the  defendant  in 
error;  and  that  for  the  same  reason  it  was  error  to  refuse  a 
new  trial  at  the  dose  of  all  the  evidence.  It  is  only  by  the 
strongest  stretch  of  liberality  that  we  can  discover  that  there 
was  a  request  for  a  direction  at  the  dose  of  the  evidence  for 
the  plaintiff  below.  But  that  motion  was  waived  by  the  sub- 
sequent introduction  of  evidence,  and  was  not  renewed  at  the 
dose  of  all  the  evidence.  Railway  Go.  v.  Lowry^  43  U.  S.  App. 
408,  20  C.  C.  A.  596,  and  74  Fed.  463.  There  was  evidence 
tending  to  show  that  Charles  J.  Peurrung,  in  a  settlement  of 
the  partnership  affairs  with  his  brother,  Joseph  P.  Peurrung, 
assigned  this  contract,  and  all  due  or  to  become  due  thereun- 
der, to  the  said  Joseph  P.  Peurrung.  The  witness  to  this  was 
Charles  J.  Peurrung  himself.  That  this  assignment  occurred 
before  this  suit  was  brought  is  also  fairly  made  out  The  cir- 
cuit judge  instructed  the  jury  that  the  plaintiff  must  show,  in 
order  to  recover,  that  he  was  the  real  owner  of  this  daim ;  and 
that,  if  the  assignment  was  fictitious,  or  unproven,  the  case  of 
the  plaintiff  must  fail.  It  is  not  for  this  court  to  weigh  the 
evidence.  That  is  the  province  of  the  jury,  and,  where  there  is 
any  substantial  evidence  upon  which  a  jury  could  reasonably 
find,  this  court  will  not  disturb  the  verdict,  although  there 
may  have  been  a  motion  for  a  verdict,  or  a  motion  for  a  new 
trial,  which  was  overruled.  This  is  too  long  and  well  settled 
to  need  other  authority  than  Railway  Go.  v.  Lowry^  dted 
heretofore. 

2.  But  it  is  said  that  the  contract  in  question  is  one  in  re- 
straint of  trade,  and  therefore  void.    This  defense  is  here 
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made  for  the  first  time.  No  suggestion  as  to  its  illegality  is 
f omid  in  the  pleadings.  No  reference  thereto  occurs  in  the 
charge,  nor  was  any  exception  taken  to  any  instruction  given 
or  refused.  If  it  be  true  that  this  contract  is  one  which,  for 
reasons  of  public  policy,  is  void,  the  defense  in  the  court 
below  would  not  be  waived  by  failure  to  plead  properly.  It 
was  said  in  Goppell  v.  EaU^  reported  in  7  WalL  642,  and  re- 
peated in  Oacanyan  v.  Arms  Co.^  103  U.  S.  261-268,  that: 

*  In  sncli  cases  there  can  be  no  waiver.  Tlie  defense  is  allowed,  not 
for  the  sake  of  the  defendant,  but  of  the  law  itself.  The  principle  is 
indispensable  to  the  purity  of  its  administration.  It  will  not  enforce 
what  it  has  forbidden  and  denounced.  The  maxim,  *  Bx  dolo  malo  non 
oritur  actio,'  is  limited  by  no  such  qualification.  The  proposition  to  the 
contrary  strikes  us  as  hardly  worthy  of  serious  refutation.  Whenever 
the  illegality  appears,  whether  the  evidence  comes  from  one  side  or 
the  other,  the  disclosure  is  fatal  to  the  case.  No  consent  of  the  de- 
fendant can  neutralize  its  effect  A  stipulation  in  the  most  solemn 
form  to  waive  the  objection  would  be  tainted  with  the  vice  of  the 
original  contract,  and  void  for  tlie  same  reasons.  Wherever  the  con- 
tamination reaches,  it  [441]  destroys.  The  principle  to  be  extracted 
from  all  the  cases  is  that  the  law  will  not  lend  its  support  to  a  claim 
founded  upon  its  violation." 

But  the  general  rule  is  that  a  defense  not  presented  to  the 
court  below  cannot  be  considered  on  writ  of  error  fr<Hn  a 
superior  court.  Edwards  v.  Elliott^  21  WalL  532;  Wilson 
V.  McNamee,  102  U.  S.  572;  Clark  v.  Fredericks^  105  U.  S. 
4;  Drexel  v.  True,  20  C.  C.  A.  265,  74  Fed.  12.  Objections 
going  to  the  jurisdiction  are  an  exception  to  this  rule,  be- 
cause made  so  by  Act  March  3, 1875,  §  5. 

Possibly,  it  would  be  the  duty  of  this  court  to  reverse  and 
remand  for  dismissal  a  suit  brought  here  on  writ  of  error 
which  appeared  to  involve  the  enforcement  of  an  obligation 
contrary  to  good  morals  or  in  contravention  of  public  policy, 
although  no  such  objection  had  been  made  in  the  court  below. 
But  such  action  by  an  appellate  court,  as  a  tribunal  for  the 
review  of  the  action  of  trial  courts,  would  not  be  justifiable 
unless  such  illegality  should  appear  as  matter  of  law  from 
the  pleadings,  the  face  of  the  contract  in  suit,  or  from  the 
confessed  facts  of  the  case;  otherwise  the  right  to  introduce 
evidence  in  rebuttal  and  of  trial  by  jury,  if  the  suit  be  one 
at  law,  would  be  cut  off.  The  plaintiff  below  did  not  rely 
upon  any  contract  which  was  in  itself  illegal  or  void  as  in 
contravention  of  public  policy.  Counsel  for  plaintiff  in 
10870**— S.  Doc.  Ill,  62-1,  vol  1 54 
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error  say  that  the  Carter-Cnune  Company  were  engaged  in 
an  illegal  effort  to  suppress  competition,  and  put  up  prices 
in  the  wooden  butter-dish  trade,  and  that  as  one  step  in 
this  scheme  they  bought  from  Peurrung  Bros.  &  Co.  their 
contract  with  Tower  &  Matthews.  Manifestly,  Perrung 
Bros.  *  Co.  had  been  guilty  of  no  conspiracy  against  the 
public  in  contracting  for  the  entire  output  of  the  small 
factory  of  Tower  &  Matthews.  Neither  was  it  an  illegal 
restraint  of  trade  for  the  Carter-Crume  Company  to  ccm- 
tract  for  the  same  product,  if  their  trade  demanded  it.  The 
prior  contract  with  Peurrung  Bros.  &  Co.  alone  stood  in  the 
way.  They  therefore  bargained  with  them  to  release  Tower 
&  Matthews,  and  to  supply  them  for  a  definite  time  with  the 
same  ware,  at  the  market  price,  less  a  fixed  trade  discount 
At  the  same  time  they  contracted  with  Tower  &  Matthews 
for  the  entire  product  of  their  factory.  These  two  contracts 
were  concurrent  in  time,  and  wei*e  subject  to  be  determined 
on  same  notice.  There  were  some  features  about  this  last 
contract  which  indicate  an  intention  to  close  the  Tower  & 
Matthews  factory  after  the  delivery  of  a  certain  quantity 
of  ware  for  the  term  of  the  lease,  if  circumstances  should 
make  it  desirable.  William  E.  Crume,  of  the  Carter-Crume 
Company,  in  the  effort  to  make  out  a  defense  of  misrepre- 
sentation as  to  the  extent  of  the  trade  of  Peurrung  Bros.  & 
Co.  in  such  goods  as  one  inducement  to  the  contract,  did  say 
that  his  company  were,  by  the  contracts  with  Peurnmg  Bros. 
&  Co.  and  Tower  &  Matthews,  endeavoring  to  hold  up  the 
prices  of  such  goods,  and  that  Peurrung  Bros.  &  Co.  had 
been  selling  such  ware  at  a  less  price  than  the  Carter-Crume 
Company.  The  same  witness  also  said  that  they  at  that 
time  had  other  such  contracts, — ^whether  with  factories  or 
dealers  he  did  not  say.  There  is  no  evidence  that  Peurrung 
Bros.  [442]  &  Co.  were  aware  of  any  others  contracts,  or 
of  the  purpose  of  the  Carter-Crume  Company  to  control 
prices,  or  that  they  had  any  purpose  of  aiding  and  abetting 
that  company  in  any  such  scheme.  They  did  know  of  the 
contract  with  Tower  &  Matthews.  But  that  of  itself  was 
not  a  contract  in  general  restraint  of  trade.  If  one  con- 
tracts with  a  manufacturer  for  his  entire  product,  it  will, 
of  course,  restrain  the  producer  from  selling  to  others.    But 
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such  a  contract,  taken  by  itsdf ,  is  ordinarily  harmless.  The 
public  are  not  affected.  Another  question  might  arise  if  all 
or  a  large  proportion  of  all  the  producers  of  a  particular 
article  should  agree  to  sell  their  entire  product  to  one  buyer, 
who  would  thereby  be  enabled  to  monopolize  the  market 
But,  if  each  independent  producer  contract  to  sell  his  prod- 
uct, or  to  sell  or  lease  his  plant,  without  concert  with  others, 
or  knowledge  of  or  purpose  to  participate  in  the  plans  of 
the  buyer,  he  cannot  be  said  to  have  conspired  against  free- 
dom of  conmierce,  or  to  have  made  a  contract  in  illegal 
restraint  of  trade.  The  transaction  with  Peurrung  Bros.  & 
Co.  was,  on  its  face,  legitimate,  and  it  cannot  be  impeached 
simply  by  evidence  that  the  Carter-Crume  Company  under- 
stood and  intended  it  as  one  step  in  a  general  illegal  scheme 
for  monopolizing  the  trade  in  wooden  butter  dishes,  and 
controlling  prices.  The  principle,  if  we  admit  that  the 
purpose  of  the  Carter-Crume  Company  was  illegitimate, 
is  that  which  is  applied  to  so-called  wagering  contracts. 
The  proof  must  show  that  the  illegal  purpose  was  mutual. 
Roundtree  v.  Smithy  108  XT.  S.  269,  2  Sup.  Ct  630;  Irwin 
V.  Williar,  110  U.  S.  499,  4  Sup.  Ct  160;  Bibh  v.  Allm,  149 
U.  S.  481,  13  Sup.  Ct  950.  This  defense,  not  being  one 
which  appears  either  upon  the  face  of  the  contract  in  suit 
or  from  the  admitted  purposes  of  both  parties,  cannot  be 
urged  as  an  objection  here,  the  objection  not  having  been 
made  in  the  court  below. 

3.  The  next  and  last  ground  urged  for  a  reversal  is  that 
this  suit  was  not  brought  in  the  district  of  the  residence  of 
either  the  plaintiff  or  the  defendant  This  objection  was 
fatal  to  the  jurisdiction  if  it  had  been  taken  in  time.  The 
plaintiff  was  a  citizen  of  Indiana,  and  the  defendant  a  cor- 
poration of  West  Virginia.  Diversity  of  citizenship,  there- 
fore, existed,  and  the  case  was  one  of  which  the  court  could 
take  jurisdiction.  The  act  of  congress  which  prescribes 
the  particular  district  in  which  a  defendant  may  be  sued  is 
not  one  affecting  the  general  jurisdiction  of  the  court  The 
exemption  from  being  sued  out  of  the  district  of  the  domicile 
of  either  of  the  parties  was  a  privilege  which  the  Carter- 
Crume  Company  could  and  did  waive  by  pleading  to  the 
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merits.  Railway  Co.  v.  McBride,  141  XT.  S.  127,  180,  182, 
11  Sup.  Ct  982;  RaUroad  Go.  v.  Cox,  146  U.  S.  593,  608, 12 
Sup,  Ct  905;  Trust  Co.  v.  McGeorge,  151  U.  S.  129, 14  Sup. 
Ct  286.    The  judgment  is  accordingly  affirmed. 


[671]     THE  CHAKLES  K  WISWALL. 

THE  CHARLES  E.  WISWALL  v.  SCOTT  ET  AL. 

(Gircait  Court  of  Appeals,  Second  Circuit    March  2,  1898.) 

[86  red.,  671.] 

Monopolies — ^Iitisbstats  Commebcs. — ^A  combination  or  trost  be- 
tween the  owners  of  tngs  operating  entirely  within  the  confines 
of  a  state  is  not  a  combination  in  restraint  of  trade  or  commerce 
among  the  several  states  or  with  foreign  nations,  so  as  to  come 
within  the  condemnation  of  the  statutes  of  the  United  States,  al- 
though most  of  the  owners  held  coasting  licensee.* 

Samb— TowAOS  Chaboes. — One  who  requests  and  acc^ts  the  sery- 
ices  of  a  tug  for  towage  purposes  cannot  escape  paying  the  reason- 
able value  of  the  services  rendered,  on  the  ground  that  the  owners 
of  the  tugs  were  members  of  an  unlawful  combination  to  raise 
prices.    74  Fed.  802,  affirmed.     [See  p.  608.] 

This  cause  comes  here  upon  appeal  from  a  decree  of  the 
district  court.  Northern  district  of  New  York,  in  favor  of 
the  libelants,  twelve  in  number,  who  were  severally  owners 
of  fourteen  propellers  or  steam  tugs  which  had  rendered 
towage  service  to  the  dredge  and  her  scows. 

The  suit  was  originally  begun  by  the  present  libelants,  and  by 
eight  others,  who  owned,  respectively,  nine  additional  steam  tugs 
or  propellers;  but,  it  appearing  that  no  services  had  been  ren- 
dered by  these  last-mentioned  nine  vessels,  the  libel  was  amended 
accordingly,  at  final  hearing.  The  court  found  that  the  remaining 
libelants  were  entitled  to  recover  the  value  of  the  services  rendered 
by  their  respective  tugs,  and  referred  it  to  a  commissioner  to  ascertain, 
determine,  and  report  the  values  of  the  services  of  the  respective 
vessels  over  and  above  aU  payments  on  account  thereof  which  may  be 
established  by  the  evidence;  such  values  and  the  amounts  of  such 
payments  to  be  determined  upon  the  evidence  already  taken,  and 
such  additional  evidence  as  may  be  produced  and  given  by  the 
respective  parties  before  such  commissioner.  Abundant  oppor- 
[678]  tunity  was  given  to  all  parties  by  the  commissioner  to  take 
additional  evidence,  but  none  was  offered.  The  commissioner  there- 
after reported  the  value  of  the  services  of  the  vessels  over  and  above 
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all  payments,  s^mrately  as  to  each  yessel.  He  did  not  separately 
state  the  value  of  the  services  of  each  tug,  and  the  amount  of  the  pay- 
ment thereon,  hut,  inasmuch  as  it  appears  conclusively  that  $310 
was  paid,  It  would  seem  that  he  found  the  total  value  of  the  services 
to  be  $1,269.16.  The  value  asserted  in  the  amended  libel  was  $1,300. 
Claimant  filed  exceptions  to  the  report,  and,  the  report  and  exceptions 
coming  on  to  be  heard,  the  decree  now  appealed  from  was  entw ed. 

Worthington  Frothingham^  for  appellant.  ^ 

Isaac  Lawson^  for  appellees. 

Before  Wallace,  Lacombe,  and  Shipman,  Circuit  Judges, 

Laoombb,  Circuit  Judge  (after  stating  the  facts). 

The  record  is  long  and  somewhat  involved,  and  the  com- 
missioner's report  has  not  set  forth  his  findings  with  suf- 
ficient detail  to  be  of  much  assistance  to  the  court  in  de- 
termining just  what  he  did  find  and  upon  what  proof.  This 
appeal  may  be  best  disposed  of  by  taking  up  the  assignments 
of  error  seriatim. 

1.  It  is  assigned  as  error  that  the  libelants  in  the  original 
libel  and  in  the  amended  libel  were  a  combination  in  the 
form  a  trust  or  otherwise,  or  conspiracy  in  restraint  of 
trade  or  commerce  among  the  several  states  and  with  for- 
eign nations;  that  libelants  were  engaged  in  an  attempt  to 
monopolize  such  trade  or  commerce;  and  that  all  the  work 
alleged  to  have  been  done  by  them  collectively  or  individually 
was  under  a  contract  or  combination  in  such  form,  and  that 
such  contract  or  combination  was  void,  and  the  libelants 
cannot  maintain  this  suit  either  collectively  or  individually. 
We  do  not  find  any  satisfactory  evidence  that  these  boats 
were  ^^  engaged  in  trade  or  commerce  among  the  several 
states  or  with  foreign  nations."  Most  of  them  held  coasting 
licenses,  but  there  is  not  a  scintilla  of  evidence  to  show  that 
they  ever  did  anything  except  to  tow  canal  boats,  barges,  and 
sudi  craft  on  the  waters  of  the  Hudson  Biver  above  Pou^- 
keepsie,  and  entirely  within  the  limits  of  the  state  of  New 
York.  And  it  seems  wholly  unnecessary  to  inquire  whether 
their  owners  had  entered  into  any  unlawful  combination  un- 
der the  laws  of  the  state.  Finding  that  the  rates  of  compensa- 
tion for  the  services  of  themselves,  their  crews  and  their  tugs, 
were  becoming  so  low  as  to  be  unremunerative,  uncertain^ 
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and  irregular,  they  agreed  with  each  other  to  charge  tor  all 
services  rendered  by  each  vessel  such  sums  as  might  be  fixed 
by  a  tariff  which  they  adopted.  They  called  themselves  the 
^^  Hudson  River  Tug-Boat  Association,"  had  a  so-called  su- 
perintendent to  allot  work  among  them,  adopted  a  system  of 
fines,  etc.,  but  they  never  became  a  legal  entity  eitiier  as  a 
corponition,  a  joint-stock  association,  or  a  partnership. 
They  made  collectively  no  contract  with  the  claimant,  nor 
were  they  capable  of  making  such  contract  Each  piece  of 
towage  service  rendered  was  a  transaction  between  the  boat 
towing  and  the  boat  towed,  with  which  the  other  boat  owners 
in  the  association  had  nothing  to  do.  Indeed,  the  libel  (orig- 
inal and  amended)  is  obnoxious  to  the  objection  of  an  im- 
proper joinder  of  libelants.  Each  should  have  brcmght  a 
separate  libel;  [67S]  but  since  this  objection  was  apparently 
not  taken  below,  and  the  only  result  would  be  to  increase  the 
costs  to  be  paid  by  the  defeated  party,  it  need  not  now  be  ccm- 
sidered.  The  contracts  upon  which  recovery  was  had  were 
not  with  the  so-called  combination,  but  severally,  with  the 
several  tugs  rendering  the  service ;  the  amount  of  ccmpensa- 
tion  asked  and  found  is  the  fair  and  reasonable  value  of  sudi 
service;  and  the  existence  of  the  ^  comlmiation  "  is  no  bar  to 
its  recovery.  The  defendant's  proposition  is  that  a  person 
who  has  given  work,  labor,  and  services  to  another,  upon 
that  other's  employment,  may  not  recover  their  fair  and  rea- 
sonable value  if,  during  the  time  that  he  rendered  such  serv- 
ices, he  had  been  engaged  with  other  men  in  like  employment 
with  himself  in  a  combination  to  charge  for  such  services  as 
any  of  them  might  render  according  to  some  scale  agreed 
upon  by  them.  We  know  of  no  principle  of  law  which  calls 
for  the  adoption  of  such  a  rule,  and  are  referred  to  no  author- 
ities which  support  it  The  cases  cited  on  appellant's  brief 
are  not  applicable.  The  only  contract  considered  in  U.  S. 
V.  Trans-Missouri  Freight  Ass*n^  166  U.  S.  290,  17  Sup,  Ct 
640,  was  the  contract  between  the  members  of  the  combina- 
tion. The  action  in  Bank  v.  Owens^  2  Pet  538,  was  brought 
on  the  usurious  note  by  the  bank  that  exacted  the  usury;  and 
the  same  is  true  of  Bank  v.  Lamb^  26  Barb.  596.  In  Leonard 
V.  Poole,  114  N.  Y.  877,  21  N.  E.  707,  the  court  refoswi  to 
take  an  accounting  between  two  parties  to  an  illegal  trans- 
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action.  In  AssocioHan  v.  Howk  (Tex.  Sup.)  30  S.  W.  869, 
it  appeared  that  defendants  Houck  and  Dieter  had  entered 
into  an  unlawful  combination  with  other  dealers  in  beer, 
which  secured  control  of  the  trade.  Plaintiff,  by  contract 
with  defendants,  bound  itself  to  sell  to  the  latter,  and  to  no 
other  dealer  in  the  city  of  El  Paso, — a  contract  which  gave 
the  combination  a  monopoly  of  the  sale  in  the  city  of  El  Paso 
of  the  product  of  plaintiff ^s  brewery,  and  materially  assisted 
the  parties  to  the  illegal  contract  in  carrying  out  their  object 
of  controlling  the  market  for  the  sale  of  beer  in  that  dty. 
The  court  held  that  if  the  plaintiff,  when  it  made  its  contract 
with  Houck  and  Dieter,  knew  of  the  existence  of  the  combi- 
nation, it  was  not  an  innocent  seller,  and  could  not  recover, 
since  its  contract  '^  is  calculated  materially  to  aid  the  pur- 
chasers in  effecting  their  unlawful  design.^  In  Peck  v.  Burry 
10  N.  Y.  294,  it  was  held  that,  where  a  contract  is  void  be- 
cause of  its  illegality,  there  can  be  no  recovery  for  services 
rendered  under  it  upon  a  quantum  meruit  But  there  is 
nothing  illegal  about  the  several  contracts  sued  upon  here, 
which  are  to  render  towage  services  in  consideration  of  the 
payment  of  the  reasonable  value  of  such  services.  In  Atmot 
V.  Coal  Co.^  68  N.  Y.  658,  it  was  held  that "  the  agreement  of 
the  B.  C.  Co.  (of  which  plaintiff  was  an  assignee)  not  to 
sell  to  others,  it  knowing  that  the  object  of  defendant  was  to 
create  a  monopoly,  and  that  this  was  one  of  the  means  of 
averting  competition,  made  it  a  party  to  the  illegal  scheme  of 
defendant"  This  is  very  far  from  supporting  the  proposi- 
tion that  had  the  Pittston  &  Elmira  Coal  Company  sold 
1,000  tons  of  the  coal  thus  purchased  to  a  local  dealer  in  New 
York  City,  at  fair  market  rates,  it  could  not  recover.  [674] 
On  the  other  hand,  the  principle  is  well  recognized  by  the 
authorities  that  a  promise  remotely  connected  with  an  illegal 
act,  and  founded  on  a  new  consideration,  is  not  tainted  with 
the  illegality,  although  it  was  known  to  the  party  to  whom 
the  promise  was  made,  and  although  he  was  the  contrive  and 
omductor  of  the  illegal  act  One  illustration  given  in  Arm- 
gtroTig  V.  Tciler^  11  Wheat  258,  is  this: 

**  The  man  who  imports  goods  for  another,  by  means  of  a  violation 
of  the  laws  of  his  country,  is  disqualified  from  founding  any  action 
upon  such  illegal  transaction  for  the  value  or  freight  of  the  goods. 
*    *    *    But  after  the  act  Is  accomplished,  no  new  contract  ought  to 
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be  affected  by  it    It  onglit  not  to  ritiate  tbe  contract  of  the  retail 
mercliant  who  buys  these  goods  from  the  importer.^ 

The  test,  whether  a  demand  connected  with  an  illegal 
transaction  is  capable  of  being  enforced  at  law,  is  whether 
the  plaintiff  requires  the  aid  of  the  illegal  transaction  to  es- 
tablish his  case.    If  he  cannot  open  his  case,  without  sho^e- 
ing  that  he  has  broken  the  law,  a  court  will  not  assist  him. 
But  if  he  does  not  claim  through  the  medium  of  the  illegal 
transaction,  but  upon  a  new  contract  bottomed  on  independ- 
ent consideration,  he  may  recover.    Swan  v.  Seott^  11  Serg. 
&  R.  156;  Armsi/rong  v.  Toler^  11  Wheat  258;  McBlair  v. 
Oibhes^  17  How.  286.    In  the  case  at  bar  libelants  clearly  did 
not  require  the  aid  of  the  alleged  illegal  transaction  to  estab- 
lish their  case. 

2.  It  is  further  assigned  as  error  that  ^  there  was  on  the 
trial  no  sufficient  proofis  of  the  value  of  the  services  alleged 
to  have  been  performed  by  the  libelants  or  eith^  of  them, 
and  no  proof  excepting  of  such  value  as  was  made  and  estab- 
lished by  the  libelants  themselves  while  engaged  in  such  com- 
bination," etc  The  record  shows  that  as  to  each  item  of  charge 
there  was  evidence  that  the  service  rendered  was  worth  the 
price  charged,  and,  as  much  of  the  work  done  by  the  different 
scows  was  similar  in  character  and  quantity,  many  of  the 
items  of  charge  are  supported  by  the  evidence  of  several  wit- 
nesses. The  witnesses  stated  that,  in  testifying  to  the  value  of 
the  services,  they  did  not  give  consideration  to  the  schedule 
of  prices  adopted  by  the  association.  The  mere  fact  that  in 
some  instances  the  sum  testified  to  as  the  fair  and  reasonable 
value  of  a  particular  service  and  the  price  for  such  servioe 
named  in  the  schedule  were  identical  is  not  controlling.  It  is 
not  inconceivable  that  men  may  combine  together  to  ask  a 
perfectly  fair  price  for  their  work.  Co-operation  does  not 
necessarily  imply  extortion.  We  have  not  seen  nor  heard 
the  witnesses,  but  the  commissioner,  who  had  that  oppor- 
tunity, reached  the  conclusion  that  their  estimate  of  value 
was  more  nearly  correct  than  that  of  the  single  witness  called 
by  claimant.  As  the  record  discloses  evidence  to  support 
his  finding  upon  this  disputed  question  of  fact,  the  decree 
should  not  be  reversed  on  the  ground  assigned.  Appellant's 
brief  refers  to  an  instance  where  the  tug  Andrews  charged 
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five  dollars  for  towing  the  dredge  from  Troy  to  West  Troy, 
when  the  regular  charge  was  two  dollars,  the  additional  three 
dollars  being  charged  for  the  reason  that  Wiswall  (the  owner 
of  the  dredge)  had  previously  towed  with  a  boat  outside  of 
the  association.  There  [676]  is  no  persuasiveness,  however, 
to  any  such  evidence,  in  view  of  the  fact  that  the  owner  of 
the  Andrews  is  not  included  among  the  libelants;  that  no 
claim  on  behalf  of  that  tug  is  made;  and  that  whatever 
charges  are  made,  testified  to,  and  allowed  for  towing  from 
Troy  to  West  Troy  and  vice  versa  are  at  the  rate  of  two  dol- 
lars only. 

8.  It  is  further  assigned  as  error  that  judgment  was  ren- 
dered against  the  sureties  for  this  claimant  in  the  original  libel 
wherein  the  Hudson  Kiver  Tug-Boat  Association  was  libel- 
ant, and  that  such  sureties  were  discharged  by  the  proceeding 
allowing  the  libel  to  be  amended  and  the  libelants  to  proceed 
therein  individually.  It  appears,  however,  that  the  Hudson 
River  Tug-Boat  Association  was  not  the  libelant  in  the  origi- 
nal libel.  Twenty  different  persons  were  individually  libel- 
ants, of  whom  eight  have  been  removed  by  amendment,  hav- 
ing no  claims.  In  other  words,  the  suit  began  with  twenty 
individual  libelants,  and  ended  with  twelve  of  them,  the  obli- 
gation of  the  sureties  being  to  answer  the  decree  of  the  court 
The  assignment  of  error  is  unsound. 

4.  The  last  assignment  of  error  (the  sixth)  is  the  general 
one  that  judgment  should  have  been  given  for  claimants 
instead  of  for  libelants.  It  has  been  disposed  of  with  the 
other  assignments. 

The  decree  of  the  district  court  is  affirmed,  with  interest 
and  costs. 


[826]         DENNEHY  ET  AL.  v.  McNULTA. 

(Circuit  CJourt  of  Appeals.  Seventh  Circuit    May  2,  1808.) 
[86  Fed.,  825.] 

Contracts — Illegal  Condition  as  Consideration — Effect  of  Non- 
PEBFOBMANCE. — Rebate  vouchers  issued  by  a  distilling  company  to 
customers,  by  which  it  promised  to  refund  a  certain  sum  per  gallon 
on  their  purchases  at  the  end  of  six  months,  on  condition  of  their 
purchasing  exclusively  from  the  company  during  that  time,  cannot 


Digitized  by 


Google 


856  8A  7EDERAL  BBPOKTEB,  825. 

Statement  of  the  Case. 

be  eiforced,  either  at  law  or  in  equity,  where  the  condition  bas  not 
been  performed,  though  such  condition  he  illegal,  as  in  restraint  of 
trade ;  there  being  no  other  consideration  for  the  promise.  23  C  GL 
A.  415,  77  Fed.  700.  affirmed.* 
MoNOPOLus — Illegal  Ck)MBii9ATioN  to  Oontbol  Businbss — I^bbautt 
OF  Ck)NT]UCT8. — One  purchasing  liquors  from  an  illegal  combinatloD 
of  distillers,  which  controls  the  market  and  prices,  thougli  impelled 
thereto  by  business  needs  and  policy,  enters  into  the  contract  volun- 
tarily, and  cannot  retain  the  goods,  and  recover  the  price  paid,  or 
any  part  of  it,  either  on  the  grounnd  that  the  combhiation  -warn  Ille- 
gal, or  the  price  excessive.    23  G.  C.  A.  415,  77  Fed.  700,  alUnnedL* 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois. 

The  appellants  filed  claims  for  allowance  against  the  funds  In  comt 
in  the  consolidated  causes  against  the  Distilling  &  Cattle-Feeding  Com- 
pany, of  which  sufficient  description  appears  in  the  case  of  Distilling 
Co.  V.  McNulta  (decided  by  this  court  Jan.  4,  1897)  46  U.  S.  App.  578, 
23  C.  C.  A.  416,  and  77  Fed.  700. 

[826]  (1)  The  claims  of  Dennetiy  &  Co.  were  presented  by  ];>etitloo 
in  their  name,  and  consisted  of  91  written  instruments,  called  rebate 
certificates  or  vouchers,  issued  by  the  Distilling  &  Cattle-Feeding 
Company  to  Charles  Dennehy  &  Co.,  aggregating  the  sum  of  ^,238.23. 
The  instruments  are  of  various  dates,  numbers,  and  amounts,  and  in 
form  as  follows,  with  appropriate  insertions  hi  tlie  blank  spaces^ 
req)ectively : 

"  Peoria,  111., ,  189-.    No. 

**  Subject  to  the  conditions  named  herein,  and  for  the  purpose  of 
securing  the  continuous  patronage  of  the  within-named  purchaser,  the 
successors  and  assigns  of  the  same,  for  its  products,  the Dis- 
tilling &  Cattle-Feeding  Co.,  six  months  from  the  date  of  this  pun^iase 
voucher,  will  pay  to  Charles  Dennehy  &  Co.,  of  Chicago,  purchaser, 

dollars  ($ ),  being  a  rebate  of  seven  cents  per  proof  gallon 

on proof  gallons  of  the  Distilling  and  Cattle-Feeding  Company's 

product  purchased  this  day.  This  voucher  will  be  valid  and  payable 
only  upon  condition  that  the  above-named  purchaser,  the  successors 
and  assigns  of  the  same,  from  the  date  of  this  voucher  to  the  time  of 
its  payment,  shall  have  bought  their  supply  of  such  kinds  of  goods  as 
are  produced  by  the  Distilling  and  Cattle-Feeding  Company,  and  all 
compounds  thereof,  exclusively  of  one  or  more  of  the  dealers  named 
on  the  back  thereof,  until  further  notified,  and  shall  also  have  sub- 
scribed to  the  certificate  on  the  back  hereof. 

"  Distilling  and  Cattle-Feeding  Co., 

"  By  J.  B.  Greenhut,  President 

**  Not  transferable  nor  negotiable. 

"When  due,  forward  to  the  Gerban- American  National  Bank  of 
Peoria,  111.,  where  this  voucher  is  payable  without  exchange  or  other 
charge." 

o  Decision  in  77  Fed.,  900,  not  reprinted.    Nothing  in  it  relating  to 
antitrust  law,  restrahit  of  trade,  or  illegal  combination, 
ft  Syllabus  copyrighted,  1898,  by  West  Publishing  Co. 
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Printed  upon  the  back  is  the  following  indorsement :  "  It  is  herehy 
certified  that  from  the  date  of  this  voucher  to  the  maturity  thereof 
the  within-named  purchaser,  and  the  successors  and  assigns  of  the 
same,  have  purchased  ail  of  their  supply  of  such  kind  of  goods,  and 
their  compounds,  as  are  produced  by  the  Distilling  and  Cattle-Feedhig 
Ck).,  exclusively  from  one  or  more  of  the  dealers  named  hereon.** 
Appended  thereto  is  a  list  of  61  dealers  or  distillers  referred  to,  vari- 
ously located  throughout  the  United  State& 

(2)  The  petition  of  Moses  Salomon  sets  up  that  he  is  the  assignee 
of  sundry  Judgments  rendered  in  Justices*  courts  against  the  Distililng 
&  Oattle-Feeding  Ck>mpany,  and  also  the  holder  of  vouchers  on  whi(£ 
said  Judgments  were  rendered;  but  it  appeared,  and  was  undisputed, 
that  appeals  from  the  Judgments  were  perfected  and  pending,  whereby 
the  Judgments  became  ineffective;  and  thereupon  the  petitioner 
introduced  47  certificates  or  vouchers  issued  to  Stein  Bros.,  of  various 
dates,  numbers,  and  amounts,  aggregating  the  sum  of  $3,604.64,  and 
similar  in  form  and  tenor  to  the  instrument  above  described,  except 
that  in  a  portion  thereof  the  rebate  was  named  at  "five  cents  per 
proof  gallon,**  instead  of  seven  cents,  as  recited  in  the  sample  form, 
and  the  words,  "  Not  transferable  nor  negotiable,'*  do  not  appear,  from 
the  record,  to  have  been  printed  or  stamped  thereon. 

It  is  not  claiiue<l  that  the  payees  or  holders  in  either  case  complied 
in  any  respect  with  the  conditions  named  in  the  voucher.  On  the  con- 
trary, it  appears,  and  is  conceded,  that  there  was  neith^  compliance 
not  attempt  to  perform  the  condition.  It  further  appears  that  no 
inerest  is  in  fact  asserted  by  either  of  the  payees  named  in  the 
vouchers;  but  that  (1)  the  Dennehy  &  Ck>.  vouchers  were  indorsed  in 
blank,  without  recourse,  by  that  corporation,  delivered  to  the  United 
States  Distilling  Company,  and  were  subsequently  delivered  to  one 
O.  E.  Jones,  for  whose  benefit,  as  finally  divulged,  the  claim  was  filed 
in  the  name  of  the  original  payees ;  and  (2)  that  the  vouchers  issued 
to  Stein  BrosL  were  by  them  indorsed  payable  to  the  order  of  one 
Joseph  Wolf,  without  recourse,  and  by  the  latter  Indorsed  in  blaio^ 
and  delivered  to  the  petitioner,  Salomon,  an  attorney  at  law,  under  an 
arrangement  that  Salomon  should  bear  all  expenses,  and  receive  one- 
half  of  any  amount  realized. 

The  hearing  upon  the  claims  was  before  a  special  master,  who 
reported  to  the  circuit  court  "the  testimony  and  evidence,  with  his 
conclusions  thereon.**  Aside  from  the  matters  above  recited,  volum- 
inous testimony  was  introduced  on  behalf  of  the  claimants,  directed 
to  showing  that  the  Distilling  &  Cattle-Feeding  Company,  as  organized 
and  conducted,  was  a  combination  of  a  large  percentage  J^^l  o^  ^® 
distillers  of  the  country, — asserted  to  be  85  per  cent  thereof, — con- 
stituting an  illegal  trust,  monopolizing  and  controlling  the  product  of 
the  country  hi  that  line  to  the  extent  of  nearly  90  per  cent;  that  the 
system  of  rebate  vouchers  In  evidence  was  entered  into  and  designed 
to  carry  out  and  secure  the  purposes  of  the  monopoly ;  that,  through 
this  control  of  the  major  share  of  distillery  products,  it  was  deemed  a 
business  necessity  on  the  part  of  Dennehy  &  Co.,  Stein  Bro&,  and 
other  dealers  throughout  the  country,  to  make  all  their  purchases  in 
that  line  from  the  distributors  of  the  combination ;  or,  as  stated  in  the 
argument  of  their  counsel,  it  l>ecame  **  impracticable  and  detrimental 
to  their  trade  to  buy  liquors  elsewhere,**  in  the  face  of  the  monopoly ; 
but  it  also  appears  that  an  independent  and  accessible  supply  existed 
in  fact  The  conclusions  of  the  special  master  were  against  the  allow- 
ance of  the  claims  in  both  cases.  Exceptions  filed  by  each  claimant 
were  subsequently  heard  and  overruled  in  the  circuit  court  the  report 
of  the  Q)eclal  master  in  each  case  was  confirmed,  and  final  decree 
entered  accordingly.  The  opinion  thereon,  by  Showalter,  Circuit 
iBdge,  IB  reported  Ui  77  Fed.  266. 


Digitized  by 


Google 


858  86  FXDBRAIi  REPOBTBB,  827. 

Qpinloo  of  the  Oonrt 

MoaeB  Salomon^  for  appellants. 

Levy  Mayer ^  for  appellees. 

Before  Woods  and  Jenkins,  Circuit  Judges,  and   Ssa- 
KAN,  District  Judge. 

Seaman,  District  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court 

Passing  technical  objections  to  consider  this  controversy 
upon  the  merits,  it  is  manifest  that  no  liability  is  chargeable 
against  the  Distilling  &  Cattle-Feeding  Company,  except 
upon  one  or  the  other  of  the  following  propositions:  (1) 
That  the  conditions  contained  in  the  vouchers  may  either  be 
ignored  or  set  aside  for  illegality,  and  the  promise  thus  seg- 
regated may  be  enforced  without  performance  of  the  condi- 
tions; or  (2)  that  in  the  original  transactions  money  was 
paid  to  this  corporation  imder  circumstances  from  which  the 
law  raises  an  implied  promise  of  repayment,  within  the  doc- 
trine of  money  had  and  received,  which,  ex  «equo  et  bono, 
belongs  to  the  party  by  whom  it  was  so  paid.  Under  either 
head,  the  mere  fact  that  the  corporation,  as  one  of  the  con- 
tracting parties,  may  constitute  an  unjust  monopoly,  and 
that  its  general  business  is  illegal, — a  status  apparently  held 
in  Distilling  <&  Cattle-Feeding  Co.  v.  People^  166  IlL  448,  41 
N.  E.  188, — cannot  serve,  ipso  facto,  to  create  default  or 
liability  on  its  contracts  generally;  nor  can  such  fact  be 
invoked  collaterally  to  affect  in  any  manner  its  independent 
contract  obligations  or  rights.  National  Distilling  Co.  v. 
Cream  City  Importing  Co.^  86  Wis.  352,  355,  56  N.  W.  864. 

1.  Can  a  cause  of  action  be  predicated  upon  the  written 
agreement?  In  substance,  the  instrument  promises  that, 
"  subject  to  the  conditions  named,"  and  "  for  the  purpose  of 
securing  the  continuous  patronage"  of  the  purchaser  as 
payee  thereof,  the  Distilling  &  Cattle-Feeding  Company 
will,  in  six  months  after  date,  pay  to  the  purchaser  the 
amount  named,  "  being  a  rebate  of  seven  [or  five]  cents  per 
proof  gallon  "  on  a  purchase  that  day  made,  and  to  be  "  vjJid 
and  payable  only  on  condition  "  that  the  purchaser  named, 
his  successors  and  assigns,  from  date  of  the  voucher  to  the 
time  of  payment,  ^  shall  have  bought  their  supply  of  sach 
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goods  as  are  produced  "  by  the  promisor  corporation  ^^  exdu- 
siyely  from  one  or  more  of  the  dealers  named  on  the  back," 
and  ^^  shall  also  have  subscribed  to  the  certificate  on  the 
back."  The  terms  are  une-  [828]  quivocal  that  the  promise 
was  not  to  bind  the  corporation  unless  the  promisee  per- 
formed the  acts  stated.  In  other  words,  the  obligations  of 
the  contract  are  dependent  upon  a  condition  precedent;  and 
there  can  be  no  default  by  the  promisor  without  performance 
of  the  condition,  unless  waived  or  excused  by  acts  or  conduct 
on  the  part  of  the  promisor.  Under  the  contract  in  question, 
compliance  with  the  conditions  was  neither  obstructed  on  the 
one  side,  nor  attempted  on  the  other,  and  it  is  manifest  that 
no  right  of  action  at  law  has  accrued  in  favor  of  the  prom- 
isees. In  view  of  this  status,  the  appellants  contend  that  the 
claims  are  entitled  to  equitable  consideration,  because  (1) 
they  are  presented  in  the  course  of  a  proceeding  in  equity; 
and  (2)  this  conditicm  is  affixed  to  the  contract  as  a  means  by 
which  to  carry  out  the  illegal  purppses  of  a  monopoly  oper- 
ating in  restraint  of  trade,  and  for  that  reason  a  court  of 
equity  should  either  disregard  the  condition,  or  strike  it  out. 
But  assuming,  for  the  argument,  that  both  premises  are  well 
taken,  no  relief  can  then  be  granted  for  enforcement  of  the 
contract,  as  no  consideration  is  left  to  support  the  promise. 
The  condition  is  the  sole  consideration  for  the  promise,  and, 
if  that  is  illegal,  the  promise  falls  with  it.  Even  if  the  con- 
sideration were  invalid  only  in  part,  the  same  result  would 
follow,  the  promise  being  indivisible.  Bish.  Cont  §§  74, 
487 ;  8  Am.  &  Eng.  Enc.  Law,  886 ;  Greenh.  Pub.  Pol.  rule  24. 
No  element  of  the  contract  as  actually  made  between  the  par- 
ties remains  to  be  enforced.  A  court  of  equity  cannot  make 
a  new  contract  for  them,  nor  can  it  destroy  the  substance  of 
the  one  which  they  have  entered  into,  and  at  the  same  time 
preserve  the  contract  obligation.  Kecovery  upon  the  vouch- 
ers in  question,  with  the  conditions  imfulfilled,  would  have 
that  effect,  and  must  be  denied  in  equity  as  well  as  in  law. 
Klein  v.  Insurance  Co.j  104  U.  S.  88,  91. 

2.  The  second  and  final  proposition  calls  for  the  applica- 
tion of  the  equitable  doctrine  on  which  assiunpsit  may  be 
maintained  as  for  money  had  and  received,  and  the  right  to 
this  remedy  must  be  found  in  the  original  transactions  and 
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circumstances  tinder  which  the  payments  were  made  to  ilie 
Distilling  &  Cattle-Feeding  Company.  These  were,  on  their 
face,  simple  contracts  of  bargain  and  sale,  and  the  only  pay- 
ments referred  to  were  made  upon  distinct  purchases  of  sup- 
plies at  stipulated  prices.  These  goods  were  legitimate  sub- 
jects of  trade,  and  tiiere  was  no  illegality  in  the  nature  of  the 
contract  of  purchase.  There  is  no  pretense  that  the  pur- 
chaser was  either  deceived  or  mistaken.  On  the  contrary, 
his  purchase,  so  far  as  appears,  was  in  exact  compliance  both 
with  his  expectations  and  his  bargain.  It  is  not  asserted 
that  fraud  entered  directly  into  any  of  these  transactions; 
nor  is  there  impeachment  for  any  cause,  except  upon  the 
hypothesis  for  which  the  appellants  contend,  by  way  of  col- 
lateral attack  namely:  (1)  That  an  unlawful  combinati(Mi 
enabled  the  seller  to  control  and  arbitrarily  fix  prices  upon 
nine-tenths  of  the  distillery  products  of  the  coimtry;  (2) 
that  the  exigencies  of  business  on  the  part  of  the  purchasers 
constrained  them  to  deal  .with  this  combination;  (3)  that  the 
amount  named  in  the  vouchers  as  rebate  was  beycmd  the  fair 
price,  and  a  distinct  addition  to  the  price  which  was  imposed 
and  withheld  to  secure  continuance  of  the  trade.  And  upon 
the  line  of  testimony  introduced  as  tending  in  some  measure 
to  show  this  state  [829]  of  facts  tne  appellants  rest  their 
right  to  recover  the  alleged  excess  in  the  prices  paid,  ab 
money  paid  under  constraint  or  duress.  Without  consider- 
ing whether  the  testimony  referred  to  was  either  admissible 
under  the  issues,  or  of  the  effect  alleged,  and  conceding,  for 
the  purposes  of  the  case,  the  truth  of  each  of  the  above 
propositions  of  fact,  there  can  be  no  recovery  of  the  money 
so  paid,  for  the  reason  that  no  actual  duress  is  shown,  and  no 
element  exists  to  make  the  payment  involuntary  or  compul- 
sory. Radich  V.  Hutckina^  95  U.  S.  210,  213;  Lonergan  v. 
Buford,  148  U.  S.  581, 590, 13  Sup.  Ct.  684 ;  6  Am.  &  Eng.  Enc. 
Law,  57,  tit.  "  Duress,"  and  cases  cited.  In  Radich  v.  Huteh- 
ins^  supraj  it  is  said : 

"To  constitute  the  coercion  or  duress  which  wiU  be  r^arded  as 
sufficient  to  make  a  payment  Involuntary,  .  .  .  there  must  be  some 
actual  or  threatened  exercise  of  power  possessed,  or  believed  to  be 
possessed,  by  the  party  exacting  or  receiving  payment,  over  the  per- 
son or  property  of  another,  from  which  the  latter  has  no  other  means 
of  immediate  relief  than  by  making  the  pajrment  As  stated  by  the 
court  of  appeals  of  Maryland,  the  doctrine  established  by  the  author!- 
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ties  is  that  'a  payment  is  not  to  be  regarded  as  compulsory,  imless 
made  to  emancipate  the  person  or  property  from  an  actual  and  ex- 
isting duress  imposed  upon  it  by  the  party  to  whom  the  money  is 
paid.'  Mayor,  etc.,  y.  Lefterman,  4  Gill,  425 ;  Brumagim  y.  TiUinghast, 
18  GaL  265 ;  Mays  y.  Oinctnnati,  1  Ohio  St  268." 

In  the  case  at  bar  neither  the  persons  nor  the  property  of 
the  purchasers  were  within  the  physical  control  of  the  sellers 
when  the  contracts  of  purchase  were  entered  into,  or  when 
the  payments  were  made  thereupon,  and  in  the  eye  of  the  law 
the  transactions  were  voluntary.  At  the  utmost,  the  cir- 
cumstances here  assumed  show  an  urgent  need  for  the  goods 
to  keep  up  their  stock  and  continue  in  trade,  and  to  that  end 
a  business  necessity  to  make  their  purchases  from  the  illegal 
combination,  because  it  so  far  controlled  the  market  that  they 
had  reason  to  fear  disastrous  results  if  supplies  were  sought 
elsewhere.  However  urgent  this  need  may  have  seemed  for 
preservation  of  business  interests,  it  cannot  operate  to  change 
the  payment  made  upon  such  purchases  from  the  voluntary 
character  impressed  by  the  contract  into  the  involuntary 
payment  which  may  be  reclaimed.  Emery  v.  City  of  Lowell j 
127  Mass.  138,  140;  Gnstin  v.  City  of  Viroqua^  67  Wis.  314, 
320,  80  N.  W.  515,  and  cases  cited;  6  Am.  <Sb  Eng.  Enc.  Law, 
71.  As  the  purchaser  elected  to  take  the  goods  upon  the 
terms  fixed,  and  with  all  the  circumstances  in  mind,  his 
rights  must  be  measured  by  the  contract,  and  not  by  the 
motives  which  influenced  either  party  to  enter  into  it  If 
the  seller  took  advantage  of  his  necessities,  and  made  the 
price  excessive,  it  would  be  subversive  of  the  well-established 
rules  which  govern  contract  rights  to  receive  testimony  of 
such  circumstances,  to  so  modify  the  terms  agreed  upon,  and 
allow  recovery  of  the  excess  in  price.  In  the  case  of  an 
injurious  combination  of  the  nature  asserted  here,  the  remedy 
is  by  well-recognized  and  direct  proceedings;  but  one  who 
voluntarily  and  knowingly  deals  with  the  parties  so  com- 
bined cannot,  on  the  one  hand,  take  the  benefit  of  his  bargain, 
and,  on  the  other,  have  a  right  of  action  against  the  seller 
for  the  money  paid,  or  any  part  of  it,  either  upon  the  ground 
that  the  combination  was  illegal,  or  that  its  prices  were  un- 
reasonable. We  are  of  opinion  that  no  foundation  is  es- 
tablished for  either  set  of  claims,  and  the  decree  thereupon  Ib 
affirmed. 
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[669]  SOUTHERN  INDIANA  EXP.  CO.  'o.  UNITED 
STATES  EXP.  CO.  ET  AL.« 

(Circuit  Ck)urt,  D.  Indiana.    August  4»  189a) 
[88  Fed.,  659.] 

Oabbiebs  of  Goods — ^Duties  of  Ck>Ni7EcnNa  Lmss  Iinm  Sb. — The 
rules  of  tlie  common  law  do  not  require  a  carrier  to  receive  goods 
for  carriage,  either  from  a  consignor  or  a  connecting  carrier,  with- 
out prepayment  of  its  charges  if  demanded,  nor  to  advance  the 
charges  of  a  connecting  carrier  from  which  it  receives  goods  in  the 
course  of  transportation;  nor  can  it  be  required  to  extend  such 
credit  or  make  such  advances  to  one  connecting  carrier  because  It 
does  so  to  another.^ 

[660]  Same — Express  Companies — Interstate  Commebce  Act. — ^The 
interstate  commerce  act  does  not  apply  to  independent  express  com- 
panies not  operating  railway  lines. 

Monopolies — Anti-Trust  Law — Remedies. — ^The  anti-trust  law  of  July 
2,  1890,  does  not  authorize  a  court  of  equity  to  entertain  a  bill  by 
a  private  party  to  enforce  its  provisions,  his  remedy  being  by  an 
action  at  law  for  damages. 

Carriers — Express  Companies — Indiana  Statute. — ^The  statute  of 
Indiana  prescribing  the  duties  of  railroads  with  reference  to  int^- 
sectlng  lines  (2  Burns'  Rev.  St.  1894,  %  5153;  Rev.  St  1881,  \  8903) 
has  no  application  to  express  companies. 

Same — Custom — Sufficiency  of  Allegation. — In  a  bill  against  three 
express  companies,  an  allegation  of  a  custom  between  defendants 
to  receive  goods  from  each  other  for  transportation  without  pre- 
payment of  charges,  and  to  advance  back  charges  to  each  other.  Is 
not  an  allegation  of  a  general  custom  of  the  business,  which  would 
bind  defendants  to  pursue  the  same  method  with  other  oompanies. 

This  was  a  bill  by  the  Southern  Indiana  Express  Company 
against  the  United  States  Express  Company  and  othors. 
Heard  on  demurrer  to  bill. 

Joseph  H.  Shea  and  Francis  M.  TrissaU^  for  complainant 

Baker  <&  Daniels^  for  defendants. 

Baker,  District  Judge. 

This  bill  is  filed  by  the  Southern  Indiana  Express  Com- 
pany, a  corporation  organized  and  existing  under  the  laws 

•  Affirmed  by  Circuit  Court  of  Appeals,  Seventh  Circuit  (92  Fed., 
1022).    Memorandum  decision.    See  p.  993. 
»  Syllabus  copyrighted,  1898,  by  West  Publishing  Ca 


Digitized  by 


Qoo^^ 


80UTHBBN  IND.  EXP.   00.   V.  U.  8.  EXP.  00.         868 
Opinion  of  the  Court 

of  the  state  of  Indiana,  against  the  United  States  Ilxpraas 
Company,  the  American  Express  Company,  the  Adams  Ex- 
press Company,  and  certain  individual  defendants,  alleged 
to  be  officers  and  stockholders  in  said  companies.  The  ex- 
press companies  are  alleged  to  be  joint-stock  associations 
organized  under  the  law  of  the  state  of  New  York,  which 
is  as  follows: 

''Any  joint-8todi[  company  or  association  consisting  of  seyen  or  more 
shareholders  or  persons  may  sue  and  be  sued  in  the  name  of  the  presi- 
dent or  treasurer  for  the  time  being  of  such  joint-stock  company  or 
association ;  and  all  suits  and  proceedings  so  prosecuted  by  or  against 
such  joint-stock  company  or  association,  and  the  service  of  all  process 
or  papers  In  such  suits  and  proceedings  on  the  president  or  treasurer, 
for  the  time  being,  of  such  joint-stock  company  or  association,  shaU 
hare  the  same  force  and  effect  as  regards  the  joint  rl^^ts,  property 
and  effects  of  such  joint-stock  company  or  association,  as  if  such 
suits  and  proceedings  were  prosecuted  in  the  names  of  all  the  share- 
holders and  associates  in  the  manner  now  proYided  by  law." 

The  bill  alleges  that  the  defendant  companies  have  been  for 
many  years  engaged  in  the  express  business,  and  in  carrying 
articles  of  trade  and  commerce  over  railroads  under  contracts 
with  them,  and  have  been  declared  by  the  law  of  this  and 
other  states  to  be  common  carriers,  subject  to  all  the  lia- 
bilities, and  bound  to  perform  all  the  duties,  of  such  common 
carriers;  that  the  complainant  entered  into  a  contract  with 
the  Southern  Indiana  Railway  Ccnnpany,  a  railway  located 
wholly  within  this  state,  to  carry  on  an  express  business  over 
said  railway  for  five  years  from  and  after  June  80, 1898 ;  that 
the  defendant  companies  carry  on  an  express  business  over 
railroads  which  connect  with  the  Southern  Indiana  Railway, 
and  that  the  express  business  originating  on  the  line  of 
railway  over  which  the  complainant  carries  on  its  business 
cannot  be  transported  to  its  destination  without  pass- 
[661  ]  ing  over  one  or  more  of  the  lines  of  railway  over  which 
some  one  of  the  defendant  companies  carries  on  its  business; 
that  the  usage,  long  established,  over  the  Southern  Indiana 
Railway  by  the  defendants,  as  well  as  long,  continuously, 
universally,  and  uninterruptedly  established  by  them  over 
the  lines  of  railway  on  which  they  carry  on  their  business, 
was  to  receive  and  deliver  to  eadi  other  packages  for  points 
beyond  their  own  routes,  so  that  a  package  for  a  distant 
point  is  transferred  from  one  express  company  to  another  as 
often  as  required  to  reach  its  destination,  and  is  taken  by  one 
1087(y»--fi.  Doc  111,  e2-l,  vol  ] 
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continuous  and  unbroken  carriage,  and,  to  facilitate  prompt- 
ness and  simplicity  in  transfers  from  one  company  to  anotlier, 
the  receiving  company  pays  to  the  tendering  company  all 
charges  which  have  accrued  for  carriage  to  the  point  of  ten- 
der, known  as  "  accrued  charges  "  or  "  advance  charges,''  so 
that  the  company  having  advanced  all  the  accrued  charges 
receives  from  the  consignee  and  retains  the  whole  amount  of 
charges  to  the  point  of  destination;  that  another  of  such 
established  customs  and  usages  is  to  receive  and  forward 
packages  from  each  others'  lines  to  consignees  at  points  of 
destination  over  the  lines  of  the  others  without  requiring  the 
prepayment  of  charges  from  the  consignor  or  the  company 
to  which  the  package  is  delivered  to  be  forwarded;  that 
another  of  the  customs  and  usages  established  is  the  fixing  and 
publication  of  tariff  charges  for  carrying  packages  from  and 
to  all  points,  which  tariffs  are  divided  pro  rata  between  eadi 
of  the  companies  handling  the  package.  The  bill  then  pro- 
ceeds to  aver  that  these  usages  and  methods  of  doing  busi- 
ness were  safe,  reasonable,  and  essential  to  the  quick  and 
simple  transfer  of  packages,  and  to  the  transaction  of  the 
express  business,  and  that  any  company  denied  the  facilities 
thus  afforded  would  be  unable  to  compete  in  the  same  busi- 
ness with  another  company  which  could  avail  itself  of  such 
usages,  and  could  not  do  a  general  express  business  so  as 
adequately  to  accomodate  the  public.  The  bill  then  proceeds 
to  allege  that  the  defendant  companies  refuse,  when  articles 
of  trade  and  commerce  carried  by  the  complain  [an]  t  are4»n- 
dered  to  the  defendants,  to  pay  the  accrued  charges,  or  to  re- 
ceive and  transport  to  their  destination  any  such  articles 
without  the  prepayment  of  the  charges  for  such  transfers. 
The  prayer  of  the  bill  is  that  the  defendants  may  be  enjoined 
and  restrained  from  refusing  to  receive  any  and  all  parcels 
offered  or  delivered  to  them  by  complainant  for  transporta- 
tion and  delivery  to  consignees,  and  from  demanding  prepay- 
ment of  their  charges  for  such  transportation,  and  from  re- 
taining and  withholding  from  the  complainant  all  sums  of 
money  known  as  accrued  charges  for  express  matter  delivered 
to  them  by  the  complainant,  and  from  refusing  to  or  retain- 
ing from  the  complainant  the  reasonable  pro  rata  part  of  the 
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charges  and  compensation  complainant  may  earn  upon  ex- 
press business  originating  off  its  line. 

The  grounds  upon  which  these  claims  for  injunctiye  relief 
are  predicated  are:  (1)  That  such  is  the  duty  of  common 
carriers  at  common  law;  (2)  that  such  is  their  duty  under 
the  interstate  commerce  act;  (8)  that  such  is  the  require- 
ment of  the  anti-trust  law;  (4)  that  such  duty  is  imposed 
upon  them  by  the  custom  and  usage  set  up  in  the  bilL 

The  defendant  companies  have  demurred  to  the  bill  and 
the  amendment  thereto,  on  the  ground  that  the  court  is  with- 
out jurisdiction,  [662]  and  also  because  the  bill  and  the 
amendment  are  without  equity,  on  the  facts  stated. 

Waiving,  without  deciding,  the  question  of  jurisdiction, 
the  court  is  of  opinion  that  the  bill  cannot  be  maintained  on 
any  one  of  the  above-stated  grounds. 

1.  There  is  no  principle  of  the  common  law  requiring  a 
common  carrier  receiving  articles  of  trade  and  commerce 
from  a  connecting  line  to  advance  or  assume  the  payment  of 
the  charges  accrued  thereon  for  the  transportation  of  such 
articles  from  the  point  of  origin  to  the  connecting  line.  If 
it  does  thus  pay  or  assume  such  accrued  charges,  it  can  retain 
a  lien  upon  &e  property  transported  for  their  payment 
as  well  as  for  the  payment  of  the  charges  due  to  itself  for 
such  transportation.  An  express  company,  like  any  other 
common  carrier,  has  a  right  to  demand  that  its  charges  for 
transportation  shall  be  paid  in  advance,  and  is  under  no 
obligation  to  receive  goods  for  transportation  unless  such 
charges  are  paid  if  demanded.  Nor  is  such  express  company 
under  any  obligation  to  pay  to  the  tendering  company  the 
charges  due  to  it  for  its  services  in  transporting  such  articles 
of  trade  and  commerce  from  the  point  of  origin  to  the  point 
of  tender.  It  is  true  that  the  general  practice  is  to  collect 
the  charges  upon  delivery  of  the  goods  to  the  consignee,  and, 
when  goods  are  received  without  payment  in  advance  being 
demanded,  it  becomes  the  duty  of  the  carrier  to  transport 
them  to  their  destination,  or  to  deliver  them  to  the  next  re- 
ceiving carrier.  Receiving  the  goods  for  transportation 
without  any  demand  for  prepayment  of  charges  constitutes 
a  waiver  of  such  right    The  carrier  holds  a  lien  upon  the 
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goods  for  payment  of  charges,  and,  in  case  of  a  deliviNy  of 
them  to  the  consignee  before  payment,  it  can  hold  him  re- 
sponsible therefor.    The  same  rule  applies  whether  the  ar- 
ticles of  trade  and  commerce  are  received  from  the  original 
consignor  or  from  a  connecting  carrier.    An  express  com- 
pany, in  the  absence  of  contract,  is  under  no  obligation  to 
receive  and  transport  for  the  original  consignor,  or  to  con- 
tinue the  transportation  for  a  connecting  carrier,  without 
the  prepayment  of  its  charges  if  demanded.    The  furnishing 
of  equal  facilities,  without  discrimination,  does  not  require 
a  common  carrier  to  advance  money  to  all  other  carriers  <m 
the  same  terms,  nor  to  give  credit  for  the  carriage  of  articles 
of  trade  and  commerce  to  all  carriers  because  it  extends 
credit  for  such  services  to  others.    Oregon  Short-Line  dk 
U.  N.  Ry.  Co.  V.  Northern  Pac.  R.  Co.,  9  C.  C.  A.  409,  61 
Fed.  158;  Id.,  51  Fed.  465;  Little  Rock  <6  M.  R.  Co.  v.  8t. 
Louis  S.  W.  Ry.  Co.,  11  C.  C.  A.  417,  63  Fed.  775;  LittU 
Rock  c&  M.  R.  Co.  V.  St.  Louis,  L  M.  <&  S.  Ry.  Go.j  41  Fed. 
659. 

2.  The  interstate  commerce  act  has,  so  far  as  express  com- 
panies not  operating  railway  lines  are  concerned,  wrought 
no  change  of  the  common  law  in  this  regard.  At  an  early 
day  the  question  was  raised  whether  express  companies  were 
subject  to  the  provisions  of  the  interstate  commerce  act,  and, 
after  full  argument  and  deliberate  consideration,  the  inter- 
state commerce  conmiission  unanimously  decided  that  the 
act  did  not  apply  to  express  companies  properly  so  termed; 
that  is,  to  say,  to  independent  organizations  that  carried  on 
an  express  or  parcel  business  in  the  usual  manner,  and  whidi 
did  not  operate  railway  lines.  In  re  Express  Companies, 
1  Interst.  Commerce  Com.  R.  349.  [668]  This  case  was  de- 
cided on  December  28,  1887.  The  commission  shortly  there- 
after called  the  attention  of  congress  to  their  ruling,  and 
suggested  such  an  amendment  of  the  law  as  would  place  ex- 
press companies  within  their  jurisdiction;  but,  although 
more  than  10  years  have  elapsed,  congress  has  taken  no  action 
on  the  subject.  The  same  conclusion  was  reached  in  U.  S.  v. 
Morsman,  42  Fed.  448.  After  a  careful  consideration  of 
the  question,  I  see  no  reason  to  doubt  the  correctness  of  the 
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conclusions  reached  in  these  cases.  Under  the  ayerments 
of  the  bill,  it  is  manifest  that  neither  of  the  express  com- 
panies is  affected  by  the  interstate  commerce  act 

8.  The  anti-trust  law  of  July  2,  1890,  has  wrought  no 
such  change  in  the  law  as  will  enable  the  court  to  enforce  its 
provisions  in  favor  of  a  private  party  by  a  bill  in  equity. 
Under  this  act,  the  only  remedy  given  to  any  other  party 
than  the  government  of  the  United  States  is  an  action  at  law 
for  threefold  damages,  with  costs  and  attorney's  fees,  and 
the  only  party  entitled  to  maintain  a  bill  in  equity  for  in- 
junctive relief  for  an  alleged  violation  of  its  provisions  is 
the  United  States  by  its  district  attorney,  on  the  authoriza- 
tion of  the  attorney  general.  Gulf^  O.  <&  S.  F.  By.  Co.  v. 
Miami  S.  S.  Co.,  30  C.  C.  A.  142,  86  Fed.  407,  and  cases  there 
cited. 

Nor  does  section,  5168,  2  Bums'  Rev.  St  1894  (section 
8903,  Rev.  St.  1881),  aid  the  complainnt's  contenticHi.  The 
sixth  paragraph  of  that  section  is  as  follows: 

"Every  such  corporation  shall  possess  the  general  powers  and  be 
subject  to  the  liabilities  and  restrictions  expressed  in  the  special 
powers  following:  ♦  ♦  ♦  To  cross,  intersect,  join  and  unite  Its 
railroad  with  any  other  railroad  before  constructed  at  any  other 
point  on  Its  route  and  upon  the  grounds  of  such  other  raUway  com- 
pany, with  the  necessary  turnouts,  sidings,  switches  and  other  con- 
veniences In  furtherance  of  the  objects  of  its  connections;  and 
every  company  whose  railroad  Is  or  shall  be  hereafter  intersected 
by  any  new  railroad,  shall  unite  with  the  owners  of  such  new  raU- 
road  In  forming  such  Intersection  and  connections  and  grant  the 
facilities  aforesaid." 

This  paragraph  plainly  is  not  applicable  to  express  com- 
paines  which,  like  these  defendants,  do  not  own,  control,  or 
operate  a  railroad  line,  but  which  simply  contract  for  space 
on  railroad  trains  for  the  transportation  of  articles  of  trade 
and  commerce  committed  to  their  care.  Besides,  the  con- 
nections and  facilities  referred  to  are  manifestly  the  physical 
connections  essential  to  constitute  the  two  railroads  connect- 
ing lines.  Such  is  the  view  of  the  supreme  court  of  this 
state.  Lake  Shore  cfe  M.  S.  Ry.  Go.  v.  Cincinnati^  W.  cfe  M. 
Ry.  Co.,  116  Ind.  578, 19  N.  E.  440;  Chicago,  St.  L.  cfe  P.  R. 
Co.  V.  Cincinnati,  W.  cfe  M.  Ry.  Co.,  126  Ind.  513,  26  N.  E. 
204.  The  same  view  of  a  very  similar  provision  of  the 
constitution  of  Colorado  was  taken  by  the  supreme  court  of 
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the  United  States  in  Atchison^  T.  <&  S.  F.  By.  Co.  ▼.  Dewnet 
d  N.  O.  R.  Co.y  110  U.  8.  667, 4  Sup.  Ct  185. 

4.  There  is  not  shown  by  the  averments  of  the  bill  and  tlie 
amendment  to  be  any  such  custom  or  usage  as  would  justify 
the  court  in  granting  the  relief  prayed  for.    The  right  of 
the  complainant  to  such  relief  depends  upon  its  showing 
the  existence  of  a  custom  or  usage  having  the  force  of  law 
in  the  express  business  of  the  country.    It  is  not  enough  to 
allege  and  prove  a  custom  or  usage  among  one  or  more 
express  companies  to  pay  accrued  charges  by  the  receiving 
company,   [664]   or  to  transport  without  prepayment   of 
charges  to  the  point  of  destination.    Before  a  custom  or 
usage  can  acquire  the  force  of  law,  it  must  appear  that  it  is 
general  and  uniform  in  the  business  to  be  affected  bj   it^ 
and  that  such  custom  or  usage  has  been  peaceably  acquiesced 
in  without  dispute  for  a  long  period  of  time.    The  custom 
or  usage  set  out  in  the  bill  is  not  shown  to  be  of  this  char- 
acter.   It  is  certainly  beyoiSd  the  power  of  the  defendants, 
by  any  custom  or  usage  established  between  themselves,  to 
compel  all  other  express  companies  in  this  country  to  sub- 
mit to  the  customs  and  usages  which  they  have  adopted. 
Nor  because  the  defendants  consent  to  pay  accrued  charges 
between  themselves,  and  to  continue  the  carriage  of  articles 
of  trade  and  commerce  to  their  destination  without  prepay- 
ment, can  they  be  required  to  do  the  same  for  all  others. 
While  the  method  of  doing  business  alleged  to  exist  between 
the  three  defendant  express  companies  is  certainly  highly 
advantageous  to  the  prompt  and  speedy  transportation  of 
parcels  and  packages,  the  law  cannot  compel  them  to  con- 
tinue this  method  of  doing  business,  even  between  them- 
selves, much  less  as  between  themselves  and  others  with 
whom   heretofore   they   have   had   no   business   relations. 
Whether  such  a  duty  can  be  imposed  by  legislative  enact- 
ment we  need  not  consider,  for  no  such  exercise  of  power 
has  as  yet  been  attempted. 

In  the  opinion  of  the  court,  the  demurrer  must  be  sus- 
tained, and,  as  no  amendment  can  make  a  better  case,  the 
bill  and  the  amendment  will  be  dismissed,  at  complainant's 
costs. 
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[1080]  UNITED  STATES  v.  JOINT  TRAFFIC  ASS'N. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  19,  1897.)    No.  92. 

[89  Fed.,  lQ2a] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York.  Wallace  Macfarlane,  U.  S. 
Atty.  Charles  Howland  Russell,  AUen  McCuUoh,  Ashbel 
Oreen,  Frank  Loomis,  and  Carter  &  Ledyard,  for  appellee. 
No  opinion.  Afltened.  See  76  Fed.  896  [(p.  615),  also  171 
U.  S.  606]. 

[Copyright,  1899,  by  West  Publishing  Co.] 


[606]  UNITED  STATES  v.  JOINT  TRAFFIC  ASSO- 

CIATION.^ 

APPEAL  FROM  THE  CIRCUIT  COURT  OP  APPEALS  FOR  THE  SECOND 

CIRCUIT. 

No.  84.    Argued  February  24,  25,  1898.— Decided  October  24,  1808. 

[171  U.  S.,  505.] 

Thirty-one  railroad  companies,  engaged  In  transportation  between 
Chicago  and  the  Atlantic  coast,  formed  themselves  into  an  associa- 
tion known  as  the  Joint  Traffic  Association,  by  which  th^y  agreed 
that  the  association  should  have  Jurisdiction  over  competitlYe  traffic, 
except  as  noted,  passing  through  the  western  termini  of  the  trunk 
lines  and  such  other  points  as  might  be  thereafter  designated,  and  to 
fix  the  rates,  fares  and  charges  therefor,  and  from  time  to  time 
change  the  same.  No  party  to  the  agreement  was  to  be  permitted 
to  dOYlate  from  or  change  those  rates,  fares  or  charges,  and  its  action 
in  that  respect  was  not  to  affect  rates  disapproved,  except  to  the  ex- 
tttit  of  its  Interest  herein  over  is  own  road.  It  was  further  agreed 
that  the  powers  so  conferred  upon  the  managers  should  be  so  con- 
strued and  exercised  as  not  to  permit  violation  of  the  Interstate 
Commerce  Act,  and  that  the  managers  should  cooperate  with  the 
Interstate  Commerce  Commission  to  secure  stability  and  uniformity 
in  rates,  fares,  charges,  etc  The  managers  were  given  power  to  de- 
cide and  enforce  the  course  which  should  be  pursued  with  ccmnect- 
ing  companies,  not  parties  to  the  agreement,  which  declined  or. failed 
to  observe  the  established  rates.  Assessments  were  authorized  in 
order  to  pay  expenses,  and  the  agreement  was  to  take  effect  January 

«  Bill  to  enjoin  the  execution  of  an  agreement  claimed  to  be  in  viola- 
tion of  the  interstate  commerce  act  dismissed  by  Circuit  Court  for  the 
Southern  District  of  New  York  (76  Fed.,  896).  See  p.  615.  Decree 
affirmed  by  Circuit  Court  of  Appeals,  Second  Circuit  (89  Fed.,  1920), 
memorandum  decision.    See  above. 
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1, 1898p  and  to  oontlnae  in  existence  tor  flye  years.  The  bill,  filed  on 
behalf  of  the  United  States,  sought  a  judgment  declaring  that  agree- 
ment void.    Held, 

(1)  That  npon  comparing  this  agreement  with  the  one  set  forth  In 

United  States  t.  Trans-Missouri  Freight  Association,  166  U.  8. 
290,  the  similarity  between  them  suggests  that  a  similar  re- 
sult should  be  reached  in  the  two  cases,  as  the  point  now 
taken  was  urged  in  that  case,  and  was  then  intentionally  and 
necessarily  decided ; 

(2)  That  so  far  as  the  establishment  of  rates  and  fares  is  concerned 

there  is  no  substantial  difference  between  this  agreement  and 
the  one  set  forth  in  the  Trans-Missouri  case; 

(3)  That  Congress,  with  regard  to  the  interstate  commerce,  and  in 

the  course  of  regulating  it  in  the  case  of  railroad  corporations, 
has  the  power  to  say  that  no  contract  or  combination  shall  be 
legal,  which  shall  restrain  trade  and  commerce,  by  shutting 
out  the  operation  of  the  general  law  of  competition.* 

[43  L.  ed..  259.]  » 

LThe  right  of  a  railroad  company  in  a  Joint-traffic  association  to  devi- 
ate from  the  rates  prescribed,  provided  it  acts  on  a  resolution  of  its 
board  of  directors  and  serves  a  copy  thereof  on  the  managers  of  the 
association,  who,  upon  Its  receipt,  are  required  to  **  act  promptly  for 
the  protection  of  the  parties  hereto,  does  not  relieve  the  associa- 
tion from  condemnation  as  an  illegal  restraint  of  competiticm,  as  the 
privilege  of  deviating  from  the  rates  would  be  exercised  upon  pain 
of  a  war  of  competition  against  it  by  the  whole  association.] 

[Congress  has  the  power  to  prohibit,  as  in  restraint  of  interstate  com- 
merce, a  contract  or  combination  l)etween  competing  railroad  com- 
panies to  establish  and  maintain  interstate  rates  and  fares  for  the 
transportation  of  freight  and  passengers  on  any  of  the  railroads 
parties  to  the  contract  or  combination,  even  though  the  rates  and 
fares  thus  established  are  reasonable.] 

[Congress  has  power  to  forbid  any  agreement  or  combination  among 
or  between  competing  railroad  companies  for  interstate  oommeroe, 
by  means  of  which  competition  was  prevented.] 

[The  constitutional  freedom  of  contract  as  to  the  use  and  manage- 
ment of  property  does  not  include  the  right  of  railroad  companies  to 
combine  as  one  consolidated  and  powerful  association  for  the  pur- 
pose of  stifling  competition  among  themselves,  and  of  thus  keeping 
their  rates  and  charges  higher  than  they  might  otherwise  be  under 
the  laws  of  competition,  even  if  their  rates  and  charges  are 
reasonable.] 

a  The  foregoing  syllabus  and  the  abstracts  of  arguments  copyrighted, 
1898,  by  Banks  &  Bros. 

»  The  following  paragraphs  inclosed  in  brackets  comprise  the  sylla- 
bus to  this  case  in  the  U.  S.  Supreme  Court  Reports,  Book  43,  p.  2Q0l 
Copyrighted,  1899,  by  The  Lawyers'  Co-Operative  Publishing  Go. 
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[The  statute  under  review  la  a  legitimate  exercise  of  the  power  of 
Congress  over  interstate  commerce,  and  a  valid  regulation  thereof.] 

[An  agreement  of  railroad  companies  which  directly  and  effectually 
prevents  competition  la,  under  the  statute,  in  restraint  of  trade,  not- 
withstanding the  possibility  that  a  restraint  of  trade  ml^ht  also 
follow  unrestricted  competition,  which  might  destroy  weaker  roada 
and  give  the  survivor  power  to  raifie  rates.] 

The  bill  was  filed  in  this  case  in  the  Circuit  Court  of  the 
United  Stat-es  for  the  Southern  District  of  New  York  for  the 
purpose  of  obtaining  an  adjudication  that  an  agreement 
[506]  entered  into  between  some  thirty-one  different  railroad 
companies  was  illegal,  and  enjoining  its  further  execution. 

These  railroad  companies  formed  most  (but  not  all)  of  the 
lines  engaged  in  the  business  of  railroad  transportation  be- 
tween Chicago  and  the  Atlantic  coast,  and  the  object  of  the 
agreement,  as  expressed  in  its  preamble,  was  to  form  an  asso- 
ciation of  railroad  companies  "  to  aid  in  fulfilling  the  purpose 
of  the  Interstate  Commerce  act,  to  cooperate  with  each  other 
and  adjacent  transportation  associations  to  establish  and 
maintain  reasonable  and  just  rates,  fares,  rules  and  regulations 
on  state  and  interstate  traffic,  to  prevent  unjust  discrimination 
and  to  secure  the  reduction  and  concentration  of  agencies  and 
the  introduction  of  economies  in  the  conduct  of  the  freight 
and  passenger  service."  To  accomplish  these  purposes  the 
railroad  companies  adopted  articles  of  association,  by  which 
they  agreed  that  the  affairs  of  the  association  should  be  ad- 
ministered by  several  different  boards,  and  that  it  should  have 
jurisdiction  over  all  competitive  traffic  (with  certain  excep- 
tions therein  noted)  which  passed  through  the  western  termini 
of  the  trunk  lines  (naming  them),  and  such  other  points  as 
might  be  thereafter  designated  by  the  managers.  The  duly 
published  schedules  of  rates,  fares  and  charges,  and  the  rules 
applicable  thereto,  which  were  in  force  at  the  time  of  the  exe- 
cution of  the  agreement  and  authorized  by  the  different  com- 
panies and  filed  with  the  Interstate  Commerce  Commission, 
were  reaffirmed  by  the  companies  composing  the  association. 
From  time  to  time  the  managers  were  to  recommend  such 
changes  in  the  rates,  fares,  charges  and  rules  as  might  be 
reasonable  and  just  and  necessary  for  governing  the  traffic 
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ooyered  by  the  agreement  and  for  protecting  the  interests  of 
the  parties  to  the  agreement,  and  a  failure  to  observe  sudi 
recommendations  by  any  of  the  parties  to  the  agreement  was 
to  be  deemed  a  violation  of  the  agreement    No  ccunpany 
which  was  a  party  to  it  was  permitted  in  any  way  to  deviate 
from  or  to  change  the  rates,  fares,  charges  or  rules  set  forth  in 
the  agreement  or  recommended  by  the  managers,  except  by  a 
resolution  of  the  board  of  directors  of  the  company,  and  its 
action  was  not  to  affect  the  rates,  etc,  disapproved,  except  to 
the  ex-  [607]  tent  of  its  interest  therein  over  its  own  road.  A 
copy  of  such  resolution  of  the  board  of  any  company  author- 
izing a  change  of  rates  or  fares,  etc,  was  to  be  inmiediately 
forwarded  by  the  company  making  the  same  to  the  managers 
of  the  association,  and  the  change  was  not  to  beccHne  effective 
until  thirty  days  after  the  receipt  of  such  resolution  by  the 
managers.    Upon  the  receipt  of  such  resolution  the  managers 
were  "  to  act  promptly  upon  the  same  for  the  protection  of 
the  parties  hereto."    It  was  further  stated  in  the  agreement 
that  "  the  powers  conferred  upon  the  managers  shall  be  so  con- 
strued and  exercised  as  not  to  permit  violation  of  the  Inter- 
state Commerce  act,  or  any  other  law  applicable  to  the 
premises  or  any  provision  of  the  charters  or  the  laws  appli- 
cable to  any  of  the  companies  parties  hereto,  and  the  mana- 
gers shall  cooperate  with  the  Interstate  Commerce  Commis- 
sion to  secure  stability  and  uniformity  in  the  rates,  fares, 
charges  and  rules  established  hereunder." 

One  provision  of  the  agreement  was  to  the  effect  that  the 
managers  were  charged  with  the  duty  of  securing  to  each 
company  which  was  a  party  to  the  agreement  equitable  pro- 
portions of  the  competitive  traffic  covered  by  the  agreement, 
so  far  as  it  could  be  legally  done.  The  managers  were  given 
power  to  decide  and  enforce  the  course  which  should  be  pur- 
sued with  connecting  companies,  not  parties  to  the  agreement, 
which  might  decline  or  fail  to  observe  the  rates,  etc,  estab- 
lished under  it,  and  the  interests  of  parties  injuriously  af- 
fected by  such  action  of  the  managers  were  to  be  accorded 
reasonable  protection  in  so  far  as  the  managers  could  reason- 
ably do  so.  When  in  the  judgment  of  the  managers  it  was 
necessary  to  the  purposes  of  the  agreement,  they  might  deter- 
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mine  the  divisions  of  rates  and  fares  between  connecting  com- 
panies who  were  parties  to  the  agreement  and  connections  not 
parties  thereto,  keeping  in  view  uniformity  and  the  equities 
involved. 

Joint  freight  and  passenger  agencies  might  be  organized 
by  the  managers,  and,  if  established,  were  to  be  so  arranged 
as  to  give  proper  representation  to  each  company  party  to  the 
agreement  Sdiciting  or  contracting  passenger  or  freight 
agencies  were  not  to  be  maintained  by  the  companies,  except 
[608]  with  the  approval  of  the  managers,  and  no  one  that  the 
managers  decided  to  be  objectionable  was  to  be  employed  or 
continued  in  an  agency.  The  officials  and  employ^  of  any  of 
the  companies  could  be  examined,  and  an  investigation  made 
when,  in  the  judgment  of  the  managers,  their  information  or 
any  complaint  might  so  warrant  Any  violation  of  the  agree- 
ment was  to  be  followed  by  a  forfeiture  of  the  offending  com- 
pany in  a  sum  to  be  determined  by  the  managers,  which 
should  not  exceed  five  thousand  dollars,  or  if  the  gross  re- 
ceipts of  the  transaction  which  violated  tiie  agreement  should 
exceed  five  thousand  dollars,  the  offending  party  should,  in 
the  discretion  of  the  managers,  forfeit  a  siim  not  exceeding 
such  gross  receipts.  The  sums  thus  collected  were  to  go  to 
the  payment  of  the  expenses  of  the  association,  except  that 
the  offending  company  should  not  participate  in  the  appli- 
cation of  its  own  forfeiture. 

The  agreement  also  provided  for  assessments  upon  the  com- 
panies in  order  to  pay  the  expenses  of  the  association,  and 
also  for  the  appointment  of  commissioners  and  arbitrators 
who  were  to  decide  matters  coming  before  them.  No  one 
retiring  from  the  agreement  before  the  time  fixed  for  its  final 
completion,  except  by  the  unanimous  consent  of  the  parties, 
should  be  entitled  to  any  refund  from  the  residue  of  the  de- 
posits remaining  at  the  dose  of  the  agreement 

It  was  to  take  effect  January  1, 1896,  and  to  continue  in  ex- 
istence five  years,  after  which  any  company  could  retire  upon 
giving  ninety  days'  written  notice  of  its  desire  to  do  so. 

The  bill  filed  by  the  Government  contained  allegations 
showing  that  all  the  defendant  railroad  companies  were  com- 
mon carriers  duly  incorporated  by  the  several  States  through 
which  they  passed,  and  that  they  were  engaged  as  such  car- 
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riers  in  the  transportation  of  freight  and  passengers,  sepa- 
rately or  in  connection  with  each  other,  in  trade  and  conrmeroe 
continuously  carried  on  among  the  several  States  of   the 
Union  and  between  the  several  States  and  the  Territories 
thereof.    The  bill  also  charged  that  the  defendants,  unlaw- 
fully intending  to  restrain  commerce  among  the  several  States 
and  to  prevent  competition  among  the  railroads  named,  in 
respect  to  all  their  [609]  interstate  commerce,^ntered  into  the 
agreement  referred  to  above,  and  it  charged  that  the  agree- 
ment was  an  unlawful  one,  and  a  combination  and  con- 
spiracy,  and  that  it  was  entered  into  in  order  to  terminate  all 
competition  among  the  parties  to  it  for  freight  and  passenger 
traffic,  and  that  the  agreement  unlawfully  restrained  trade 
and  commerce  among  the  several  States  and  Teritories  of 
the  United  States,  and  unlawfully  attempted  to  monopolize 
a  part  of  such  interstate  trade  and  commerce.    The  bill  ended 
with  the  allegation  that  the  companies  were  preparing  to 
put  into  full  operation  all  the  provisions  of  the  agreement, 
and  the  relief  sought  was  a  judgment  declaring  the  agree- 
ment void  and  enjoining  the  parties  from  operating  their 
roads  under  the  same.    The  defendant,  the  Joint  Traffic 
Association,  filed  an  answer   (the  other  defendants  sub- 
stantially adopting  it),  which  admitted  the  making  of  the 
contract,  but  denied  its  invalidity  or  that  it  is  or  was  in- 
tended to  be  an  imlawful  contract,  combination  or  conspiracy 
to  restrain  trade  or  commerce,  or  that  it  was  an  attempt  to 
monopolize  the  same,  or  that  it  was  intended  to  restrain  or 
prevent  legitimate  competition  among  the  railroads  which 
were  parties  to  the  agreement    The  answer,  in  brief,  denied 
all  allegations  of  unlawful  acts  or  of  an  imlawful  intent,  un- 
less the  making  of  the  agreement  itself  was  an  unlawful  act 
The  answer  then  set  forth  in  quite  lengthy  terms  a  general 
history  of  the  condition  of  the  railroad  traffic  among  the  vari- 
ous railroads  which  were  parties  to  the  agreement  at  the 
time  it  was  entered  into,  and  alleged  the  necessity  of  some 
such  agreement  in  order  to  the  harmonious  operation  of  the 
different  roads,  and  that  it  was  necessary  as  well  to  the  public 
as  to  the  railroads  themselves. 

The  case  came  on  for  hearing  on  bill  and  answer,  and  the 
Circuit  Court,  after  a  hearing,  dismissed  the  bill,  and  up<Hi 
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appeal  its  decree  was  affirmed  by  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit,  and  the  Gtovemment  has  ap- 
pealed here. 

Mr.  Solicitor  General  for  appellants. 

The  agreement  violates  the  anti-trust  law,  because  it  creates 
an  association  of  competing  trunk  line  systems,  to  which  is 
[610]  given  jurisdiction  over  competitive  interstate  traffic, 
with  power,  through  a  central  authority,  aided  by  a  skilful 
scheme  of  restrictions,  regulations  and  penalties,  to  establish 
and  maintain  rates  and  fares  on  such  traffic  and  prevent  com- 
petition, thus  constituting  a  contract  in  restraint  of  trade  or 
commerce  among  the  several  States,  as  defined  by  this  court  in 
the  Trans-Missouri  case^  166  U.  S.  290. 

That  case  was  elaborately  argued  and  carefully  considered. 
A  petition  for  a  rehearing  was  presented  and  denied.  The 
decision  has  been  accepted  and  acted  upon  by  the  Depart- 
ments of  the  Government,  and  by  the  courts,  both  state  and 
Federal,  as  definitively  settling  the  meaning  and  scope  of  the 
anti-trust  law  when  applied  to  traffic  associations  among 
competing  interstate  railway  systems.  The  decision  was  not 
only  a  just,  but  an  eminently  salutary  one.  I  shall  not  con- 
cede that  the  principles  it  laid  down  remain  questionable. 
I  shall  not  admit  that  it  is  necessary  for  me,  by  argument,  to 
fortify  the  position  taken  by  this  court  in  that  case. .  The 
anti-trust  law,  as  there  construed,  is  the  law  of  the  land. 

The  wisdom  of  Congress  in  prohibiting  all  agreements  in 
restraint  of  trade  among  interstate  railway  systems  is  even 
more  manifest  now  than  when  the  Trans-Missouri  ease  was 
decided.  At  the  time  of  the  argument  of  the  Trans-Mis- 
souri case^  it  was  still  to  some  extent  a  mooted  question 
whether  the  Interstate  Commerce  Commission  was  empow- 
ered to  determine  what  are  fair  and  reasonable  rates,  and  to 
enforce  such  rates.  This  question  is  no  longer  open.  Inter- 
state Commerce  Gom/mission  v.  N.  0.  <6  Tex.  Pac.  Railway^ 
167  U.  S.  479 ;  Interstate  Commerce  Gom/mission  v.  Alabama 
Midland  Railway,  168  U.  S.  144. 

If  it  be  urged  that  any  illegality  in  the  agreement  is  cured 
by  section  3  of  article  7,  providing  that  "  the  powers  con- 
ferred upon  the  managers  shall  be  so  construed  and  exercised 
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as  not  to  permit  violaticm  of  the  Interstate  Comm^xse  act,  ot 
any  other  law  applicable  to  the  premises,  or  any  provision  of 
the  charters  or  the  laws  applicable  to  any  of  the  companies 
parties  hereto;  and  the  managers  shall  cooperate  with  the 
Interstate  Commerce  Commission  to  secure  stability  and  nni- 
[611]  formity  in  the  rates,  fares,  charges  and  roles  estab- 
lished hereunder.'* 

An  injunction  to  construe  and  exercise  powers  conferred  so 
as  to  permit  no  violation  of  law,  is  an  admission  that  the 
powers  may  be  so  construed  and  exercised  as  to  violate  law. 
If  the  anti-trust  law  prohibited  only  those  contracts  in  un- 
reasonable restraint  of  trade  or  commerce  there  might  be 
saving  force  in  this  section.  But  the  anti-trust  law  prohibits 
aU  contracts  in  restraint  of  trade  or  commerce.  Whether 
the  rates  be  reasonable  or  unreasonable,  an  agreement  pro- 
viding for  their  establishment  and  maintenance  by  an  associa- 
tion of  interstate  railways,  is  prohibited.  The  managers  can 
exercise  none  of  the  essential  powers  conferred  by  the  agree- 
ment without  violating  the  law.  In  the  matter  of  the  essen- 
tial powers,  it  is  not  a  question  of  method  or  degree;  the 
powers  cannot  be  exercised,  because  they  are  in  themselves 
illegal.  The  association  itself  is  illegal.  It  is  formed  for  the 
purpose  of  controlling  certain  competitive  traffic.  The  cen- 
tral authority — ^the  managers — ^is  given  the  power  to  estab- 
lish and  maintain  rates  on  that  traffic  Take  away  from  the 
association  the  power  to  establish  and  maintain  rates,  and 
it  immediately  falls  to  pieces.  It  ceases  to  have  a  raison 
cTetre. 

The  authority  of  the  (jovemm^it  to  maintain  this  suit  is 
sustained  in  United  States  v.  Freight  Association^  166  U.  S. 
290,  348,  citing  in  re  Dehs^  158  U.  S.  564;  Cincinnati^  New 
Orleans^  dkc.  Railway  v.  Interstate  Commerce  Commission^ 
162  U-  S.  184 ;  Texas  <&  Pacific  Railway  v.  Interstate  Com- 
merce Commiissiony  162  U.  S.  197. 

Mr.  James  C.  Carter  (with  whom  was  Mr.  Lewis  Cass 
Ledyard  on  the  brief),  for  the  Joint  Traffic  Association, 
appellee. 

There  are  certain  observations  in  relation  to  the  Anti- 
Trust  act  which  are  properly  to  be  made  before  proceeding 
to  the  argument 
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There  is  no  doubt  that  prior  to  and  at  the  time  of  the  pas- 
[618]  sage  of  this  law  there  were,  as  there  still  are,  certain 
tendencies  in  the  industrial  world  which  drew  widespread 
attention  and  excited,  in  some  minds,  much  alarm.  Many 
industries  were  seen,  or  supposed,  to  be  under  the  control  of 
great  aggregations  of  capital,  either  in  the  hands  of  individ- 
aals  united  under  some  form  of  agreement,  partnership  or 
other,  or  contributed  as  the  capital  of  corporate  bodies. 
Some  of  the  most  conspicuous  were  called  by  the  vague  name 
of  "  trusts,"  and  this  term  came  to  be  employed,  in  a  general 
way,  to  designate  all  of  them.  For  obvious  reasons,  and 
quite  aside  from  the  question  whether  their  objects  and 
effects  are  mischievous  or  beneficial,  such  combinations  of 
capital  are  not  popular,  and  the  designation  ^' trust"  came 
to  be  a  rather  reproachful  one. 

Undoubtedly  it  may  be  possible  for  a  large  aggregated 
capital  to  wield  a  greater  power  in  many  ways  than  would  be 
possible  for  the  same  amount  distributed  among  many  sep- 
arate owners  or  managers,  and  the  suspicion  was  entertained 
that  such  power  was  employed  in  controlling  markets,  and 
perhaps  in  controlling  legislation,  and  it  was  also  thought  to 
be  an  instrumentality  by  which  the  unequal  distribution  of 
wealth  was  fostered  and  increased.  The  disfavor  thus  ex- 
cited was,  as  was  natural,  turned  to  political  account.  Those 
opposed  to  a  protective  tariff  charged  upon  its  advocates 
that  they  were  favoring  and  stimulating  trusts,  and  the  lat- 
ter felt  the  need  of  repelling  the  charge  by  doing  something 
to  show  that  they  wepe  the  declared  enemies  of  trusts. 

Under  such  circumstances  it  was  quite  natural  that 
schemes  of  legislation  aimed  against  these  supposed  public 
enemies  should  be  started,  and  any  opposition  to  them  would 
naturally  draw  upon  the  authors  of  it  the  reproach  that 
they  were  the  friends  and,  perhaps,  the  paid  defenders,  of 
these  powerful  interests. 

While,  therefore,  all,  or  nearly  all,  professed  themselves 
in  favor  of  repressive  legislation,  the  question  what  legis- 
lation could  be  contrived  was  a  difficult  one  and  suggested 
some  difficult  questions.  How  was  a  ^^ trust"  to  be  l^ally 
defined  so  that  a  prohibition  of  it  should  not  include  a  pro- 
hibition of  [613]  the  exercise  of  the  clearest  constitutional 
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rights?  Congress,  surely,  could  not  prev^it  the  creatioii 
of  corporations  under  state  laws,  or  limit  the  capacity  of 
forming  partnerships,  or  in  any  manner  interfere  with  the 
internal  business  of  States.  And  was  it  certain  that  these 
so  called  trusts  were,  in  every  instance,  necessarily  mischiev- 
ous? Indeed,  sensible  legislators  for  tiie  most  part  und^- 
stood  very  clearly  that  the  things  complained  of  were  but  the 
necessary  incidents  and  consequences  of  tiie  progress  of  in- 
dustry and  civilization  and  could  not  be  arrested  without 
checking  the  advance  of  the  nation  and  crippling  it  in  the 
fierce  competitions  with  other  nations,  and  that  any  useful 
effort  to  remedy  the  supposed  evils  must  be  directed  against 
the  abuses  of  the  power  of  aggregated  capital  and  not  at 
the  aggregations  themselves.  Under  these  circumstances 
Congress  proceeded  very  cautiously  and  enacted  the  only 
measure  which  seemed  possible  without  passing  the  plainest 
constitutional  limits.  It  did  not  attempt  to  define  ^^  trusts," 
or  limit  aggregations  of  capital  in  any  form.  The  general 
charge  was  that  these  combinations  were  in  some  form 
monopolies,  and  in  restraint  of  trade,  but  Congress  did  not 
in  the  remotest  degree  attempt  to  define  what  a  monopoly  or 
restraint  of  trade  was.  It  was,  however,  perfectly  safe  to 
declare  that  if  these  combinations  did  in  any  case  create 
monopolies,  or  restraints  upon  trade,  they  should  be  prohib- 
ited from  so  doing  in  the  future;  and  this  is  what  Congress 
did  and  all  it  did,  by  passing  the  act  in  question.  It  prohib- 
ited contracts  and  combinations  to  create  monopolies  or  re- 
strain trade,  and  left  it  to  the  courts,  without  a  word  of 
direction  or  instruction,  to  determine  what  contracts  did 
create  monopolies  or  restrain  trade,  and  what  did  not. 

It  cannot  be  said  that  Congress  has  done  an  unwise  or  im- 
prudent thing,  and  that  if  calamity  occurs  the  fault  lies  at 
its  door.  It  has  prohibited  nothing  but  contracts  and  com- 
binations to  create  restraints  of  trade  and  monopolies.  These, 
when  properly  defined,  are,  beyond  question,  public  mis- 
chiefs and  ought  to  be  prohibited.  If  any  useful  thing  be- 
comes stricken  down  by  the  law,  it  must  be  tiie  result  of  some 
erroneous  interpretation. 

[514]  The  first  question  we  design  to  consider  is  whether 
the  agreement  violates  any  of  the  provisions  of  the  act  re- 
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f  erred  ta  To  this  end  it  is  of  much  importanoe  to  have  in 
mind  the  particular  nature  of  the  subject  with  which  this 
act  deals,  and  how  that  subject  has  heretofore  been  treated 
in  law  and  legislation. 

It  is  immediately  obvious  that  Congress  conceived  itself 
to  be  dealing  with  acts  supposed  to  be  productive  of  injury 
to  the  public,  and  of  injury  to  such  an  extent  as  to  justify 
repressive  legislation. 

We  next  observe  that  it  is  not  contracts  only  of  a  certain 
character  which  are  condemned,  but  that  they  are  coupled 
together  with  certain  other  acts,  presumably  of  a  similar 
nature  or  tendency,  namely,  combinations  or  conspiracies  in 
restraint  of  trade,  and  monopolies,  or  combinations  or  con- 
spiracies to  monopolize.  Contracts,  therefore,  are  dealt 
with,  not  so  much  as  contracts,  but  as  one  form  of  acts  re- 
lating to  trade  and  commerce  assumed  to  be  injurious  in 
their  tendency  and  effect 

That  contracts  of  a  certain  class  may  be  opposed  to  a 
sound  public  policy  has  been  recognized  in  the  law  from  a 
very  early  period.  The  grounds  or  reasons  of  policy  upon 
which  they  are  held  void  or  illegal  are  very  nimierous  and 
varied,  but  a  class  embracing  niunerous  instances  is  formed 
of  such  as  are  supposed  to  have  an  injurious  effect  upon 
trade  or  commerce;  between  these,  however,  there  is  quite  a 
marked  distinction  observable  in  the  way  in  which  they  are 
treated  in  the  law.  One  description  embraces  simply  or- 
dinary business  transactions,  where  parties  make  agreements 
with  each  other  for  supposed  mutual  profit  and  advantage, 
a  breach  of  which  would  result  in  pecuniary  loss  or  damage 
to  the  one  or  the  other,  and  a  demand  for  redress.  In  such 
cases  the  parties  expect  and  intend  to  enforce  the  contract, 
and  look  to  the  ordinary  legal  remedies  as  the  means  of  en- 
forcing it.  Contracts  whereby  a  business  is  sold  and  the 
seller  covenants  that  he  will  not  thereafter  carry  it  on,  or 
where  a  man  takes  an  apprentice  with  an  agreement  that  he 
will  not  set  himself  up  in  opposition  to  his  master  in  trade, 
supply  familiar  instances  of  this  character. 

[616]  Inasmuch  as  such  contracts  would  not  be  entered 
into  unless  it  was  believed  that  tiie  law  would  afford  redress 
in  case  of  a  breach  of  them,  the  repressive  purposes  of  the 
10870«— S.  Doc  111,  62-1,  vol  1 56 


Digitized  by 


Google 


S80  m  tmnn>  errAiM  sbpobts,  mn. 

Mf.  CttttiefB  tLTgtmeit  tot  The  Joint  TrafBc  Assoclatf <m. 

law,  where  they  are  supposed  to  be  opposed  to  public  policy, 
aiti,  in  general,  fully  satisfied  by  declaring  them  void  and 
denying  redress,  and  this  is  usually  the  extttit  of  the  notice 
which  the  law  takes  of  them.  There  is  no  occasion  for  crim- 
inal legislation,  both  for  the  reason  that  there  is  not  present, 
ordinarily,  any  criminal  purpose,  and  if  there  were,  repression 
is  suficiently  accomplished  without  a  resort  to  it.  The  doc- 
trine respecting  contracts  of  this  character  belongs  therefwe 
to  the  law  of  contracts,  and  the  treatises  on  that  law  usually 
embrace  a  chapter  devoted  to  it 

But  there  is  another  and  much  smaller  description  of  con- 
tracts supposed  to  be  injurious  to  trade  of  quite  a  different 
character.    They  are  not,  properly  speaking,  business  trans- 
actions.   They  do  not  inrolye  the  stale,  leasing  or  exchange 
of  property,  or  the  hire  of  services;  nor  does  a  breaA  of 
them  usually  result  in  distinct  and  ascertainable  pecuniary 
loss.    They  are  not,  indeed,  entered  into  by  parties  in  differ- 
ent interests,  as  in  the  case  of  buyer  and  seller,  one  of  which 
expects  to  gain  something  from  the  other,  but  by  parties  in 
the  Same  interest  having  in  view  an  object  for  ^e  common 
good  of  all ;  nor  do  the  parties  to  tiiem  generally  look  to,  or 
rely  upon,  any  legal  remedies  to  secure  obedience  to  them. 
They  spring  out  of  circumstances  which  impress  the  parties 
to  them  with  the  belief  that  they  have  a  common  interest,  or 
that  it  is  expedient  to  create  a  common  interest  among  them, 
and  seek  to  control  or  regulate  the  conduct  of  eaA  other  in 
relation  to  business.    Instances  of  this  description  of  agree- 
ment are  found  where  laborers,  or  employers,  unite,  in  the 
form  of  agreement,  to  regulate  hours  of  labor,  or  pric^  or 
where  merchants,  or  tradesmen,  combine  to  transact  their 
business  in  certain  prescribed  ways,  or  to  establish  uniform 
prices  for  their  goods,  or  to  suppress,  or  regulate,  competi- 
tion among  themselves*   or  Where  a  class  of  producers^  or 
dealers  combine  together  to  control  a  product,  or  a  business, 
with  a  view  of  imposing  upon  othera  theii*  owil  tenh^  is  to 
prices,  or  other  incidents  of  the  business. 

[616]  The  marked  distinction  between  these  cases  and  the 
ordinary  business  transaction^  first  spoken  of  is,  flidt  id  the 
latter  there  is  a  difforefice  of  inta:eSt,  soihetimes  regarded  as 
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a  hostility  of  interest  between  the  parties,  each  sertdng  to 
gain  the  utmost  from  the  other;  whereas,  in  the  former,  the 
parties  are  in  the  same  interest,  each  seeing  the  same  encL 
The  term  ^^  contract "  does  not  well  express  this  sort  of  agree- 
ment It  is  a  uniting  together  for  a  common  purpose — a 
combination — or,  when  thought  to  be  of  an  objectionable 
character,  a  conspiracy.  Such  unions  always  suppose  agree- 
ment, but  it  need  not  be  in  writing;  where  it  is  in  writing  it 
is  often  called  an  agreement,  or  contract;  but,  in  girlng  it 
this  name  we  should  not  lose  sight  of  its  real  character.  In 
reality  it  is  simply  an  act,  and  innocent,  or  guilty,  according 
as  the  law  may  be  inclined  to  regard  it 

It  is  manifest  that  where  the  law  does  regard  it  as  ttiis- 
chievous,  and  to  such  a  degree  as  to  call  for  repression,  it  is 
not  enot^  to  simply  dedare  it  illegal.  The  practice  may, 
neverthelesB,  be  persisted  in,  and  as  it  does  not  rely  for  its 
efficacy  upon  legal  remedies,  the  mere  withholding  of  such 
remedies  may  be  ineffectuaL  The  action,  theref(»re,  which 
law  usually  takes  in  respect  to  such  so  called  ccmtracts  is  in 
the  form  of  prohibition  and  penalty,  and  the  subject  belongs 
not  to  the  law  of  contracts,  but  to  the  criminal  law,  where  it 
is  usually  dealt  with  under  the  head  of  conspiracy. 

We  do  not  mean  by  the  aboye  observations  that  there  may 
not  be  instances  which  partake,  to  a  greater  or  less  degree,  of 
the  qualities  of  both  the  classes  above  mentioned;  but  the 
distinction  between  them  is  so  constant  and  pervading  ihat  it 
will  be  at  once  recognized. 

As  a  conclusion  to  what  is  said  we  desire  to  point  oat  ttiat 
the  legal  doctrine  and  policy  to  which  this  Anti-Trust  act  be- 
longs, is  manif  estiy  the  one  last  described.  Hie  drcumstanoe 
that  contracts  are  grouped  together  with  ocnnbinatioiui  and 
conspiracies  and  made  the  subject  of  criminal  trefttaMnt, 
shows  this  very  plainly. 

The  ineptitude  of  s(»ne  of  the  language  of  this  legisiation 
is  quite  apparent  Undoubtedly  the  object  of  Congress  was 
to  [617]  reach  that  class  of  supposed  misohieft  Iduok  flow 
from  combinations.  But  the  great  bulk  of  the  iteaey  [^ba- 
bly  nine  tenths,  in  which  courts  have  felt  called  vnpon  to  say 
anything  aboul  oolitraeta  in  testvaittt  of  tnA%j  has  bean  the 
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business  transactions  first  alluded  to  in  which  an  agreement 
has  been  entered  into,  not  to  exercise  a  particular  calling,  as 
where  the  keeper  of  a  well-patronized  tavern  sells  out  his 
establishment  and  good  will,  and  covenants  not  to  furth^ 
carry  on  the  business.  Such  agreements  at  the  oommon  law 
have  been  held  valid  or  void  according  to  the  supposed  rea- 
sonableness of  the  covenant;  but,  surely  even  when  void, 
there  was  nothing  about  them  calling  for  the  intervention 
of  the  criminal  law.  And  yet  this  statute  bunches  the  valid 
and  the  void  all  together,  and  makes  them  all  criminal,  when 
probably  there  was  not  the  remotest  intention  to  make  any 
of  them  criminal. 

These  observations,  of  course,  fully  admit  that  the  particu- 
lar agreement  or  combination  against  which  this  action  is 
aimed,  would  be,  assuming  that  the  act  covers  contracts  be- 
tween railroad  companies,  obnoxious  to  the  penalty  imposed 
by  the  act,  provided  it  were,  in  fact,  in  restraint  of  trade  or 
commerce  between  the  States.  That  it  is,  in  fact,  in  restraint 
of  trade  or  commerce  must  be  shown  before  this  action  can 
be  maintained,  and  this  is  the  proper  subject  for  discussion  in 
this  action.  This  question  is  broadly  open  and  unaffected  by 
any  decision  of  this  court,  and  we  expect  to  be  able  to  show 
that  the  agreement  is  not  only  not  in  restraint  of  trade  and 
commerce,  but  highly  beneficial  to  both;  that  Congress  has 
never  declared,  or  intended  to  declare,  it  criminal,  and  that  it 
is  deserving,  not  of  judicial  condemnation,  but  of  judicial  en- 
couragement and  approval. 

Unless  the  act  is  subject  to  the  interpretation  hereinafter 
maintained,  it  is  open  to  grave  objection  on  constitutional 
grounds,  which  will  be  dealt  with  by  other  counsel. 

Having  presented  this  preliminary  matter,  Mr.  Carter 
argued  the  following  points. 

I.  The  court  has  no  jurisdiction  to  entertain  this  suit,  un- 
less it  can  be  found  in  the  provisions  of  some  statute. 

The  bill  sets  forth  simply  the  commission  of  a  misde- 
meanor, [618]  and  an  intention  on  the  part  of  the  defendants 
to  repeat  the  offence.  No  principle  of  the  public  remedial 
law  of  America  or  England  is  more  fundamodtal  than  that 
the  ordinary  administration  of  criminal  justice  by  the  ordi- 
nary courts  of  common  law,  is  sufficient  for  the  repression  of 
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crime,  and  exdunve  adhesion  to  it  necessary  for  the  protec- 
tion of  the  citizen. 

IL  The  Anti-Trust  act  contained  provisions  purporting  to 
create  a  jurisdiction  in  equity  to  give  relief  by  way  of  in- 
junction; and,  p^haps,  the  decision  made  by  this  court  in 
the  suit  of  the  UpUed  States  v.  The  Trans-Missauri  Freight 
AseocioHon^  should  be  regarded  as  a  determination  that  the 
Attorney  General  was  at  liberty  in  case  of.  any  violation  of 
the  provisions  of  the  act  to  file  a  bill  for  an  injunction,  al- 
though it  would  seem  necessary,  upon  familiar  principles,  to 
make  out  a  case  for  equitable  interposition,  in  order  to 
justify  an  appeal  to  the  equitable  jurisdiction  thus  created. 
But  so  far  as  it  is  sought  to  maintain  the  present  action  on 
the  basis  of  an  alleged  violation  of  the  provisions  of  the  In- 
terstate Omunerce  act,  no  support  can  be  derived  from  the 
decision  above  referred  to.  No  such  jurisdiction  in  equity 
is  given  by  that  act  And  by  implication,  at  least,  it  is 
withheld ;  for  in  certain  cases  specially  mentioned  in  sections 
6  and  13,  jurisdiction  is  expressly  given  to  courts  of  equity  to 
grant  injuncticms.  If  it  is  not  given  in  other  cases  it  must 
be  taken  to  be  icfc  the  reason  that  it  was  not  intended. 
^^  Empressio  vnhis  est  exchmo  cAterius.^^ 

III.  A  dear  understanding  should  be  had  at  the  outset, 
of  the  meaning  of  the  terms  with  which  we  are  dealing.  The 
class  of  contracts  cond^nned  by  the  Anti-Trust  act  is  defined 
by  the  effect  they  have  upon  trade  or  commerce.  They  are 
such,  and  such  cmly,  as  have  the  effect  of  restraining  trade  or 
commerce.  The  actual  effect  which  the  contracts  have  upon 
trade  or  commerce  is  the  material  consideration  which  deter- 
mines whether  or  not  they  are  included  within  the  dass. 

This  may  seem  self-evident,  and  indeed  is  sa  But  the 
possible  suggestion  might  be  made  that  there  is  a  class  of 
contracts,  called,  or  named,  "  contracts  in  restraint  of  trade,** 
and  that  the  statute  relates  to  these  irrespective  of  their  real 
and  true  effect.  There  is  no  foundation  for  such  a  sugges- 
tion. There  [519]  is  no  dass  of  contracts  known  to  the  law 
by  the  name  of  contracts  in  restraint  of  trade  irrespective  of 
their  actual  effect  upon  trade.  Whenever,  heretofore,  the 
point  has  been  made  in  the  case  of  a  particular  contract 
whether  it  was  in  restraint  of  trade,  it  has  been  determined 
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by  an  inquiry  as  to  its  actual  effect  upon  trade.  No  sugges- 
tion would  have  been  indulged  that  it  was  valid  or  void  ac- 
cording as  it  might,  or  might  not,  be  called  or  styled  a  con- 
tract in  restraint  of  trade. 

Moreover  we  are  dealing  with  the  criminal  law,  -whidi 
nev^  classes  acts  and  makes  them  punishable  under  arbitrary 
names,  without  regard  to  their  supposed  effects,  as  being 
actually  mischevious  or  otherwise.  This  would  be  putting 
innocence  on  a  par  with  guilt 

IV.  There  seems  to  be  no  room  for  doubt  ooooeming  the 
meaning  of  the  term  ^^.in  restraint  of  trade  or  commerce.'' 
To  restrain  is  to  hold  back,  to  check,  to  prevent,  and  thu3  to 
diminish.  It  is  injury  to  trade  or  c(Hnmerce  which  the  a^ 
is  aimad  to  prevent.  Unless,  therefore,  a  contract  injures  and 
thus  diminishes,  or  tends  to  diminish,  trade  or  ccnnmeroe,  it 
csonot  be  deeiBed  as  in  restraint  of  trade  or  commerce. 

y.  The  agreement  under  whidi  The  Joint  Traffic  Af^socia- 
tiim  was  fomuMi;  and  the  carrying  out  of  which  is  sought  to 
be  enj^m^,  is  not  a  contract  in  restraint  of  trade  or  com- 
merce within  the  meaning  of  the  act  of  July  2, 1890. 

[Over  ooe  hundred  pages  of  appellant's  brief  are  taken  up 
with  the  discussion  of  this  point  The  following  synopsis  of 
its  reasoning  was  filed  by  counsel.] 

The  bulk  of  the  whole  discussion,  so  far  as  respects  the 
Anti-Trust  act,  is  contained  under  this  Fifth  Point,  and  the 
line  of  argument  pursued  is  substantially  as  follows:  (1) 
That  no  repaint  is  directly,  or  in  terms,  imposed  upon  trade 
or  conunerce;  that  all  the  members  of  the  association  will, 
as  the  a^wment  assumes,  continue  in  business,  doing  the 
utmost  th^y  can,  and  in  competition  with  each  other;  that 
whatever  restraint  is  imposed  by  it  is  imposed  simply  upon 
a  siiigle  feature  of  this  competition;  that,  competition  and 
trade  not  being  identical  with  each  other,  a  restraint  upon 
competition  is  not  necessarily  a  resta*aint  upon  trade.  It  is 
admitted,  how-  [&S0]  ever,  that  a  restraint  upon  competition 
may  be  a  restraint  upon  trade ;  but  it  is  asserted  that  whether 
it  is  so  or  not,  in  any  particular  case,  depends  upon  the  nature 
and  effect  of  the  restraint  imposed  in  such  case. 

(2)  The  argument  thus  reaches  one  of  the  main  subjects 
of  discussion,  namely,  what  the  effects  of  competition  in  trade 
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are;  when  they  are  goody  imd  when,  it  tTar,  they  are  bad; 
and  how  such  restraints  bftve  been  regarded  in  public 
economyi  Uw  and  legislation.  This  gubject  ia  tiiaated  at 
first  generally,  without  iief erence  to  the  particular  afieata  of 
competition  in  the  busineas  of  railroad  tranaportatioo. 

(3)  It  is  then  pointed  out  that  the  particulair  field  of  dis- 
cussion in  the  case  has  been,  by  what  preced^s»  fully  die- 
dosed,  namely,  the  effects  of  restraints  upon  competition  as 
restraining,  or  not  regaining,  trade  and  commerce^  and  a 
particular  propositioui  s^hstantiaUy  eguiyalent  tf  the  main 
one,  is  stated  as  follows: 

'^  The  agreement  in  question,  as  a  whole,  and,  particularly, 
so  much  of  it  as  affects  competition,  is  in  the  highest  degree 
promotive  of  trade  and  commerce^"  The  discussifn  on  this 
head  pursues  the  following  course: 

(a)  It  begins  with  a  statement  of  ^^  the  origin,  develjcyment 
and  present  condition  in  this  country  of  the  business  of  rail- 
way transportation,"  and  shows  that  by  the  deliberate  policy 
of  all  our  governments,  state  and  National,  business  has 
been,  from  the  first,  subjected  to  the  severest  involuntary 
competition,  and  it  points  out  the  ruinous  results  to  which 
such  competition  leads  when  it  takes  place  on  rates,  and  aims 
to  show  that  such  results  can  be  arrested,  or  mitigated,  only 
by  allowing  tbe  competing  parties  to  displace  the  strife  by 
some  form  of  agreement  (b)  This  discussion  is  psroceeded 
with  by  pointing  out  what  the  main  requisites  of  a  good  rail- 
way service  are,  and  how  they  are  affected  by  railway  compe- 
tition in  rates.  It  aims  to  show  that  such  competition,  by 
making  uniformity  in  ratas  impossible,  makes  it  impossible 
to  secure  any  of  these  essential  requisites,  and  that  they  can 
be  soured  (mly  by  some  f onn  of  concerted  agreement  be- 
tween the  parties. 

[531]  (4)  The  subject  of  agreements  between  railway  com- 
panies and  cooperative  traffic  associations  being  thus  reached, 
a  sketch  is  made  of  their  origin  and  development  down  to 
the  time  of  the  passage  of  the  Interstate  Commerce  law,  and 
it  is  shown  that  the  most  efficacious  form  of  agreement  down 
to  that  time  had  been  found  to  be  that  of  pooling. 

(5)  The  Interstate  Commerce  law  and  its  effects  are  then 
discussed,  and  it  is  shown  that  one  of  its  main  objects  was  to 


Digitized  by 


Google 


886  Vn  UNITED  STATES  BEP0BT8,  52L 

Mr.  Carter's  argument  for  The  Joint  Traffic  ABsodatioD. 

bring  about,  so  far  as  Federal  legislation  could  accomplidi 
it,  uniformity  in  rates,  and  thus  put  an  end  to  the  practioe 
of  discrimination,  and  attention  is  called  to  the  incidental 
feature  of  the  law  which  prohibited  pooling  agreements.  It 
is  then  shown  that  the  effect  of  that  law  was  to  increase  and 
aggravate  the  very  evils  which  it  was  designed  to  remove. 
Pooling  being  prohibited,  the  most  effective  method  for  se- 
curing uniformity  in  rates  could  no  longer  be  employed,  and 
ruinous  competition,  with  every  form  of  discrimination,  fol- 
lowed, and  to  these  evils  was  added  the  unendurable  aggra- 
vation that  the  practices  which  the  law  could  not  prevent, 
were,  nevertheless,  converted  into  crimes. 

(6)  It  is  then  shown  that' the  necessity  was  universally  felt 
for  some  form  of  concerted  action  which  would  put  an  end  to 
these  deplorable  conditions  and  that  the  present  agreement 
was  the  result  of  an  earnest  effort  in  this  direction. 

(7)  An  analysis  of  the  agreement  is  then  made,  and  it  is 
pointed  out  that  it  is  not  aimed  against  competition  in 
general,  but  assumes  that  such  competition  will  still  continue 
actively  and  earnestly  on  every  point  except  that  of  rates. 

Its  precise  effect  upon  competition  in  rates  is  dealt  with, 
and  it  is  shown  that  while  its  object  is  to  secure  uniformity  in 
rates  by  inducing  competing  companies  to  consent  to  such 
uniformity,  it  does  not  purport  to  require  it  or  compel  it 
That  it  does  not  really,  or  in  any  proper  sense,  seek  to  restrain 
competition  at  all,  but  aims  to  render  competition  open,  hon- 
est and  lawful,  so  that  the  business  of  railway  transportation 
may  be  conducted  in  conformity  with  the  requirements  of  the 
Interstate  Commerce  law,  and  without  the  daily  commission 
of  crime.  It  shows  that,  to  this  end,  it  is  necessary  that  each 
railroad  [623]  company  should  first  establish  its  rates  and 
should  adhere  to  them  for  a  reasonable  period,  which  is 
fixed  at  thirty  days,  in  order  if  it  intends  a  change  that  it 
may  give  reasonable  notice  of  its  intention  in  time  to  en- 
able the  competing  parties  to  meet  it,  and  to  shape  their  own 
conduct  accordingly ;  that  this  is  absolutely  the  only  restraint 
upon  competition  effected  by  the  agreement,  and  being  only 
slight  and  temporary,  and  necessary  in  order  to  enable  compe- 
tition to  be  open  and  lawful,  cannot  be  regarded  as  a  re- 
straint upon  trade.    It  admits  that  one  of  its  main  objects 
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is  to  secure  what  the  Interstate  Commerce  law  sought  to 
secure,  uniformity  in  rates,  but  its  method  of  effecting  that 
result  is,  not  by  a  compulsory  agreement,  but  by  taking 
away  the  motives  to  ruinous,  secret  and  unlawful  competi- 
tion in  rates.  It  also  points  out  tho  many  other  beneficial 
provisions  of  the  agreement  by  which  it  is  sought  to  make 
the  railroad  transportation  of  the  country  regular,  orderly, 
safe  and  effective. 

(8)  It  further  seeks  to  emphasize  the  beneficial  purposes 
of  the  agreement  by  showing  that  every  great  industry  in 
which  the  cooperation  of  ma.ny  different  proprietors  and 
agencies  is  required,  necessarily  calls  for  a  system  of  regu- 
lation which  must  be  supplied  either  by  the  action  of  gov- 
ernment, or,  in  the  absence  of  such  action,  by  the  volun- 
tary action  of  those  who  are  engaged  in  it,  and  it  pronounces 
the  association  as  "  an  institution  for  the  regulation  of  trans- 

"portation  business  in  those  respects  in  which  the  State,  either 
from  lack  of  jurisdiction,  or  because  it  deems  that  the  r^u- 
lation  could  be  best  devised  and  administered  by  the  railroad 
systems  themselves,  has  choosen  not  to  regulate  it." 

(9)  Throughout  this  part  of  the  argument  the  central 
proposition  is  that  of  the  absolute  necessity  for  some  agency 
by  which  uniformity  in  rates  may  be  brought  about,  and  a 
imiformity  not  only  in  the  case  of  merchandise  shipped  from 
the  same  point  to  the  same  terminus,  but  also  in  the  case  of 
merchandise  shipped  from,  or  to,  any  points  in  any  way 
competing.  So  long  as  competition  in  rates  exists  differ- 
ent men  and  different  places  will  necessarily  be  put  up, 
or  pulled  down,  enriched  or  ruined,  as  one  railroad  company 
may  think  it  to  be  [5S3]  for  its  interest  to  make  lower  rat^ 
than  another,  and  without  regard  to  comparative  skill,  in- 
dustry or  other  natural  advantages  which  furnish  the  true 
and  only  field  for  useful  competition.  Kailway  transporta- 
tion is  a  public  function,  and  absolute  neutrality  in  relation 
to  the  multitudinous  competitions  of  life  is  an  essential  con- 
dition of  its  just  discharge.  This  neutrality  can  be  secured 
only  by  uniformity  in  rates.  If  this  is  not  secured  by  Gov- 
ernment it  must  be  brought  about  by  some  private  agency. 
It  cannot  be  secured  by  governmental  action,  because  the 
Qovemment  has  committed  the  business  to  private  hands. 
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The  Interstate  Conunerce  law  had  this  uiuf<Mniuty  for  its 
prune  object;  and  went  to  the  linut  of  Congressional  power 
in  the  effort  to  acccnnplish  it  Tb^  prime  object  at  the 
present  agreement  is  to  supplement  tb^  effort,  not  by  compul- 
sorily  restricting  competition,  but  by  takiisg  away  the  mptjlves 
to  it  It  is  asked  whether  it  is  possible  to  rt^gaird  au  organ- 
ization formed  to  effect  an  object  which  Uie  law  and  public 
policy  unite  in  viewing  as  essential,  but  which  Ocogress  can- 
not by  law  reach,  as  a  restraint  upon  trade}  It  is  believed 
that  when  this  single  subject  is  considered  in  all  its  various 
rdationa,  it  is,  of  iteelf  aJionci  decisive  of  the  whole 
omtroversy. 

(10)  The  important  matter  of  the  classification  of  frri^t 
is  taken  up  and  considered,  and  it  is  shown  that  the  great  end 
of  imiformity  in  rates  cannot  be  attained  withoiit  a  system  of 
classification;  that  classification  is  only  a  part,  although  a 
necessary  part,  of  rate  making;  that  its  only  object  and  pur- 
pose is  to  make  uniformity  in  rates  possible;  thi^t  it  has  never 
been  attempted,  except  as  part  of  an  effort  to  bring  about 
such  uniformity,  and  can  never  be  perfected,  or  even  pre- 
served, exaipt  upon  the  oonditicm  of  such  uniformity. 

(11)  The  general  usefulness  of  the  organi;(ation  formed  by 
the  association  is  dwelt  upon  by  calling  attention  to  the  mul- 
titude and  variety  of  subjects  upon  which  it  is  dally  engaged, 
and  especially  to  its  constant  occupatiooi  with  the  que^ion, 
how  any  particular  rates  which  may  happen  to  have  been 
established,  or  which  may  be  proposed  to  be  established,  affect 
different  places  and  different  merchants  or  manufacturers  en- 
[S21]  gaged  in  the  same  business,  and  who  are  in  competi- 
tion with  each  other,  whether  they  may  be  a  lew  miles  or 
hundreds  of  miles  apart  It  is  asserted  that  the  association 
becomes  the  practical  arbitrator  in  cases  where  the  Int^r^te 
Commerce  law  cannot  operate  between  competing  merchants 
and  manufacturers,  and  between  competing  places,  as  to  what 
rates  even-handed  justice  to  all  requires;  that  from  the  na- 
ture of  tiie  case  and  the  interest  of  the  railroads  themselves, 
no  rules  can  be  adopted  for  decision  of  such  questions  except 
those  of  justice  and  equality,  and  that  it  is  practically  impos- 
sible that  it  should  be  made  a  medium  of  monopoly,  or  for  the 
exaction  of  anything  more  than  reasonable  charges;  and  tiuit 
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this  is  proved  by  a  referaooe  to  the  oourse  of  railroad  charges 
during  the  whole  period,  embr^^iog  maay  years,  in  which 
such  agreements  have  existed,  the  fact  being  that  they  have 
continually  declined  from  tha  rate  of  about  three  cents  a  ton 
or  mile  to  less  than  osm  cent  a  ton  or  mile,  a  rate  lower  than 
that  of  railway  transportation  in  any  other  quarter  of  the 
world. 

(12)  The  argument  then  refers  to  <«he  matters  of  fact 
which  were  involved  or  assumed  in  the  foregoing  discussion, 
and  justifies  whatever  assumptions  have  been  made  in  the  fol- 
lowing ways:  (a)  That,  by  the  very  nature  of  the  case,  they 
are  matters  which  must  necessarily  be  true,  because  they  are 
the  results  of  the  operation  of  the  familiar  and  well-known 
laws  relating  to  industrial  pursuite.  (b)  Because  they  have 
that  notoiiety  which  requires  a  court  to  take  judicial  notice 
of  them,  (c)  Because  they  are  fully  established  by  aver- 
ments in  the  answer  admitted  by  the  appellant  in  setting 
down  the  cause  for  hearing  upon  bill  and  answer,  (d)  By 
the  declarations,  repeated  in  multiplied  forms,  of  the  Inter- 
state Commerce  CcHnmission,  the  great  public  agency  which 
has  such  supervision  and  c<mtrol  over  the  business  of  railway 
transportation  as  Omgress  can  assert  Copious  extracts 
from  these  declarations  are  set  forth. 

(18)  These  extracts  and  other  proofs  thus  re&rred  to  are 
again  declared  to  stamp  this  association  as  one  instance,  of 
which  industrial  life  furnishes  a  multitude,  where  industrial 
[636]  intwests  of  great  magnitude  are  subjected  to  private 
regulation,  and  for  the  reason  that  the  State  recognizes,  and 
always  has  recognised,  the  fact  that  such  regulation  is  far 
more  effective  over  a  large  range  of  subjects  than  any  which 
the  State  itself  could  devise  and  enforce.  This  staiement  is 
confirmed  and  illustrated  by  reference  to  many  different  in- 
stances, (a)  To  the  multitudinous  asBociations  among  work- 
men and  employ^  of  various  descriptions,  aU  based  upon 
agreements  far  more  in  restraint  of  competition  than  any 
ccmtained  in  this  instrument,  (b)  Similar  unions  among 
the  employers  of  labor,  (o)  To  the  numerous  Commercial, 
Stock  and  Produce  Exchanges  and  Boards  of  Trade,  all  of 
which  prescribe  rates  of  commission  and  ior  compensation 
for  various  services,  and  forbid  any  departure  from  them, 
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and  are  far  more  restrictive  of  competition  than  any  pro- 
vision in  the  agreement  in  question. 

(14)  The  question  is  submitted  whether  trade  is  in  any 
way  restrained  by  the  agreements  between  laborers  and  em- 
ployes, or  those  between  the  employers  of  labor,  and  it  is 
answered  by  saying  that  the  final  and  general  results,  not- 
withstanding occasional  abuses,  are  greatly  to  increase  the 
efficiency  of  labor  and  the  amount  of  work  done,  and  to  ele- 
vate the  character  of  the  laboring  classes.  The  same  ques- 
tion is  asked  in  respect  to  Commercial  Exchanges  and 
Boards  of  Trade,  whether  they  restrain  the  business  with 
which  they  are  conducted,  whether  there  is  less  buying  ot 
selling  of  goods  in  consequence  of  commissions  or  other 
charges  being  fixed  at  particular  sums.  It  is  answered  by 
saying  that,  as  every  one  knows,  these  are  all  agencies  by 
which  the  number  and  magnitude  of  business  transactions 
is  enormously  increased. 

The  same  question  is  put  in  relation  to  the  operation  of 
the  present  agreement,  or  of  any  agreement  tending  to  se- 
cure uniformity  in  railroad  rates  and  the  stability,  certainty 
and  safety  of  railway  transportation;  and  it  is  asked 
whether,  in  consequence  of  such  agreements,  the  business  of 
railway  transportation  or  the  exchange  of  commodities  is  in 
any  particular  diminished,  and  whether  it  is  not,  on  the  con- 
trary, prodigiously  extended  and  enlarged. 

[536]  (15)  Under  general  subdivision  V  the  conclusion 
to  which  the  foregoing  line  of  argument  leads  is  drawn  in 
these  words:  "That  the  agreement  which  this  action  seeks 
to  condemn  is  not  by  reason  of  any  restraint  effected  by  it 
upon  competition,  or  otherwise,  a  contract  in  restraint  of 
trade  or  commerce,  but  is  on  the  contrary  highly  needful  to, 
and  promotive  of,  both." 

Its  necessity  to  beneficial  purposes,  as  thus  established,  is 
then  separately  pointed  out  by  way  of  summing  up :  (a)  Its 
necessity  to  stability  in  rates.  (&)  Its  necessity  to  uniform- 
ity in  rates  and  to  prevent  unjust  discriminaticm.  (c)  Its 
necessity  to  secure  the  general  benefits  of  harmonious  co5p- 
eration  in  classification  and  interchange  of  traffic,  {d)  Its 
necessity  as  a  supplement  to  the  Interstate  Commerce  act, 
and  in  order  to  make  the  objects  of  that  act  attainable,    (e) 
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Its  necessity  for  the  prevention  of  crime,  for  its  punishment 
when  ccmmiitted,  and  for  the  prevention  of  perjury,  com- 
mitted in  order  to  conceal  crime. 

VI.  If  die  Anti-Trust  act  is  interpreted  as  forbidding 
agreements,  such  as  the  one  under  discussicm,  one  of  three 
alternatives  must  necessarily  follow.  (1)  That  all  railroad 
transportation  be  abandoned;  or,  (2)  The  consolidation  of 
all  competing  railroads  under  a  single  ownership,  either 
governmental  or  private;  or,  (3)  That  all  competing  rail- 
road business  must  be  carried  on  in  constant  and  daily  vio- 
lation of  criminal  law.  Of  these  alternatives  neither  the 
first  or  die  second  can  be  contemplated  as  possible.  Bail- 
road  transportation  cannot  be  abandoned,  and  no  govern- 
mental ownership  can,  under  present,  or  any  probably  near 
future  conditions,  be  brought  about  We  have  no  sovereign 
government  possessing  the  requisite  powers.  It  is  the  third 
alternative  which  must  f oUow. 

VII.  These  positions  are  fully  supported  by  the  weight  of 
authority. 

VIII.  The  agreement  is  in  no  manner  in  violation  of  the 
provisions  of  the  second  section  of  the  act  It  creates  no 
monopoly,  nor  is  it  an  attempt,  or  conspiracy  to  monopolize. 

IX.  In  the  attempt,  made  by  the  bill,  to  array  every  pos- 
sible objection  to  the  agreement,  there  is  an  evident  purpose 
to  [627]  suggest  that  its  eighth  article,  in  connection  with 
other  subsidiary  provisions,  constitutes  pooling,  and  there- 
fore is  a  violation  of  section  6  of  the  Interstate  Ounmeroe 
act  There  is  no  foundation  for  such  a  charge.  The  agree- 
ment in  no  manner  violates  any  provision  of  the  Interstate 
Commerce  law. 

Mr.  E.  J.  Phelpa  for  the  New  York  Central  and  Hudson 
River  Railroad  Company,  appellee. 

I.  As  the  case  is  set  down  for  hearing  on  bill  and  answers, 
no  fact  alleged  in  the  bill  can  be  taken  as  true  if  denied  in  the 
answers,  and  every  fact  alleged  in  the  answers  must  be  taken 
to  be  true  if  responsive  to  the  bill.  The  facts  on  which  the 
case  stands  are  therefore  to  be  foimd  exclusively  in  the 
answers,  either  in  the  admissions  or  in  the  responsive  aver- 
ments which  they  contain. 
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n.  The  denials  in  the  andwetB  completely  negative  all  tlie 
chat*ges  of  illegal  intent  on  the  part  of  the  def endantd  whidi 
are  contained  in  the  bill,  unless  they  are  found  to  result 
necessarily  from  the  terms  of  the  agreement  itself. 

in.  Whether  the  agreement  by  its  terras  violates  the  Fed- 
eral law,  depends  entirely  on  the  inquiry  whether  it  conflicts 
with  any  statute  of  the  United  States.  The  bill  is  not  based 
upon  any  statute,  but  proceeds  apparently  upon  common  law 
grounds.  No  statute  is  referred  to,  or  charged  to  have  been 
violated. 

IV.  The  only  statutes  of  the  United  States  that  are  claimed 
to  be  infringed  by  the  terms  of  the  agreement,  are  the  Inter- 
state Commerce  act,  of  February  4, 1887,  amended  by  acts  of 
March  2,  1889,  February  10,  1891,  and  February  8,  1895, 
and  the  Anti-Trust  act  of  July  2, 1890. 

V.  The  agreement  violates  no  provision  of  the  Interstate 
Commerce  act.  The  only  provision  in  that  act  that  is  claimed 
to  be  infringed,  is  contained  in  §  6,  which  prohibits  "  pool- 
ing." "  Pooling  "  means  a  division  of  the  money  earnings  of 
traffic,  which  this  article  does  not  contemplate. 

VI.  Even  assuming  that  this  clause  in  the  agreement  can 
be  construed  into  a  violation  of  the  6th  section  of  the  Inter- 
state Commerce  act,  this  suit  would  not  be  maintainable,  be- 
[6S8]  cause  it  is  unauthorised  by  that  act,  and  precluded 
by  its  express  provisions.  This  court  has  no  power  to  grant 
an  injunction,  either  interlocutory  or  upon  final  decree,  at 
the  suit  of  the  United  States  Government,  against  the  com- 
mission of  a  crime,  where  no  other  grounds  for  the  injunc- 
tion exist  except  that  the  act  sought  to  be  enjoined  is  an 
offence;  unless  such  power  is  specially  conferred  by  statute. 
No  such  power  is  granted. 

Vn.  The  Anti-Trust  act  of  July  2,  1890,  does  not  apply 
to  the  business  of  railway  transportation.  It  will  be  claimed 
that  the  decision  of  this  court  in  the  case  of  the  Trcms-Mia- 
B&uri  Association^  166  U.  S.  290,  is  decisive  upon  this  point,  as 
wdl  as  upon  the  further  question  whether  the  agre^nent  here 
under  con^deration  is  a  violation  of  the  provisions  of  the 
Anti -Trust  act  It  will  be  found  on  comparison  that  very 
material  difference  exist  between  the  agreement  shown  in 
that  case,  and  the  case  that  is  presented  h^re.    So  that  the 
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<l6ciffion  there  is  by  no  means  controlling  in  the  present  case. 
These  points  of  difference  are  clearly  pointed  out  in  the  brief 
of  Mr.  Edmunds,  and  need  not  be  restated.  But  we  conceive 
it  not  to  be  improper,  so  far  as  it  may  be  necessary,  re- 
spectfully to  ask  of  the  court  a  reconsideration  of  the  con- 
clusions reached  by  the  majority  of  ihe  judges  in  that  de- 
cision, which  overrules  the  judgment  of  six  United  States 
Circuit  and  District  Judges  who  sat  in  the  different  stages 
of  that  case  and  this. 

The  argument  in  opposition  to  it  has  been  so  fully,  so 
clearly  and  so  forcibly  presented  in  the  dissenting  opinion  of 
Mr.  Justice  White,  that  it  is  hardly  possible  to  add  to  it,  nor 
is  it  necessary  to  repeat  it. 

VIII.  Assuming  for  the  purposes  of  the  argument,  that 
the  Anti-Trust  law  does  apply  to  railway  traffic  contracts, 
no  provision  of  that  law  is  violated  by  the  agreement  now 
under  cwisideration. 

The  prohibitions  of  the  act  are  two :  1.  Against  contracts, 
ccmibinations  or  conspiracies  in  restraint  of  trade  or  com- 
merce. 2.  The  monopoly  of,  or  the  attempt  or  combination 
to  monopolize  any  part  of  the  trade  or  commerce  of  the 
States,  or  with  foreign  nations. 

[629]  The  agreement  in  this  case  is  not  ^^  in  restraint  of 
trade  or  commerce."  Thfe  theory  of  the  bill  appears  to  be 
that  the  agreement  comes  within  this  description,  because  it 
tends  to  restrict  competition,  and  because  any  agreement  that 
restrains  competition  is  "  in  restraint  of  trade."  ^oth  these 
assumptions  are  erroneous,  the  one  in  fact,  the  other  in  law. 
The  agreement  does  not  restrain  competition  to  any  such 
appreciable  extent  as  would  justify  an  injunction,  except  that 
competition  which  is  unlawful  because  it  is  secret. 

Assuming,  against  the  fact,  that  a  certain  restriction  of 
competition  is  the  necessary  result  of  this  agreement  if  it  is  al- 
lowed to  proceed,  it  plainly  appears  by  its  terms  to  be  only 
such  restriction  of  competition  as  is  necessary  to  secure  ^  just 
and  i^aasonable  rates." 

By  the  Interstate  Commerce  act  all  rates  are  required  to  be 
"reasonable  and  just"  Every  unjust  and  unreasonable 
dlwrge  is  made  imlawful.  Schedules  of  rates,  as  has  been 
pointed  out,  are  required  to  be  published  and  kept  open  to 
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public  inspection,  and  to  be  filed  with  the  Commissioners; 
and  not  to  be  changed  without  due  notice  to  the  public  and 
HiQ  Commissioners.  Ample  remedies,  criminal  and  Givil,  are 
provided  for  the  violation  of  these  requirements,  the  enforce- 
ment of  which  is  made  the  duty  of  Uie  Commissioners,  and 
the  companies  are  also  made  subject  to  ihe  state  laws  regulat- 
ing rates. 

The  precise  question,  therefore,  under  this  clause  of  the 
Anti-Trust  act,  is  whether  a  contract  that  produoes  a  result 
which  the  Interstate  Commerce  act  in  terms  authorizes  and 
provides  for,  and  helps  to  repress  a  practice  which  that  Mdt 
forbids,  is  for  that  reason  a  contract  for  the  unlawful  re- 
straint of  trade.  Or,  in  other  words,  whether  it  can  be  made 
unlawful  by  a  forced  construction  of  the  general  provisions 
of  one  statute  of  the  United  States,  for  a  carrier  company  to 
provide  by  a  traffic  contract  for  the  maintenance  of  those 
"  just  and  reasonable  rates  "  which  another  statute  of  the 
United  States  not  only  authorizes,  but  creates  elaborate  means 
for  making  permanent,  and  for  preventing  the  secret  changes 
of  rates  which  the  Interstate  Commerce  act  prohibits. 

It  is  the  statutes  themselves  that  have  prescribed  a  defini- 
[530]  tion  of  this  clause  of  the  Anti-Trust  act,  so  far  as  it 
applies  to  railway  traffic  contracts,  if  it  is  held  to  apply  to 
them  at  all,  whatever  its  meaning  as  to  other  contracts 
may  be. 

That  the  just  and  reasonable  rates  of  transportation  whidi 
the  Interstate  Commerce  act  contemplates  and  provides  for, 
are  rates  that  are  just  and  reasonable  to  the  carriers  as  well 
as  to  the  carried,  cannot  be  open  to  doubt  The  Tery  words 
"  just  and  reasonable  "  employed  in  that  act|  necessarily  im- 
ply that  meaning.  They  are  words  of  comparison  and  rela- 
tion, and  unless  the  rights  of  both  parties  to  a  contract  are 
considered,  there  can  be  no  comparison.  It  would  be  pre- 
posterous to  call  a  price  just  and  reasonable,  that  was  not  so 
to  one  side  as  well  as  to  the  other.  This  is  the  construction 
which  this  court  have  given  to  the  Interstate  Commerce  act 
in  this  very  particular. 

The  validity  of  the  agreement  here  in  question  must  be 
determined,  therefore,  not  merely  upon  the  language  of  the 
Anti-Trust  act  taken  by  itself,  but  by  that  language  oonaid* 
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ered  in  connection  with  the  other  statute  of  the  United  States 
which  (if  this  applies)  is  in  pari  materia^  and  which  deals 
with  the  subject  so  much  more  exhaustively,  and  in  words  so 
plain  that  there  can  be  no  ambiguity  raised  in  respect  to  them. 
Granting  that  the  Anti-Trust  act  in  terms  makes  all  contracts 
unlawful  that  are  in  anywise  "  in  restriction  of  trade,"  how- 
ever reasonable  and  necessary  they  may  be,  is  that  to  be 
understood  to  invalidate  a  railway  contract  made  to  secure 
that,  and  only  that,  which  the  Interstate  Commerce  act  as 
construed  by  this  court  recognizes  as  the  right  of  railway 
companies  to  receive,  and  provides  means  to  secure?  It  will 
hardly  be  claimed  that  the  elaborate  provisions  of  the  Inter- 
state Comm^ce  act  on  the  subject  of  reasonable  rates  are 
repealed  by  the  Anti-Trust  act  If  both  are  to  stand,  as 
applicable  to  this  case,  they  must  be  read  together,  the  same 
as  if  their  provisions  were  contained  (so  far  as  tiiey  refer  to 
the  same  subject)  in  separate  sections  of  the  same  act. 

Quite  aside  from  the  provisions  of  tiie  Interstate  Commerce 
act,  giving  to  the  companies  the  right  to  just  and  reasonable 
rates,  and  to  use  proper  means  to  maintain  them,  the  same 
[531]  result  is  reached  under  the  principles  of  the  common 
law.  The  term  "  restraint  of  trade  "  employed  in  the  Anti- 
Trust  statute  has  a  common  law  definition.  And  as  the  act 
furnishes  no  other,  that,  upon  the  general  rules  of  construc- 
tion, must  be  taken  to  be  intended.  To  make  the  agreement 
an  infringement  of  this  statute,  it  must,  therefore,  be  one  that 
would  be  void  at  common  law.  It  is  respectfully  submitted 
on  this  point  that  in  the  construction  of  statutes  the  rule  is 
absolutely  without  exception,  that  where  a  word  or  phrase 
employed  has  a  well-settled  common  law  definition  distinct 
from  its  literal  meaning,  that  is  assumed  to  be  the  meaning 
intended,  unless  a  different  definition  is  prescribed  in  the 
statute.  Even  the  Constitution  of  the  United  States,  a  polit- 
ical document  of  an  entirely  unique  character,  has  been  from 
the  outset  subjected  by  this  court  to  this  rule  of  construction. 

Even  if  it  should  be  held  that  the  language  of  the  Anti- 
Trust  act  forbids  any  contract  in  restraint  of  trade,  how- 
ever just,  reasonable  and  necessary,  the  agreement  here  in 
question  would  not  fall  within  the  prohibition,  because  it  does 
10870*'— S.  Doc.  Ill,  62-1,  vol  1 57 
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not  tend  to  restrain  trade  or  oooMneroe,  but  rather  to  pro- 
mote tfaem. 

A  restraint  upon  exoessive  and  unwhoksome  ecHnpetition  is 
not  a  restraint  upon  trade,  but  ia  neoeesary  to  its  mainte- 
nanoe. 

The  view  is  so  fully  presented  and  discussed  in  the  briet 
of  Messrs.  Carter  and  Ledyard,  ihvt  further  argument  in 
support  of  it  is  not  requisite. 

lliere  is  no  ground  whatever  for  asserting  tiiat  the  agree- 
ment infringes  the  provision  of  the  Anti-Trust  act  against 
monc^lies. 

The  definition  of  the  word  ^  monopoly,"  both  in  its  l^al 
and  its  ordinary  signification,  is  the  ocmoentration  of  a  busi- 
ness or  employment  in  the  hands  of  one,  or  at  most,  of  a  few. 
That  is  the  plain  meaning  of  it  as  employed  in  the  act  No 
feature  of  the  agreement,  in  any  view  that  can  be  tak^i  of  it, 
approaches  diis  definition. 

So  far  from  tending  toward  the  concentrati(m  of  raihx)ad 
transportation  in  fewer  hands,  it  does  not  in  any  possible 
event  withdraw  it  from  a  single  road  now  in  existence,  nor 
throw  the  least  obstacle  in  the  way  of  the  construction  of 
others. 

[633]  Its  effect  will  be,  if  it  is  successful,  not  to  diminish, 
but  to  increase  transportation  facilities,  by  preserving  roads 
that  might  otherwise  be  driven  from  the  field. 

IX.  If  the  construction  of  the  Anti-Trust  act  which  was 
adopted  by  the  court  in  the  Trans-Missouri  case  is  to  stand, 
it  is  respectfully  insisted  that  the  act,  so  far  as  thus  interpre- 
ted and  applied,  is  in  violation  of  the  provisions  of  the  Con- 
stitution of  the  United  States,  since  it  deprives  the  defend- 
ants in  error  of  their  liberty  and  their  property  without  due 
process  of  law,  and  deprives  them  likewise  of  the  equal  pro- 
tection of  the  laws. 

Hiis  point  was  not  made  on  the  argument  of  the  Trans- 
Missouri  cassj  because  no  such  construction  of  the  act  was 
anticipated  by  counsel.  Nor  was  it  considered  by  the  court, 
since  it  is  an  unvarying  rule  that  no  objection  to  tlie  constitu- 
tionality of  a  law  will  be  considered,  unless  raised  by  the 
party  affected. 
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The  question  thus  presented  is  not  whether  the  act  in  gen- 
eral, or  in  its  application  to  the  miiiy  other  cases  to  which  it 
is  obviously  addressed,  is  unconstitutional^  but  whether  the 
agreement  here  under  consideration  is  one  that  may  be  pro- 
hibited by  legislatiim,  without  infringing  the  freedom  of  con- 
tract and  the  right  of  property,  whidi  tiie  Constitution  de- 
clares and  protects. 

In  the  TroM'Miaaouri  oase^  where  the  contract  under  con- 
sideration was  similar  to  the  one  here  in  controversy,  though 
far  more  open  to  the  objedicms  here  urged,  it  was  ecmceded. 
both  in  the  majority  and  the  minority  opinions  of  the  court, 
that  its  substuitive  charact^  and  purpose  were  sacfa  as  the 
answers  in  the  case  aver  and  set  forth.  It  was  for  tius  rea- 
son believed  by  the  minority  of  the  judges  that  it  could  not 
have  been  the  intenticm  of  Congress  that  such  a  contract 
should  be  made  a  penal  offence.  But  it  was  hdd  by  the 
majority  that  the  language  of  the  act  admitted  of  no  other 
construction.  Though  it  was  conceded  in  the  <4)ini<m  of  the 
court  that  the  arguments  against  that  conclusion  ^  bear  with 
much  force  upon  the  policy  of  an  act  which  dbould  prevent  a 
general  agreement  of  rates  among  competing  railroad  com- 
panies, to  the  extent  simply  [&3S]  of  maintaining  those  rates 
which  were  reasonable  and  fair.''  And  in  the  opinion  of  the 
minority  of  the  court  by  Mr.  Justice  White,  he  remarks,  after 
stating  the  general  features  of  the  contract  ^^  I  content  my- 
self with  giving  this  mere  outline  of  the  contract,  aad  do  not 
stop  to  demonstrate  that  its  provisions  are  reasonable,  siace 
the  opinion  of  the  court  rests  upon  that  hypothesis." 

The  accuracy  of  the  statement  we  have  made  above,  of  the 
legal  effect  upon  this  case  of  the  Anti-Trust  ad;,  as  so  con- 
strued, is  thus  both  established  and  conceded,  and  the  foas- 
tion  distinctiy  arises,  whether  legislation  having  such  a  re- 
sult is  within  the  power  of  Congress. 

That  the  operation  of  the  act  as  thus  interpreted  does  in 
fact,  by  {prohibiting  the  contract  here  in  question,  deprive  the 
defendants  (whether  rightfully  or  not)  of  both  liberty  and 
property  to  a  very  grave  and  perhaps  ruinous  extent,  is  not 
open  to  question.  A  just  freedom  of  contract  in  lawful  busi- 
ness is  one  of  the  most  important  rights  rasenred  to  the  citi- 
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sen  under  the  general  term  of  "  liberty,"  for  all  human  m- 
dustry  depends  upon  such  freedom  for  its  fair  reward. 

The  use  of  property  is  an  essential  part  of  it,  and  when 
abridged  the  property  itself  is  taken.  Its  use  is  abridged 
when  the  owner  is  precluded  from  any  contract  that  is  neces- 
sary or  desirable  in  order  to  secure  to  him  a  just  compensa- 
tion for  its  employment.  And  when  any  class  in  the  commu- 
nity is  so  precluded,  it  is  to  that  extent "  deprived  of  the  equal 
protection  of  the  laws."  These  are  elementary  propositions 
in  constitutional  law,  and  have  been  often  asserted  by  this 
court. 

In  recapitulation  of  the  points  above  presented  upon  the 
question  of  the  constitutionality  of  the  Anti-Trust  act,  if  it 
is  held  applicable  to  the  agreement  in  this  case,  we  respect- 
fully insist:  (1)  That  the  act  deprives  the  defendants  of 
both  liberty  and  property,  by  forbidding  a  contract  just  and 
reasonable  in  itself,  essential  to  the  use  of  their  property  and 
the  prosecution  of  their  business,  and  never  before  held  or 
claimed  to  be  unlawful  or  wrong,  and  by  which  they  only 
agree  to  do  what  they  have  a  right  to  do.  That  no  sudi 
contract  can  be  prohibited  by  law  without  a  violation  of  the 
[634]  constitutional  provision,  whatever  advantage  to  the 
public  in  keeping  down  rates  of  transportation  may  be  ex- 
pected to  result  from  it.  And  that  in  attempting  such  a 
prohibition,  the  case  contemplated  by  the  Constitution  is  dis- 
tinctly presented,  in  which  the  legislature  deems  that  a  public 
benefit  is  to  be  effected  by  depriving  the  citizen  of  his  liberty 
or  property  without  due  process  of  law. 

(2)  That  even  if  such  a  deprivation  could  be  justified  in 
any  case,  the  public  good  in  this  case  does  not  in  any  senbe 
require  it,  because  (a)  Those  intended  to  be  benefited  are  not 
the  public,  but  only  one  class  of  the  public  who  are  seeking  a 
business  advantage  over  another  and  much  larger  class, 
which  is  equally  entitled  to  protection.  (6)  Even  if  such 
class  is  held  to  constitute  the  public,  it  is  not  entitled  to  the 
suppression  of  all  restriction  upon  competition.  Because 
such  a  suppression  would  be  a  plain  and  oppressive  violation 
of  the  equal  rights  of  the  other  class,  inasmuch  as  it  would 
compel  the  latter  to  serve  the  former  by  labor  and  property 
without  just  compensation,     (o)  The  legislation  in  question 
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is  not  necessary,  eTen  if  it  is  admissible.  The  complete  sup- 
pression of  all  the  restriction  upon  competition  to  which  the 
public  has  a  right  to  object,  is  already  effectually  provided 
for  by  fuU  and  careful  Congressional  legislation,  in  which 
no  defect  or  insufficiency  can  be  pointed  out;  so  that  the  fur- 
ther suppression  now  proposed  (mly  extends  to  those  re- 
strictions, just  and  reasonable  in  themselves,  to  which  the 
public  have  not  a  right  to  object  And  even  without  that 
or  any  legislation,  it  would  be  utterly  impossible  under  exist- 
ing facts,  notorious  and  undisputed,  for  railway  companies 
to  restrict  competition  to  a  degree  that  would  result  in  any 
injury  to  the  public  (d)  That  if  all  restrictions  upon  com- 
petition were  prohibited,  the  result,  instead  of  a  public  ad- 
vantage, would  be  a  public  calamity,  and  would  injure  rather 
than  benefit  the  very  class  in  whose  behalf  it  is  contended  for. 
(8)  That%ven  if  it  were  admitted  that  further  legislation 
against  restrictions  upon  competition  was  both  constitutional 
and  necessary,  the  provisions  of  this  act,  in  forbidding  all 
such  restrictions,  are  not  justly  adapted  to  the  only  end  that 
is  [636]  admissible  on  public  policy.  If  this  one  is  of  that 
character  it  must  fail,  but  if  not,  it  cannot  be  made  unlawful 
because  it  is  unnecessary.  Few  special  contracts  would  be 
necessary  if  all  parties  concerned  in  the  transactions  to  which 
they  refer  would  always  do  right 

Mr.  George  F,  Ednmnds  for  the  Pennsylvania  Kailroad 
Company,  appellee. 

Before  the  agreement  in  question  was  made,  the  rates  of 
each  road  had  been  independently  and  fairly  established  by 
itself,  and  duly  filed  with  the  Interstate  Commerce  Commis- 
sion; and  these  rates  were  in  truth  just,  reasonable,  and  in 
conformity  with  law  in  every  respect,  and  were  in  full  opera- 
tion. 

This  is  admitted  by  pleadings. 

This  being  true,  these  rates  could  not  have  been  either 
raised  or  lowered,  under  then  existing  conditions,  without  in- 
justice to  patrons  or  else  injustice  to  those  interested  in  the 
roads,  including  the  people  along  their  lines,  as  well  as 
through  shippers. 

To  have  dianged  any  of  them  would  have  been  against 
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justice  and  reason,  disobeying  the  first  ornnmandment  of  the 
commerce  law. 

In  this  state  of  things  the  agreement  was  made.  The  pre- 
amble contains  five  distinct  declarations,  as  follows: 

(1)  To  aid  in  fulfilling  the  purposes  of  the  Interstate 
Commerce  act;  to  cooperate 

(2)  with  eadi  other  and  adjacent  transportation  associa- 
tions to  establish  and  maintain 

(3)  reasonable  and  just  rates,  fares,  rules  and  regulations 
on  state  and  interstate  traffic;  to 

(4)  prevent  unjust  discrimination,  and  to  secure  the  reduc- 
tion and  concentration  of  agencies 

(5)  and  the  introduction  of  economies  in  the  conduct  of 
the  freight  and  passenger  service. 

Every  one  of  these  declarations  is  admitted  to  have  been 
true  in  all  respects;  and  it  is  admitted  that  tbere  was  no 
other  [636]  purpose,  and  no  secret  or  covert  design  in  re- 
spect of  the  subject.  The  preamble  thus  became,  certainly 
as  between  the  parties  to  it,  the  constitutional  guide  in  the 
interpretation  of  the  body  of  the  contract. 

The  parties  next  declare  that  they  ^'make  this  agreement 
for  the  purpose  of  carrying  out  the  objects  above  named.'^ 

The  first  six  articles  of  the  contract  provide  for  organiza- 
tion and  administration,  in  respect  of  which  no  criticism  has 
been  suggested,  except  as  to  section  5  of  Article  V  in  con- 
nection with  the  Solicitor  General's  contention  in  regard  to 
Article  VII. 

Article  VII  is  the  first  one  that  is  assailed  in  respect  of  its 
fundamental  character.  It  is  the  fundamental  one  in  regard 
to  rates.  If  it  violates  law,  it  is  bad,  and  must  not  be  put  in 
execution.  If  it  provides  for  the  fullest  obedience  to  law 
and  promotes  trade,  it  must  be  upheld. 

The  first  section  provides: 

"  Section  1.  The  duly  pubUshed  schedules  of  rates,  fares  and 
charges  and  the  rules  applicable  thereto  now  hi  force  and  authorized 
by  the  companies  parties  hereto  upon  the  traffic  covered  by  this 
agreement  (and  filed  with  the  Interstate  Commeroe  Commission  as  to 
such  of  said  traffic  as  is  interstate)  are  hereby  reaffirmed  by  the  com- 
panies composing  the  association*  and  the  companies  parties  hereto 
shall,  within  ten  days  after  this  agreement  l)ecomes  eilectiye,  file  with 
tlie  managers  copies  of  ail  sueh  schedules  of  rates,  fares  and  cbaiges^ 
and  the  rules  applicable  thereto." 
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This  section  is  the  immediate  and  affirmative  act  of  the 
association.  Its  essence  is  that  all  parties  agre»  to  abide  by 
the  preexisting  just,  reascmable  and  lawful  rates  than  on 
file  with  the  Interstate  Commerce  Commismon.  It  has  not 
been  contended  by  the  learned  Solicitor  General  that  this 
section  is  contrary  to  law.  It  is  submitted  witii  confidence 
that  no  such  contention  can  be  made,  and  that  if  the  associa- 
tion agreement  had  stopped  there,  the  agreem^it  would  haTe 
been  simply  one  to  stand  by  just  and  reasonable  rates  inde- 
pendentiy  fixed,  on  file  with  the  Interetote  Commerce  Com- 
mission, which  would  be  agreeing  to  do  the  very  thing  that 
the  plaip  [637]  words  of  the  statute  commanded  should  be 
done.  The  commerce  law  does  not  demand  competition;  it 
only  demands  justice,  reason  and  equality.  Every  one  of 
its  clauses  is  devoted  directly  to  these  ends;  and  the  com- 
petition that  prodqces  departure  from  the  reason  and  justice 
and  equality  that  the  act  requires  violates  the  essential 
principle  upon  which  it  is  founded. 

I  take  it  to  be  plain  that  if  these  thirty-one  defendants  had 
united  in  an  engagement  to  truly  and  faithfully  adhere  to 
and  carry  out  in  their  respective  conduct  all  the  requirements 
of  the  commerce  law,  and  had  agreed  to  the  imposition  of 
penalties  for  infraction,  it  would  be  manifest  that  they  had 
not  contracted  to  restrain  trade,  either  in  a  general  or  a  par- 
tial sense,  or  any  sense  whatever.  In  the  instance  of  this 
first  provision  of  the  agreement,  they  have  engaged  to  do 
that  very  thing  and  that  very  thing  only  in  the  form  of 
specific  language  referring  to  a  specific  and  existing  just, 
reasonable  and  lawful  state  of  things  which  they  were  then 
acting  upon. 

The  second  section  of  Article  VTI  is  the  one  upon  which 
the  principal  assault  of  my  learned  brother  on  the  other  side 
is  made.  He  maintains  that  the  language  used  in  describing 
the  powers  and  duties  of  the  managers  is  intended  to  be 
evasive  and  to  conceal  its  real  purpose,  and  to  make  the 
managers  the  absolute  masters,  subject  to  an  appeal  to  the 
board  of  control  (being  the  presidents  of  all  the  roads),  of 
the  changing  and  fixing  of  future  rates.  The  first  answer 
to  this  is  that  the  pleadings  distinctiy  admit  that  there  was 
no  evasive  intention,  or  other  unjust  purpose,  in  any  part 
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of  the  arrangement    It  is,  therefore,  not  just  to  maintain 
what  the  record  admits  to  be  untrue. 

But  whatever  construction  or  implication  may  exist  in 
respect  of  the  language  of  this  section,  it  is  sufficient  to 
say  that  the  very  next  section  of  the  same  article  declares 
that^ 

"The  powers  conferred  upon  the  managers  shall  be  so  constmed 
and  exercised  as  not  to  permit  violation  of  the  Interstate  Oommeroe 
act,  or  any  other  law  applicable  to  the  premises,  or  any  provision  of 
the  charters  or  the  laws  applicable  to  any  of  the  companies  parties 
hereto,  and  the  managers  shall  co-  [588]  operate  with  tiie  Interstate 
Commerce  Commission  to  secure  stability  and  uniformity  in  the  rates, 
fares,  charges  and  rules  established  hereunder." 

Here  is,  in  words  as  clear  and  specific  as  the  English  lan- 
guage is  capable  of,  a  distinct  jurisdictional  limitation  upon 
the  powers  of  the  managers,  as  described  in  the  preceding 
section,  and  in  terms  the  clause  provides  that  the  powers 
conferred  upon  the  managers  shall  be  so  construed  and  exer- 
cised as  not  to  permit  the  violation  of  the  Interstate  Com- 
merce act,  or  any  other  law,  and  so  forth ;  and  it  commands 
the  managers  to  cooperate  to  these  ends  with  the  Interstate 
C!ommerce  Commission. 

When  the  managers  come  to  act,  then,  under  these  powers, 
how  do  they  start?  They  start  with  a  system  of  rates  estab- 
lished, not  by  the  agreement,  but  before  it  was  made,  and 
confirmed  by  the  agreement,  which  were  confessedly  in  con- 
formity with  and  in  promotion  of  the  Commerce  act,  and 
which  were  absolutely  just  and  reasonable.  The  managers 
are  to  have  authority  to  recommend  such  changes  in  those 
rates  and  fares  as,  by  the  very  words  of  the  second  section, 
may  be  reasonable  and  just  and  necessary  for  governing  the 
traffic  and  protecting  the  interests  of  the  parties.  Reason- 
ableness and  justice  is  the  first  and  fundamental  condition 
of  their  starting  to  act  at  all,  and  it  is  declared  that  they 
shall  not  act  otherwise  than  in  conformity  with  the  require- 
ments I  have  already  mentioned  contained  in  the  Commerce 
act  Can  this  be  an  authority  to  restrain  trade  under  any 
definition  of  the  word  "restraint"?  The  only  restraint  is 
a  restraint  against  a  violation  of  law  by  the  managers  in 
agreeing  upon  unreasonable  and  unjust  rates  against  the  re- 
quirements of  the  Commerce  act    If  we  assume  that  the 
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restraint  of  trade  mentioned  in  the  Trust  act  may  be  a 
restraint  of  innocent  and  just  proceeding,  can  any  one  main- 
tain that  it  makes  illegal  an  agreement  not  to  violate  law, 
but  to  obey  itt 

It  was  obyious  when  this  agreement  was  made  that  rates 
then  existing  and  being  in  all  particulars  reasonable  and 
equal,  might,  in  the  course  of  changes  in  production,  trade, 
and  under  other  conditions  over  which  the  railways  could 
have  no  control,  [639]  become  unjust,  unreasonable  and  in- 
applicable to  the  new  conditions,  and  that  in  such  case  both 
public  and  private  interests  would  require  that  readjust- 
ments should  be  made  in  order  to  bring  the  rates  into  con- 
formity with  what  reason,  justice  and  law  should  require 
under  such  conditions.  It  was  to  provide  for  this  that  sec- 
tions 2  and  8  of  the  seventh  article  were  inserted.  As  I 
have  said,  they  were  inserted  in  such  clear  language  that  it 
would  be  impossible  for  the  managers  to  agree  upon  any 
rates  in  lieu  of  the  just  one  then  existing,  that  were  not, 
in  the  same  sense  and  to  the  same  extent,  just,  reasonable 
and  for  the  public  interest,  as  those  then  existing.  The 
managers  must  act  in  that  way  and  to  that  end,  or  else  they 
were  forbidden  by  the  very  terms  of  the  agreement  to  act 
at  alL 

If  the  managers,  contrary  to  their  authority,  should  have 
agreed  upon  a  new  rate  which  any  one  of  the  independent 
roads  thought  to  be  wrong  in  itself  as  being  unreasonable  and 
not  in  conformity  with  the  requirements  of  the  article  and  of 
law,  that  company,  or  any  number  of  companies  affected, 
could  lawfully  and  justly  (as  would  be  its  bounden  duty)  re- 
fuse to  conform  to  the  rate  of  the  managers.  But  it  is  asked, 
would  not  the  road  thus  refusing  be  subjected  to  the  fines  and 
forfeitures  provided  in  another  part  of  the  agreement,  and 
would  not  it  be  turned  out  of  the  association?  I  answer  em- 
phatically, no.  If  any  such  thing  were  attempted  under  the 
circimistances  named,  the  company  could  defend  itself  in  a 
court  of  justice  against  any  such  wrongful  exaction,  and  could 
compel  the  managers  and  its  associate  roads  to  obey  the  con- 
tract, and  to  give  it  its  just  equality  of  treatment  that  it  was 
before  entitled  ta  The  C!ommerce  act  itself  in  terms  requires 
the  same  reasonable  and  just  conduct  by  railways  towards 
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each  other  as  it  does  in  their  treatm^it  of  their  customers  and 
the  public  I  most  earnestly  maintain,  therefore,  that  the 
whole  and  every  part  of  Article  VII  is  perfectly  ralid  under 
any  possible  construction  of  the  language  of  the  Trust  act,  aa 
well  as  in  perfect  conformity  with  and  in  aid  of  the  Com- 
merce act. 

I  may  as  well  here  compare  the  provisions  of  Article  Vil, 
which  contains  the  great  leading  feature  of  the  whole  agree- 
[640]  ment,  with  the  agreement  in  the  Trans-Missouri  case. 
The  difference  is  broad  and  fundamentaL  In  this  case,  as  I 
have  shown,  the  rates  agreed  to  be  adhered  to  in  the  first  sec- 
tion of  Article  VII  had  already  been  independently  estab- 
lished, were,  in  fact,  reasonable  and  just,  were  on  file  and 
inferentially  approved  by  the  Interstate  Commerce  Commis- 
sion, and  they  had  been  assailed  by  nobody,  and  the  whole 
trade  of  the  country  affected  was  proceeding  under  them  with 
advantage  to  the  shippers,  to  the  people  along  the  lines  of  the 
roads,  to  the  railways  themselves,  and  to  ihe  general  interests 
of  the  country.  It  was  an  engagement  to  stand  by  that  state 
of  things  and  for  the  express  purpose  of  continuing  that 
happy  state  of  things — exactly  those  that  the  law  requires — 
that  this  engagement  was  made.  Turn  now  to  the  Trans- 
Missouri  agreement  on  the  same  part  of  the  subject  That 
agreement  did  not  propose  or  profess  to  stand  by  any  then 
existing  rates,  it  did  not  indicate  that  the  rates  then  ftTigfing 
were  just  or  reasonable,  but  it  proposed  to  put  into  the  hands 
of  its  managers  the  power  to  establish  de  novo  reasonable 
rates,  etc. ;  and,  in  the  very  words  of  the  agreement,  for  the 
purpose  of  mutual  protection,  and  for  nothing  else. 

The  Trans-Missouri  agreement  imposed  no  restriction  upon 
the  discretion  of  its  rate-making  board ;  it  did  not  impose  and 
did  not,  evidently,  intend  to  impose  the  distinct  barriers  of  the 
law  between  the  powers  of  its  rate  board  and  the  people  and 
any  one  of  the  roads  concerned.  It  did  not  profess  to  look  to 
any  other  interest  than  the  exclusive  interest  of  the  parties 
themselves;  and  it  will  be  seen,  on  a  careful  study  of  it,  that 
it  was  construed  and  constructed  for  the  sole  purpose  of  keep- 
ing up  and  increasing  rates,  instead  of  for  the  purpose  (as  in 
the  Joint  Traffic  agreement)  of  keeping  them  just  and  in  con- 
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f ormity  with  law,  whether  by  leduddon,  iacrciase  or  other  re- 
adjustments 

Other  essential  differences  are  stated  in  my  brief  which  I 
need  not  take  the  time  of  the  court  to  enlarge  upon. 

These  differences  are  illustrated  by  what  the  pleadings  in 
the  two  cases  show.  In  our  case,  the  practical  operaticm  of 
the  agreement  has  been  to  continue  the  same  competition  that 
[541]  existed  before.  This  is  admitted.  It  has  been  to  ioon- 
tinue  the  same  just  s^d  reasonable  rates  previously  estab- 
lished, and  to  give  a  cooperative  and  advantageous  service 
upon  equal  terms  to  ev^^body  and  of  equal  benefit  to  the 
whole  public  The  bill  in  the  Trans-Missouri  case  allegsed — 
there  being,  it  will  be  remembered,  no  previously  established 
rates  that  were  agreed  upon — that  the  parties  had  refused  to 
establish  and  give  their  customers  just  rates.  The  answer 
did  not  meet  the  diarge,  but  evaded  it  in  the  manner  that  the 
court  will  see  stated  in  my  brief.  The  practical  construction 
by  parties  to  contracts  in  their  operations  under  them  has 
always  been  ccmsidered  an  important  element  in  determining 
the  true  character  and  meaning  of  the  c<mtract  What  I 
have  now  stated  shows  the  operating  difference  between  the 
twoc(mtract& 

The  next  principal  contention  of  my  learned  brother  is  that 
Article  VIII  of  the  agreement  violates  the  Trust  act  by  re- 
straining trade. 

The  words  of  the  article  are  as  follows: 

"Abtiole  vni. 

**  PB0P0BTI0N8  or  COMPETITIVE  TBAITIO. 

**  The  Managers  are  charged  with  the  duty  of  securing  to  each  C019- 
pany  party  hereto  equitable  proportions  of  the  competitive  traffic 
covered  by  this  agreement  so  far  as  can  be  legally  done." 

This  article  provides  that  the  managers  shall  endeavor  so 
far,  and  so  far  only,  as  obedience  to  law — ^that  is  to  say, 
conformity  with  the  Commerce  act  and  conformity  with  the 
Trust  act— would  permit,  to  secure  equitable  proportions  of 
the  competitive  traffic  to  each  one  of  the  companies.  It  is  a 
sufficient  answer  to  my  brother's  contention  to  say  that  the 
very  terms  of  the  article  do  not  require  or  invite  ot  allow  the 
managers  to  act  under  it  at  all  otli^rwise  than  as  the  law  shall 
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permit  If,  therefore,  the  Trust  act  condemns  the  effort  re- 
ferred to,  then  not  to  make  the  effort  If  the  Interstate  Com- 
merce act,  either  in  terms  or  spirit,  is  adverse  to  sach  aa  effort 
the  managers  are  not  authorized  to  take  a  step.  Does  it  vio- 
late the  law  to  merely  authorize  an  agent  to  do  scutnetliing  in 
[648]  the  course  of  business  so  far,  and  so  far  only,  as  tlie  law 
will  permit? 

But  I  contend  that  it  was  in  conformity  with  law  that  each 
company  should  have  an  equitable  proportion  of  the  traffic 
What  does  equitable  mean?    It  means  that  which  right  and 
justice  and  the  public  interest  require.    What  did  justice  and 
public  policy  require?    And  what  does  it  still  require  in 
respect  of  the  .nine  great  lines  connecting  the  western  lakes 
and  the  valley  of  the  Mississippi  and  the  whole  continent 
beyond  with  the  Atlantic  seaboard?    Was  it  not  just  and 
necessary  to  public  interest  that  each  one  of  these  roads,  pass- 
ing through  great  extents  of  country,  and  having  along  thenn 
populations  and  interests  to  whose  welfare  the  existence  of 
each  one  of  these  roads  was  necessary,  should  be  considered 
with  reference  to  the  through  traffic  which  should  come  from 
beyond?    The  question  answers  itself.    It  is  obvious,  then, 
that  just  so  far  as  each  road  should  be  euabled  to  carry  the 
through  traffic  that  naturally  belonged  to  it,  by  just  so  far 
the  people  along  the  whole  length  of  its  line  would  be  bene- 
fited by  increasing  the  income  of  the  line  and  thereby  con- 
tributing to  its  support  and  to  its  ability  to  make  lower 
rates  to  all  its  people  from  one  end  of  the  line  to  the  other. 
This  provision  of  the  eighth  article  then,  I  submit,  was 
wholesome,  lawful  and  necessary,  and  it  was  the  very  thing 
that  one  of  the  clauses  in  the  Commerce  act  and  the  spirit  of 
all  its  provisions  required. 

I  may  be  allowed  to  say  a  word  in  respect  of  the  objection 
that  no  one  of  the  roads  could  change  its  rates  without  giving 
thirty  days'  notice,  and  therefore  that  this  was  a  restraint  of 
trade,  in  one  sense  or  another.  It  will  be  seen  on  examining 
the  agreement  that  each  road  had  the  absolute  right,  under 
the  agreement  and  pursuant  to  its  provisions,  to  change  its 
own  rates,  and  still  continue  a  member  of  the  association. 
This  being  so,  it  seems  to  me  impossible  to  contend  that  any 
part  of  the  agreement  was  any  sort  of  restraint,  unless  it  can 
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be  established  that  the  thirty  days'  notioe  was  too  long.  It 
is  a  matter  of  history  that  when  the  Conuneroe  act  was  passed 
there  was  inserted  in  it  the  requirement  that  no  rate  should 
be  raised  except  on  ten  days'  notice,  and  none  should  [548]  be 
lowered  except  on  three  days'  notice,  publicly  displayed. 
What  was  the  principle  of  this?  It  was  tinst  justice  and  fair 
play  to  customers  and  to  the  public  and  to  all  persons 
directly  or  indirectly  interested  in  transportation  required 
that  sufficient  and  timely  knowledge  of  changes  in  rates 
which,  as  we  know,  affect  in  a  greater  or  less  degree  all  com- 
mercial and  productive  transactions,  should  be  had  by  every 
person  and  commimity  interested.  I  suppose  I  may  prop- 
erly state  it  as  a  public  fact,  now  known  to  everybody  engaged 
in  business,  that  the  time  fixed  in  the  Commerce  act  for  notice 
was  mudi  too  short,  and  that  unjust  inequalities  have  arisen^ 
again  and  again,  from  changes  in  rates  by  particular  roads 
on  sudi  short  notice  that  favored  customers  and  favored 
localities,  etc.,  would  get  advantages  over  others,  in  violation 
of  thie  spirit  and  substance  of  the  Commerce  act.  It  was  for 
the  purpose,  then,  and  with  the  effect  of  producing  the  widest 
fair  play  and  equality  among  all  persons,  all  roads  and  all 
communities,  that  this  period  of  thirty  days  instead  of  ten 
was  agreed  upon.  It  was  obviously  right,  and  being  right,  it 
should  not  be  condemned,  unless  the  rigor  of  a  law  that  can- 
not be  otherwise  construed  and  applied  compels  it 

I  submit  with  sincere  confidence,  as  it  regards  the  provision 
I  have  just  spoken  of,  as  well  as  it  regards  all  the  other  pro- 
visions of  the  contract,  that,  instead  of  being  even  a  partial 
restraint  of  trade,  they  are  all  provisions  of  constraint  in  sup- 
port of  and  in  promotion  of  trade.  Trade  is  a  general  word, 
and  its  operations,  like  all  other  operations  that  require  co- 
operating and  associating  forces  and  arrangement,  are  ad- 
vanced by,  and  indeed,  cannot  be  carried  on  truly  and  hon- 
estly for  public  interests  without  checks  and  regulations,  some 
of  which  may  restrain  and  regulate  the  bdiiavior  of  a  particu- 
lar element  in  the  whole  operation,  and  by  doing  so  do  not 
restrain  but  advance  and  promote  the  whole;  just  as,  to  take 
the  simplest  of  illustrations  that  occurs  to  me,  in  mechanics, 
the  safety  valve  of  a  locomotive,  with  its  counterweight,  regu- 
lates and  restrains,  or  gives  off,  the  accumulating  steam  in 
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the  boiler,  in  the  first  place  conserving  it,  restraining  it  from 
escape,  and  in  the  second  place,  enabling  it  to  escape.  Bat 
all  [544]  this  does  not  restrain  the  operaticms  of  the  loco- 
motive; it  is  necessary  to  its  best  and  safest  performance  of 
duty.    A  hmidred  illustrations  might  be  given. 

My  brother  on  the  other  side  suggests  that  the  dause  in  the 
agreement  providing  for  abolishing  soliciting  agencies  is  a 
restraint  of  the  trade.  I  have  stated  in  my  printed  pcmits  my 
answer  to  this.  I  may  add,  however,  that  s(^iciting  trade  or 
ceasing  to  solicit  trade  is  not  trade  itself,  and  does  not  bdong 
to  it,  even  as  an  incident  Wherever  it  is  practised,  it  is  prac- 
tised apart  from  any  act  of  trade;  it  precedes  it,  and  «»ne- 
times  leads  up  to  it,  and  sometimes  repels  it.  It  was  per- 
fectly competent,  therefore,  and  certainly  wise,  for  these 
.roads  to  agree  to  abolish  sudi  agencies,  and  to  join,  so  far  as 
it  might  be  convenient  to  do  for  the  information  of  the  pub- 
lic, in  having  agencies  at  various  important  points  to  assist 
shippers  and  manufacturers  in  the  most  rapid  and  economical 
transmission  of  their  productions.  The  plan,  therefore,  sub- 
stituted for  the  old  practice  is  one  far  m<H:e  advantageous  to 
the  public  who  wish  for  honest  and  equal  dealing  than  the 
old  practice.  But  I  submit  that  whatever  character  may  be 
imputed  to  soliciting  business,  it  does  not  fall  within  the  au- 
thority of  Congress  to  regulate  it  at  all.  While  it  is  going 
on  the  business  solicited  has  not  reached  the  point  of  being 
interstate  commerce,  and  cannot  reach  it  until  its  movement 
has  commenced,  or  is  about  to  o(mmience,  d^nitely  from  one 
State  to  another. 

I  refrain  from  making  any  observations  on  the  constitu- 
tional question  arising  if  the  Trust  act  is  to  be  construed  as 
forbidding  innocent  contracts  promotive  of  public  policy, 
which  I  have  insisted  upon  in  my  printed  points,  for  the 
reason  that  in  the  division  of  our  subjects  of  discussion  this 
matter  is  left  entirely  to  my  brother  A&.  Phelps. 

In  respect  of  the  meaning  of  the  words  of  the  Trust  act, 
I  beg  to  ask  your  Honors'  careful  attention  to  the  suggestions 
I  have  ventured  to  make  in  my  printed  points.  I  need  not 
enlarge  upon  them,  and  have  only  to  call  your  attention,  firsts 
to  the  grammatical  construction  of  the  first  section,  and, 
second,  to  the  citations  I  have  made  from  law  writers,  show- 
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mg  a  distiiiot  and  separate  dasaificatkm  of  the  two  phraaea, 
[646]  ^'  restoiint  of  t^ade  in  g^ieral  ^  and  ^  partial  restraint 
of  trade.''  If  these  writers  are  correct  (as  nobody  doubts, 
I  think,  tiiey  are),  and  the  two  phrases  were  known  and 
treated  in  the  law  at  the  time  of  the  passage  of  the  act  as 
separate  things,  the  one  obnoxious  and  die  otli^r  just  and 
wholesome,  then  I  respectfully  and  earnestly  insist  that  the 
universal  rule  of  constructicm  requires  that  the  words  in  tfie 
act  idiall  be  assigned  to  the  first  class,  and  not  carried  over 
into  the  secMid. 

Mr.  Solicitor  General^  ior  the  United  States,  in  condusicn. 

L  It  is  claimed  that  because  nothing  has  been  done  under 
the  agreement,  no  irreparable  injury  has  been  or  can  be 
shown,  and  therefore  no  injunction  lies.  But  the  Anti- 
Trust  law  makes  the  agreement  illegal  and  Tests  the  court 
with  jurisdiction  to  prevait  violations  of  the  act.  The  carry- 
ing out  of  Mi  illegal  ocmtotct  will  result  in  irreparable  injury 
to  the  public,  and  this  sufficiently  appears  from  the  provision 
of  the  law  declaring  the  illegality  and  authoriEing  injunc- 
tion proceedings. 

11.  It  is  insisted  that  an  agreement  in  restraint  of  trade 
must  restrain  trade— that  is,  reduce  or  diminish  it;  that 
trade  must  be  injured. 

An  agreement  in  restraint  of  trade  may  or  may  not  dimin- 
idi  or  reduce  trade.  The  injury  sou^t  to  be  averted  by  pro- 
hibiting such  agreements  is  the  injury  to  the  public.  The 
stifling  of  competition,  the  creation  of  a  m<mopoly,  may  in- 
crease the  trade  in  the  product  controlled,  but  nevertlieless 
to  die  injury  of  the  public.  To  stifle  ocMnpetition  is  to  careate 
a  monopoly  and  place  the  public  at  the  mercy  of  die  monop- 
oly. The  benefits  resulting  from  cheaper  products  through 
monopolies  have  never  been  held  by  courts  or  legislatures  as 
sufficient  to  overbalance  die  evils  to  the  Government  and 
people  from  the  creation  of  monopolies.  It  is  a  question  of 
mediod  rather  than  result.  Trusts  and  monopolies  are  for- 
bidd^i  in  order  to  preserve  competition,  and  thereby,  as  far 
as  possible,  freedom  of  action  in  industrial  and  commercial 
Ufe. 

IIL  It  is  said  that  competition  is  not  trade,  but  a  mere 
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incident  of  trade;  that  what  prevents  competition  does  not 
[546]  necessarily  injure  trade;  on  the  contrary,  to  restrict 
competition  may  benefit  trade,  that  the  whole  world  is  now 
groaning  under  competition;  that  the  hard  rule  of  the  sor- 
viyal  of  the  fittest  bears  heavily  upon  the  mass  of  the  people: 
that  there  is  a  spirit  of  unrest,  of  dissatisfaction,  and  that  to 
avoid  the  effects  of  ruinous  competition  among  employers  and 
employes  combination  is  the  rule. 

It  may  be  conceded  that  the  law  of  the  survival  of  die  fit- 
test is  a  hard  one;  that  the  necessity  of  competition  under 
existing  conditions  presses  heavily  upon  the  weak.  But, 
after  all,  competition  is  not  only  the  life  of  trade,  but  the 
underlying  basis  of  our  social  and  industrial  life.  There 
may  be  a  better  way,  but  we  have  not  yet  found  it  CcMnpe- 
tition  goes  along  with  freedom,  with  independent  action. 
This  country  was  founded  on  the  principles  of  liberty  and 
equality.  It  sought  to  secure  to  every  citizen  an  equal  chance 
under  the  law.  That  is  all  the  people  have  demanded  or  do 
demand — a  fair  show  in  the  race  of  life.  Undoubtedly  there 
is  unrest,  dissatisfaction,  tendencies  to  anarchy  and  socialism, 
but  these  result  not  from  competition,  but  the  throttling  of 
competition  by  trusts  and  combinations,  which  seek  to  control 
production  and  transportation  and  dominate  both  working- 
men  and  consumers.  Against  these  the  individual  citizen 
protests.  He  does  not  demand  no  competition,  but  fair  com- 
petition. Combinations  of  workingmen  accompany  aggre- 
gations of  capital.  Thus  the  masses  are  arrayed  against  the 
classes.  If  combinations  of  capital  were  prevented,  if  com- 
petition among  employers  of  labor  were  enforced,  the  inde- 
pendent demand  for  labor  from  competing  sources  would  tend 
to  fair  wages,  such  as  prices  might  warrant 

IV.  It  is  insisted  that  this  agreement  among  railroads  to 
prevent  competition  is  not  only  innocent,  but  wise  and  salu- 
tary, because  in  the  case  of  railroads  competition  is  ruinous; 
that  if  competition  reduces  rates  below  the  point  of  profit  for 
any  line,  it  must  ultimately  be  bankrupted,  for  it  cannot  stop 
running  nor  can  the  capital  invested  in  it  be  withdrawn. 

But  this  argument  applies  to  all  great  modem  industries, 
in  manufacture  as  well  as  transportation.  Capital  fixed  in  a 
[547]  valuable  plant  ca:nnot  be  withdrawn,  nor  can  lal»or 
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skiUed  in  one  industry  be  readily  shifted  to  another.  Both 
manufacturers  and  worUngmen  are  subject  to  the  contin- 
gencies of  competition.  The  establishment  of  a  new  plant 
with  modem  improvements  may  destroy  some  old  one,  in 
which  both  have  virtually  risked  their  alL  There  are  sec- 
tions where  a  number  of  years  ago  it  was  profitable  to  make 
iron  out  of  local  ores.  Millions  of  dollars  were  invested  in 
furnaces.  Workingmen  skilled  in  iron-making  settled  there, 
and  widi  their  earnings  bought  property  and  built  homes. 
Subsequently,  in  other  sections  more  accessible  to  the  markets, 
with  cheaper  ores,  modem  furnaces  were  erected  and  cheaper 
iron  began  to  be  made.  The  old  furnaces  could  not  meet 
the  competition  of  the  new.  They  had  to  be  abandoned. 
Was  it  possible  to  withdraw  the  capital  invested  in  them! 
Not  at  all.  It  was  lost.  The  workingmen,  too,  suffered. 
They  were  thrown  out  of  work,  ran  up  debts,  lost  their  homes. 

Why  are  not  men  who  put  their  capital  or  skill  into  a 
manufacturing  plant  just  as  much  entitled  to  protection 
against  ruinous  competition  as  those  who  put  their  money  or 
^dll  in  a  transportation  plant!  Why  should  the  railroads 
be  singled  out  from  all  the  great  interests  of  this  country, 
and  alone  be  authorized  to  combine  and  prevent  competition 
and  keep  up  prices! 

Competition  drives  the  weak  to  the  wall,  the  fittest  survive, 
but  the  greatest  good  to  the  greatest  number  results.  The 
opening  of  new  mines,  the  construction  of  new  plants,  the 
establishment  of  industries  with  improved  methods  of  pro- 
duction and  greater  natural  advantages,  lower  the  cost  of 
production  of  the  conmiodity  to  the  benefit  of  the  public,  but 
the  person  or  corporation  or  region  which  cannot  lower  its 
cost  of  production  to  meet  the  new  competition  must  suffer. 
Under  competition  the  most  improved  plant,  the  best  trained 
labor,  the  most  economical  management,  the  wisest  business 
sagacity  and  foresight,  is  not  only  encouraged  but  demanded 
for  success. 

The  best  railroad,  the  one  constracted  and  equipped  and 
managed  in  the  best  way,  will  get  the  bulk  of  the  competitive 
[548]  business,  and  it  ought  to.  It  can  afford  to  carry  the 
traffic  at  lower  rates  than  the  poorer  roads,  and  it  ought  to  be 
allowed  to,  in  the  public  interest    The  poorer  roads  can  get 

10870**— S.  Doc  111,  62-1,  vol  1 58 
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die  business  by  putting  themselves  in  shape  to  do  the  business. 
Boads  equally  fitted  to  do  the  work  will  naturally  divide  the 
competitive  business  in  equitable  proportions.  Competition 
for  traffic  by  improved  service  and  lower  rates  will  result, 
naturally,  not  in  ruining  the  roads,  but  in  building  them  up. 
Under  competition,  the  best  road  fixes  the  rate;  under  com- 
bination, the  poorest  road.  Is  it  just  to  make  the  public  pay 
rates  from  Chicago  to  the  East  fixed  by  the  poorest  system 
protected  by  the  Joint  Traffic  agreement? 

V.  It  is  contended  there  is  no  restraint  on  trade,  because 
the  railways  still  exist  with  all  their  facilities  for  transporta- 
tion, ready  and  willing  to  serve  the  public,  and  with  no  in- 
ducement for  service  weakened;  that  competition  in  every 
desirable  aspect  remains,  the  railroads  being  permitted  to 
compete,  but  compelled  to  do  it  openly,  under  the  provision 
that  a  deviation  from  the  association  rate  cannot  be  made 
except  by  resolution  of  the  board  of  a  member  and  after 
thirty  days'  notice  to  the  managers. 

It  is  true  the  railways  exist  with  their  original  facilities, 
but  the  inducement  for  improvement  by  cheaper  methods  of 
transportation  is  weakened,  the  motive  for  competition  re- 
moved, the  means  of  competition  destroyed,  and  competition 
itself  absolutely  forbidden.  The  natural  result  of  preventing 
competition  is  to  keep  up  rates.  An  excess  in  rates  over  what 
would  obtain  under  competition  amounts  in  effect  to  a  tax  on 
the  things  transported.  This  operates  as  a  burden  upon  com- 
merce, and  a  restraint  of  trade. 

If  a  State  should  levy  a  tax  on  goods  transported  through 
it,  this  court  would  hold  such  an  act  unconstitutional,  because 
it  laid  a  burden  upon  interstate  commerce.  Moreover,  to  in- 
crease rates  and  maintain  them  at  a  point  above  what  would 
obtain  under  competition  decreases  the  business  of  railroads 
but  enhances  the  cost  of  it,  and  thus  restrains  trade  or  com- 
merce. Lower  rates  mean  more  traffic,  both  freight  and 
passenger.  Higher  rates  means  less  traffic.  It  may  be  to  the 
[649]  interest  of  the  railroads  to  increase  the  rates  and  lessen 
tiie  traffic.  The  profits  may  be  as  much  or  more,  but  it  is 
done  at  the  expense  of  the  public  and  to  the  restraint  of  trade. 

VL  It  is  insisted  that  rates  must  be  stable,  not  subject  to 
change;  that  a  manufacturer  cannot  safely  make  goods  nor  a 
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dealer  buy  them  unless  he  knows  the  rates  for  transporting 
them  to  market,  and  may  rely  upon  these  rates  continuing; 
therefore  agreements  for  maintaining  rates  at  a  fixed  point 
should  be  encouraged. 

It  is  obvious  that  the  manufacturer  or  dealer  must  not  only 
take  into  account  the  rates  he  will  have  to  pay  to  market,  but 
the  rates  his  competitors  from  every  quarter,  by  land  and 
water,  will  have  to  pay.  It  is  impracticable  to  attain  a  cast- 
iron  uniformity  of  this  kind,  and  neither  the  Interstate  Com- 
merce law  nor  the  Joint  Traffic  agreement  attempts  it 
Moreover,  the  agreement  does  not  assume  to  prevent  a  change 
of  rates.  It  virtually  takes  the  power  to  change  from  the 
companies,  but  gives  it  to  the  managers  of  the  association. 
For  natural  it  substitutes  arbitrary  change.  The  protest 
against  any  change  in  rates  is  a  protest  against  progress. 
The  history  of  railroads  shows  a  constant  tendency  towards 
cheaper  rates.  This  has  resulted  from  improvements  forced 
by  competition.  The  interest  of  the  public  lies  not  in  main- 
taining but  in  reducing  rates,  and  to  effect  such  reduction 
competition  is  essential. 

VIL  Uniformity  in  rates  is  declared  to  be  essential,  and 
it  is  urged  that  the  provisions  of  the  Interstate  Commerce  law 
favoring  uniformity  cannot  be  enforced  except  by  suppress- 
ing competition  through  this  agreement;  and,  to  illustrate 
the  need  of  uniformity,  it  is  said  that  without  it  an  industry 
in  Michigan  equidistant  from  market  with  a  similar  industry 
in  Indiana  might  be  wiped  out  of  existence  by  reduced  rates 
in  favor  of  the  Indiana  industry. 

But  neither  the  Interstate  Commerce  act  nor  this  agree- 
ment would  prevent  the  alleged  injustice  suggested.  The 
case  instanced  involves  a  reducti<m  in  rates  on  local  traffic, 
and  the  agreement  only  applies  to  competitive  traffic.  There 
is  nothing  in  the  agreement  to  prevent  any  member  of  the 
[650]  association  from  changing  the  rates  from  local  points; 
the  jurisdiction  of  the  association  is  restricted  to  competitive 
traffic. 

The  uniformity  demanded  by  the  Interstate  Commerce  act 
is  uniformity  in  the  treatment  by  each  railroad  of  its  own 
patrons.    The  second  section  prohibits  a  common  carrier 
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from  charging  one  person  more  than  another  for  the  same 
service;  it  does  not  prohibit  a  carrier  from  charging  one  per- 
son more  or  less  than  another  railroad  charges  another  perscm 
for  an  equal  distance.  The  third  section  forbids  a  common 
carrier  to  give  any  undue  preference  or  advantage  to  any  per- 
son or  locality  over  any  other.  But  this  only  applies  to  the 
action  of  a  railroad  toward  the  people  or  the  places  served  by 
it.  And  so,  too,  with  reference  to  the  long  and  diort  haul 
provisions  in  the  fourth  section. 

The  Interstate  Cionmierce  law  declares  that  all  charges 
must  be  reasonable  and  just  It  provides  no  means  for  secur- 
ing this  desideratum  except  competition.  The  only  method 
of  stifling  competition  when  the  law  was  passed  was  tiie  pool- 
ing agreement,  and  this  was  forbidden.  Cc»npetition  be- 
tween railroads  was  preserved,  and  to  secure  the  benefits  of 
competition  to  all  patrons  of  each  road  it  was  provided  that 
the  competition  should  be  open  and  above  board,  so  that  the 
people  might  be  advised  of  the  existing  rates,  and  each  rail- 
road was  required  to  treat  its  patrons  witii  uniformity,  with- 
out discrimination  and  without  preferences. 

The  object  of  the  law  was  to  secure  the  benefits  of  compe- 
tition to  all,  and  not  permit  a  road  to  charge  those  Clippers 
for  whose  patronage  it  does  not  have  to  compete  excessive 
rates,  while  secretly  granting  lower  rates  to  those  shippers  for 
whose  patronage  it  has  to  compete.  The  competition  was  to 
be  restricted  to  where  it  belongs;  between  the  railroads  and 
not  between  the  shippers.  If  a  railroad  can  afford  to  carry 
the  freight  of  one  shipper  for  a  certain  rate,  it  can  afford  to 
carry  for  the  same  rate  like  freight  under  similar  conditions 
for  every  other  shipper. 

VIII.  It  is  contended  that  uniform  rates  should  be  main- 
tained on  the  trunk  lines  in  order  to  keep  the  weaker  roads  in 
[561]  operation  fear  the  benefit  of  the  sections  through  which 
tiiey  run. 

As  I  have  pointed  out,  the  agreement  does  not  apply  to 
local  traffic.  As  to  it,  each  road  has  a  monopoly,  with  power 
to  fix  its  own  rates.  The  agreement  applies  only  to  com- 
petitive traffic  between  great  centres.  The  argument,  then, 
amounts  to  this,  that  the  rates  on  through  traffic  are  to  be 
kept  up  in  order  to  preserve  the  weak  roads  as  going  con- 
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oems  for  the  benefit  of  the  secticms  through  whidi  they  run. 
What  is  this  but  to  tax  the  many  f(»*  the  benefit  of  the  fewt 
It  m  not  the  function  of  Government  to  neutralize  the 
advantages  of  locality.  The  people  pay  for  these  and  are 
entitled  to  them.  If  I  settle  in  a  flourishing  region  on  a  good 
line,  I  pay  for  the  privilege  in  the  cost  of  the  land,  in  taxes, 
etc.  If  I  settle  in  an  undevelc^ed  region  on  a  poor  road,  I 
pay  little  for  either  the  privilege  or  the  land,  and  must  ex- 
pect to  help  bear  the  cost  of  development 

IX  It  is  said  that  the  Interstate  Commerce  act  was  passed 
to  suppress  oompetition  and  secure  uniformity  in  rates. 

It  was  not  passed  to  suppress  competition,  but  to  preserve 
it  and  secure  its  benefits  to  alL  Competition  between  inde- 
pendent lines  was  preserved  and  uniformity  enforced  to 
secure  the  benefit  of  this  competition  to  all.  Each  carrier 
was  required  to  treat  its  patrons  with  uniform  fairness,  with- 
out preference  and  without  discrimination.  The  only  effect- 
ive arrangement  used  at  that  time  by  the  trunk  lines  to 
stifle  competition  was  the  pooling  agreement,  and  this  was 
prohibited.  It  was  recognized  that  competition  would  keep 
the  rates  reasonable,  and  the  long  and  short  haul  provision 
wa^  intended  to  secure  to  all  points  on  each  road  the  benefit 
of  such  competition.  Unjust  discrimination  and  undue  pref- 
erences by  a  railroad  among  its  patrons  were  prohibited. 
Thus  the  benefits  of  open  competition  were  insured  to  all. 
The  policy  was — among  the  patrons  of  each  road  uniformity, 
but  between  the  roads  open  competition. 

X.  The  point  is  made  that  railways  are  public  highways, 
and  the  furnishing  of  railway  transportation  a  governmental 
function ;  theref(H%  the  Government  should  eliminate  the  ad- 
[662]  vantage  of  locality  by  enforcing  absolute  uniformity 
in  rates,  or  permit  the  railroads  to  do  it  by  preventing  com- 
petition and  maintaining  arbitrary  rates. 

It  may  be  conceded  that  the  furnishing  of  railroad  trans- 
portation is  a  public  function,  and  therefore  the  Government 
may  regulate  it  Government,  state  and  Federal,  has  done 
this,  by  forbidding  the  consolidation  of  competing  lines,  by 
prohibiting  pooling  contracts,  and  by  making  illegal  all 
agreem^its  in  restraint  of  trade. 

The  absolute  uniformity  demanded  is  neither  practicable 
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nor  desirable.  Absolute  uniformity,  extending  to  every  rate, 
from  every  point,  on  every  railroad,  means  absolute  consoli- 
dation of  control  and  absolutely  arbitrary  rates,  and  this  is 
absolutely  inconsistent  with  competition.  It  admits  of  no 
competition.  The  desirable  uniformity  is  that  which  goes 
along  with  competition,  and  supplements  it,  and  secures  its 
benefits  to  all  shippers,  without  distinction.  Each  railroad 
should  be  required  to  treat  its  patrons — persons  and  places — 
with  fairness  and  equality,  without  preference  or  discrimina- 
tion. It  should  not  be  required,  however,  to  treat  its  ship- 
pers no  better  than  other  lines  treat  theirs.  On  the  contrary, 
it  should  be  induced  to  treat  its  shippers  the  very  best  it  can, 
and  thereby  make  it  incumbent  upon  competing  lines  to  treat 
their  shippers  as  well.  It  should  be  induced  to  do  this  not 
cmly  in  rates  but  in  service.  The  rigid,  cast-iron,  arbitrary 
rule  of  absolute  uniformity  as  between  railroads,  contended 
for  by  Mr.  Carter,  would  logically  prevent  all  competition, 
whether  in  rates  or  service. 

If  the  railroads  are  not  to  be  permitted  to  combine  and 
prevent  ruinous  competition,  and  establish  and  maintain  rea- 
sonable rates  by  arbitrary  methods,  then,  it  is  said,  they  must 
either  abandon  transportation,  or  consolidate,  or  persistently 
violate  the  law. 

There  is  a  virtual  consolidation  of  these  roads  now  under 
the  agreement.  The  public  is  not  interested  in  consolidation 
except  as  it  affects  competition.  The  constitution  and  laws  of 
many  States  prohibit  the  consolidation  of  railroads,  but  only 
of  competing  railroads.  Lines  which  do  not  compete  may  con- 
[668]  solidate,  and  the  public  thus  gains  the  benefit  of 
broader  and  more  economical  administration.  Railroads 
which  compete  may  not  consolidate,  because  it  prevents  ocHn- 
petition  and  keeps  up  rates. 

Public  policy  has  demanded  the  prohibition  of  the  ccmsoli- 
dation  of  competing  lines;  for  the  same  reason  Congress 
enacted  the  antipooling  section  of  the  Interstate  Commerce 
act  The  pooling  of  freights  and  the  division  of  earnings  is 
not  bad  in  itself.  It  is  bad,  because  used  to  stifle  competi- 
tion. Equally  bad  is  the  Joint  Traffic  agreement  before  the 
court,  which  operates  as  effectively  as  any  pooling  arrange- 
ment ever  devised.    The  people  have  not  stopped  to  inquire 
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whether  oonaolidation  would  result  of  necessity  in  mireascHi- 
aUe  rates;  neither  have  they  stopped  to  inquire  whether 
pooling  would  result  necessarily  in  unreasonable  rates.  It  is 
the  tendency,  not  the  absolute  result,  which  has  operated  to 
prohibit  consolidation,  to  prohibit  pooling,  to  prdiibit  con- 
tracts in  restraint  of  trade. 

The  railroads  say  that  if  they  are  not  permitted  to  prevent 
competition  they  will  compete  and  in  doing  so  violate  the 
Interstate  Commerce  law;  that  they  should  be  permitted  to 
combine  for  the  purpose  of  preventing  violations  of  law,  even 
if  in  doing  so  competition  be  prev^ited. 

But  to  prevent  competition  is  in  itself  to  violate  the  law. 
Better  the  chance  to  violate  one  law  than  the  certainty  of 
violating  another.  Better  the  motive  to  violate  one  law  than 
Ihe  mandate  to  violate  another.  If  the  ability  the  railroads 
employ  to  circumvent  the  law  were  used  to  observe  it,  neither 
this  agreement  nor  the  arguments  in  support  of  it  would  be 
before  the  court  The  railroads  pnnnise  to  obey  one  law  if 
the  court  will  permit  them  to  violate  another.  Would  they 
keep  the  compact,  if  madet  Bespect  for  law  based  solely  on 
self-interest  is  delusive  and  evanescent 

XL  An  attempt  is  made  to  distinguish  this  case  frc»n  the 
TroM'Miasauri  ease  by  saying  that  here  the  association  sim- 
ply adopted  the  admitted  fair  and  reasonable  rates  thai  in 
force  and  filed  with  the  Interstate  CkMnmerce  Commission  hy 
the  ccmipanies;  while  in  the  Trans-Misaouri  ease  the  associa- 
tion was  given  pow^  to  fix  rates.  But  in  the  Trans-Missouri 
[664]  agreement  the  association  was  only  given  power  to  fix 
reasonable  rates,  and  the  fact  that  the  rates  fixed  by  the  asso- 
ciation during  its  existence  were  fair  and  reasonable  was  ad- 
mitted. 

In  the  Trans-Missouri  ease^  the  association  had  been  dis- 
solved. The  only  question  was  the  legal  effect  of  the  author- 
ity conferred  by  the  agreement  If  there  were  no  power 
under  ih&  Joint  Traffic  agreement  to  change  rates,  neverthe- 
less the  power  to  maintain  rates  arbitrarily  would  involve 
authority  to  keep  them  up  after  progress  and  inventi<m 
diould  render  them  excessive  and  unreasonable.  But  in 
point  of  fact,  as  pointed  out,  the  Joint  Traffic  agreement  vests 
in  the  association,  through  the  managers,  with  appeal  to  the 
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board  of  control,  the  authority  to  change  rate&  This  author- 
ity is  more  coercive  than  that  conferred  by  the  Trans-Mis- 
souri agreement 

Under  the  Trans-Missouri  agreement  five  days'  written 
notice  prior  to  each  monthly  meeting  was  required  to  be 
given  the  chairman  of  any  proposed  reduction  in  rates.  At 
each  monthly  meeting  die  association  voted  (m  all  changes 
proposed.  All  parties  were  bound  by  the  decision  of  the 
association  ^^  unless  then  and  there  the  parties  shall  give  the 
association  definite  written  notice  that  in  ten  days  thereafter 
they  shall  mak^  such  modificaticm,  notwithstanding  the  vote 
of  the  association.  .  .  .  Should  any  member  insist  upon  a 
reduction  of  rates  against  the  views  of  the  majority,  and  if 
in  the  judgment  of  said  majority  the  rates  so  made  affect  seri- 
ously die  rates  upon  through  traffic,  then  the  association  may, 
by  a  majority  vote  upon  such  other  traffic,  put  into  effect  cor- 
responding rates  to  take  effect  upon  the  same  day.**  More- 
over, each  member  of  the  Trans-Missouri  asscnation  mi^t, 
at  its  peril,  make  a  rate  without  previous  notice  to  meet  the 
competition  of  outside  lines,  giving  the  chairman  notice  of 
its  action,  so  the  good  faith  of  the  transaction  mi^t  be 
passed  upon  by  the  association  at  its  next  meeting. 

Thus,  under  the  Trans-Missouri  agreement  each  member 
might,  at  its  peril,  make  a  rate  to  meet  outside  competition, 
and  each  member  might,  upon  giving  ten  days'  notice,  make 
an  independent  rate,  notwithstanding  the  action  of  ihe  asso- 
ciation. But  under  the  Joint  Traffic  agreement  no  company 
can  [555]  deviate  from  the  rates  as  fixed  by  the  managers, 
except  by  a  resolution  of  its  board  of  directors,  and  thirty 
days  after  a  copy  of  such  resolution  is  filed  with  the  man- 
agers. This  absolutely  prevents  competition,  and  the  inten- 
tion to  prevent  competition  is  plain  from  the  provision  that 
"the  managers,  upon  receipt  of  such  notice,  shall  act 
promptly  upon  the  same  for  the  protection  of  the  parties 
hereto." 

Mr.  Carter,  in  his  argument,  explained  the  operation  of 
this  clause.  Thirty  days'  notice  of  the  intention  of  any 
company,  by  resolution  of  its  board,  to  deviate  from  Ae 
rates  fixed  by  the  association,  through  its  managers,  was 
required  in  order  that  the  association  might  have  time  to 
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determine  its  course  of  acti<m.  If  it  could  meet  the  rate 
proposed  by  tiie  deviating  member,  it  would  do  so.  If  it 
could  not,  it  would  take  steps,  in  Mr.  Garter^  language,  ^^  to 
exterminate"  the  recalcitrant  company.  In  no  other  way, 
according  to  Mr.  Carter,  could  ruinous  competitiqu  be  pre- 
vented and  the  interests  of  all  members  of  the  association 
protected. 

Xn.  It  may  be  conceded  that  the  public  along  each  line 
is  interested  in  the  line  getting  its  fair  diare  of  the  through 
traffic  and  earnings;  and  this  it  will  get  under  competition. 
The  local  public  is  not  entitled,  however,  to  an  arbitrary 
diare  of  the  through  traffic  and  earnings.  It  has  a  right  to 
no  more  than  the  advantages  of  the  line  attract.  To  give  it 
more  is  to  take  what  belongs  to  another  line  and  another 
section.  A  i»X)Bperous  section,  with  an  intelligent,  progres- 
sive population,  makes  a  good  railroad,  and  a  good  railroad 
attracts  through  traffic;  and  it  is  not  just  or  right  to  take 
this  traffic  away  and  give  it  to  a  poor  road  in  order  to  do  for 
it  what  the  public  al<mg  its  line  ought  to  do. 

XDX  Hie  provisions  of  the  Interstate  Commerce  law 
preventing  discrimination  and  undue  preferences  have  be«i 
discussed ;  they  can  be  enforced  without  suppressing  compe- 
tition. The  tenth  article  of  the  Joint  Traffic  agre^nent  pro- 
vides that  ^^  the  managers  shall  decide  and  ^iforce  the  course 
which  shall  be  pursued  with  connecting  companies  not  par- 
ties to  this  agreement  which  fail  or  decline  to  observe  the 
rates,  fares  and  rules  established  und^  this  agreement,'' 
and  it  is  [656]  contended  that  this  provision  is  necessary  to 
prevent  discriminaticm  against  one  company  and  in  favor  of 
another  by  connecting  lines;  but  a  reading  of  the  third  sec- 
tion of  the  Interstate  Commerce  act  shows  that  the  mischief 
suggested  is  fully  provided  for  in  its  concluding  paragraph, 
whidi  provides  tiiat  every  common  carrier  shall  afford  equal 
facilities  for  the  interdiange  of  traffic  and  for  receiving  and 
forwarding  freight  or  passengers  from  connecting  lines, 
^  and  shall  not  discriminate  in  their  rates  and  charges  be- 
tween such  connecting  lines.'' 

XIY.  It  is  insisted  that  if  Congress  had  intended  the  Anti- 
Trust  law  to  prohitnt  ev^ry  contract  in  restraint  of  trade, 
whether  partial  or  general,  reasonable  or  unreasonable,  it 
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would  have  used  the  language  "every  contract  in  any  re- 
straint of  trade,"  etc,  "  is  hereby  declared  to  be  illegaL** 

It  seems  to  me,  and  I  submit  to  the  court,  that  the  expres- 
sion "  every  contract  in  restraint  of  trade  "  is  quite  as  ccMn- 
prehensiye  as  "every  contract  in  any  restraint  of  trade,'' 
and  much  better  language.  With  due  respect  to  the  learned 
counsel,  it  might  be  suggested  that  if  his  criticism  of  the 
language  used  be  a  valid  one,  why  may  not  the  next  commen- 
tator on  this  section  forcefully  insist  that  Congress  should 
have  said  "every  contract  in  any  and  every  restraint  of 
trade  is  hereby  declared  to  be  illegal "  t 

XV.  The  reply  to  Mr.  Phelps'  attack  upon  the  constitu- 
tionality of  the  Anti-Trust  law  as  construed  by  this  court  in 
the  Trans-Missouri  case,  is  to  be  found  in  the  argument  of 
Mr.  Carter  that  railways  are  public  highways,  and  in  the 
furnishing  of  public  transportation  perform  in  a  sense  a 
governmental  function.  The  right  of  the  Grovemment  to 
regulate  contracts  between  carriers  and  Clippers  and  to 
place  proper  restrictions  upon  contracts  among  carriers  them- 
selves, in  order  to  protect  the  interests  of  the  public,  as 
affected  by  these  instrumentalities  of  commerce,  has  not 
heretofore  been  seriously  questioned.  The  States  regulate 
the  construction,  maintenance,  and  operation  of  railroads, 
prescribing  and  enforcing  maximum  rates,  preventing  the 
consolidation  of  competing  lines,  and  securing  to  the  public 
the  benefit  of  competition. 

The  doctrine  laid  down  in  the  case  of  Munn  v.  lUmoiSj  94 
[667]  U.  S.  113,  applies.  When  a  man  devotes  his  property 
to  a  public  use,  to  that  extent  he  grants  the  public  an  interest 
in  that  use.  The  same  policy  which  supports  the  prohibi- 
tion against  consolidation,  and  the  fifth  section  of  the  Inter- 
state Commerce  law  forbidding  the  pooling  of  freights  or 
the  division  of  earnings,  is  the  justification  for  the  declara- 
tion that  all  contracts  in  restraint  of  trade  diall  be  deemed 
illegal.  The  result  of  the  consolidation,  the  pooling  or  the 
combination  in  restraint  of  trade,  is  beside  the  question. 
Congress  is  entitled  to  pass  judgment  upon  the  tendency  of 
a  contract  in  restraint  of  trade.  If  it  deems  sudi  a  contract 
reprehensible,  injurious  in  its  tendencies,  it  may  prohibit 
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it,  whetiier  the  act  will  result  in  a  particular  case  in  the 
establishment  of  reasonable  or  unreasonable  rates. 

XVI.  As  to  the  remedy  in  the  case  of  an  unreasonably 
low  rfite.  Judge  Cooley,  in  a  well-considered  opinion,  In  re 
Chicago^  St.  Paid  <&  Kansas  City  Railway j  2  Int.  Com.  Com. 
231,  approved  by  this  court  in  Interstate  Commerce  Commis- 
sion V.  Cincinnati^  N.  O.  <6  Texas  Pacific  Railway^  167  U.  S. 
479,. 611,  held  that  under  the  Interstate  Commerce  law  the 
commission  has  no  power  to  determine  that  a  rate  is  un- 
reasonably low  and  to  order  the  carrier  to  refrain  from 
charging  such  rate  on  such  ground. 

XVII.  As  to  the  remedy  in  the  case  of  an  tmreasonably 
high  rate. 

The  common  law  recpiires  that  rates  shall  be  reasonable 
and  fair.  So  does  the  Interstate  Commerce  law.  But  this  is 
a  mere  declaration,  and  there  is  no  adequate  remedy  to  en- 
force the  right  The  commission  has  no  power  to  prescribe 
a  reasonable  rate  and  enforce  it,  or  to  declare  that  a  rate 
is  unreasonable  and  prohibit  it.  The  shipper  is  therefore 
left  to  recover  the  excess  in  rate  paid.  I  know  of  no  case 
where  the  excess  charged  over  a  reasonable  rate  on  interstate 
commerce  has  been  recovered  back.  The  amount  involved  in 
any  particular  transaction  would  be  small;  it  would  require 
years  to  carry  the  case  through  the  courts,  and  no  individual 
shipper  would  invite  the  ill  will  of  a  powerful  railroad  by 
beginning  such  a  contest 

[568]  Moreover,  the  man  who  actually  pays  the  freight  is 
not  the  man  who  suffers  from  the  imreasonable  charge^  Take 
the  case  of  grain.  The  farmer  sells  to  the  commission 
merchant  If  the  rates  are  excessive,  he  gets  so  much  less  for 
his  grain  or  the  purchaser  from  the  commission  merchant 
pays  so  much  more  for  it  The  commission  merchant  who 
pays  the  freight  has  no  real  interest  in  the  charge.  Of  course 
this  is  not  always  true,  but  it  does  apply  with  respect  to  the 
great  shipments  handled  by  middlemen. 

Finally,  it  is  questionable  under  the  Interstate  Commerce 
act  whether  a  suit  to  recover  back  an  excess  paid  above  a 
reasonable  rate  can  be  maintained,  if  the  rate  charged  was 
that  fixed  in  the  schedule  filed  with  the  commission  and  pub- 
lished under  the  Interstate  Commerce  law. 
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Mr,  James  A.  Logtm  and  Mr.  John  O.  Johnson  filed  a  brief 
on  behalf  of  the  Pennsjlyania  Railroad  Company  and  eight 
other  railroad  companies,  appellees. 

Mr.  Robert  W.  de  Forest  and  Mr.  David  WiUcox  filed  a 
brief  on  behalf  of  the  Central  Railroad  Company  of  New 
Jersey,  appellee. 

Mr.  Justice  Pbckham,  after  stating  the  case,  delivered  the 
opinion  of  the  court 

This  case  has  been  most  ably  argued  by  counsel  both  for 
the  Govemm^it  and  the  railroad  ccmipanies.  The  suit  is 
brought  to  obtain  a  decree  declaring  null  and  void  the  agree- 
ment mentioned  in  the  bill.  Upon  cc»i^>aring  that  agreanent 
with  the  one  set  fortii  in  the  case  of  United  Stages  y.  Trans- 
Missouri  Freight  Association^  166  XJ.  S.  290,  the  great  simi- 
larity between  them  suggests  that  a  similar  result  should  be 
reached  in  the  two  cases.  The  respondents,  however,  object 
to  this,  and  give  several  reasons  why  this  case  should  not  be 
ccmtrolled  by  the  other.  It  is,  among  other  things,  said  that 
one  of  the  questions  sought  to  be  raised  in  this  case  might 
have  been  but  was  not  made  in  the  other;  that  the  point 
therein  decided,  after  holding  that  the  statute  applied  to  rail- 
[669]  road  companies  as  common  carriers,  was  amply  that 
all  contracts,  whether  in  reasonable  as  well  as  in  unreason- 
able restraint  of  trade,  were  included  in  the  terms  of  the  act, 
and  the  question  whether  the  contract  then  under  review  was 
in  fact  in  restraint  of  trade  in  any  degree  whatever  was 
neither  made  nor  decided,  while  it  is  plainly  raised  in  tiiis. 

Again,  it  is  asserted  that  ihere  are  differences  betwemi  the 
provisions  contained  in  the  two  agreements,  of  sudi  a  mate- 
rial and  fundamental  nature  that  the  decision  in  the  case 
referred  to  ought  to  form  no  precedent  for  the  decision  of  the 
case  now  before  the  court 

It  is  also  objected  that  the  statute,  if  construed  as  it  has 
been  construed  in  the  Trans-Missouri  case^  is  unconstitu- 
tional, in  that  it  unduly  interferes  with  the  liberty  of  tiie  in- 
dividual and  takes  away  from  him  the  right  to  make  con- 
tracts regarding  his  own  affairs,  whidi  is  guaranteed  to  him 
by  the  Fifth  Amendment  to  the  Constitution,  which  provides 
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that  ^  no  person  shall  be  •  •  •  deprived  of  life,  liberty 
or  property  without  due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use  without  just  compensation." 
This  objection  was  not  advanced  in  the  arguments  in  the 
other  case. 

Finally,  a  reconsideration  of  the  questions  decided  in  the 
former  case  is  very  strongly  pressed  upon  our  attention,  be- 
cause, as  is  stated,  the  decision  in  that  case  is  quite  plainly 
erroneous,  and  the  consequences  of  such  error  are  far  reach- 
ing and  disastrous,  and  clearly  at  war  with  justice  and  sound 
policy,  and  the  construction  placed  upon  the  Anti-Trust 
statute  has  been  received  by  the  public  with  surprise  and 
alarm. 

We  will  refer  to  these  propositions  in  the  order  in  which 
they  have  been  named. 

As  to  the  first,  we  think  the  report  of  the  Trans-Missouri 
case  clearly  shows  not  only  that  the  point  now  taken  was 
there  urged  upon  the  attention  of  the  court,  but  it  was  then 
intentionally  and  necessarily  decided.  The  whole  foundation 
of  the  case  on  the  part  of  the  Government  was  the  all^ation 
that  the  agreement  there  set  forth  was  a  contract  or  combina- 
tion in  restraint  of  trade,  and  unlawful  on  that  account.  If 
[660]  the  agreement  did  not  in  fact  restrain  trade,  the  Gov- 
ernment had  no  case. 

If  it  did  not  in  any  degree  restrain  trade,  it  was  immaterial 
whether  the  statute  embraced  all  contracts  in  restraint  of 
trade,  or  only  such  as  were  in  unreasonable  restraint  thereof. 
There  was  no  admission  or  concession  in  that  case  that  the 
agreement  did  in  fact  restrain  trade  to  a  reasonable  degree. 
Hence,  it  was  necessary  to  determine  the  fact  as  to  the  char- 
acter of  the  agreement  before  the  case  was  made  out  on  the 
part  of  the  Government. 

The  great  stress  of  the  argument  on  both  sides  was  un- 
doubtedly upon  the  question  as  to  the  proper  construction  of 
the  statute,  for  that  seemed  to  admit  of  the  most  doubt,  but 
the  other  question  was  before  the  court,  was  plainly  raised, 
and  was  necessarily  decided.  The  opinion  shows  this  to  be 
true.  At  page  841  of  the  report  the  opinion  contains  the  fol- 
lowing language: 

**  The  concIoMion  which  we  hnTc  drawn  from  the  ezanitnatlon  ahove 
made  into  the  question  before  ns  is  that  the  Anti-Tmst  act  applies  to 
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railroads,  and  that  tt  renders  illegal  all  agreements  which  are  hi 
restraint  of  trade  or  commerce  as  we  hare  above  defined  that  expres- 
sion, and  the  question  then  arises  whether  the  agreement  before  us  is 
of  that  nature. 

*  •  •  •  • 

"  Does  the  agreement  restrain  trade  or  commerce  in  any  way  so  as 
to  be  a  violation  of  the  act?  We  have  no  doubt  that  It  does.  The 
agreement  on  its  face  recites  that  it  Is  entered  into  for  the  purpose 
of  mutual  protection  by  establishing  and  maintaining  reasonable  rates, 
rules  and  regulations  on  all  freight  traffic,  both  through  and  local. 

"  To  that  end  the  association  is  formed  and  a  body  created  which  is 
to  adopt  rates  which,  when  agreed  to,  are  to  be  the  governing  rates 
for  all  the  companies,  and  a  violation  of  which  subjects  the  defaulting 
company  to  the  payment  of  a  penalty,  and  although  the  parties  have 
a  right  to  withdraw  from  the  agreement  on  giving  thirty  days'  notice 
of  a  desire  so  to  do,  yet  while  in  force  and  assuming  it  to  be  lived  up 
to,  there  can  be  no  doubt  that  its  direct,  immediate  and  necessary 
effect  is  [561]  to  put  a  restraint  upon  trade  or  commerce  as  described 
in  the  act  For  these  reasons  the  suit  of  the  Government  can  be 
maintained  without  proof  of  the  allegation  that  the  agreement  was 
entered  into  for  the  purpose  of  restraining  trade  or  commerce  or  for 
maintaining  rates  above  what  was  reasonable.  The  necessary  effect 
of  the  agreement  is  to  restrain  trade  or  commerce,  no  matter  what  the 
intent  was  on  the  part  of  those  who  signed  it" 

The  bill  of  the  oomplainants  in  that  case,  while  alleging 
an  illegal  and  unlawful  intent  on  the  part  of  the  railroad 
companies  in  entering  into  the  agreement,  also  alleged  that 
by  means  of  the  agreem^it  the  trade,  traffic  and  commerce 
in  the  region  of  country  affected  by  the  agreem^it  had  been 
and  were  monopolized  and  restrained,  hindered,  injured  and 
retarded.    These  allegations  were  denied  by  defendants. 

There  was  Uius  a  dear  issue  made  by  the  pleadings  as  to  the 
character  of  the  agreement,  whether  it  was  or  was  not  one  in 
restraint  of  trade. 

The  extract  from  the  opinion  of  the  court  above  given 
shows  that  the  issue  so  made  was  not  ignored,  nor  was  it 
assumed  as  a  concession  that  the  agreement  did  restrain  trade 
to  a  reasonable  extent  The  statement  in  the  opinion  is  quite 
plain,  and  it  inevitably  leads  to  the  conclusion  that  the  ques- 
tion of  fact  as  to  the  necessary  tendency  of  the  agreement 
was  distinctly  presented  to  the  mind  of  the  court,  and  was 
consciously,  purposely  and  necessarily  decided.  It  cannot, 
therefore,  be  correctly  stated  that  the  opinion  only  dealt  with 
the  question  of  the  construction  of  the  act,  and  that  it  was 
assumed  that  the  agreement  did  to  some  reasonable  extent 
restrain  trade.  In  discussing  the  question  as  to  the  proper 
construction  of  the  act,  the  court  did  not  touch  upon  the  other 
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aspect  of  the  case,  in  regard  to  the  nature  of  the  agreement 
itself,  but  when  the  question  of  construction  was  finished,  the 
opinion  shows  that  the  question  as  to  the  nature  of  the  agree- 
ment was  then  entered  upon  and  discussed  as  a  fact  necessary 
to  be  decided  in  the  case,  and  that  it  in  fact  was  decided.  An 
unlawful  intent  in  entering  into  the  agreement  was  held  im- 
[66S]  material,  but  only  for  the  reason  that  the  agreement 
did  in  fact  and  by  its  terms  restrain  trade. 

Second.  We  have  assumed  that  the  agreements  in  the  two 
cases  were  substantially  alike.  This  the  respondents  by  no 
means  admit,  and  they  assert  that  there  are  such  material  and 
substantial  diflferences  in  the  provisions  of  the  two  instru- 
ments as' to  necessitate  a  different  result  in  this  case  from  that 
arrived  at  in  the  other. 

The  expressed  purpose  of  the  agreement  in  this  case  is, 
among  other  things,  ^^to  establish  and  maintain  reasonable 
and  just  rates,  fares,  rules  and  regulations  on  state  and  inter- 
state traffic."  The  companies  agree  that  the  schedule  of  rates 
and  fares  already  duly  published  and  in  force  and  authorized 
by  the  companies,  parties  to  the  agreement,  and  filed,  as  to 
interstate  traffic,  with  the  Interstate  Commerce  Commission, 
shall  be  reaffirmed,  and  copies  of  all  such  schedules  are  to  be 
filed,  with  the  managers  constituted  under  the  agreement, 
within  ten  days  after  it  becomes  effective.  The  managers 
may  from  time  to  time  recommend  changes  in  the  rates,  etc., 
and  a  failure  to  observe  the  recommendations  is  deemed  a 
violation  of  the  agreement  No  company  can  deviate  from 
these  rates  except  under  a  resolution  of  its  board  of  directors, 
and  such  resolution  can  only  take  effect  thirty  days  after 
service  of  a  copy  thereof  on  the  managers,  who,  upon  receipt 
thereof,  ^  shall  act  promptly  for  the  protection  of  the  parties 
hereto.''  For  a  violation  of  the  agreement  the  offending  com- 
pany forfeits  to  the  association  a  sum  to  be  determined  by 
the  managers  thereof,  not  exceeding  five  thousand  dollars,  or 
more  upon  the  contingency  named  in  the  rule. 

So  &r  as  the  establishment  of  rates  and  fares  is  concerned, 
we  do  not  see  any  substantial  difference  between  this  agree- 
ment and  the  one  set  forth  in  the  Trans-Missovri  case.  In 
that  case  the  rates  were  established  by  the  agreement,  and 
any  company  violating  the  schedule  of  rates  as  established 
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under  the  agreement  was  liable  to  a  penalty.  A  company 
could  withdraw  from  the  association  on  giving  thirty  days' 
notice,  but  while  it  continued  a  member  it  was  bound  to 
charge  the  rates  fixed,  under  a  penalty  for  not  doing  so.  In 
[563]  this  case  the  companies  are  bound  to  charge  the  rates 
fixed  upon  originally  in  the  agreement  or  subsequently  recom- 
mended by  the  board  of  managers,  and  the  failure  to  observe 
their  recommendations  is  deemed  a  violation  of  the  agree- 
ment. The  only  alternative  is  the  adoption  of  a  resolution 
by  the  board  of  directors  of  any  company  providing  for  a 
change  of  rates  so  far  as  that  company  is  concerned,  and  the 
service  of  a  copy  thereof  upon  the  board  of  managers  as  al- 
ready stated.  This  provision  for  changing  rates  by  any  one 
company  is  absent  from  the  other  agreement.  It  is  this  pro- 
vision which  is  referred  to  by  counsel  as  most  mat^al  and 
important,  and  one  which  constitutes  a  material  and  im- 
portant distinction  between  the  two  agreements.  It  is  said  to 
be  designed  solely  to  prevent  secret  and  illegal  competition 
in  rates,  while  at  the  same  time  providing  for  and  permitting 
open  competition  therein,  and  that  unless  it  can  be  regarded 
as  restraining  competition  so  as  to  restrain  trade,  there  is  not 
even  an  appearance  of  restraint  of  trade  in  the  agreement. 
It  is  obvious,  however,  that  if  such  deviation  from  rates  by 
any  company  from  those  agreed  upon,  be  tolerated,  the 
principal  object  of  the  association  fails  of  accomplishment, 
because  the  purpose  of  its  formation  is  the  establishment  and 
maintenance  of  reasonable  and  just  rates  and  a  general  uni- 
formity therein.  If  one  company  is  allowed,  while  remaining 
a  member  of  the  association,  to  fix  its  own  rates  and  be  guided 
by  them,  it  is  plain  that  as  to  that  company  the  agreement 
might  as  well  be  rescinded.  This  result  was  nevw  contem- 
plated. In  order,  therefore,  not  only  to  prevent  secret  compe- 
tition, but  also  to  prevent  any  competition  whatever  among 
the  companies  parties  to  the  agreement,  the  provision  is  there- 
in made  for  the  prompt  action  of  the  board  of  managers 
whenever  it  receives  a  copy  of  the  resolution  adopted  by  the 
board  of  directors  of  any  one  company  for  a  diange  of  the 
rates  as  established  under  the  agreement  By  reason  of  this 
provision  the  board  undoubtedly  has  anthori^  and  power  to 
enforce  the  uniformity  of  rates  as  against  the  offending  corn- 
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pany  upon  pain  of  an  op^^^igorous  and  relentless  war  of 
competition  against  it  on  the  part  of  the  whole  association. 

[564]  A  company  desirous  of  deviating  from  the  rates 
agreed  upon  and  which  its  associates  desire  to  maintain  is  at 
once  confnmted  with  this  probability  of  a  war  between  itself 
on  the  one  side  and  the  whole  association  on  the  other,  in 
the  course  of  which  rates  would  probably  drop  lower  than 
the  company  was  proposing,  and  lower  than  it'  would  desire 
or  could  afford,  and  such  a  prospect  would  be  generally  suffi- 
cient to  prevent  the  inauguration  of  the  diange  of  rates  and 
the  consequent  competition.  Thus  the  power  to  c(»nmencs 
such  a  war  on  the  part  of  the  managers  would  operate  to 
most  effectually  prevent  a  deviation  from  rates  by  any  one 
company  against  the  desire  of  the  other  parties  to  the  agree- 
ment Competition  would  be  prevented  by  the  fear  of  the 
united  competition  of  the  association  against  the  particular 
member.  Counsel  for  the  association  themselves  state  that 
the  agreement  makes  it  the  duty  of  the  managers,  in  case 
the  defection  should  injuriously  affect  some  particular  mem- 
bers more  than  others,  to  endeavor  to  furnish  reasonable 
protection  to  such  members,  presumably  by  allowing  them 
to  change  rates  so  as  to  meet  sudi  comp^tion,  or  by  recom- 
mending such  fierce  competition  as  to  persuade  the  recalci- 
trant to  fall  back  into  line.  By  this  course  the  competition 
is  open,  but  none  the  less  sufficient  (m  that  account,  and  the 
desired  and  expected  result  is  to  be  the  yielding  of  the 
offending  company,  induced  by  the  war  which  might  other- 
wise be  waged  against  it  by  the  combined  force  of  all  the 
other  parties  to  the  agreement.  Under  these  circumstances 
the  agreement,  taken  as  a  whole,  prevents,  imd  was  evidently 
intended  to  prevent,  not  only  secret  but  any  competition. 
The  abstract  right  of  a  single  company  to  deviate  from  the 
rates  becomes  immaterial,  and  its  exercise,  to  say  the  least, 
very  inexpedient,  in  the  face  of  this  power  of  the  managers 
to  enlist  tibe  whole  association  in  a  war  upon  it;  This  is  not 
all,  however,  for  the  agreement  further  provides  that  the 
managers  are  to  have  power  to  organize  such  joint  freight 
and  passenger  agencies  as  they  may  deem  desirable,  and  if 
established  they  are  to  be  so  arranged  as  to  give  proper  rep- 
resentation to  each  company,  and  no  soliciting  or  contract- 
10870^-S.  Doc.  Ill,  62-1,  vol  1 50 
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ing  passenger  or  freight  agency  i»n  be  maintained  by  any  of 
the  [665]  companies,  except  with  the  approval  of  the  mana- 
gers. They  are  also  charged  with  the  duty  of  securing  to 
each  company,  party  to  the  agreement,  equitable  proportions 
of  the  competitive  traffic  covered  by  the  agreement,  so  far 
as  can  be  legally  done.  The  natural,  direct  and  necessary 
effect  of  all  these  various  provisions  of  the  agreement  is  to 
prevent  any  competition  whatever  between  the  parties  to  it 
for  the  whole  time  of  its  existence.  It  is  probably  as  effect- 
ive in  that  way  as  would  be  a  provision  in  the  agreement 
prohibiting  in  terms  any  competition  whatever. 

It  is  also  said  that  tiie  agreement  in  the  first  case  con- 
ferred upon  the  association  an  unlimited  power  to  fix  rates 
in  the  first  instance,  and  that  the  authority  was  not  confined 
to  reasonable  rates,  while  in  the  case  now  before  us  the 
agreement  starts  out  with  rates  fixed  by  each  company  for 
itself  and  filed  with  the  Interstate  Commerce  Commission, 
and  which  rates  are  alleged  to  be  reasonable.  The  distinc- 
tion is  unimportant.  It  was  considered  in  the  other  case 
that  the  rates  actually  fixed  upon  were  reasonable,  while  the 
rates  fixed  upon  in  this  case  are  also  admitted  to  be  reason- 
able. By  this  agreement  the  board  of  managers  is  in  sub- 
stance and  as  a  result  thereof  placed  in  control  of  the  busi- 
ness and  rates  of  transportation,  and  its  duty  is  to  see  to  it 
that  each  company  charges  the  rates  agreed  upon  and  re- 
ceives its  equitable  proportion  of  the  traffic. 

The  natural  and  direct  effect  of  the  two  agreements  is  the 
same,  viz.,  to  maintain  rates  at  a  higher  level  than  would 
otherwise  prevail,  and  the  differences  between  them  are  not 
sufficiently  important  or  material  to  call  for  different  judg- 
ments in  the  two  cases  on  any  such  ground.  Indeed,  coun- 
sel for  one  of  the  railroad  companies  on  this  argument,  in 
speaking  of  the  agreement  in  the  Trans-Missouri  case^  says 
of  it  that  its  terms,  while  substantially  similar  to  those  of 
the  agreement  here,  were  less  explicit  in  making  it  just  and 
reasonable. 

Regarding  the  two  agreements  as  alike  in  their  main  and 
material  features,  we  are  brought  to  an  examination  of  the 
question  of  the  constitutionality  of  the  act,  construed  as  it 
has  [566]  been  in  the  Trans-Missouri  case.    It  is  worthy  of 
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remark  that  this  questi<m  was  never  raised  or  hinted  at  upon 
the  argument  of  that  case,  although,  if  the  respondents' 
present  contention  be  sound,  it  would  have  furnished  a  con- 
clusive objection  to  the  enforcement  of  the  act  as  construed. 
The  fact  that  not  one  of  the  many  astute  and  able  counsel 
for  the  transportation  companies  in  tiiat  case  raised  an  ob- 
jection of  so  conclusive  a  character,  if  well  founded,  is 
strong  evidence  that  the  reasons  showing  the  invalidity  of 
the  act  as  construed  do  not  lie  on  the  surface  and  were  not 
then  apparent  to  those  counseL 

The  point  not  being  raised  and  the  decisicm  of  that  case 
having  proceeded  upon  an  assumption  of  the  validity  of  the 
act  under  either  construction,  it  can,  of  course,  constitute  no 
authority  upon  this  question.  Upon  the  constitutionality 
of  the  act  it  is  now  earnestly  contended  that  contracts  in  re- 
straint of  trade  are  not  necessarily  prejudicial  to  the  secur- 
ity or  welfare  of  society,  and  that  Congress  is  without  power 
to  prohibit  generally  all  contracts  in  restraint  of  trade,  and 
the  effort  to  do  this  invalidates  the  act  in  question.  It  is 
urged  that  it  is  for  the  court  to  decide  whether  the  mere  fact 
that  a  contract  or  arrangement,  whatever  its  purpose  or 
character,  may  restrain  trade  in  some  degree,  renders  it  in- 
jurious or  prejudicial  to  the  welfare  or  security  of  society, 
and  if  the  court  be  of  opinion  that  such  welfare  or  security 
is  not  prejudiced  by  a  contract  of  that  kind,  then  Congress 
has  no  power  to  prohibit  it,  and  the  act  must  be  declared 
unconstitutional.  It  is  claimed  that  the  act.  can  be  sup- 
ported only  as  an  exercise  of  the  police  power,  and  that  the 
constitutional  guarantees  furnished  by  the  Fifth  Amend- 
ment secure  to  all  persons  freedom  in  the  pursuit  of  their  vo- 
cations and  the  use  of  their  property,  and  in  making  such 
contracts  or  arrangements  as  may  be  necessary  therefor.  In 
dwelling  upon  the  far-reaching  nature  of  the  language  used 
in  the  act  as  construed  in  the  case  mentioned,  counsel  con- 
tend that  the  extent  to  which  it  limits  the  freedom  and  de- 
stroys the  property  of  the  individual  can  scarcdy  be  exag- 
gerated, and  that  ordinary  contracts  and  combinations, 
which  are  at  the  same  time  most  indisp^isable,  have  the 
effect  of  somewhat  [567]  restraining  trade  and  commerce. 
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although  to  a  very  slight  extent,  bat  yet,  under  the  odd- 
struction  adopted,  they  are  illegal. 

As  examples  of  the  kinds  of  contracts  which  are  rendeced 
illegal  by  this  oonstruotion  of  the  act,  the  learned  oooasel 
^88^  ^  organizations  of  medianics  ^igaged  in  the  same 
business  for  the  purpose  of  limiting  the  nundbor  of  pensoos 
employed  in  the  business,  or  of  maintaining  wages;  the  for- 
mation of  a  corporation  to  carry  on  any  particular  line  of 
business  by  those  already  engaged  therein ;  a  ccmtractof  part- 
nership or  of  employment  between  two  persons  previously  en- 
gaged in  the  same  line  of  business;  the  appointment  by  two 
producers  of  the  same  person  to  sell  their  goods  on  commis- 
sion ;  the  purchase  by  one  wholesale  merchant  of  the  product 
of  two  producers;  the  lease  or  purchase  by  a  farmer,  manu- 
facturer or  merchant  of  an  additional  farm,  manufactory  or 
shop ;  the  withdrawal  from  business  of  any  fanner,  merchant 
or  manufacture;  a  sale  of  the  good  will  of  a  business  with 
an  agre^nent  not  to  destroy  its  value  by  engaging  in  similar 
business;  and  a  covenant  in  a  deed  restricting  the  use  of  real 
estate.  It  is  added  that  the  effect  of  most  business  contracts 
or  combinations  is  to  restrain  trade  in  some  degree. 

This  makes  quite  a  formidable  list.  It  will  be  observed, 
however,  that  no  contract  of  the  nature  above  described  is 
now  before  the  court,  and  there  is  some  embarrasfflnent  in 
assuming  to  decide  herein  just  how  far  the  act  goes  in  the 
direction  claimed.  Nevertheless,  we  might  say  that  the  for- 
mation of  corporations  for  business  or  manufacturing  pur- 
poses has  neve,  to  our  knowledge,  been  regarded  in  Uie  nature 
of  a  contract  in  restraint  of  trade  or  commerce.  The  same 
may  be  said  of  the  contract  of  partnership.  It  might  also  be 
difficult  to  show  that  the  appointment  by  two  or  more  pro- 
ducers of  the  same  person  to  sell  their  goods  on  commission 
was  a  matter  in  any  degree  in  restraint  of  trade. 

We  are  not  aware  that  it  has  ever  been  claimed  that  a  lease 
or  purchase  by  a  farmer,*  manufacturer  or  merdiant  of  an 
additional  farm,  manufactory  or  shop,  or  the  withdrawal 
from  business  of  any  farmer,  merchant  or  manufacture,  re- 
strained commerce  or  trade  within  any  legal  definition  of  that 
term ;  [568]  and  the  sale  of  a  good  will  of  a  business  with 
an  accompanying  agreement  not  to  engage  in  a  similar  busi- 
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ness  was  instanced  in  the  Trans-Missouri  case  as  a  contract 
not  witbin  the  meaning  of  the  act;  and  it  was  said  that  such 
a  contract  was  collateral  to  the  main  contract  of  sale  and  was 
entered  into  for  the  purpose  of  enhancing  the  price  at  which 
the  vendor  sells  his  business.  The  instances  cited  by  coumiel 
have  in  our  judgment  little  or  no  bearing  upon  the  question 
under  consideration.  In  Hopkins  v.  United  States,  decided 
at  this  term,  post^  678,  we  say  that  the  statute  applies  only  to 
those  contracts  whose  direct  and  immediate  effect  is  a  restraint 
upon  interstate  commerce,  and  that  to  treat  the  act  as  con- 
demning all  agreements  under  which,  as  a  result,  the  cost  of 
conducting  an  interstate  commercial  business  may  be  in- 
creased, would  enlarge  the  application  of  the  act  far  beyond 
the  fair  meaning  of  the  language  used.  The  effect  upon  in- 
terstate cmnmerce  must  not  be  indirect  or  incidental  only. 
An  agreement  entered  into  for  thfe  purpose  of  promoting  the 
legitimate  business  of  an  individual  or  corporation,  with  no 
purpose  to  thereby  affect  or  restrain  interstate  commerce,  and 
which  does  not  directly  restrain  such  commerce,  is  not,  as  we 
think,  covered  by  the  act,  although  the  agreement  may  indi- 
rectly and  remotely  affect  that  commerce.  We  also  repeat 
what  is  said  in  the  case  above  cited,  that  '^  the  act  of  Congress 
must  have  a  reasonable  construction,  or  else  there  would 
scarcely  be  an  agreement  or  contract  among  business  men 
that  could  not  be  said  to  have,  directly  or  remotely,  some 
bearing  upon  interstate  commerce,  and  possibly  to  restrain 
it.''  To  suppose,  as  is  assumed  by  counsel,  that  the  effect  of 
the  decision  in  the  Trans-Missouri  case  is  to  render  illegal 
most  business  contracts  or  combinations,  however  indispensa- 
ble and  necessary  they  may  be,  because,  as  they  assert,  they 
all  restrain  trade  in  some  remote  and  indirect  degree,  is  to 
make  a  most  violent  assumption  and  one  not  called  for  or 
justified  by  the  decision  mentioned,  or  by  any  other  decision 
of  this  court. 

The  question  really  before  us  is  whether  Congress,  in  the 
exercise  of  its  right  to  regulate  commerce  among  the  several 
States,  or  otherwise,  has  the  power  to  prohibit,  as  in  restraint 
[669]  of  interstate  commerce,  a  contract  or  combination  be- 
tween competing  railroad  corporations  entered  into  and 
formed  for  the  purpose  of  establishing  and  maintaining  intor- 
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state  rates  and  fares  for  the  transportation  of  freight  and 
passengers  on  any  of  the  railroads  parties  to  the  c<mtract  or 
combination,  even  though  the  rates  and  fares  thus  established 
are  reasonable.  Such  an  agreement  directly  affects  and  of 
course  is  intended  to  affect  the  cost  of  transportation  of  coti- 
modities,  and  commerce  consists,  among  other  tilings,  of  the 
transportation  of  commodities,  and  if  such  transportation  be 
between  States  it  is  interstate  commerce.  The  agreement 
affects  interstate  commerce  by  destroying  competition  and  by 
maintaining  rates  above  what  competition  might  produce. 

If  it  did  not  do  that,  its  existence  would  be  useless,  and  it 
would  soon  be  rescinded  or  abandoned.  Its  acknowledged 
purpose  is  to  maintain  rates,  and  if  executed,  it  does  so.  It 
must  be  remembered,  however,  that  the  act  does  not  pro- 
hibit any  railroad  company  from  charging  reasonable  rates. 
If  in  the  absence  of  any  contract  or  combination  among  tiie 
railroad  companies  the  rates  and  fares  would  be  less  than  tiiey 
are  under  such  contract  or  combination,  that  is  not  by  rea- 
son of  any  provision  of  the  act  which  itself  lowers  rates,  but 
only  because  the  railroad  companies  would,  as  it  is  lurged, 
voluntarily  and  at  once  inaugurate  a  war  of  competition 
among  themselves,  and  thereby  themselves  reduce  their  rates 
and  fares. 

Has  not  Congress  with  regard  to  interstate  commerce  and 
in  the  course  of  regulating  it,  in  the  case  of  railroad  corpora- 
tions, the  power  to  say  that  no  contract  or  combination  shall 
be  legal  which  shall  restrain  trade  and  commerce  by  shutting 
out  the  operation  of  the  general  law  of  competition!  We 
think  it  has. 

As  counsel  for  the  TraflSc  Association  has  truly  said,  the 
ordinary  highways  on  land  have  generally  been  established 
and  maintained  by  the  public.  When  the  matter  of  the 
building  of  railroads  as  highways  arose,  a  question  was  pre- 
sented whether  the  State  should  itself  build  them  or  permit 
others  to  do  it.  The  State  did  not  build  them,  and  as  then 
building  required,  among  other  things,  the  appropriation  of 
[570]  land,  private  individuals  could  not  enforce  such  ap- 
propriation without  a  grant  from  the  State. 

The  building  and  operation  of  a  railroad  thus  required  a 
public  franchise.    The  State  would  have  had  no  power  to 
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grant  tiie  right  of  appropriation  unless  the  use  to  which  the 
land  was  to  be  put  was  a  public  one.  Taking  land  for  rail- 
road purposes  is  a  taking  for  a  public  purpose,  and  the  fact 
that  it  is  taken  for  a  public  purpose  is  the  sole  justification 
for  taking  it  at  all.  The  business  of  a  railroad  carrier  is  of 
a  public  nature,  and  in  performing  it  the  carrier  is  also  per- 
forming to  a  certain  extent  a  function  of  government  which, 
as  counsel  observed,  requires  them  to  perform  the  service 
upon  equal  terms  to  all.  This  public  service,  that  of  trans- 
portation of  passengers  and  freight,  is  a  part  of  trade  and 
commerce,  and  when  transported  between  States  such  com- 
merce becomes  what  is  described  as  interstate,  and  comes, 
to  a  certain  extent,  imder  the  jurisdiction  of  Congress  by  vir- 
tue of  its  power  to  regulate  commerce  among  the  several 
States. 

Where  the  grantees  of  this  public  franchise  are  competing 
railroad  companies  for  interstate  commerce,  we  think  Con- 
gress is  competent  to  forbid  any  agreement  or  combination 
among  them  by  means  of  which  competition  is  to  be 
smothered. 

Although  the  franchise  when  granted  by  the  State  becomes 
by  the  grant  the  property  of  the  grantee,  yet  there  are  some 
regulations  respecting  the  exercise  of  such  grants  which  Con- 
gress may  make  under  its  power  to  regulate  commerce  among 
the  several  States.  This  will  be  conceded  by  all,  the  only 
question  being  as  to  the  extent  of  the  power. 

We  think  it  extends  at  least  to  the  prohibition  of  contracts 
relating  to  interstate  commerce,  which  would  extinguish  all 
competition  between  otherwise  competing  railroad  corpora- 
tions, and  which  would  in  that  way  restrain  interstate  trade 
or  commerce.  We  do  not  think,  when  the  grantees  of  this 
public  franchise  are  completing  railroads  seeking  the  busi- 
ness of  transportation  of  men  and  goods  from  one  State  to 
another,  that  ordinary  freedom  of  contract  in  the  use  and 
management  of  their  property  requires  the  right  to  combine 
[671]  as  one  consolidated  and  powerful  association  for  the 
purpose  of  stifling  competition  among  themselves,  and  of 
thus  keeping  their  rates  and  charges  higher  than  they  might 
otherwise  be  under  the  laws  of  competition.  And  this  is  so, 
even  though  the  rates  provided  for  in  the  agreement  may  for 
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the  time  be  not  more  than  are  reasonable.  They  may  easily 
and  at  any  time  be  increased.  It  is  the  combination  of  these 
large  and  powerful  corporations,  covering  vast  sections  of 
territory  and  influencing  trade  throughout  the  whole  extent 
thereof,  and  acting  as  one  body  in  all  the  matters  over  which 
the  combination  extends,  that  constitutes  the  alleged  evil, 
and  in  regard  to  whidi,  so  far  as  the  combination  operates 
upon  and  restrains  interstate  commerce.  Congress  has  power 
to  legislate  and  to  prohibit. 

The  prohibition  of  sudi  contracts  may  in  the  judgment  of 
Congress  be  one  of  the  reasonable  necessities  for  the  proper 
regulation  of  commerce,  and  Congress  is  the  judge  of  such 
necessity  and  propriety,  imless,  in  case  of  a  possible  gross 
perversion  of  the  principle,  the  courts  might  be  applied  to 
for  relief. 

The  cases  cited  by  the  respondents'  counsel  in  regard  to  the 
general  constitutional  right  of  the  citizen  to  make  contracts 
relating  to  his  lawful  business  are  not  inconsistent  with  the 
existence  of  the  power  of  Congress  to  prohibit  contracts  of 
the  nature  involved  in  this  case.  The  power  to  regulnte  com- 
merce has  no  limitation  other  than  those  prescribed  in  the 
Constitution.  The  power,  however,  does  not  carry  with  it 
the  right  to  destroy  or  impair  those  limitations  and  guar- 
antees whidi  are  also  placed  in  the  Constitution  or  in  any  of 
the  amendments  to  that  instrument.  Manongafiela  Naviga^ 
tion  Co.  V.  United  States^  148  U.  S.  812-386 ;  Interstate  Oam^ 
merce  Convmission  v.  Brimson^  164  U.  S.  447-479. 

Among  these  limitations  and  guarantees  counsel  refer  to 
those  which  provide  that  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law,  and  that  pri- 
vate property  shall  not  be  taken  for  public  use  without  just 
compensation.  The  latter  limitation  is,  we  think,  plainly 
irrelevant. 

[67S]  As  to  the  former,  it  is  claimed  that  the  citizen  is  de- 
prived of  his  liberty  without  due  process  of  law  when,  by  a 
general  statute,  he  is  arbitrarily  deprived  of  the  right  to  make 
a  contract  of  the  nature  herein  involved. 

The  case  of  Allgeyer  v.  Louisiana,  166  U.  S.  678,  is  dted  as 
authority  for  the  statement  concerning  the  right  to  contract 
In  speaking  of  the  meaning  of  the  word  ^  liberty,"  as  used  in 
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the  Fourteenth  Amendment  to  the  Constitution,  it  was  said 
in  that  case  to  include,  among  other  things,  the  liberty  of  the 
citizen  to  pursue  any  livelihood  or  vocation,  and  for  that 
purpose  to  enter  into  all  contracts  which  might  be  proper, 
necessary  and  essential  to  his  carrying  out  those  objects  to  a 
successful  conclusion. 

We  do  not  impugn  the  correctness  of  that  statement.  The 
citizen  may  have  the  right  to  make  a  proper  (that  is,  a  law- 
ful) contract,  one  which  is  also  essential  and  necessary  for 
carrying  out  his  lawful  purposes.  The  question  which  arises 
here  is,  whether  the  contract  is  a  proper  or  lawful  one,  and 
we  have  not  advanced  a  step  towards  its  solution  by  saying 
that  the  citizen  is  protected  by  the  Fifth,  or  any  other  amend- 
ment, in  his  right  to  make  proper  contracts  to  enable  him  to 
carry  out  his  lawful  purposes.  We  presume  it  will  not  be 
contended  that  the  court  meant,  in  stating  the  right  of  the 
citizen  "to  pursue  any  livelihood  or  vocation,"  to  include 
every  means  of  obtaining  a  livelihood,  whether  it  was  lawful 
or  otherwise.  Precisely  how  far  a  legislature  can  go  in  de- 
claring a  certain  means  of  obtaining  a  livelihood  imlawful,  it 
is  unnecessary  here  to  speak  of.  It  will  be  conceded  it  has 
power  to  make  some  kinds  of  vocations  and  some  methods  of 
obtaining  a  livelihood  unlawful,  and  in  regard  to  those  the 
citizen  would  have  no  right  to  contract  to  carry  them  on. 

CJongress  may  restrain  individuals  from  making  contracts 
under  certain  circumstances  and  upon  certain  subjects.  Fris- 
hie  V.  United  States,  157  U.  S.  160. 

Notwithstanding  the  general  liberty  of  contract  which  is 
possessed  by  the  citizen  under  the  Constitution,  we  find  that 
there  are  many  kinds  of  contracts  which,  while  not  in  them- 
selves immoral  or  mala  in  se,  may  yet  be  prohibited  by  the 
[573]  legislation  of  the  States  or,  in  certain  cases,  by  Con- 
gress. The  question  comes  back  whether  the  statute  under 
review  is  a  legitimate  exercise  of  the  power  of  Congress  over 
interstate  commerce  and  a  valid  regulation  thereof.  The 
question  is,  for  us,  one  of  power  only,  and  not  of  policy. 
We  think  the  power  exists  in  Congress,  and  that  the  statute 
is  therefore  valid. 

Finally,  we  are  asked  to  reconsider  the  question  decided  in 
the  Trans-Missouri  case,  and  to  retrace  the  steps  taken 
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therein,  because  of  the  plain  error  contained  in  that  decision 
and  the  widespread  alarm  with  which  it  was  received  and  the 
serious  consequences  which  have  resulted,  or  may  soon  result, 
from  the  law  as  interpreted  in  that  case. 

It  is  proper  to  remark  that  an  application  for  a  reconsider- 
ation of  a  question  but  lately  decided  by  this  court  is  usually 
based  upon  a  statement  that  some  of  the  arguments  employed 
on  the  original  hearing  of  the  question  have  been  overlooked 
or  misunderstood,  or  that  some  controlling  authority  has  been 
either  misapplied  by  the  court  or  passed  over  without  discus- 
sion or  notice.  While  tiiis  is  not  strictly  an  application  for  a 
rehearing  in  the  same  case,  yet  in  substance  it  is  the  same 
thing.  The  court  is  asked  to  reconsider  a  question  but  just 
decided  after  a  careful  investigation  of  the  matter  involved. 
There  have  heretofore  been  in  effect  two  arguments  of  pre- 
cisely the  same  questions  now  before  the  court,  and  the  same 
arguments  were  addressed  to  us  on  both  those  occasions.  The 
report  of  the  Trans-Missouri  case  shows  a  dissenting  opinion 
delivered  in  that  case,  and  that  the  opinion  was  concurred  in 
by  three  other  members  of  the  court 

That  opinion,  it  will  be  seen,  gives  with  great  force  and 
ability  the  arguments  against  the  decision  which  was  finally 
arrived  at  by  the  court.  It  was  after  a  full  discussion  of  the 
questions  involved  and  with  the  knowledge  of  the  views  en- 
tertained by  the  minority  as  expressed  in  the  dissenting  opin- 
ion that  the  majority  of  the  court  came  to  the  conclusion  it 
did.  Soon  after  the  decision  a  petition  for  a  rehearing  of  the 
case  was  made,  supported  by  a  printed  argument  in  its  favor, 
and  pressed  with  an  earnestness  and  vigor  and  at  length 
which  was  certainly  commensurate  with  the  importance  of 
the  case. 

[674]  This  court,  with  care  and  deliberation  and  also  with 
a  full  appreciation  of  their  importance,  again  considered  the 
questions  involved  in  its  former  decision. 

A  majority  of  the  court  once  more  arrived  at  the  conclu- 
sion it  had  first  announced,  and  accordingly  it  denied  the 
application.  And  now  for  the  third  time  the  same  argu- 
ments are  employed,  and  the  court  is  again  asked  to  recant 
its  former  opinion,  and  to  decide  the  same  question  in  direct 
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opposition  to  the  conclusion  arrived  at  in  the  Trans-Misaauri 
case. 

The  learned  counsel  while  making  the  application  frankly 
confess  that  the  argument  in  opposition  to  the  decision  in 
the  case  above  named  has  been  so  fully,  so  clearly  and  so 
forcibly  presented  in  the  dissenting  opinion  of  Mr.  Justice 
White,  that  it  is  hardly  possible  to  add  to  it  nor  is  it  neces- 
sary to  repeat  it 

The  fact  that  there  was  so  dose  a  division  of  opinion  in  this 
court  when  the  matter  was  first  under  advisement,  together 
with  the  different  views  taken  by  some  of  the  judges  of  the 
lower  courts,  led  us  to  the  most  careful  and  scrutinizing 
examination  of  the  arguments  advanced  by  both  sides,  and  it 
was  after  such  an  examination  that  the  majority  of  the  court 
came  to  the  conclusion  it  did. 

It  is  not  now  alleged  that  the  court  <m  the  former  occasion 
overlooked  any  argument  for  the  respondents  or  misapplied 
any  controlling  authority.  It  is  simply  insisted  that  the 
court,  notwithstanding  the  arguments  for  an  opposite  view, 
arrived  at  an  erroneous  result,  which,  for  reasons  already 
stated,  ought  to  be  reconsidered  and  reversed. 

As  we  have  twice  already  deliberately  and  earnestly  con- 
sidered the  same  arguments  which  are  now  for  a  third  time 
pressed  upon  our  attention,  it  could  hardly  be  expected  that 
our  opinion  should  now  change  from  that  already  expressed. 

While  an  erroneous  decision  might  be  in  some  cases  prop- 
erly reconsidered  and  overruled,  yet  it  is  clear  that  the  firet 
necessity  is  to  convince  the  court  liiat  the  decision  was  errone- 
ous. It  is  scarcely  to  be  assumed  that  such  a  result  could  be 
[575]  secured  by  the  presentation  for  a  third  time  of  the 
same  arguments  which  had  twice  before  been  unsuccessfully 
urged  upon  the  attention  of  the  court 

We  have  listened  to  them  now  because  the  ^ninence  of  the 
counsel  engaged,  their  earnestness  and  zeal,  their  evident  be- 
lief in  the  correctness  of  their  position,  and,  most  important 
of  all,  the  very  grave  nature  of  the  questions  argued,  called 
up<m  the  court  to  again  give  to  those  arguments  strict  and 
respectful  attention.  It  is  not  matter  for  surprise  that  we 
sdll  are  unable  to  see  the  error  alleged  to  exist  in  our  former 
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decision,  or  to  change  our  opinion  regarding  the  questions 
therein  involved. 

Upon  the  point  that  the  agreement  is  not  in  fact  one  in 
restraint  of  trade,  even  though  it  did  prevent  competition^  it 
must  be  admitted  that  the  former  argument  has  now  been 
much  enlarged  and  amplified,  and  a  general  and  most  mas- 
terly review  of  that  question  has  been  presented  by  counsel 
for  the  respondents.  That  this  agreement  does  in  fact  pre- 
vent competition,  and  that  it  must  have  been  so  intended,  we 
have  already  attempted  to  show.  Whether  stifling  competi- 
tion tends  directly  to  restrain  conmieroe  in  the  case  of  natu- 
rally competing  railroads,  is  a  question  upon  which  counsel 
have  argued  with  very  great  ability.  They  acknowledge 
that  this  agreement  purports  to  restrain  competition,  al- 
though, they  say,  in  a  very  slight  degree  and  on  a  single  ]>oint 
They  admit  that  if  competition  and  commerce  w«re  identical, 
being  but  different  names  for  the  same  thing,  then,  in  assum- 
ing to  restrain  competition  even  so  far,  it  would  be  assuming 
in  a  corresponding  degree  to  restrain  conmierce.  Counsel 
then  add  (and  therein  we  entirely  agree  with  them)  that  no 
such  identity  can  be  pretended,  because  it  is  plain  that  ocHn- 
merce  can  and  does  take  place  on  a  large  scale  and  in  numer- 
ous forms  without  competition.  The  material  considerations 
therefore  turn  upon  the  effects  of  competition  npon  the 
business  of  railroads,  whether  they  are  favorable  to  the  com- 
merce in  which  the  roads  are  engaged,  or  unfavorable  and  in 
restraint  of  that  commerce.  Upon  that  questicm  it  is  con- 
tended that  agreements  between  railroad  companies  of  the 
[676]  nature  of  that  now  before  us  are  pnHnotive  instead  of 
in  restraint  of  trade. 

This  conclusion  is  reached  by  counsel  after  an  examination 
of  the  peculiar  nature  of  railroad  property  and  the  alleged 
baneful  effects  of  competition  upon  it  and  also  upon  the  pub- 
lic. It  is  stated  that  the  only  resort  open  to  railroads  to  save 
themselves  from  Ibhe  effects  of  a  ruinous  competition  is  that 
of  agreements  among  themselves  to  check  and  ccmtrol  it.  A 
ruinous  competition  is,  as  they  say,  apt  to  be  carried  on  until 
the  weakest  of  the  combatants  goes  to  destruction.  After 
that  the  survivor,  being  relieved  from  competitioii,  proceeds 
to  raise  its  prices  as  high  as  the  business  will  bear.    CSom- 
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merce,  it  is  said,  thus  finally  becomes  restrained  by  the  effects 
of  competition,  while,  at  the  same  time,  otherwise  valuable 
railroad  property  is  thereby  destroyed  or  greatly  reduced  in 
value.  There  can  be  no  doubt  that  the  general  tendency  of 
competition  among  competing  railroads  is  towards  lower 
rates  for  transportation,  and  the  result  of  lower  rates  is  gen- 
erally a  greater  demand  for  the  articles  so  transported,  and 
this  greater  demand  can  only  be  gratified  by  a  larger  supply, 
the  furnishing  of  which  increases  commerce.  This  is  the 
first  and  direct  result  of  competition  among  railroad  carriers. 

In  the  ab^nce  of  any  agreement  restraining  competition, 
this  result,  it  is  argued,  is  neutralized,  and  the  opposite  one 
finally  reached  by  reason  of  the  peculiar  nature  of  railroad 
property  which  must  be  operated  and  the  capital  invested  in 
which  cannot  be  withdrawn,  and  the  railroad  managers  are 
therefore,  as  is  claimed,  compelled  to  not  only  compete  among 
themselves  for  business,  but  also  to  carry  on  the  war  of  com- 
I>etition  until  it  shall  terminate  in  the  utter  destruction  or  the 
buying  up  of  the  weaker  roads,  after  which  the  survivor  will 
raise  the  rates  as  high  as  is  possible.  Thus  the  indirect  but 
final  effect  of  competition  is  claimed  to  be  the  raising  of 
rates  and  the  consequent  restraint  of  trade,  and  it  is  urged 
that  this  result  is  only  to  be  prevented  by  such  an  agreement 
as  we  have  here.  In  that  way  alone  it  is  said  that  competi- 
tion is  overcome,  and  general  uniformity  and  reasonableness 
of  rates  securely  established. 

[677]  The  natural,  direct  and  immediate  effect  of  compe- 
tition is,  however,  to  lower  rates,  and  to  thereby  increase  the 
demand  for  commodities,  the  supplying  of  which  increases 
commerce,  and  an  agreement,  whose  first  and  direct  effect  is 
to  prevent  this  play  of  competition,  restrains  instead  of  pro- 
moting trade  and  commerce.  Whether,  in  the  absence  of  an 
agreement  as  to  rates,  the  consequences  described  by  counsel 
will  in  fact  follow  as  a  result  of  competition,  is  a  matter  of 
very  great  uncertainty,  depending  upon  many  contingencies 
and  in  large  degree  upon  the  voluntary  action  of  the  man- 
agers of  the  several  roads.  Railroad  companies  may  and 
often  do  continue  in  existence  and  engage  in  their  lawful 
traffic  at  some  profit,  although  they  are  competing  railroads 
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ftnd  are  not  acting  under  any  agreement  or  ccmibination  with 
their  competitorB  upon  the  subject  of  rates.  It  appears  from 
the  brief  of  counsel  in  this  case  that  the  agreement  in  ques- 
tion does  not  embrace  all  of  the  lines  or  systems  engaged  in 
the  business  of  railroad  transportation  betweui  Chicago  and 
the  Atlantic  coast  It  cannot  be  said  that  destructive  ccm- 
petition,  <m:,  in  other  words,  war  to  the  death,  is  bound  to 
result  unless  an  agreement  w  c(»nbination  to  avoid  it  is 
entered  into  between  otherwise  competing  roads. 

It  is  not  only  possible  but  probable  that  good  sense  and 
integrity  of  purpose  would  prevail  among  the  managers,  and 
while  making  no  agreement  and  entering  into  no  combination 
by  which  the  whole  railroad  interest  as  herein  represented 
should  act  as  one  combined  and  ccmsolidated  body,  the 
managers  of  each  road  might  yet  make  such  reasonable 
charges  for  the  business  done  by  it  as  the  facts  might  justify. 
An  agreement  of  the  nature  of  this  one  which  directiy  and 
effectually  stifles  competition,  must  be  regarded  under  the 
statute  as  one  in  restraint  of  trade,  notwithstanding  there  are 
possibilities  that  a  restraint  of  trade  may  also  follow  competi- 
tion that  may  be  indulged  in  until  the  weaker  roads  are  com- 
pletely  destroyed  and  the  survivor  thereafter  raises  rates  and 
maintains  them. 

CSoming  to  the  conclusion  we  do,  in  regard  to  the  various 

questions   herein    discussed,   we   think   it   unnecessary    to 

[678]  further  allude  to  the  other  reasons  which  have  been 

advanced  for  a  reconsideration  of  the  decision  in  the  Trans- 

Missouri  case. 

The  jicdgments  of  the  Circuit  Oowrt  of  the  United  States 

for  the  Southern  District  of  New  York  and  of  the  Or- 

cuit  Court  of  Appeals  for  the  Second  Circuit  are  re-- 

versedj  and  the  case  remanded  to  the  Circuit  Court  with 

directions  to  take  such  further  proceedings  therein  as 

mcty  he  in  conformity  with  this  opinion. 

Mr.  Justice  Gray,  Mr.  Justice  Shiras  and  Mr.  JusncB 
White  dissented. 

Mr.  Justice  MoKbnna  took  no  part  in  the  decision  of  the 

case. 
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[678]  HOPKINS  v.  UNITED  STATES.* 

CERTIORASI  TO  THE  CIBCUIT  CX)mtT  OP  APPEALS  FOR  THE  EIGHTH 

CIRCUIT. 

So,  210.    Argued  Febmaiy  28,  Harcfa  1,  1808.— Decided  Oetoter  24,  1808L 

[171  U.  S.,  578.] 

'■"he  Kansas  City  Live  Stock  Exchange  was  an  unincorporated  yolim- 
teer  association  of  men,  doing  business  at  its  stock  yards,  situated 
partly  in  Kansas  City,  Missouri,  and  partly  across  the  line  sep- 
arating Kansas  City,  Missouri,  from  Kansas  City,  Kansas.  The 
business,  of  its  members  was  to  receive  individually  consignments  of 
cattle,  hogs,  and  other  live  stock  from  owners  of  the  same,  not 
only  in  the  States  of  Missouri  and  Kansas,  but  also  in  other  States 
and  Territories,  and  to  feed  such  stock,  and  to  prepare  it  for  the 
market,  to  dispose  of  the  same,  to  receive  the  proceeds  thereof 
from  the  purchasers,  and  to  pay  the  owners  their  proportion  of 
such  proceeds,  after  deducting  charges,  ezi)ense8  and  advances. 
The  members  were  Individually  in  the  liabit  of  soliciting  consign- 
ments from  the  owners  of  such  stock,  and  of  making  them  ad- 
vances thereon.  The  rules  of  the  association  forbade  members  from 
buying  live  stock  from  a  commisison  merchant  in  Kansas  City,  not 
a  member  of  the  exchange.  They  also  fixed  the  commission  for 
selling  such  live  stock,  prohibited  the  employment  of  agents  to 
solicit  consignments  except  upon  a  stipulated  salary,  and  forbade 
the  sending  of  prepaid  telegrams  or  telephone  messages,  with  in- 
formation as  to  the  condition  of  the  markets.  It  was  also  provided 
that  no  member  should  transact  business  with  any  person  vio- 
[579]  lating  the  rules  and  regulations,  or  with  an  expelled  or  sus- 
pended membor  aftei*  notice  of  such  violation.  Held,  that  the  situa- 
tion of  the  yards,  partly  in  Kansas  and  partly  In  Missouri,  was  a 
fact  without  any  weight;  that  such  business  or  occupation  of  the 
several  members  of  the  association  was  not  interstate  commerce, 
within  the  meaning  of  the  act  of  July  2,  1890,  a  647,  **  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopolies ; " 
and  that  that  act  does  not  cover,  and  was  not  Intended  to  cover, 
such  kind  of  agreements.^ 

eThis  suit  was  begun  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas,  which  court  granted  the  prayers  in  the  bill  ask- 
ing for  the  dissolution  of  the  Kansas  City  Live  Stock  Exchange,  and 
for  an  injunction  restraining  defendant  from  enforcing  or  acting  pur- 
suant to  the  rules  and  by-laws  of  that  association  (82  Fed.,  529). 
See  p.  725.  Appeal  was  taken  to  the  Circuit  Court  of  Appeals, 
Eighth  Circuit,  and  removed  from  there  to  the  Supreme  Court  by 
writ  of  certiorari  (84  Fed.  1018).  See  p.  748.  Decree  reversed  by 
Supreme  Court,  with  directions  to  dismiss  the  bill  (171  U.  S.,  578). 

>The  foregoing  ^yllahns  copyrighted,  1898,  by  Banks  &  Bros. 
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[43  L.  ed.,  290.]« 

[The  boBinesB  of  buying  and  selling  live-stock  at  stock  yards  in  a  city 
by  members  of  a  stock  exchange  as  commission  merchants  is  not 
interstate  commerce,  although  most  of  the  purchases  and  sales  are 
of  lire  stock  sent  from  other  states,  and  the  members  of  the  stock 
exchange  are  employed  to  sell  by  letter  from  the  owners  of  the  stock 
in  other  states,  and  send  agents  to  other  states  to  solicit  business, 
and  advance  money  to  the  cattle  owners,  and  pay  their  drafts,  and 
aid  them  in  making  the  cattle  fit  for  market] 

[A  by-law  of  the  Kansas  City  Live-Stock  Exchange,  which  regulates 
the  commissions  to  be  charged  by  members  of  that  association  for 
selling  live  stock  is  not  in  restrahit  of  interstate  commerce,  or  a 
violation  of  the  act  of  July  2,  1890,  to  protect  commerce  from  un- 
lawful restraints.] 

[A  conmiission  agent  who  sells  cattle  at  their  place  of  destination, 
which  are  sent  from  another  state  to  be  sold,  is  not  engaged  in  in- 
terstate commerce;  nor  is  his  agreement  with  others  in  the  same 
business,  as  to  the  commissions  to  be  charged  for  such  sales,  void  as 
a  contract  in  restraint  of  that  commerce.] 

[In  order  to  come  within  the  provisions  of  the  statute,  the  direct 
effect  of  an  agreement  or  combination  must  be  in  restraint  of 
trade  or  commerce  among  the  several  states  or  with  foreign 
nations.] 

[Restrictions  on  sending  prepaid  telegrams  or  telephone  messages, 
made  by  a  by-law  of  a  live-stock  exchange,  when  these  restrictions 
are  merely  for  the  regulation  of  the  business  of  the  members,  and 
do  not  affect  the  business  of  the  telegraph  company,  are  not  void 
as  regulations  of  interstate  commerce.] 

[The  business  of  agents  in  soliciting  consignments  of  cattle  to  com- 
mission merchants  in  another  state  for  sale,  is  not  interstate  com- 
merce ;  and  a  by-law  of  a  stock  exchange  restricting  the  number  of 
solicitors  to  three  does  not  restrain  tJiat  commwoe,  or  violate  the 
act  of  Congress.] 

[The  fact  that  a  state  line  runs  through  sto<dL  yards,  and  that  sales 
may  be  made  of  a  lot  of  stock  in  the  yards  which  may  be  partly  in 
one  state  and  partly  in  another,  has  no  effect  to  make  the  boslnesB 
of  selling  stock  interstate  commerce.] 

[A  combination  of  commission  merchants  at  stock  yards,  l^y  which 
they  refuse  to  do  business  with  those  who  are  not  members  of 
their  association,  even  if  It  is  illegal,  is  not  subject  to  the  act  of 
Congress  of  July  2,  1890,  to  protect  trade  and  commerce,  shioe  thehr 
business  is  not  interstate  commerce.] 

This  suit  was  commenced  by  the  United  States  att<niiey 
for  the  District  of  Kansas,  acting  under  the  direction  and  by 

o  The  followhig  paragraphs  inclosed  in  brackets  are  taken  from  the 
syllabus  to  this  case  In  the  tJ.  S.  Supreme  Court  Reports,  Book  48, 
p.  29a    Copyrighted,  1889,  by  The  Lawyers'  Co-Qperative  Publishing  Oa 
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the  authority  of  the  Attorney  Oeneral  of  the  United  Stat^ 
against  Henry  Hopkins  and  the  other  defendants,  residents 
of  the  State  of  Kansas  and  members  of  a  voluntary  unin- 
corporated  association,  known  and  designated  as  the  Kansas 
City  Live  Stock  Exchange.  The  purpose  of  the  action  is  to 
obtain  the  dissolution  of  the  exchange,  and  to  perpetually 
enjoin  the  members  from  entering  into  or  from  continuing  in 
any  ccmibination  of  a  like  character. 

As  a  foundation  for  the  relief  sought  it  was  alleged  in  the 
bill  that  the  members  of  this  association,  known  as  the  Kansas 
City  Live  Stock  Exchange,  have  adopted  articles  of  as- 
sociation, rules  and  by-laws  which  they  have  agreed  to  be 
bound  by;  that  the  business  of  the  exchange  is  carried  on  and 
conducted  by  a  board  of  directors  at  the  Kansas  City  stock 
yards,  which  are  situated  partly  in  Kansas  City  in  the  State 
of  Missouri  and  partly  in  Kansas  City  in  the  State  of  Kansas, 
the  building  owned  by  the  stock  yardbs  company  being  located 
one  half  of  it  in  the  State  of  Missouri  and  the  other  half  in 
the  State  of  Kansas,  and  half  of  the  defendants  have  offices 
and  transact  business  in  these  stock  yards  and  in  that  part 
of  the  buUding  which  is  within  the  State  of  Kansas,  and  the 
other  half  in  that  part  of  the  building  which  is  in  the  State 
of  Missouri;  that  the  Kansas  City  Stock  Yards  Company 
is  a  corporation  owning  the  stock  yards,  where  the  business 
is  done  by  the  members  of  the  exchange;  that  substantially 
all  the  business  transacted  in  the  matter  of  receiving,  buy- 
ing, selling  and  handling  their  live  stock  at  Kansas  City  is 
carried  on  by  the  defendants  herein  and  by  the  other  members 
of  the  exchange  as  commission  merchants,  and  that  large 
numbers  of  the  live  stock,  consisting  [680]  of  cattle  and  hogs 
and  sheep  bought  and  sold  and  handled  at  the  stock  yards 
by  the  defendants  and  their  fellow  members  in  the  exchange, 
are  shipped  from  the  States  of  Nebraska,  Colorado,  Texas, 
Missouri,  Iowa,  and  Kansas,  and  the  Territories  of  Okla- 
homa, Arizona  and  New  Mexico;  that  when  this  stock  is 
received  at  the  stock  yards  it  is  sold  by  the  defendants, 
members  of  the  exchange,  to  the  various  packing  houses  situ- 
ated at  Kansas  City,  Missouri,  and  Kansas  City,  Kansas,.and 
it  is  also  sold  for  shipment  to  the  various  other  markets,  par- 
ticularly Chicago,  St  Louis  and  New  York ;  that  vast  numbers 
10870*»-fi.  Doc.  Ill,  62-1,  vol  1- 
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of  cattle,  hogs  and  other  live  stock  are  received  annually  at  the 
stock  yards  and  handled  by  the  members  of  the  exchange. 

The  bill  also  alleges  that  large  numbers  of  the  live  sto<^ 
sold  at  the  stock  yards  by  the  defendants  are  incumbered  by 
mortgages  thereon,  executed  by  their  owners  in  the  various 
States  and  Territories,  which  mortgages  have  been  given  to 
various  defendants  as  security  for  money  advanced  by  them 
to  the  different  owners  to  enable  them  to  feed  and  prepare  the 
cattle  for  market,  and  that  when  the  live  stock  so  mortgaged 
are  ready  for  shipment,  they  are  sent  to  the  defendants  who 
have  advanced  the  money  and  received  the  mortgages,  and  on 
the  sale  of  the  stock  the  amount  of  these  advances  and  in- 
terest is  deducted  from  the  proceeds  of  the  sale  of  the  cattle 
by  the  commission  merchants  owning  the  mortgages;  that 
ninety  per  cent  of  the  members  of  the  exchange  make  sudi 
advances,  and  that  the  market  is  largely  sustained  by  means 
of  the  money  thus  advanced  to  the  cattle  raisers  by  the  de- 
fendants, and  that  Kansas  City  is  the  only  place  for  many 
miles  about,  which  constitutes  an  available  market  for  the 
purchase  and  sale  of  live  stock  from  the  large  territory 
located  in  the  States  and  Territories  already  named ;  that  it  is 
the  custom  of  the  owners  of  the  cattle,  many  of  them  living 
in  different  states,  and  who  consign  their  stock  to  the  Kansas 
City  stock  yards  for  sale  to  draw  drafts  on  the  commission 
merchants  to  whom  the  live  stock  is  consigned,  which  the 
consignors  attach  to  the  bill  of  lading  issued  by  the  carrier, 
and  the  money  on  these  drafts  is  advanced  by  the  local  banks 
throughout  the  western  States  [681]  and  Territories.  These 
drafts  are  paid  by  the  consignees  and  the  proceeds  remitted 
to  the  various  owners  through  the  banks. 

The  business  thus  conducted  is  alleged  to  be  interstate  com- 
merce, and  it  is  further  alleged  that  if  the  person  to  whom 
the  live  stock  is  consigned  at  Kansas  City  is  not  a  member  of 
the  exchange,  he  is  not  permitted  to  and  cannot  sell  or  dis- 
pose of  the  stock  at  the  Kansas  City  market,  for  the  reason 
that  the  defendants,  and  all  the  other  commission  merchants, 
members  of  the  exchange,  refuse  to  buy  live  stock  or  in  any 
manner  negotiate  or  deal  with  or  buy  from  a  person  or  com- 
mission merchant  who  is  not  a  member  of  the  exchange,  and 
thus  the  owner  of  live  stock  shipped  to  the  Kansas  City  mar- 
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ket  is  compelled  to  re-diip  the  same  to  other  markets,  and  by 
reason  of  the  unlawful  combination  existing  among  the 
defendants  and  the  other  members  of  the  exchange  the  owner 
is  prevented  from  delivering  this  stock  at  the  Kansas  City 
stock  yards,  and  the  sale  of  stock  is  thereby  hindered  and 
delayed,  entailing  extra  expense  and  loss  to  the  shipper,  and 
placing  an  obstruction  and  embargo  on  the  marketing  of  all 
live  stock  shipped  from  the  States  and  Territories  to  the 
Kansas  City  market  which  is  not  consigned  to  the  stock 
yards  company  or  to  the  defendants,  or  some  of  them,  mem- 
bers of  the  stock  exchange. 

It  is  alleged  that  the  defendants,  as  members  of  the  ex- 
change, have  adopted  certain  rules,  among  them  being  rules 
,9  and  16,  which  are  particularly  alleged  to  be  in  restraint 
of  trade  and  commerce  between  the  States,  and  intended  to 
create  a  monopoly,  in  contravention  of  the  laws  of  the  United 
States  in  that  behalf. 

Rule  9  provides  as  follows : 

**  Section  1.  Ck)minis8ionfi  charged  by  members  of  this  association 
for  selling  live  stock  shall  not  be  less  than  the  followhig  named 
rates." 

Sections  2,  3,  4,  5,  6  and  7  relate  to  the  amounts  of  such 
commissions,  and  it  is  alleged  that  in  some  instances  the  com- 
missions are  greater  than  had  theretofore  been  paid. 

Section  8  permits  the  members  to  handle  the  business  of 
[582]  non-resident  commission  firms  when  the  stock  is  con- 
signed directly  to  or  from  such  firm,  at  half  the  rates  fixed 
by  the  rule,  provided  the  non-resident  commission  firms  are 
established  at  the  markets  named  in  the  section. 

Section  10  prohibits  the  employment  of  any  agent,  solic- 
itor or  employe  except  upon  a  stipulated  salary  not  contin- 
gent upon  the  commissions  earned,  and  it  provides  that  not 
more  tlian  three  solicitors  shall  be  employed  at  one  time  by 
a  commission  firm  or  corporation,  resident  or  non-resident  of 
Kansas  City. 

Section  11  forbids  any  member  of  the  exchange  from  send- 
ing or  causing  to  be  sent  a  prepaid  telegram  or  telephone 
message  quoting  the  markets  or  giving  information  as  to  the 
condition  of  the  same,  under  the  penalty  of  a  fine  as  therein 
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stated.  The  rule,  however,  permits  prepaid  messages  to  be 
sent  to  shippers  quoting  actual  sales  of  their  stock  on  the  date 
made;  also  to  parties  desiring  to  make  purchases  on  the 
market 

Bule  16  provides,  in  section  1,  "  That  no  member  of  the  ex 
change  shall  transact  business  with  any  persons  violating  any 
of  the  rules  or  regulations  of  the  exchange,  or  with  an  ex- 
pelled or  suspended  member  after  notice  of  such  violation, 
suspension  or  expulsion  ^all  have  been  issued  by  the  secre- 
tary or  board  of  directors  of  the  exchange." 

It  is  alleged  that  the  defendants  in  adopting  these  rules 
and  in  f  onning  the  exchange  and  carrying  out  the  same  have 
violated  and  are  violating  the  statute  of  the  United  States, 
approved  July  2,  1890,  c.  647,  26  Stat  209,  entitled  "  An  act 
to  protect  trade  and  commerce  against  tmlawful  restraints 
and  monopolies,"  and  it  is  charged  that  it  was  the  purpose 
of  the  defendants,  in  organizing  the  exchange  and  in  adopt- 
ing the  rules  mentioned,  to  prevent  the  shipment  or  consign-, 
ment  of  any  live  stock  to  the  Kansas  City  market  unless  it 
was  shipped  or  consigned  to  the  Kansas  City  stock  yards 
and  to  some  one  or  other  of  the  defendants,  members  of  the 
exchange,  and  to  compel  the  shippers  of  live  stock  from  other 
States  and  from  the  Territories  to  pay  to  the  defendants  the 
commissions  and  charges  provided  for  in  rule  9,  and  to  pre- 
prevent  such  shippers  [688]  from  placing  their  property  on 
sale  at  the  Kansas  City  market  unless  these  commissions 
were  paid. 

The  answer  of  the  defendants  admitted  their  forming  the 
exchange  and  becoming  members  thereof,  and  adopting, 
among  others,  the  rules  specially  mentioned  in  complainants' 
bill.  They  denied  that  the  exchange  itself  engaged  in  any 
business  whatever,  and  alleged  that  it  existed  simply  in 
order  to  prescribe  rules  and  provide  facilities  for  the  transac- 
tion of  business  by  the  members  thereof,  and  to  govern  them 
by  such  rules  and  regulations  as  have  been  evolved  and  sanc- 
tioned by  the  developments  of  commerce,  and  which  are 
universally  recognized  to  be  just  and  fair  to  all  concerned. 

It  was  further  set  up  in  the  answer  that  each  member  of 
the  organization  was  in  fact  left  free  to  compete  in  every 
manner,  and  by  all  means  recognized  to  be  fair  and  just,  for 
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his  share  of  the  business  whidi  comes  to  the  point  at  which 
the  members  of  the  organization  do  business;  that  in  adopt- 
ing their  rules  they  followed  in  all  substantial  respects  the 
provisions  which  had  been  made  upon  the  same  subject  re- 
spectively by  the  exchanges  theretofore  established  at 
Chicago  and  East  St.  Louis,  Illinois,  and  which  have  been 
since  established  at  St  Louis,  Omaha,  Lidianapolis,  Buf- 
falo, Sioux  City  and  Fort  Worth ;  and  that  the  exchange  at 
no  time  refused  to  admit  as  a  member  any  reputable  person 
who  was  willing  to  comply  with  the  conditions  of  member- 
ship and  to  abide  by  the  rules  of  the  organization. 

Various  allegations  in  the  bill  as  to  the  effect  of  the  or- 
ganization in  precluding  any  sales  or  purchases  of  cattle 
other  than  by  its  members  are  denied. 

The  defendants  also  deny  that  the  exercise  of  their  occu- 
pation as  commission  merchants,  domg  business  as  members 
of  the  exchange,  constitutes  or  amounts  to  interstate  com- 
merce, within  the  meaning  of  the  Constitution  or  laws  of 
the  United  States.  They  allege  that  they  have  no  part  in  or 
control  over  the  disposition  of  the  live  stock  sold  by  them  to 
others,  nor  of  live  stock  purchased  by  them  as  commission 
merchants  acting  for  others.  They  allege  that  the  stock 
yards  company  permits  any  person  whatsoever  to  transact 
business  at  its  yards  who  [584]  will  pay  the  established 
charges  of  that  company  for  its  services,  and  that  in  point 
of  fact  a  very  large  part  of  the  business  done  at  said  yards  is 
transacted  by  persons  who  are  not  members  of  the  exchange, 
and  without  the  interposition  of  such  members.  It  is  also 
alleged  in  their  answer  that  they  are  under  no  obligations 
to  extend  the  privileges  of  the  exchange  to  a  person  who  is 
not  a  member  thereof,  who  has  violated  its  rules  and  been 
suspended  from  membership,  and  who  has  voluntarily  with- 
drawn therefrom,  and  announced  his  purpose  to  carry  on  his 
business  as  a  competitor  of  the  members  of  such  exchange, 
to  the  destruction  of  said  organization  and  its  rules  and  to 
the  injury  of  his  competitors. 

It  is  also  set  up  that  defendants  cannot  be  compelled  to 
deal  with  a  non-member  of  their  organization,  or  a  person 
violating  its  rules,  or  with  one  who  has  been  suspended  for 
such  violation,  or  who  has  withdrawn  therefrom,  or  Tfrho 
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ha»aimoimoed  his  intention  to  destroy  said  organization  and 
to  compete  with  the  members  thereof,  and  the  defendants 
allege  that  they  cannot  be  compelled  to  deal  with  any  per- 
son whatsoever,  and  that  they  had  a  right  to  establidi  said 
exdiange,  and  now  have  the  right  to  maintain  the  same,  and 
to  require  the  observance  of  its  roles  and  regulations  on  the 
part  of  their  associates,  so  long  as  they  desire  to  retain  the 
privileges  of  membership  in  the  body.  They  allege  that  their 
rules  are  in  harmony  with  the  rules  and  r^ulations  of  oxn- 
mercial  exchanges  which  have  existed  for  more  than  a  hun- 
dred years,  and  which  are  now  to  be  found  in  every  State 
almost  in  tiie  United  States,  and  throughout  the  world,  and 
that  such  rules  and  regulations  are  in  all  respects  legal  and 
binding.  They  deny  all  general  and  special  all^ations  of 
ill^al  agreements,  coinbinations  or  conspiracies  to  violate 
any  law  of  the  United  States,  or  of  the  State  of  Kansas, 

The  complainants,  in  addition  to  their  bill,  used  several 
affidavits,  the  tendency  of  which  was  to  show  that  by  virtue 
of  the  adoption  of  rules  9  and  16,  the  members  of  the  ex- 
change refused  to  deal  with  one  who  had  violated  a  rule  and 
had  been  suspended  by  reason  thereof,  and  that  by  reason  of 
this  refusal  to  do  business,  the  member  thus  suspended  was 
[586]  substantially  incapacitated  from  carrying  on  his  busi- 
ness as  a  commission  merchant,  and  that  by  this  combina- 
tion defendants,  in  forming  such  rule  and  in  adhering  to 
it,  have  greatly  injured  the  business  of  such  member. 

The  defendants  read  counter-affidavits  for  the  purpose  of 
sustaining  their  answer,  which  were  replied  to  by  the  com- 
plainants filing  affidavits  in  rebuttal,  and  upon  these  affidavits 
and  the  pleadings  above  described  an  application  for  an  in- 
junction was  made  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Kansas,  First  Division.  That  court,  after 
argument,  granted  an  injunction  restraining  the  defendants 
from  combining  by  contract,  express  or  implied,  so  as  by  their 
acts,  conduct  or  words  to  interfere  with,  hinder  or  impede 
others  in  shipping,  trading,  selling  or  buying  live  stock  that 
is  received  from  the  States  and  Territories  at  the  stock  yards 
in  Kansas  City,  Missouri,  and  Kansas  City,  Kansas;  also 
enjoining  them  from  acting  under  the  rules  of  the  exchange 
known  as  rules  9  and  16,  and  from  attempting  to  impose  any 
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fines  or  penalties  upon  members  for  trading  or  offering  to 
trade  with  any  person  respecting  the  purchase  and  sale  of 
any  live  stock ;  and  also  from  discriminating  in  favor  of  any 
member  of  the  exchange  because  of  such  membership,  and 
especially  from  discriminating  against  any  person  trading  at 
the  stock  yards,  and  from  refusing,  by  united  or  concerted 
action,  or  by  word,  persuasion,  threat  or  by  other  means,  to 
deal  or  trade  with  persons  with  respect  to  such  live  stock  who 
are  not  members  of  the  association,  because  they  are  not 
members  of  such  association,  or  in  any  maimer  from  interfer- 
ing with  the  right  and  freedom  of  all  and  any  persons  trading 
or  desiring  to  trade  in  such  live  stock  at  the  stock  yards,  the 
same  as  if  the  exchange  did  not  exist  The  defendants  were 
also  enjoined  from  agreeing  or  attempting  to  limit  the  right 
of  any  person  in  business  at  the  Kansas  City  stock  yards  to 
employ  labor  or  assistance  in  soliciting  shipments  of  live 
stock  from  other  States  or  Territories,  and  from  enforcing 
any  agreement  not  to  send  prepaid  telegrams  from  the  stock 
yards  to  any  other  State  or  Territory. 

The  District  Judge  delivered  an  opinion  upon  granting  the 
[686]  injunction,  which  will  be  found  reported  in  82  Fed. 
Rep.  529.  From  the  order  granting  it  an  appeal  was  taken 
by  the  defendants  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit,  which  court  certified  to  this 
court  certain  questions  under  the  provisions  of  section  6  of 
the  act  of  March  3,  1891,  and  thereupon  a  writ  of  certiorari 
was  issued  from  this  court,  and  the  whole  case  brought  here 
for  decision. 

Mr.  L.  C.  Krauthoff  for  Hopkins  and  others. 

Mr.  John  S.  Miller  filed  a  brief  for  same. 

Mr.  Gustavus  A.  Koemer  filed  a  brief  for  same. 

Mr.  Samuel  W.  Moore  for  the  United  States,  Mr.  Solicitor 
General  was  on  his  brief. 

Mr.  Justice  Peckham,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  relief  sought  in  this  case  is  based  exclusively  on  the  act 
of  Congress  approved  July  2,  1890,  c.  647,  entitled  "An  act 
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to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies,'^  commonly  spoken  of  as  the  Anti-Trust  act. 
26  Stat.  209. 

The  act  has  reference  only  to  that  trade  or  commerce  which 
exists,  or  may  exist,  among  the  several  States  or  with  foreign 
nations,  and  has  no  application  whatever  to  any  other  trade 
or  commerce. 

The  question  meeting  us  at  the  threshold,  therefore,  in  this 
case  is,  what  is  the  nature  of  the  business  of  the  defendants, 
and  are  the  by-laws,  or  any  subdivision  of  them  above  re- 
ferred to,  in  their  direct  effect  in  restraint  of  trade  or  com- 
merce among  the  several  States  or  with  foreign  nations;  or 
does  the  case  made  by  the  bill  and  answer  show  that  any  one 
of  the  above  defendants  has  monopolized,  or  attempted  to 
monopolize,  or  combined  or  conspired  with  other  persons  to 
monopolize,  any  part  of  the  trade  or  commerce  among  the 
several  States  or  with  foreign  nations? 

[587]  That  part  of  the  bill  which  alleges  that  no  one  is 
permitted  to  do  business  at  the  cattle  market  at  Kansas  City 
unless  he  is  a  member  of  this  exchange,  does  not  mean  that 
there  is  any  regulation  at  the  stock  yards  by  which  one  who 
is  not  a  member  of  the  exchange  is  prevented  from  doing 
business,  although  ready  to  pay  the  established  charges  of 
the  stock  yards  company  for  its  services;  but  it  simply 
means  that  by  reason  of  the  members  of  the  exchange  re- 
fusing to  do  business  with  those  who  are  not  members  the 
non-member  cannot  obtain  the  facilities  of  a  market  for  his 
cattle  such  as  the  members  of  the  exchange  enjoy.  It  is  un- 
necessary at  present  to  discuss  the  question  whether  there  is 
any  illegality  in  a  combination  of  business  men  who  are 
members  of  an  exchange  not  to  do  business  with  those  who 
are  not  members  thereof,  even  if  the  business  done  were  in 
regard  to  interstate  commerce.  The  first  inquiry  to  be  made 
is  as  to  the  character  of  the  business  in  which  defendants  are 
engaged,  and  if  it  be  not  interstate  conmierce,  the  validity 
of  this  agreement  not  to  transact  their  business  with  non- 
members  does  not  come  before  us  for  decision. 

We  come,  therefore,  to  the  inquiry  as  to  the  nature  of  the 
business  or  occupation  that  the  defendants  are  engaged  in. 
Is  it  interstate  commerce  in  the  sense  of  that  word  as  it  has 
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been  used  and  understood  in  the  decisions  of  this  court?  Or 
is  it  a  business  which  is  an  aid  or  facility  to  commerce,  and 
which,  if  it  affect  interstate  commerce  at  all,  does  so  only 
in  an  indirect  and  incidental  manner. 

As  set  forth  in  the  record,  the  main  facts  are  that  the 
defendants  have  entered  into  a  voluntary  association  for  the 
purpose  of  thereby  the  better  conducting  their  business,  and 
that  after  they  had  entered  into  such  association  they  still 
continued  their  individual  business  in  full  competition  with 
each  other,  and  that  the  association  itself,  as  an  association, 
does  no  business  whatever,  but  is  simply  a  means  by  and 
through  which  the  individual  members  who  have  become 
thus  associated  are  the  better  enabled  to  transact  their  busi- 
ness; to  maintain  and  uphold  a  proper  way  of  doing  it; 
and  to  create  the  means  for  preserving  business  integrity 
in  the  transaction  [588]  of  the  business  itself.  The  business 
of  defendants  is  primarily  and  substantially  the  buying  and 
selling,  in  their  character  as  commission  merchants,  at  the 
stock  yards  in  Kansas  City,  live  stock  which  has  been  con- 
signed to  some  of  them  for  the  purpose  of  sale,  and  the  ren- 
dering of  an  accoimt  of  the  proceeds  arising  therefrom.  The 
sale  or  purchase  of  live  stock  as  commission  merchants  at 
Kansas  City  is  the  business  done,  and  its  character  is  not 
altered  because  the  larger  proportion  of  the  purchases  and 
sales  may  be  of  live  stock  sent  into  the  State  from  other 
States  or  from  the  Territories.  Where  the  stock  came  from 
or  where  it  may  ultimately  go  after  a  sale  or  purchase,  pro- 
cured through  the  services  of  one  of  the  defendants  at  the 
Kansas  City  stock  yards,  is  not  the  substantial  factor  in  the 
case.  The  character  of  the  business  of  defendants  must,  in 
this  case,  be  determined  by  the  facts  occurring  at  that  city. 
If  an  owner  of  cattle  in  Nebraska  accompanied  them  to 
Kansas  City  and  there  personally  employed  one  of  these 
defendants  to  sell  the  cattle  at  the  stock  yards  for  him  on 
conmiission,  could  it  be  properly  said  that  such  defendant 
in  conducting  the  sale  for  his  principal  was  engaged  in  inter- 
state commerce?  Or  that  an  agreement  between  himself 
and  others  not  to  render  such  services  for  less  than  a  certain 
sum  was  a  contract  in  restraint  of  interstate  trade  or  com- 
merce?   We  think  not.    On  the  contrary,  we  regard  the 
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services  as  collateral  to  such  commerce  and  in  the  nature  of 
a  local  aid  or  facility  provided  for  the  cattle  owner  towards 
the  accomplishment  of  his  purpose  to  sell  them;  and  an 
agreement  among  those  who  render  the  services  relating  to 
the  terms  upon  which  they  will  render  them  is  not  a  con- 
tract in  restraint  of  interstate  trade  or  commerce. 

Is  the  true  character  of  the  transaction  altered  when  the 
owner,  instead  of  coming  from  Nebraska  with  his  cattle, 
sends  them  by  a  common  carrier  consigned  to  one  of  the 
defendants  at  Kansas  City  with  directions  to  sell  the  cattle 
and  render  him  an  account  of  the  proceeds?  The  services 
rendered  are  the  same  in  both  instances,  only  in  one  case 
they  are  rendered  under  a  verbal  contract  made  at  Kansas 
[689]  City  personally,  while  in  the  other  they  are  rendered 
under  written  instructions  from  the  owner  given  in  another 
State.  This  difference  in  the  manner  of  making  the  con- 
tract for  the  services  cannot  alter  the  nature  of  the  services 
themselves.  If  the  person,  under  the  circumstances  stated, 
who  makes  a  sale  of  the  cattle  for  the  owner  by  virtue  of  a 
personal  employment  at  Kansas  City,  is  not  engaged  in  inter- 
state commerce  when  he  makes  such  sale,  we  regard  it  as 
clear  that  he  is  not  so  engaged,  although  he  has  been  em- 
ployed by  means  of  a  written  communication  from  the  owner 
of  the  cattle  in  another  State. 

The  by-laws  of  the  exchange  relate  to  the  business  of  its 
members  who  are  commission  merchants  at  Kansas  City, 
and  some  of  these  by-laws,  it*  is  claimed  by  the  Grovemment, 
are  in  violation  of  the  act  of  Congress,  because  they  are  in 
restraint  of  that  business  which  is  in  truth  interstate  com- 
merce That  one  of  the  by-laws  which  relates  to  the  com- 
missions to  be  charged  for  selling  the  various  kinds  of  stock, 
is  particularly  cited  as  a  violation  of  the  act  In  connection 
with  that  by-law  it  will  be  well  to  examine  with  some  detail 
the  nature  of  the  defendants  business. 

It  is  urged  that  they  are  active  promoters  of  the  business 
of  selling  cattle  upon  consignment  from  their  owners  in  other 
States,  and  that  in  order  to  secure  the  business  the  defendants 
send  their  agents  into  other  States  to  the  owners  of  the  cattle 
to  solicit  the  business  from  them;  that  the  defendants  also 
lend  money  to  the  cattle  owners  and  take  back  mortgages 
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upon  the  cattle  as  security  for  the  loan;  that  they  make 
advances  of  a  portion  of  the  purchase  price  of  the  cattle  to  be 
sold,  by  means  of  the  pa3anent  of  drafts  drawn  upon  them  by 
the  shippers  of  the  cattle  in  another  State  at  the  time  of  the 
shipment  All  these  things,  it  is  said,  constitute  intercourse 
and  traffic  between  the  citizens  of  different  States,  and  hence 
the  by-law  in  question  operates  upon  and  affects  commerce 
between  the  States. 

The  facts  stated  do  not,  in  our  judgment,  in  any  degree 
alter  the  nature  of  the  services  performed  by  the  defendants, 
nor  do  they  render  that  particular  by-law  void  as  in  restraint 
[590]  of  interstate  trade  or  commerce  because  it  provides  for 
a  minimum  amount  of  commissions  for  the  sale  of  the  cattle. 

Objections  are  taken  to  other  parts  of  the  by-laws  which 
we  will  notice  hereafter. 

Notwithstanding  these  various  matters  undertaken  by  de- 
fendants, we  must  keep  our  attention  upon  the  real  busi- 
ness transacted  by  them,  and  in  regard  to  which  the  section 
of  the  by-law  complained  of  is  made.  The  section  amounts 
to  an  agreement,  and  it  relates  to  charges  made  for  services 
performed  in  selling  cattle  upon  commission  at  Kansas  City. 
The  charges  relate  to  that  business  alone.  In  order  to  obtain 
it  the  defendants  advance  money  to  the  cattle  owner;  they 
pay  his  drafts,  and  they  aid  him  to  keep  his  cattle  and  make 
them  fit  for  the  market.  All  this  is  done  as  a  means  towards 
an  end ;  as  an  inducement  to  the  cattle  owner  to  give  one  of 
the  defendants  the  business  of  selling  the  cattle  for  him  when 
the  owner  shall  finally  determine  to  sell  them.  That  busi- 
ness is  not  altered  in  character  because  of  the  various  things 
done  by  defendants  for  the  cattle  owner  in  order  to  secure  it. 
The  competition  among  the  defendants  and  others  who  may 
be  engaged  in  it,  to  obtain  the  business,  results  in  their  send- 
ing outside  the  city,  to  cattle  owners,  to  urge  them  by  dis- 
tinct and  various  inducements  to  send  their  cattle  to  one  of 
the  defendants  to  sell  for  them.  In  this  view  it  is  immaterial 
over  how  many  States  the  defendants  may  themselve  or  by 
their  agents  travel  in  order  to  thereby  secure  the  business. 
They  do  not  purchase  the  cattle  themselves ;  they  do  not  trans- 
port them.  They  receive  them  at  Kansas  City,  and  the  com- 
plaint made  is  in  regard  to  the  agreements  for  charges  for  the 
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services  at  that  point  in  selling  the  cattle  for  the  owner. 
Thus  everything  at  last  centres  at  the  market  at  Kansas  City, 
and  the  charges  are  for  services  there,  and  there  only,  per- 
fc^med. 

The  selling  of  an  article  at  its  destination,  which  has  been 
sent  from  another  State,  while  it  may  be  regarded  as  an 
interstate  sale  and  one  which  the  importer  was  ^ititiLed  to 
make,  yet  the  services  of  the  individual  employed  at  the  place 
where  the  article  is  sold  are  not  so  connected  with  the  subject 
sold  as  to  make  them  a  portion  of  interstate  commerce,  and  a 
[691]  combination  m  r^ard  to  the  amount  to  be  charged  f<Mr 
such  service  is  not,  therefore,  a  combination  in  restraint  of 
that  trade  or  commerce.  Granting  that  the  cattle  themselves, 
because  coming  from  another  State,  are  articles  of  interstate 
commerce,  yet  it  does  not  therefore  follow  that  before  their 
sale  all  persons  performing  services  in  any  way  connected 
with  than  are  themselves  engaged  in  that  commerce,  or  that 
their  agreements  among  each  other  relative  to  the  compensa- 
tion to  be  charged  for  their  services  are  void  as  agreements 
made  in  restraint  of  interstate  trade.  The  commission  agent 
in  selling  the  cattle  for  their  owner  simply  aids  him  in  find- 
ing a  market;  but  the  facilities  thus  afforded  the  owner  by 
the  agent  are  not  of  such  a  nature  as  .to  thereby  make  that 
agent  an  individual  engaged  in  interstate  commerce,  nor  is 
his  agreement  with  others  engaged  in  the  same  business,  as 
to  the  terms  upon  which  they  would  provide  these  facilities, 
rendered  void  as  a  contract  in  restraint  of  that  commerce. 
Even  all  agreements  among  buyers  of  cattle  from  other 
States  are  not  necessarily  a  violation  of  the  act,  although 
such  agreements  may  undoubtedly  affect  that  commerce. 

The  charges  of  the  agent  on  account  of  his  services  are 
nothing  more  than  charges  for  aids  or  facilities  furnished  the 
owner  whereby  his  object  may  be  the  more  easily  and  readily 
accomplished.  Charges  for  the  transportation  of  cattle  be- 
twe^i  different  States  are  charges  for  doing  something  which 
is  one  of  the  forms  of  and  which  itself  constitutes  interstate 
trade  or  commerce,  while  charges  or  commissions  based  upon 
services  performed  for  the  owner  in  effecting  the  sale  of  the 
cattle  are  not  directly  connected  with,  as  forming  part  of,  in- 
terstate commerce,  although  the  cattle  may  have  come  from 
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another  State.  Charges  for  services  of  this  nature  do  not 
immediately  touch  or  act  upon  nor  do  they  directly  affect  the 
subject  of  the  transportation.  Indirectly  and  as  an  incident, 
they  may  enhance  the  cost  to  the  owner  of  the  cattle  in  find- 
ing a  market,  or  they  may  add  to  the  price  paid  by  a  pur- 
chaser, but  they  are  not  charges  which  are  directly  laid  upon 
the  article  in  the  course  of  transportation,  and  which  are 
charges  upon  the  commerce  itself;  they  are  charges  for  the 
[692]  facilities  given  or  provided  the  owner  in  the  course  of 
the  movement  from  the  home  situs  of  the  article  to  the  place 
and  point  where  it  is  sold. 

The  contract  condemned  by  the  statute  is  one  whose  direct 
and  immediate  effect  is  a  restraint  upon  that  kind  of  trade  or 
commerce  which  is  interstate.  Charges  for  such  facilities  as 
we  have  already  mentioned  are  not  a  restraint  upon  that 
trade,  although  the  total  cost  of  marketing  a  subject  thereof 
may  be  thereby  increased.  Charges  for  facilities  furnished 
have  been  held  not  a  regulation  of  commerce,  even  when 
made  for  services  rendered  or  as  compensation  for  benefits 
conferred.  Sands  v.  Manistee  River  Improvement  Go.^  128 
U.  S.  288;  Monongahela  Navigation  Co.  v.  United  States^ 
148  U.  S.  312,  329,  330;  Kentucky  cfe  Indiana  Bridge  Com- 
pany V.  Louisville  <6c.  Railroad^  37  Fed.  Rep.  667. 

To  treat  as  condemned  by  the  act  all  agreements  under 
which,  as  a  result,  the  cost  of  conducting  an  interstate  com- 
mercial business  may  be  increased  would  enlarge  the  applica- 
tion of  the  act  far  beyond  the  fair  meaning  of  the  language 
used.  There  must  be  some  direct  and  immediate  effect  upon 
interstate  commerce  in  order  to  come  within  the  act  The 
State  may  levy  a  tax  upon  the  earnings  of  a  commission  mer- 
chant which  were  realized  out  of  the  sales  of  property  be- 
longing to  non-residents,  and  such  a  tax  is  not  one  upon  in- 
terstate commerce  because  it  affects  it  only  incidently  and 
remotely  although  certainly.  Ficklen  v.  Shelby  County  Tam- 
ing District^  145  U.  S.  1.  Many  agreements  suggest  tiiem- 
selves  which  relate  only  to  facilities  furnished  commerce,  or 
else  touch  it  only  in  an  indirect  way,  while  possibly  enhanc- 
ing the  cost  of  transacting  the  business,  and  which  at  the 
same  time  we  would  not  ttiink  of  as  agreem^its  in  restraint  of 
interstate  trade  or  commerce.    They  are  agreements  which 
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io  their  effect  operate  in  furtherance  and  in  aid  of  oommeroe 
by  providing  for  it  facilities,  conveniences,  privileges  or 
services,  but  which  do  not  directly  relate  to  charges  for  its 
transportation,  nor  to  any  other  form  of  interstate  commerce. 
To  hold  all  such  agreements  void  would  in  our  judgment 
improperly  extend  the  act  to  matters  which  are  not  of  an 
interstate  commercial  nature. 

[589]  It  is  not  difficult  to  imagine  agreements  of  the  charac- 
ter above  indicated.  For  example,  cattle,  when  transported 
long  distances  by  rail,  require  rest,  food  and  water.  To  give 
them  these  accommodations  it  is  necessary  to  take  them  from 
the  car  and  put  them  in  pens  or  other  places  for  their  safe 
reception.  Would  an  agreement  among  the  landowners  along 
the  line  not  to  lease  their  lands  for  less  than  a  certain  simi  be 
a  contract  within  the  statute  as  being  in  restraint  of  inter- 
state trade  or  commerce  ?  Would  it  be  such  a  contract  even  if 
the  lands,  or  some  of  them,  were  necessary  for  use  in  furnish- 
ing the  cattle  with  suitable  accommodations?  Would  an 
agreement  between  the  dealers  in  com  at  some  station  along 
the  line  of  the  road  not  to  sell  it  below  a  certain  price  be  cov- 
ered by  the  act,  because  the  cattle  must  have  com  for  food  ? 
Or  would  an  agreement  among  the  men  not  to  perform  the 
service  of  watering  the  cattle  for  less  than  a  certain  compen- 
sation come  within  the  restriction  of  the  statute?  Suppose 
the  railroad  company  which  transports  the  cattle  itself  fur- 
nishes the  faeilities,  and  that  its  charges  for  transportation 
are  enhanced  because  of  an  agreement  among  the  landowners 
along  the  line  not  to  lease  their  lands  to  the  company  for  such 
purposes  for  less  than  a  named  sum,  could  it  be  successfully 
contended  that  the  agreement  of  the  landowners  among  them- 
selves would  be  a  violation  of  the  act  as  being  in  restraint  of 
interstate  trade  or  commerce?  Would  an  agreement  between 
builders  of  cattle  cars  not  to  build  them  under  a  certain  price 
be  void  because  the  effect  might  be  to  increase  the  price  of 
transportation  of  cattle  between  the  States?  Would  an  agree- 
ment among  dealers  in  horse  blankets  not  to  sell  them  for  less 
than  a  certain  price  be  open  to  the  charge  of  a  violation  of 
the  act  because  horse  blankets  are  necessary  to  put  on  horses 
to  be  sent  long  journeys  by  rail,  and  by  reason  of  the  agree- 
ment the  expense  of  sending  the  horses  from  one  State  to  an- 
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other  for  a  market  might  be  thereby  enhanced?  WouliTan 
agreement  among  cattle  drivers  not  to  drive  the  cattle 
after  their  arrival  at  the  railroad  depot  at  their  place  of  desti- 
nation to  the  cattle  yards  where  sold,  for  less  than  a  minimum 
sum,  come  within  tlie  statute?  Would  an  agreement  among 
them-  [594]  selves  by  locomotive  engineers,  firemen  or  train- 
men engaged  in  the  service  of  an  interstate  railroad  not  to 
work  for  less  than  a  certain  named  compensation  be  illegal 
because  the  cost  of  transporting  interstate  freight  would  be 
thereby  enhanced?  Agreements  similar  to  these  might  be 
indefinitely  suggested. 

In  our  opinion  all  these  queries  should  be  answered  in  the 
negative.  The  indirect  effect  of  the  agreements  mentioned 
might  be  to  enhance  the  cost  of  marketing  the  cattle,  but  the 
agreements  themselves  would  not  necessarily  for  that  reason 
be  in  restraint  of  interstate  trade  or  commerce.  As  their 
effect  is  either  indirect  or  else  they  relate  to  charges  for  the 
use  of  facilities  furnished,  the  agreements  instanced  would  be 
valid  provided  the  charges  agreed  upon  were  reasonable.  The 
effect  upon  the  commerce  spoken  of  must  be  direct  and  proxi- 
mate. Nev)  York^  Lake  Erie  <6  Western  Railroad  v.  Penn- 
syl/cania,  158  U.  S.  431,  489. 

An  agreement  may  in  a  variety  of  ways  affect  interstate 
commerce,  just  as  state  legislation  may,  and  yet,  like  it,  be 
entirely  valid,  because  the  interference  produced  by  the  agree- 
ment or  by  the  legislation  is  not  direct.  Sherlock  v.  AUing^ 
98  U.  S.  99-108 ;  United  States  v.  E.  C.  Knight  Company.  156 
U.  S.  1,  16;  Pittsburg  <&  Southern  Coal  Co.  v.  Louisiana^ 
156  U.  S.  590, 697;  Transportation  Company  y.-Paxkershurg^ 
107  U.  S.  691 ;  Ficklen  v.  Shelby  County^  supra.  Seasonable 
charges  for  the  use  of  a  facility  for  the  transportation  of  in- 
terstate commerce  have  heretofore  been  regarded  as  valid  in 
this  court,  even  though  such  charges  might  necessarily  en- 
hance the  cost  of  doing  the  business.  Pojcket  Company  v. 
St.  Louis  J  100  U.  S.  428;  Packet  Company  v.  Catlettsburg^ 
105  U.  S.  659 ;  Transportation  Company  v.  Parkersburgy  107 
U.  S.  691;  Huse  v.  Glover^  119  U.  S.  548;  Ouachita  Packet 
Company  v.  Aiken^  121  U.  S.  444;  St.  Louis  v.  Western 
Union  Telegraph  Company,  148  U.  S.  92.  An  agreement 
among  the  owners  of  such  facilities,  to  charge  not  less  than 
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a  mmimum  rate  for  their  use,  cannot  be  oondenmed  as  illegal 
under  the  act  of  Congress. 

The  fact  that  the  above  cited  cases  relate  to  tangible  prop- 
erty, the  use  of  which  was  charged  for,  does  not  alt^  the 
[595]  reasoning  upon  which  the  decisions  were  placed.  The 
charges  were  held  valid  because  they  related  to  facilities  fur- 
nished in  aid  of  the  commerce  and  which  did  not  ccmstitute  a 
regulation  thereof.  Facilities  may  consist  in  privileges  or 
conveniences  provided  and  made  use  of  or  in  services  ren- 
dered in  aid  of  commerce,  as  well  as  in  the  use  of  tangible 
property,  and  so  long  as  they  are  facilities  and  the  charges 
not  unreasonable  an  agreement  relating  to  their  amount  is 
not  invalid.  The  cattle  owner  has  no  constitutional  right 
to  the  services  of  the  commission  agent  to  aid  him  in  the  sale 
of  his  cattle  and  the  agent  has  the  right  to  say  upon  what 
terms  he  will  render  them,  and  he  has  the  equal  right,  so  far 
as  the  act  of  Congress  is  concerned,  to  agree  vdth  others  in 
his  business  not  to  render  those  services  unless  for  a  certain 
charge.  The  services  are  no  part  of  the  commerce  in  the 
cattle. 

In  Brown  v.  Maryland^  12  Wheat  419,  Chief  Justice  Mar- 
shall, while  maintaining  the  right  of  an  importer  to  sell  his 
article  in  the  original  package,  free  from  any  tax,  recognized 
the  distinction  between  the  importer  selling  the  article  him- 
self and  employing  an  auctioneer  to  do  it  for  him,  and  he 
said  that  in  the  latter  case  the  importer  could  not  object  to 
paying  for  such  services  as  for  any  other,  and  that  the  right 
to  sell  might  very  well  be  annexed  to  importation  without 
annexing  to  it  also  the  privilege  of  using  auctioneers,  and 
thus  to  make  the  sale  in  a  peculiar  way.  In  such  case  a  tax 
upon  the  auctioneer's  license  would  be  valid. 

The  same  view  is  enforced  in  Emert  v.  Missouri^  156  U.  S. 
296. 

The  right  of  the  cattle  owners  themselves  to  sell  their  own 
cattle  is  not  affected  or  touched  by  the  agreement  in  question, 
while  tiie  privilege  of  having  their  cattle  sold  for  them  at 
the  market  place  frequented  by  defendants,  and  with  the 
aid  of  one  of  them,  is  a  privilege  which  they  are  charged 
for,  and  which  is  not  annexed  to  their  right  to  sell  their  own 
cattle. 
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It  is  possible  that  exorbitant  charges  for  the  use  of  these 
facilities  might  have  similar  effect  as  a  burden  on  commerce 
that  a  charge  upon  commerce  itself  might  have.  In  a  case 
[596]  like  that  the  remedy  would  probably  be  forthcoming. 
Transportation  Co.  v.  Parkersburg^  107  U.  S.  691.  As  was 
said  by  Mr.  Justice  Field  in  Sands  v.  Manistee  River  Im- 
provement Oo.^  123  U.  S.  288,  294,  295,  "  should  there  be  any 
gross  injustice  in  the  rate  of  tolls  fixed,  it  would  not  in  our 
system  of  government,  remain  long  uncorrected." 

But  whether  the  charges  are  or  are  not  exorbitant  is  a  ques* 
tion  primarily  of  local  law,  at  least  in  the  absence  of  any 
superior  or  paramount  law  providing  for  reasonable  charges. 
Transportation  Co.  v.  Parkershurg^  107  U.  S.  691.  This  case 
does  not  involve  that  question. 

If  charges  of  the  nature  described  do  not  amount  to  a  regu- 
lation of  interstate  trade  or  commerce  because  they  touch  it 
only  in  an  indirect  and  remote  way,  or  else  because  they  are 
in  the  nature  of  compensation  for  the  use  of  property  or 
privileges  as  a  mere  facility  for  that  commerce,  it  would  for 
a  like  reason  seem  clear  that  agreements  relating  to  the 
amounts  of  such  charges  among  those  who  furnish  the  privi- 
leges or  facilities  are  not  in  restraint  of  that  kind  of  trade. 
While  the  indirect  effect  of  the  agreements  may  be  to  en- 
hance the  expense  to  those  engaged  in  the  business,  yet  as  the 
agreements  are  in  regard  to  compensation  for  privileges 
accorded  for  services  rendered  as  a  facility  to  commerce  or 
trade,  they  are  not  illegal  as  a  restraint  thereon. 

The  facilities  or  privileges  offered  by  the  defendants  are 
apparent  and  valuable.  The  cattle  owner  has  the  use  of  a 
place  for  his  cattle  furnished  by  the  defendants  and  all  the 
facilities  arising  from  a  market  where  the  sales  and  purchases 
are  conducted  under  the  auspices  of  the  association  of  which 
the  defendants  are  members,  and  in  a  maimer  the  least 
troublesome  to  the  owners  and  at  the  same  time  the  most 
expeditious  and  effective.  Each  of  these  defendants  has  the 
right  to  have  the  cattle  which  are  consigned  to  him  taken  to 
the  cattle  yards,  where,  by  virtue  of  the  arrangements  made 
by  deftodants  with  the  owners  of  the  yards,  the  cattle  are 
placed  in  pens,  watered  and  fed,  if  necessary,  and  a  sale 
effected  at  the  earliest  moment.  It  is  these  facilities  and 
10870*»— S.  Doc  111,  62-1,  vol  1 61 
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serriceB  which  are  paid  for  .by  a  oommissi(»i  on  the  sale 
effected  by  the  commission  meiL  [597]  If,  as  is  claimed,  the 
commisrion  men  sometimes  own  the  cattle  they  sell,  then  the 
roles  do  not  apply,  for  they  relate  to  charges  nkade  for  sell- 
ing cattle  upon  commission  and  not  at  all  to  sales  of  cattle 
by  their  owners. 

D^nitions  as  to  what  constitutes  interstate  commerce  are 
not  easily  giv^i  so  that  they  shall  clearly  define  the  full 
meaning  of  the  term.  We  know  from  the  cases  decided  in 
this  court  that  it  is  a  term  of  very  large  significance.  It  com- 
preh^Kls,  as  it  is  said,  intercourse  for  the  purposes  of  trade  in 
any  and  all  its  forms,  including  transportation,  purchase,  sale 
and  exchange  of  commodities  between  the  citizens  of  different 
States,  and  the  power  to  regulate  it  embraces  all  the  instru- 
ments by  which  sudi  commerce  may  be  conducted.  Wdton 
r.  Miesourij  91  U.  S.  275;  MohiU  County  r.  KimhaU^  102 
U.  S.  691 ;  Gloucester  Ferry  Comparuy  v.  PennaylvantAj  114 
U.  S.  196;  Hooper  v.  Calif omia^  155  U.  S.  648,  653;  United 
States  T.  E.  C.  Knight  Compcmy,  166  U.  S.  L 

But  in  all  the  cases  whi<^  have  oome  to  this  court  there  is 
not  one  which  has  denied  the  distincticm  between  a  regulation 
which  directly  affects  and  embarrasses  interstate  trade  or 
commerce,  an^  one  which  is  nothing  more  than  a  charge 
for  a  local  facility  provided  for  the  transaction  of  such 
commerce.  On  the  contrary,  the  cases  already  cited  show 
the  existence  of  the  distinction  and  the  validity  of  a  charge 
for  the  use  of  Ihe  facility. 

The  serrieea  of  m^nbers  of  the  different  stock  and  produce 
exdianges  throughout  the  country  in  effecting  sales  of  the 
articles  they  deal  in  are  of  a  similar  nature.  Members  of  the 
New  York  Stock  Exchange  buy  and  sell  dbares  of  stock  of 
railroads  and  other  corporations,  and  the  property  represented 
by  such  shares  of  stock  is  situated  all  over  the  counti^.  Is  a 
broker  whose  principal  lives  outside  of  New  York  State,  and 
who  sends  him  the  shares  of  stods:  or  the  bonds  of  a  c(Mrpora- 
tion  created  and  doing  business  in  another  State,  for  sale, 
engaged  in  interstate  commerce?  If  he  is  employed  to  pur- 
chase stock  or  bonds  in  a  like  corporation  under  the  same 
cifcumstances,  is  he  then  engaged  in  the  business  of  interstate 
commercet    It  may,  perhaps,  be  answered  that  stocks  or 
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[698]  bonds  are  not  ocnnmodities,  and  that  dealers  therein 
are  not  engaged  in  commerce.  Whether  it  is  an  aiMwer  to 
the  question  need  not  be  considered,  for  we  will  take  the  case 
of  the  New  York  Produce  Exchange.  Is  a  member  of  that 
body  to  whom  a  cargo  of  grain  is  consigned  from  a  western 
State  to  be  sold  engaged  in  interstate  commeree  when  he  per- 
forms the  servioe  of  selling  the  article  upon  its  arrival  in  New 
York  and  transmitting  the  proceeds  of  the  sale  lass  his  com- 
missions  <  Is  a  New  Orleans  cotton  broker  wiio  is  a  member 
of  the  Cotton  Exchange  of  that  city,  and  who  receives  con- 
signments of  cotton  from  differ^it  States  and  sells  tfa^n  on 
'change  in  New  Orleans  and  accounts  to  his  consignors  tor 
the  proceeds  of  such  sales  less  his  commission,  engaged  in 
interstate  commerce?  Is  the  character  of  the  bosinesB  altered 
in  either  case  by  the  fact  that  the  brokw  has  advanced 
moneys  to  the  owner  of  the  article  and  taken  a  mortgage 
thereon  as  his  security?  We  understand  we  are  in  these 
queries  assuniing  substantially  the  same  facts  as  those  whidi 
are  contained  in  the  case  before  us,  and  if  these  defendants 
are  engaged  in  interstate  commerce  because  of  their  services 
in  the  sale  of  cattle  which  may  come  from  other  States,  then 
the  same  must  be  said  in  regard  to  the  memJi)ers  of  the  other 
exchanges  above  referred  to.  We  think  it  would  be  an  en- 
entirely  novel  view  of  the  situation  if  all  Ihe  members  of  these 
different  exchanges  throughout  the  country  were  to  be  re- 
garded as  engaged  in  interstate  commerce,  because  tiiey  sell 
things  for  their  principals  which  come  frcmi  States  different 
from  the  one  in  which  the  exchange  is  situated  and  the  sale 
made. 

The  theory  upon  which  we  think  the  by-law  or  agree- 
ment regarding  commissions  is  not  a  violation  of  the  statute 
operates  also  in  the  case  of  the  other  provisions  of  the  by- 
laws. The  answer  in  regard  to  all  objections  is,  the  defend- 
ants are  not  engaged  in  interstate  commerce. 

But  special  weight  is  attached  to  the  objection  raised  to 
section  11  of  rule  9  of  the  by-laws,  which  provides  against 
sending  prepaid  telegrams  as  set  forth  in  the  statement  of 
facts  herein.  It  is  urged  that  the  purpose  of  this  seetion  is 
to  prevent  the  sending  of  prepaid  telegrams  by  the  defmd- 
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ants  [599]  to  thdr  various  customers  in  the  different  States 
tributary  to  the  Kansas  City  market,  and  that  the  section  is 
a  part  of  the  contract  between  the  members  of  the  exchange, 
and  is  clearly  an  attempt  to  regulate  and  restrict  the  sending 
of  messages  by  telegraph  and  telephone  between  citizens  of 
various  States  and  Territories,  and  operates  upon  and  di- 
rectly affects  the  interstate  business  of  communicating  be- 
tween points  in  different  States  by  telegraph  or  telephone. 

An  agreement  among  the  defendants  to  abstain  from  tele- 
graphing in  certain  circumstances  and  for  certain  purposes 
is  so  clearly  not  an  attempt  to  regulate  or  restrain  the  gen- 
eral sending  of  telegrams  that  it  would  seem  unnecessary 
to  argue  the  question.  An  agreem^it  among  business  men 
not  to  send  telegrams  in  regard  to  their  business  in  certain 
contingencies,  when  the  agreement  is  entered  into  only  for 
the  purpose  of  regulating  the  business  of  the  individuals,  is 
not  a  direct  attempt  to  affect  the  business  of  the  telegraph 
company,  and  has  no  direct  effect  thereon.  Although  com- 
munication by  telegraph  may  be  commerce,  and  if  carried  on 
between  different  States  may  be  commerce  among  the  sev- 
eral States,  yet  an  agreement  or  by-law  of  the  nature  of 
the  one  under  consideration  is  not  a  burden  or  a  regulation  of 
or  a  duty  laid  upon  the  telegraph  company,  and  was  clearly 
not  entered  into  for  the  purpose  of  affecting  in  the  slightest 
degree  the  company  itself  or  its  transaction  of  interstate 
commerce. 

The  argument  of  counsel  in  behalf  of  the  United  States, 
that  because  none  of  the  States  or  Territories  could  enact 
any  law  interfering  with  or  abridging  the  right  of  persons 
in  Kansas  or  Missouri  to  send  prepaid  telegrams  of  the  nat- 
ure in  question,  therefore  an  agreement  to  that  effect  entered 
into  between  business  men  as  a  means  towards  the  proper 
transaction  of  their  legitimate  business  would  be  void,  is,  as 
we  think,  entirely  unsound.  The  conclusion  does  not  follow 
from  the  facts  stated.  The  statute  might  be  illegal  as  an 
improper  attempt  to  interfere  with  the  liberty  of  transacting 
legitimate  business  enjoyed  by  the  citizen,  while  the  agree- 
ment among  business  men  for  the  better  conduct  of  their  own 
[600]  business,  as  they  think,  to  refrain  from  using  the  tele- 
graph for  certain  purposes,  is  a  matter  purely  for  their  own 
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consideration.  There  is  no  similarity  between  the  two  cases, 
and  the  principle  eidsting  in  the  one  is  wholly  absent  in  the 
other.  The  private  agreement  does  not,  as  we  have  said, 
regulate  commerce  or  impose  any  impediment  upon  it  or  tax 
it.  Communication  by  telegraph  is  free  from  any  burden  so 
far  as  this  agreement  is  concerned,  and  no  restrictions  are 
placed  on  the  commerce  itself. 

The  act  of  Congress  must  have  a  reasonable  construction  or 
else  there  would  scarcely  be  an  agreement  or  contract  among 
business  men  that  could  not  be  said  to  have,  indirectly  or  re- 
motely, some  bearing  upon  interstate  commerce,  and  possibly 
to  restrain  it.  We  have  no  idea  that  the  act  covers  or  was 
Intended  to  cover  such  kinds  of  agreements. 

The  next  by-law  which  complainants  object  to  is  section  10 
of  the  same  rule  9,  which  prohibits  the  hiring  of  a  solicitor 
except  upon  a  stipulated  salary  not  contingent  upon  commis- 
sions earned,  and  which  provides  that  no  more  than  three 
solicitors  shall  be  employed  at  one  time  by  a  commission  firm 
or  corporation. 

The  claim  is  that  these  solicitors  are  engaged  in  interstate 
commerce,  and  that  such  commerce  must  be  free  from  any 
state  legislation  and  free  from  the  control  or  restraint  by  any 
person  or  combination  of  persons.  They  also  object  that  the 
rule  is  an  unlawful  inhibition  upon  the  privilege  possessed  by 
each  person  under  the  Constitution  to  make  lawful  contracts 
in  the  furtherance  of  his  business,  and  they  allege  that  in  this 
respect  these  members  have  surrendered  tiieir  dominion  over 
their  own  business  and  permitted  the  exchange  to  establish  a 
species  of  regency,  and  that  the  by-law  in  regard  to  the  em- 
ployment of  solicitors  is  one  which  directly  affects  interstate 
commerce. 

McOdU  V.  Calif omia^  136  U.  S.  104,  is  cited  for  the  propo- 
sition that  the  solicitors  employed  by  these  defendants  are 
engaged  in  interstate  commerce.  In  that  case  the  railroad 
company  was  itself  engaged  in  such  commerce,  and  its  agent 
in  California  was  taxed  by  reason  of  his  business  in  soliciting 
[601]  for  his  company  that  which  was  interstate  commerce. 
The  fact  that  he  did  not  sell  tickets  or  receive  or  pay  out 
money  on  account  of  it  was  not  regarded  as  materisiL  His 
principal  was  a  comm<»i  carrier,  engaged  in  interstate  oom- 
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meroe,  and  hit  was  engaged  in  that  commeroe  because  he  was 
soliciting  for  the  transportation  of  passengers  by  that  com- 
pany through  the  different  States  in  which  the  raikoad  ran 
from  the  State  of  Calif cumia.  In  the  ca^e  before  us  the  de- 
fendants are  not  employed  in  interstate  oonuneroe  but  are 
simply  engaged  in  the  performance  of  duties  or  services  relat- 
ing to  stock  upon  its  arrival  at  Kansas  City.  We  do  not 
think  it  can  be  properly  said  that  the  agents  of  the  defend- 
ants whom  they  send  out  to  solicit  the  various  owners  of  stock 
to  ocmsign  the  cattle  to  one  of  the  defendants  for  sale  are 
thereby  themselves  engaged  in  interstate  commerce.  They 
are  simply  soliciting  the  various  stodc  owners  to  consign  the 
stock  owned  by  them  to  particular  defendants  at  Kansas 
City,  and  until  the  arrival  of  the  stock  at  that  point  and  the 
delivery  by  the  transportation  oompajay  no  duties  of  an  inter- 
state-commerce nature  arise  to  be  performed  by  the  defend- 
ants. As  the  business  they  do  is  not  interstate  omunerce,  the 
btsnness  of  tfa^  agents  in  soliciting  others  to  give  them  such 
business  is  not  itself  interstate  commerce.  Not  being  en- 
gaged in  interstate  c(»nmeroe)  the  agreement  of  the  defend- 
ants throu^  the  by-law  in  question,  restricting  the  number 
of  solicitors  to  three,  does  not  restrain  that  commerce,  and 
does  not  therefore  violate  the  act  of  Congress  under  dis- 
cussion. 

The  position  of  the  solicitors  is  entirely  differmt  from 
that  of  drummers  who  are  travelling  through  the  several 
States  for  the  purpose  of  getting  orders  for  the  purchase  of 
pnpeety.  It  was  said  in  Bobbins  v.  Shelby  Coyaiiy  Tcutkig 
District^  120  U.  S.  489,  tiiat  the  n^otiation  of  sales  of  goods 
whidbi  are  in  another  State  for  the  purpose  of  introducing 
them  into  the  State  in  which  the  negotiation  is  made  is 
interstate  commeroe. 

But  the  sKdicitors  for  these  defendants  have  no  property 
or  goods  for  sale,  and  their  only  duty  is  to  ask  or  induee 
those  who  own  the  property  to  agree  that  when  they  send  it 
to  [Wi]  market  for  sale  they  will  consign  it  to  the  soUci- 
tar's  principal,  so  that  he  may  perform  sudi  services  as  may 
be  necessary  to  sdl  ^e  stock  for  them  and  account  to  them 
for  the  proceeds  tiiereof.  Unlike  the  drummer  who  oon- 
in  one  State  for  the  sale  of  goods  which  are  in  tti- 
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other,  and  which  are  to  be  thereafter  delivered  in  the  State 
in  which  the  contract  is  made,  the  solicitor  in  this  case  has 
no  goods  or  samples  of  goods  and  negotiates  no  sales,  and 
merely  seeks  to  exact  a  promise  from  the  owner  ot  property 
that  when  he  does  wish  to  sell  he  will  consign  to  and  sell 
the  property  through  the  solicitor's  principal  There  is  no 
interstate  commerce  in  that  business. 

Hocfer  v.  CdUfamiOy  165  U.  S.  648,  is  another  illostra- 
tion  of  the  meaning  of  the  term  ^^  commerce,"  as  used  in  the 
CooQstitiition  of  the  United  States.  In  that  case,  oontracts 
of  Bttrine  insurance  are  stated  not  to  appertain  to  interstate 
commerce,  and  cases  are  cited  upon  the  nature  ol  the  con- 
tract of  insurance  generally  at  page  653  of  the  opinion. 

It  is  also  to  be  remarked  that  the  effect  of  the  agreement 
as  to  the  number  of  solicitors  to  be  employed  by  defendants 
cui  only  be  remote  and  indirect  upon  interstate  commerce. 
The  number  of  solicitors  employed  has  no  direct  effect  up<m 
the  number  of  cattle  transported  from  State  to  State.  The 
solicitors  do  not  wcAidLt  transportation  of  the  cattle.  They  are 
not  in  tiM  interest  of  the  traneportation  oompany,  and  the 
transportation  is  an  incident  only.  They  solicit  a  consign- 
ment of  cattle  to  tbetr  principals,  so  that  the  latter  may  sell 
them  on  commission  and  thus  transact  their  local  business. 
The  transportation  would  take  place  any  way  and  the  cattle 
be  consigned  for  sale  by  some  one  of  the  defendants  or  by 
others  engaged  in  the  business.  It  is  not  a  matter  of  trans- 
portation but  one  of  agreement  as  to  who  shall  render  the 
scrvieos  of  selling  the  cattle  for  their  owner  at  the  place  of 
destination. 

We  say  nothing  against  the  constitutional  right  ol  each 
one  of  the  defendants  and  each  person  d<Hng  buBiness  at  the 
Kansas  City  stock  yards  to  send  into  distant  States  and  Ter- 
ritories as  many  solicitors  as  the  business  of  each  will  war- 
rant This  [603]  original  right  is  not  denied  or  qnestumed. 
But  cannot  the  citizen,  for  what  he  thinks  good  reascm,  con- 
tract to  curtail  that  right  f  To  say  that  a  State  would  not 
have  the  right  to  prohibit  a  defendant  from  cnploying  as 
■uuxy  solicitors  as  he  might  choose,  proves  nothing  in  regard 
to  the  right  of  individuals  to  agree  upon  that  subject  in  a 
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way  which  they  may  think  the  most  condacive  to  their  own 
interests.  What  a  State  may  do  is  one  thing,  and  what 
parties  may  contract  yoluntarily  to  do  among  th^nselyes  is 
quite  another  thing. 

The  liberty  of  contract  as  referred  to  in  AUgeyer  v. 
Louisiana^  166  U.  S.  678,  is  the  liberty  of  the  individual  to 
be  free,  under  certain  circumstances,  from  the  restraint  of 
legislative  control  with  regard  to  all  his  contracts,  but  the 
case  has  no  ref er^ice  to  the  right  of  individuals  to  sometimes 
enter  into  those  voluntary  contracts  by  which  their  rights 
and  duties  may  properly  be  measured  and  defined  and  in 
many  cases  greatly  restrained  and  limited. 

We  agree  with  the  court  below  in  thinking  there  is  not  the 
slightest  materiality  in  the  fact  that  tiie  state  line  runs 
through  the  stock  yards  in  question,  resulting  in  some  of  the 
pens  in  which  the  stock  may  be  confined  being  partly  in  the 
State  of  Kansas  and  partly  in  the  State  of  Missouri,  and  that 
sales  may  be  made  of  a  lot  of  stock  which  may  be  at  the 
time  partly  in  one  State  and  partly  in  the  other.  The  erec- 
tion of  the  building  and  the  putting  up  of  the  stock  pens 
upon  the  ground  through  which  tiie  state  line  ran  were  mat- 
tors  of  no  moment  so  far  as  any  question  of  interstate  com- 
merce is  concerned.  The  character  of  the  business  done  is 
not  in  the  least  altered  by  these  immaterial  and  incidental 
facts. 

It  follows  from  what  has  been  said  that  tiie  complainants 
have  failed  to  show  the  defendants  guilty  of  any  violations 
of  the  ad;  of  Congress,  because  it  does  not  appear  tiiat  the 
defendants  are  engaged  in  interstate  conmieroe,  or  that  any 
agreements  gt  contracts  made  by  th^n  and  rdating  to  the 
conduct  of  their  business  are  in  restraint  of  any  such  com- 
merce. 

Whether  they  refused  to  transact  business  whidi  is  not 
interstate  commerce,  except  with  those  who  are  members  of 
the  exchange,  and  whether  such  refusal  is  justifiable  or  not, 
[604]  are  questions  not  open  for  discussion  here.  As  de- 
fendants' actions  or  agreements  are  not  a  violaticm  of  the 
act  of  Congress,  the  complainants  have  failed  in  their  caae^ 
and  the  order  for  the  injunction  must  be 
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Reversed  and  the  case  remitted  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kansas^  First  Division^ 
with  directions  to  dismiss  the  biU  with  costs. 

Mr.  Justice  Harlan  dissented. 

Mr.  Justice  McEjsnna  took  no  part  in  the  decision  of 
this  case. 


[604]        ANDERSON  v.  UNITED  STATES.* 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  EIGHTH 

CIRCUIT. 

No.  181.     Argued  February  25,  28»  1898.— Decided  October  24,  1898. 

[171  U.  S.,  604.] 

The  Traders'  Live  Stock  Exchange  was  an  unincorporated  association 
in  Kansas  Glty»  whose  members  bore  much  the  same  relation  to  It, 
and  through  It  carried  on  much  the  same  business  as  that  carried 
on  by  the  members  of  the  Kansas  City  Live  Steele  Exchange,  con- 
sidered and  passed  upon  In  Hopkins  v.  United  States,  Just  decided. 
The  main  difference  was,  that  the  members  of  the  Traders'  Ex- 
change, defendants  In  the  present  proceedings,  were  themselves 
purchasers  of  cattle  on  the  market,  while  the  defendants  in  the 
former  case  were  commission  merchants  who  sold  cattle  upon 
commission  as  a  compensation  for  their  service.  The  articles  of 
association  of  the  Traders'  Exchange  contained  the  following  pre- 
amble :  **  We,  the  undersigned,  for  the  purpose  of  organizing  and 
maintaining  a  business  exchange,  not  for  pecuniary  profit  or  gain, 
but  to  promote  and  protect  all  interests  connected  with  the  buying 
and  selling  of  live  stock  at  the  Kansas  City  Stock  Yards,  and  to  cul- 
tivate courteous  and  manly  conduct  towards  each  other,  and  give 
dignity  and  responsibility  to  yard  traders,  have  associated  ourselves 
together  under  the  name  of  Traders'  Live  Stock  Exchange,  and  here- 
by agree,  each  with  the  other,  that  we  will  faithfully  observe  and  be 
bound  by  the  following  rules  and  by-laws  and  such  new  rules,  ad- 
ditions or  amendments  as  may  from  time  to  time  be  adopted  in 
conformity  with  the  provisions  thereof  from  the  date  of  organiza- 
tion." The  rules  objected  to  in  the  bill  In  this  case  were  the  fol- 
lowing :  •*  Rule  10.  This  exchange  will  not  recognize  any  yard  trader 
unless  he  is  a  member  of  the  Traders'  Live  Stock  Exchange.  Rule 
11.  [605]  When  tliere  are  two  or  more  parties  trading  together 
as  partners,  they  shall  each  and  all  of  them  be  members  of  this 

•  Certified  to  the  Supreme  Ck>urt  by  the  Circuit  Court  of  Appeals, 
Eighth  Circuit  (82  Fed.,  998).  Memorandum  decision.  See  p.  742. 
Decision  in  the  Circuit  Court  not  reported. 
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occhange.  Rule  12.  No  member  of  this  exchange  shall  em^oj 
any  person  to  buy  or  sell  cattle  unless  such  person  hold  a  certificate 
of  membership  in  this  exchange.  Rule  18.  No  member  of  this  ex- 
change shall  be  allowed  to  pay  any  order  buyer  or  salemuui  any 
sum  of  money  as  a  fee  for  buying  cattle  from  or  selling  cattle  to 
such  party."    Held: 

(1)  That  this  court  is  not  called  upon  to  decide  whether  the  de- 

fendants are  or  are  not  engaged  in  interstate  commerce, 
because  if  it  be  conceded  they  are  so  engaged,  the  agreem^it 
as  evidenced  by  the  by-laws  is  not  one  in  restraint  of  that 
trade,  nor  is  there  any  combination  to  monopolize  or  attempt 
to  monopolize  such  trade  within  the  meaning  of  the  act ; 

(2)  That,  following  the  preceding  case,  in  order  to  come  within  the 

provisions  of  the  statute  the  direct  effect  of  an  agreement  or 
combination  must  be  in  restraint  of  that  trade  or  commerce 
which  is  among  the  several  States,  or  with  foreign  nations ; 

(3)  That   where   the  subject-matter  of  the   agreement  doee  not 

directly  relate  to  and  act  upon  and  embrace  interstate  com- 
merce, and  where  the  undisputed  facts  clearly  show  tbact  the 
purpose  of  the  agreement  was  not  to  regulate,  obatmct  or 
restrain  that  commerce,  but  that  it  was  entered  Into  with  the 
object  of  properly  and  fairly  regulating  the  traaaaction  of  the 
business  in  which  the  parties  to  the  acreeoMnt  weve  ^■g«»flH, 
such  agreement  will  be  upheld  as  net  withlB  the  statute^ 
where  it  can  be  seen  that  the  character  aad  terms  of  the 
agreement  are  well  calculated  to  attain  the  puipoae  for  wiildi 
it  was  formed,  and  where  the  effect  of  Ms  fen&atlao  and 
enforcement  upon  interstate  trade  or  commerce  la  In  any 
event  but  indirect  and  incidental,  and  not  Its  pnrpua  or 
object ; 

(4)  That  the  rules  are  evidently  of  a  diaracter  to  cnftirce  the 

purpose  and  object  of  the  exchange  as  set  forth  In  the  pre- 
amble, and  that  for  such  purpose  they  are  reaaenabie  and 
fair,  and  that  they  can  possibly  affect  Intsrstate  tsade  or 
commerce  in  but  a  remote  way,  and  are  not  toU  as  vtoiatiaiui 
of  the  act  of  Congress.* 

[43  L.  ed.,  300.]  > 

[An  agreement  among  persons  engaged  in  the  common  business,  as 
yard  trader,  of  buying  at  a  city  stock-yard  cattle  which  came  from 
different  states,  that  they  will  form  an  association  for  the  better 
conduct  of  their  business,  and  that  they  will  not  transact  business 
with  other  yard  traders  who  are  not  members,  or  buy  cattle  from 

oThe  foregoing  syllabus  copyrighted,  1808,  by  Banks  &  Bros. 

&  The  following  paragraphs  hidosed  hi  bra(!ket8  comprise  the  nylla- 
bus  to  this  case  hi  the  U.  S.  Supreme  Court  Reports,  Book  4S,  p. 
30a    Copyrighted,  1899,  by  The  Lawyers'  Co-QpemtlTe  FablUhtng  Oa 
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tlMMe  who  also  sell  to  yard  traders  who  are  not  members  of  the 
association,  is  not  in  violation  of  the  act  of  July  2,  1890,  to  protect 
trade  and  commerce  against  unlawful  restraints  and  monopolies]. 

[A  rule  of  a  live-stock  exchange,  that  its  members  shall  not  reeogaise 
axky  yard  trader  who  is  not  also  a  member  of  the  exchange,  is  not 
la  restzafait  ef,  er  an  attempt  to  monopoliae,  trade,  where  the  ex- 
ehange  dees  not  itself  do  any  business,  and  there  is  nothing  to  pre- 
Tent  all  yard  traders  from  being  members  of  the  exchange,  and  no 
one  is  hindered  from  having  access  to  the«yards  or  having  all  their 
facilities,  except  that  of  selling  to  members  of  the  exchange.] 

[Rules  to  enforce  the  purpose  and  object  of  such  exchange,  if  reason- 
able and  fair,  cannot,  except  remotely,  affect  interstate  trade  and 
cottuneroe,  and  am  not  void  as  violationa  of  the  act  of  July  2, 1890.] 

This  suit  is  somewhat  similar  to  the  Hopkins  suit^  just  de- 
cided, and  was  brought  by  the  United  States  against  the 
defendants  named,  who  were  citizens  and  residents  of  the 
Western  Division  of  the  Western  District  of  Missouri  and 
members  of  a  voluntary  unincorporated  association  known 
and  designated  as  the  Traders'  Live  Stock  Exchange,  the  suit 
being  brought  for  the  purpose  of  obtaining  a  decree  dissolv- 
ing the  exchange  and  enjoining  the  members  thereof  from 
entering  into  or  continuing  any  sor^  of  combination  to  deprive 
any  people  engaged  in  shipping,  selling,  buying  and  handling 
[606]  live  stock  (received  from  other  States  and  from  the 
Territories,  intended  to  be  sold  at  the  Kansas  City  market) , 
of  free  access  to  the  markets  at  Kansas  City,  and  to  the  same 
facilities  afforded  by  the  Kansas  City  stock  yards,  to  defend- 
ants and  their  associate  members  of  the  Traders'  Live  Stock 
Exchange. 

The  bill  was  filed  under  the  direction  of  the  Attorney 
General  of  the  United  States  by  the  United  States  District 
Attorney  for  the  Western  District  of  Missouri.  It  allegedfin 
substance  that  the  exchange  was  governed  by  a  board  of 
eight  directors,  who  carried  on  the  business  thereof  with  the 
consent  and  approbation  of  the  defendants,  they  personally 
being  members  of  the  exchange.  It  then  made  the  same 
allegaticms  in  relation  to  the  stock  yards  being  partly  in 
Kansas  City,  Kansas,  and  partly  in  Kansas  City,  Missouri, 
that  are  contained  in  the  bill  in  the  Hopkins  case,  just  de- 
cided, and  also  as  to  the  sales  of  herds  or  droves  of  cattle 
which  were  at  the  time  of  the  sale  partly  in  one  State  and 
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partly  in  another.  It  is  further  alleged  that  the  Ejinsas  Qty 
stock  yards  are  a  public  market,  and,  next  to  the  market  at 
Chicago  in  the  State  of  Illinois,  the  largest  live  stock  market 
in  the  world,  and  vast  numbers  of  cattle,  hogs  and  other  live 
stock  are  received  annually  at  the  market,  shipped  from  vari- 
ous States  and  from  the  Territories,  and  are  sold  at  the  mar- 
ket to  buyers  who  reside  in  other  States  and  Territories,  and 
who  reship  the  stock;  that  the  stock  is  shipped  to  the  market 
under  contracts  by  which  the  shipper  is  permitted  to  unload 
the  stock  at  the  Kansas  City  stock  yards,  rest,  water  and  feed 
the  same,  and  is  accorded  the  privilege  of  selling  the  stock  on 
tiie  Kansas  City  market  if  the  prices  prevailing  at  the  time 
justify  the  sale,  and  many  head  of  such  stock  are  so  sold; 
that  prior  to  the  month  of  March,  1897,  as  alleged,  the  de- 
fendants herein  were  engaged  as  speculators  at  the  Kansas 
City  stock  yards,  and  were  buying  upon  the  market  and  re- 
selling upon  the  same  market  and  reshipping  to  other  markets 
in  other  States  the  cattle  so  received  at  the  Kansas  City  stock 
yards;  that  all  the  live  stock  shipped  to  and  received  at  these 
stock  yards  is  consigned  to  commission  merchants,  who  take 
charge  of  the  stock  when  it  is  received,  and  who  sell  the  same 
[607]  to  packing  houses  located  at  Kansas  City,  Missouri, 
and  Kansas  City  in  the  State  of  Kansas,  and  they  sell  large 
numbers  of  cattle  to  the  defendants  herein. 

The  bill  then  alleges  that  the  defendants  "have  unlaw- 
fully entered  into  a  contract,  combination  and  conspiracy  in 
restraint  of  trade  and  commerce  among  the  several  States 
and  with  foreign  nations,  in  this,  to  wit,  that  they  have  un- 
lawfully agreed,  contracted,  combined  and  conspired  to  pre- 
vent all  other  persons  than  members  of  the  Traders'  live 
Stock  Exchange,  as  aforesaid,  from  buying  and  selling  cattle 
upon  the  Kansas  City  market  at  the  Kansas  City  stock  yards 
as  aforesaid;  that  the  commission,  firm,  person,  partnership 
or  corporation  to  whom  said  cattle  are  consigned  at  Kansas 
City,  as  aforesaid,  is  not  permitted  to  and  cannot  sell  or  dis- 
pose of  said  cattle  at  the  Kansas  City  market  as  aforesaid  to 
any  buyer  or  speculator  at  the  Kansas  City  stock  yards  unless 
said  buyer  or  speculator  is  a  member  of  the  Traders'  Live 
Stock  Exchange,  and  these  defendants  (and  each  of  them), 
unlawfully  and  oppressively  refuse  to  purchase  cattle,  or  in 
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any  maimer  negotiate  or  deal  with  or  buy  from  any  commis- 
sion merchant  who  shall  seU  or  purchase  cattle  from  any  specu- 
lator at  the  said  Kansas  City  stock  yards  who  is  not  a  member 
of  the  said  Traders'  Live  Stock  Exchange;  that  by  and 
through  the  unlawful  agreement,  combination  and  con- 
spiracy of  these  defendants  the  business  and  traffic  in  cattle 
at  the  said  Kansas  City  stock  yards  is  interfered  with, 
hindered  and  restrained,  thus  entailing  extra  expense  and 
loss  to  the  owner,  and  placing  an  obstruction  and  embargo  on 
the  marketing  of  cattle  shipped  from  the  States  and  Terri- 
tories aforesaid  to  the  Kansas  City  stock  yards." 

It  is  further  alleged  that,  acting  in  pursuance  of  the  un- 
lawful combination  above  described,  the  board  of  directors  of 
the  exchange  have  imposed  fines  upon  certain  members  of  the 
exchange  '^who  had  traded  with  persons,  speculators  upon 
the  markets,  who  were  not  members  of  the  said  live  stock 
exchange,  and  within  three  months  last  past  have  imposed 
fines  upon  members  of  said  live  stock  exchange  who  have 
traded  with  commission  firms  at  said  Kansas  City  stock  yards 
[608]  which  said  commission  firms  had  bought  from,  and 
sold  cattle  to  speculators  upon  said  market  who  were  not 
members  of  the  said  live  stock  exchange.'' 

It  was  further  stated  in  the  bill  that  in  carrying  out  the 
purposes  and  aims  of  this  exchange  and  by  the  conduct  of  its 
members  engaged  in  this  alleged  combination,  conspiracy  and 
confederation,  they  were  acting  in  violation  of  the  laws  of 
the  United  States,  and  particularly  in  violation  of  section  1 
of  the  act  of  Congress,  approved  July  2, 1890,  c.  647,  entitled 
'^An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  26  Stat.  209,  and  in  the  prosecu- 
tion of  this  unlawful  combination  they  had  agreed  to  hinder 
and  delay  the  business  of  buying  and  selling  cattle  at  the 
market  named  and  had  confederated  together  in  restraint  of 
trade  and  commerce  between  the  States,  and  that  the  object 
of  the  defendants  in  organizing  the  exchange  was  to  prevent 
the  sale  by  any  commission  merchant  at  the  Kansas  City 
stock  yards  of  any  cattle  to  any  person  who  might  be  a  buyer 
and  speculator  upon  the  marlost  who  is  not  a  member  of  the 
exchange. 

Aoocnnpanying  this  bill  were  several  affidavits  of  indi- 
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vidtii^  not  members  of  the  exehange,  but  who  were  traders  or 
speculators  at  the  stock  yards,  and  those  persons  said  that 
they  were  acquainted  with  the  associaticm  in  question  and 
with  the  officers  and  members,  and  that  they  did  everything 
in  their  power  to  prerent  other  persons  who  were  not  meoftbers 
from  trading  at  the  stock  yards,  and  a  number  of  instances 
were  given  in  which  the  affiants  who  were  not  members  of 
the  exchange  were  endeavoring  to  do  business  with  conmis- 
sion  merdiants  and  others  at  the  exchange  in  question,  when 
the  affiants  were  notified  that  they  could  not  continue  in  busi- 
ness unless  they  became  members  of  the  association,  and  where 
partnerships  w^e  engaged  in  business  where  one  partner  was 
a  member  of  the  associaticm,  the  partner  who  was  a  member 
was  notified  that  he  could  not  continue  in  the  partn«*ship 
business  with  the  other  unless  sudi  other  also  became  a  mem- 
ber ;  that  they  had  attempted  to  buy  cattle  from  a  great  many 
commission  firms  and  from  their  salesmen  at  these  stock  yards, 
f  6M}  but  as  soon  as  they  went  into  the  yards  where  the  cat- 
tle were  that  were  c(msigned  to  commission  firms  and  at- 
tempted to  purchase  them,  s(»ne  of  the  defendants  would 
appear,  call  the  salesman  aside,  and,  after  having  a  conversa- 
tion with  such  salesman,  the  latter  would  invariably  return 
to  affiant  and  say  that  he  could  not  price  cattle  to  the  affiant 
or  sell  the  same  to  him,  as  he  had  been  warned  by  m^nbers  of 
the  exchange  not  to  do  so ;  that  the  Traders'  Live  Stock  Ex- 
change would  not  permit  other  traders  and  speculators  upcm 
the  mai^et,  and  that  the  exchange  does  not  permit  commis- 
sion firms  at  the  stock  yards  to  sell  cattle  consigned  to  them  to 
any  trader  or  speculator  upon  the  market  who  is  not  a  mem- 
ber of  the  exchange,  and  that  commission  firms  had  been 
notified  by  the  officers  of  the  stock  exchange  not  to  sell  to 
speculators  on  the  market  who  were  not  members  of  the  Live 
Stock  Exchange,  and  where  commission  firms  sold  cattle  to 
traders  and  speculators  upon  the  market  who  were  not  m^n- 
bers  of  the  exchange,  the  assodation  and  members  thereof 
would  boycott  the  commission  firm  making  such  sales,  and 
refuse  to  purchase  any  cattle  from  them,  and  refuse  to  go  into 
the  lots  and  look  at  cattle  which  had  been  consigned  to  them. 
Upon  the  bill  and  affidavits  application  was  made  to  the 
Circuit  Court  for  the  Western  Divisicm  of  tiie  Western  Dis- 
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trict  of  Missouri  for  an  injunction  as  prayed  for  in  the  bill,  in 
opposition  to  which  application  yarions  affidavits  were  read 
on  the  part  of  the  defendants,  and  copies  of  the  articles  of 
associaticm  and  by-laws  of  the  exchange  were  attached  to  tiie 
affidavit  of  the  president  of  the  exchange  and  read  on  the 
motion. 

Among  other  affidavits  was  that  of  <he  general  superintend- 
ent of  the  stock  yards  company,  who  said  that  he  had  known 
the  organisation,  the  Traders'  Live  Stock  Exchange,  since  its 
formation,  and  that  it  had  been  a  benefit  to  the  live  stock 
market  at  Kansas  City  by  furnishing  constant  buyers  for  cat- 
tle shipped  to  the  market,  no  matter  how  large  the  receipts  for 
any  one  day  or  series  of  days  might  be,  and  also  by  raising  the 
standard  of  business  integrity  among  its  members,  because  it 
required  every  m^nber  to  comply  with  his  business  promises 
1 610]  and  verbal  agreements;  that  no  embargo  was  placed 
upon  any  one  purchasing  or  during  to  purchase  cattle  at  the 
yards,  but  a  free  and  open  market  was  offered  to  all  buyers 
and  sellers;  that  the  members  of  the  organization  were  en- 
gaged in  the  business  of  buying  and  selling  cattle  on  the  mar- 
ket, and  were  competitors  among  and  against  each  other; 
that  their  organization  did  not  restrain  or  interfere  with 
interstate  or  local  commerce,  and  the  members  did  not  monop- 
olize or  attempt  to  monopolize  the  business  of  buying  and 
selling  cattle  at  Elansas  City,  nor  did  the  organization  in  any 
manner  tend  to  limit  or  decrease  the  number  of  cattle  mar- 
keted at  Kansas  City, but  that  it  had  the  contrary  effect;  that 
about  eighty-five  per  cent  of  the  total  receipts  for  the  years 
1895, 1896  and  1897  at  the  Kansas  City  market  of  cattle  had 
been  billed  to  the  Eiansas  City  market  alone  for  purposes  of 
sale  there. 

Other  affidavits  were  presented  to  the  same  effect  Also 
the  affidavit  of  the  president  of  the  exchange.  The  president 
denied  all  allegations  in  relation  to  conspiracies  to  prevent 
other  persons  than  members  of  the  exchange  from  buying  and 
selling  cattle  upon  the  Kansas  C^ty  market,  and  on  the  con- 
trary alleged  that  in  buying  cattle  the  defendants  were  in  com- 
petition with  each  other,  with  the  representative  buyers  of  all 
the  packing  houses,  with  the  representatives  of  the  various 
commission  merchants  who  buy  constantly  on  orders  from  a 
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distance,  and  with  others  who  buy  oa  orders  on  their  own  ac- 
count, none  of  whom  are  members  of  the  exchange,  and  that 
with  these  various  classes  of  buyers  the  defendants  constantly 
deal,  and  that  in  selling  cattle  they  compete  with  eadi  oth^ 
and  with  shippers  and  commission  merchants  offering  stock 
for  sale  on  the  market;  that  the  business  in  which  these 
defendants  are  engaged  is  that  of  buying  and  selling  cattle 
known  as  '^  stockers  and  feeders;"  that  the  business  is  purely 
local  to  that  market;  that  the  defendants  do  not  deal  in 
quarantine  cattle  subject  to  government  inspection  or  cattle 
shipped  through  to  other  markets,  with  or  without  the  privi- 
lege of  the  Kansas  City  market,  nor  in  fat  cattle  sold  on  the 
local  market  shipped  to  other  States  or  to  foreign  countries; 
that  except  in  rare  instances  both  purchases  and  sales  made 
[611]  by  the  defendants  are  made  from  and  to  persons  not 
members  of  the  exchange,  and  that  in  the  judgment  of  the 
president  about  ninety-nine  per  cent  of  the  transactions  by 
the  defendants  are  wiUi  persons  not  members  of  the  exchange. 
A  copy  of  the  articles  of  association  is  annexed  to  the  affi- 
davit, which  contains  the  following  preamble: 

"  We,  the  undersigned,  for  the  purpose  of  organizing  and  nialntatai- 
ing  a  business  exchange,  not  for  pecuniary  profit  or  gain,  bat  to  pro- 
mote and  protect  all  Interests  connected  with  the  buying  and  selling 
of  lire  stock  at  the  Kansas  Olty  Stock  Yards,  and  to  cultivate  courte- 
ous and  manly  conduct  towards  each  other,  and  give  dignity  and  re- 
sponsibility to  yard  traders,  have  associated  ourselves  together  under 
the  name  of  Traders'  Live  Stock  Exchange,  and  hereby  agree,  each 
with  the  other,  that  we  will  faithfully  obsen^e  and  be  bound  by  the  fol- 
lowing rules  and  by-laws  and  such  new  rules,  additions  or  amend- 
ments as  may  from  time  to  time  be  adopted  In  conformity  with  the 
provisions  thereof  from  the  date  of  organization." 

Rules  10, 11, 12  and  18  are  as  follows: 

"Rule  10.  This  exchange  will  not  recognize  any  yard  trader  unless 
he  is  a  member  of  the  Traders'  Live  Stock  Exchange. 

**  Rule  11.  When  there  are  two  or  more  parties  trading  together  as 
partners,  they  shall  each  and  all  of  them  be  members  of  this  exchange. 

**  Rule  12.  No  member  of  this  excliange  shall  employ  any  person  to 
buy  or  sell  cattle  unless  such  person  hold  a  certificate  of  membership 
in  this  exchange. 

**  Rule  13.  No  member  of  this  exchange  shall  be  allowed  to  pay  any 
order  buyer  or  salesman  any  sum  of  money  as  a  fee  for  buying  cattle 
from  or  selling  cattle  to  such  party." 

These  are  the  rules  which  are  specially  obnoxious  to  the 
complaints,  and  are  alleged  to  be  in  their  effect  in  violation 
of  the  Federal  statute  above  mentioned. 
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Mr.  R.  E.  BaU  tot  Anderson  and  others.  Mr.  I.  P.  Ryland 
and  Mr.  John  L.  Peak  were  on  his  brief. 

Mr.  John  R.  Walker  for  the  United  States.  Mr.  Solicitoi* 
General  was  on  his  brief. 

[612]  Mr.  Justice  Peckham,  after  stating  the  case,  de- 
livered the  opinion  of  the  court 

There  is  really  no  dispute  in  regard  to  the  facts  in  the  case. 
Although  the  bill  contains  various  allegations  in  regard  to 
conspiracies,  agreements  and  combinations  in  restraint  of 
trade  and  in  violation  of  the  Federal  statute,  yet  there  is 
no  evidence  of  any  act  on  the  part  of  the  defendants  pre- 
venting access  to  the  yards  or  preventing  purchases  and  sales 
of  cattle  by  any  one,  other  than  as  such  sales  may  be  pre- 
vented by  the  mere  refusal  on  the  part  of  the  defendants  as 
"  yard  traders  "  to  do  business  with  those  who  are  also  yard 
traders,  but  are  not  members  of  the  exchange,  or  with  commis- 
sion merchants  where  such  commission  merchants  themselves 
do  business  with  yard  traders  who  are  not  members  of  the  ex- 
change. In  other  words,  there  is  no  evidence  and  really  no 
charge  against  the  defendants  that  they  have  done  anything 
other  than  to  form  this  exchange  and  adopt  and  enforce  the 
rules  mentioned  above,  and  the  question  is  whether  by  their 
adoption  and  by  peacefully  carrying  them  out  without  threats 
and  without  violence,  but  by  the  mere  refusal  to  do  business 
with  those  who  will  not  respect  their  rules,  there  is  a  viola- 
tion of  the  Federal  statute. 

This  case  differs  from  that  of  Hopkins  v.  United  States^ 
supra^  in  the  fact  that  these  defendants  are  themselves  pur- 
chasers of  cattle  on  the  market,  while  the  defendants  in  the 
Hopkins  case  were  only  commission  merchants  who  sold  the 
cattle  upon  commission  as  a  compensation  for  their  services. 

Counsel  for  the  Government  assert  that  any  agreement  or 
combination  among  buyers  of  cattle  coming  from  other 
States,  of  the  nature  of  the  by-laws  in  question,  is  an  agree- 
ment or  combination  in  restraint  of  interstate  trade  or  com- 
merce. 

The  facts  first  set  forth  in  the  complainants'  bill  upon 
which  to  base  the  claim  that  the  business  of  defendants  is  in- 
10870''— S.  Doc.  Ill,  62-1,  vol  1 62 
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terstate  commerce,  we  have  already  decided  in  tiie  HopTdM 
case  to  be  immaterial.  The  particular  situation  of  the  yards, 
partly  in  Kansas  and  partly  in  Missouri,  we  there  held  was  a 
fact  without  any  weight,  and  one  which  did  not  make  busi- 
ness inter-  [613]  state  commerce  which  otherwise  would  not 
partake  of  that  character. 

There  remain  in  the  bill  of  the  complainants  the  allega- 
tions that  the  cattle  come  from  various  States  and  are  placed 
on  sale  at  these  stock  yards  which  form  the  only  available 
market  for  many  miles  around,  and  that  they  are  sold  by  the 
commission  merchants  and  are  bought  in  large  nimibers  by 
the  defendants  who  have  entered  into  what  the  complain- 
ants allege  to  be  a  contract,  combination  and  conspiracy  in 
restraint  of  trade  and  commerce  among  the  several  States, 
which  contract,  etc.,  it  is  alleged  is  carried  out  by  defendants 
unlawfully  and  oppressively  refusing  to  purchase  cattle  from 
a  commission  merchant  who  sells  or  purchases  cattle  from 
any  speculator  (yard  trader)  who  is  not  a  member  of  the 
exchange ;  and  it  is  further  alleged  that  by  these  means  the 
traffic  in  cattle  at  the  Kansas  City  stock  yards  is  interfered 
with,  hindered  and  restrained,  and  extra  expense  and  loss  to 
the  owner  incurred,  and  that  thereby  the  defendants  have 
placed  an  obstruction  and  embargo  on  the  marketing  of 
cattle  shipped  from  other  States.  All  these  results  are  al- 
leged to  flow  from  the  agreement  among  the  defendants  as 
contained  in  the  by-laws  of  their  association,  particularly 
those  numbered  ten,  eleven,  twelve  and  thirteen,  copies  of 
which  are  set  forth  in  the  statement  of  facts  herein. 

There  is  no  evidence  that  these  defendants  have  in  any 
manner  other  than  by  the  rules  above  mentioned  hindered  or 
impeded  others  in  shipping,  trading  or  selling  their  stock,  or 
that  they  have  in  any  way  interfered  with  the  freedom  of 
access  to  the  stock  yards  of  any  and  all  other  traders  and  pur- 
chasers, or  hindered  their  obtaining  the  same  facilities  which 
were  therein  afforded  by  the  stock  yards  company  to  the 
defendants  as  members  of  the  exchange,  and  we  think  the 
evidence  does  not  tend  to  show  that  the  above  results  have 
flowed  from  the  adoption  and  enforcement  of  the  rules  and 
regulations  referred  to. 

In  regard  to  rule  10,  the  question  is  whether,  without  a 
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violation  of  the  act  of  Congress,  persons  who  are  engaged  in 
the  common  business  as  yard  traders  of  buying  cattle  at  the 
[614]  Kansas  City  stock  yards,  which  come  from  different 
States,  may  agree  among  themselves  that  they  will  form  an 
associaticm  tar  the  better  conduct  of  their  business,  and  that 
they  will  not  transact  business  with  other  yard  traders  who 
are  not  members,  nor  will  they  buy  cattle  from  those  who  also 
sell  to  yard  traders  who  are  not  members  of  the  association. 

It  will  be  rem^nbered  that  the  association  does  no  business 
itself.  Those  who  are  members  thereof  compete  among  them- 
selves and  with  others  who  are  not  members,  for  the  purchase 
of  the  cattle,  while  the  association  itself  has  nothing  whatever 
to  do  with  transportation  nor  with  fixing  the  prices  for  which 
the  cattle  may  be  purchased  or  thereafter  sold.  Any  yard 
trader  can  beccmie  a  member  of  the  association  upon  comply- 
ing with  its  conditions  of  membership,  and  may  remain  sudi 
as  long  as  he  comports  himself  in  accordance  with  its  laws. 
A  lessening  of  the  amount  of  the  trade  is  neither  the  neces- 
sary nor  direct  effect  of  its  formation,  and  in  truth  the 
amount  of  that  trade  has  greatly  increased  since  the  associa- 
tion was  formed,  and  there  is  not  the  slightest  evidence  that 
the  market  prices  of  cattle  have  been  lowered  by  reason  of  its 
existence.  There  is  no  feature  of  monopoly  in  the  whole 
transaction. 

The  defendants  are  engaged  in  buying  what  are  called 
"stockers  and  feeders; "  being  cattle  not  intended  for  any 
other  market,  and  the  demand  for  which  is  purely  local. 
They  have  arrived  at  their  final  destination  when  offered  for 
sale,  and  there  is  free  and  full  competition  for  their  purchase 
between  all  the  members  of  the  exchange,  as  well  as  between 
them  and  all  buyers  not  members  thereof,  who  are  not  also 
yard  traders.  With  the  latter  the  defendants  will  not  com- 
pete, nor  will  they  buy  of  the  commission  men  if  the  latter 
continue  to  sell  cattie  to  such  yard  traders. 

Have  the  defendants  the  right  to  agree  to  conduct  their 
own  private  business  in  this  way? 

Whether  there  is  any  violation  of  the  act  of  Congress  by  the 
adoption  and  enforcement  of  the  other  rules  of  the  associa- 
tion, above  referred  to,  will  be  considered  hereafter. 
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It  is  first  contended  on  the  part  of  the  appellants  that  they 
[615]  are  not  engaged  in  interstate  oommeroe  or  trade,  and 
that  theref(^e  their  agreement  is  not  a  violation  of  the  act 
They  urge  that  the  cattle,  by  being  taken  from  the  cars  in 
which  they  were  transported  and  placed  in  the  various  pens 
hired  by  commission  merchants  at  the  cattle  yards  of  Kansas 
City,  and  there  set  up  for  sale,  have  thereby  been  commingled 
with  the  general  mass  of  other  property  in  the  State,  and 
that  their  interstate  commercial  diaracter  has  ceased  within 
the  decisions  of  this  court  in  Brown  v.  Houston^  114  U,  S. 
622,  and  Pittsburg  and  Southern  Coal  Co.  v.  BaUs^  166  U.  S. 
577. 

On  the  other  hand,  it  is  answered  that  the  cases  cited  in- 
volved nothing  but  the  general  power  of  the  State  to  tax  all 
property  found  within  its  limits,  by  virtue  of  general  laws 
providing  for  such  taxation,  where  no  tax  is  levied  upcm  the 
article  or  discrimination  made  against  it  by  reason  of  the 
fact  that  it  has  come  from  another  State,  and  it  is  main- 
tained that  the  agreement  in  question  acts  directly  upon  the 
subject  of  interstate  commerce  and  adds  a  restraint  to  it 
which  is  unlawful  under  the  provisions  of  the  statute. 

In  the  view  we  take  of  this  case  we  are  not  called  upon  to 
decide  whether  the  defendants  are  or  are  not  engaged  in  in- 
terstate commerce,  because  if  it  be  conceded  they  are  so  en- 
gaged, the  agreement  as  evidenced  by  the  by-laws  is  not  one 
in  restraint  of  that  trade,  nor  is  there  any  oombination  to 
monopolize  or  attempt  to  monopolize  such  trade  within  the 
meaning  of  the  act. 

It  has  already  been  stated  in  the  Hopkins  ea$0j  above  men- 
tioned, that  in  order  to  come  within  the  provisions  of  the 
statute  the  direct  effect  of  an  agreement  or  combination 
must  be  in  restraint  of  that  trade  or  commerce  which  is 
among  the  several  States,  or  with  foreign  nations.  Where 
the  subject-matter  of  the  agreement  does  not  directly  relate 
to  and  act  upon  and  embrace  interstate  oommeroe,  and 
where  the  undisputed  facts  clearly  show  that  the  purpose 
of  the  agreement  was  not  to  regulate,  obstmot  or  restrain 
that  commerce,  but  that  it  was  entered  into  with  the  object 
of  properly  and  fairly  regolating  the  transaction  of  the  busi- 
ness in  which  the  parties  to  the  agreement  were  engaged. 
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such  agreement  will  be  upheld  as  [616]  not  within  the  stat- 
ute, where  it  can  be  seen  that  the  character  and  terms  of  the 
agreement  are  well  calculated  to  attain  the  purpose  for 
which  it  was  formed,  and  where  the  cfffect  of  its  formation 
and  enforcement  upon  interstate  trade  or  commerce  is  in  any 
erent  but  indirect  and  incidental,  and  not  its  purpose  or  ob- 
ject. As  is  said  in  Smith  v.  Alabama^  124  U.  S.  465,  478; 
"There  are  many  cases,  however,  where  the  acknowledged 
powers  of  a  State  may  be  exerted  and  applied  in  such  a 
manner  as  to  affect  foreign  or  interstate  commerce  without 
being  intended  to  operate  as  commercial  regulations."  The 
same  is  true  as  to  certain  kinds  of  agreements  entered  into 
between  persons  engaged  in  the  same  business  for  the  direct 
and  bona  fide  purpose  of  properly  and  reasonably  regulat- 
ing the  conduct  of  their  business  among  themselves  and  with 
the  public.  If  an  agreement  of  that  nature,  while  apt  and 
proper  for  the  purpose  thus  intended,  should  possibly, 
though  only  indirectly  and  unintentionally,  affect  interstate 
trade  or  commerce,  in  that  event  we  think  the  agreement 
would  be  good.  Otherwise,  there  is  scarcely  any  agreement 
among  men  which  has  interstate  or  foreign  commerce  for 
its  subject  that  may  not  remotely  be  said  to,  in  some  ob- 
scure way,  affect  that  commerce  and  to  be  therefore  void. 
We  think,  within  the  plain  and  obvious  construction  to  be 
placed  upon  the  act,  and  following  the  rules  in  this  regard 
already  laid  down  in  the  cases  heretofore  decided  in  this 
court,  we  must  hold  the  agreement  under  consideration  in 
this  suit  to  be  valid. 

From  very  early  times  it  has  been  the  custom  for  men  en- 
gaged in  the  occupation  of  buying  and  selling  articles  of  a 
similar  nature  at  any  particular  place  to  associate  them- 
selves together.  The  object  of  the  association  has  in  many 
cases  been  to  provide  for  the  ready  transaction  of  the  busi- 
ness of  the  associates  by  obtaining  a  general  headquarter? 
for  its  conduct,  and  thus  to  ensure  a  quick  and  certain  mar- 
ket for  the  sale  or  purchase  of  the  article  dealt  in.  Another 
purpose  has  been  to  provide  a  standard  of  business  integrity 
among  the  members  by  adopting  rules  for  just  and  fair 
dealing  among  them  and  enforcing  the  same  by  penalties 
for  their  violation.    The  agreements  have  been  voluntary. 
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and  the  [617]  penalties  have  been  enforced  under  the  super- 
vision and  by  members  of  the  association.  The  pre- 
amble adopted  by  the  association  in  this  case  shows  the 
ostensible  purpose  of  its  formation.  It  was  not  formed  for 
pecuniary  profits,  and  a  careful  perusal  of  the  whole  agree- 
ment fails,  as  we  think,  to  show  that  its  purpose  was  other 
than  as  stated  in  the  preamble.  In  other  words,  we  think 
that  the  rules  adopted  do  not  contradict  the  expressed  pur- 
pose of  the  preamble,  and  that  the  result  naturally  to  be  ex- 
pected from  an  enforcement  of  the  rules  would  not  directly, 
if  at  all,  affect  interstate  trade  or  commerce.  The  agree- 
ment now  under  discussion  differs  radically  from  those  of 
United  States  v.  JeUico  Mountain  Coal  <6  Coke  Oo.,  46  Fed. 
Rep.  482;  United  States  v.  Ooal  Dealers  Association  of 
California^  86  Fed.  Rep.  262,  and  United  States  v.  Addyston 
Pipe  A  Steel  Co.^  86  Fed.  Rep.  271.  The  agreement  in  all 
of  these  cases  provided  for  fixing  the  prices  of  the  articles 
dealt  in  by  the  different  companies,  being  in  one  case  iron 
pipe  for  gas,  water,  sewer  and  other  purposes,  and  coal  in 
the  other  two  cases.  If  it  were  conceded  that  these  cases 
were  well  decided,  they  differ  so  materially  and  radically  in 
their  nature  and  purpose  fr(»n  the  case  under  consideration, 
that  they  form  no  basis  for  its  decision.  This  association 
does  not  meddle  with  prices  and  itself  does  no  business.  In 
refusing  to  recognize  any  yard  trader  who  is  not  a  member 
of  the  exchange,  we  see  no  purpose  of  thereby  affecting  or 
in  any  manner  restraining  interstate  commerce,  which,  if 
affected  at  all,  can  only  be  in  a  very  indirect  and  remote 
manner.  The  rule  has  no  direct  tendency  to  diminish  or  in 
any  way  impede  or  restrain  interstate  commerce  in  the  cat- 
tle dealt  in  by  defendants.  There  is  no  tendency  as  a  result 
of  the  rule,  directly  or  indirectly,  to  restrict  the  competition 
among  defendants  for  the  class  of  cattle  dealt  in  by  them. 
Those  who  are  selling  the  cattle  have  the  market  composed 
of  defendants,  and  also  composed  of  the  representative  buy- 
ers of  all  the  packing  houses  at  Kansas  City,  and  also  of  the 
various  commission  merchants  who  are  constantly  bujring  on 
orders  and  of  those  who  are  buying  on  their  own  account 
This  makes  a  large  competition  wholly  outside  of  the  de- 
fendants.   The  owner  of  [618]  cattle  for  sale  is,  therefi^ 
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fumi^ed  with  a  market  at  which  the  competition  of  buyers 
has  a  broad  effect  All  yard  traders  have  the  opportunity 
of  becoming  members  of  tiie  exchange,  and  to  thus  obtain  all 
the  advantages  thereof. 

The  design  of  the  defendants  evidently  is  to  bring  all  the 
yard  traders  into  the  association  as  members,  so  that  they 
may  become  subject  to  its  jurisdiction  and  be  compelled  by 
its  rules  and  regulations  to  transact  business  in  the  honest 
and  straightforward  manner  provided  for  by  them.  If 
while  enforcing  the  rules  those  members  who  use  improper 
methods  or  who  fail  to  conduct  their  business  transactions 
fairly  and  honestly  are  disciplined  and  expelled,  and  there- 
by the  number  of  members  is  reduced,  and  to  that  extent 
the  number  of  competitors  limited,  yet  all  this  is  done,  not 
with  the  intent  or  purpose  of  affecting  in  the  slightest  de- 
gree interstate  trade  or  commerce,  and  such  trade  or  com- 
merce can  be  affected  thereby  only  most  remotely  and  indi- 
rectly, and  if,  for  the  purpose  of  compelling  this  membership, 
the  association  refuse  business  relations  with  those  commis- 
sion merchants  who  insist  upon  buying  from  or  selling  to 
yard  traders  who  are  not  members  of  the  association,  we  see 
nothing  that  can  be  said  to  affect  the  trade  or  commerce  in 
question  other  than  in  the  most  roundabout  and  indirect 
manner.  The  agreement  relates  to  the  action  of  the  asso- 
ciates themselves,  and  it  places  in  effect  no  tax  upon  any  in- 
strument or  subject  of  commerce;  it  exacts  no  license  from 
parties  engaged  in  the  commercial  pursuits,  and  prescribes 
no  condition  in  accordance  with  which  commerce  in  particu- 
lar articles  or  between  particular  places  is  required  to  be  con- 
ducted. Sherlock  v.  AUing^  93  U.  S.  99 ;  Smith  v.  Alabama^ 
124  U.  S.  465,  478 ;  Pittsburg  and  Southern  Coal  Company 
V.  Louisiana,  156  U.  S.  590,  598. 

If  for  the  purpose  of  enlarging  the  membership  of  the  ex- 
change, and  of  thus  procuring  the  transaction  of  their  busi- 
ness upon  a  proper  and  fair  basis  by  all  who  are  engaged 
therein,  the  defendants  refuse  to  do  business  with  those  com- 
mission men  who  sell  to  or  purchase  from  yard  traders  who 
are  not  members  of  the  exchange,  the  possible  effect  of  such  a 
course  [619]  of  conduct  upon  interstate  commerce  is  quite 
remote,  not  intended  and  too  small  to  be  taken  into  account 
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The  agreement  lacks,  too,  every  ingredient  of  a  monopoly. 
Every  one  can  become  a  member  of  the  association,  and  the 
natural  desire  of  each  member  to  do  as  much  business  as  he 
could  would  not  be  in  the  least  diminished  by  reason  of  mem- 
bership, while  the  business  done  would  still  be  the  individual 
and  private  business  of  each  member,  and  each  would  be  in 
direct  and  immediate  competition  with  each  and  all  of  the 
other  members.  If  all  engaged  in  the  business  were  to  be- 
come members  of  the  association,  y^  as  the  association  itself 
does  no  business,  it  can  and  does  monopolize  none.  The 
amount  and  value  of  interstate  trade  is  not  at  all  directly 
affected  by  such  membership;  the  competition  among  the 
members  and  with  others  who  are  seeking  purchasers  would 
be  as  large  as  it  would  otherwise  have  been,  and  the  only  re- 
sult of  the  agreement  would  be  that  no  yard  traders  would 
remain  who  were  not  members  of  the  association.  It  has  no 
tendency,  so  far  as  can  be  gathered  from  its  object  or  from 
the  language  of  its  rules  and  regulations,  to  limit  the  extent 
of  the  demand  for  cattle  or  to  limit  the  number  of  cattle 
marketed  or  to  limit  or  reduce  their  price  or  to  place  any  im- 
pediment or  obstacle  in  the  course  of  the  commercial  stream 
which  flows  into  the  Kansas  City  cattle  maricet  While  in 
case  all  the  yard  traders  are  not  induced  to  become  members 
of  the  association,  and  those  who  are  such  members  refuse  to 
recognize  the  others  in  business,  we  can  see  no  such  direct, 
necessary  or  natural  connection  between  that  fact  and  the 
restraint  of  interstate  commerce  as  to  render  the  agreement 
not  to  recognize  them  void  for  that  reason.  A  claim  that 
such  refusal  may  thereby  lessen  the  nimiber  of  actual  traders 
on  the  market,  and  thus  possibly  reduce  the  demand  for  and 
the  prices  of  the  cattle  there  set  up  for  sale,  and  so  affect 
interstate  trade,  is  entirely  too  remote  and  fanciful  to  be 
accepted  as  valid. 

This  case  is  unlike  that  of  Hopkins  v.  Oxley  Stave  Gam- 
pany^  83  Fed.  Rep.  912,  to  which  our  attention  has  been 
called.  The  case  cited  was  decided  without  reference  to  the 
act  of  C!on-  [620]  gress  upon  which  al(me  the  case  at  bar  is 
prosecuted,  and  the  agreement  was  held  void  at  common  law 
as  a  conspiracy  to  wrongfully  deprive  the  plaintiff  of  its 
right  to  manage  its  business  according  to  the  dictates  of  its 
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own  judgment.  It  was  also  said  that  the  fact  could  not  be 
overlooked  that  another  object  of  the  conspiracy  was  to 
deprive  the  public  at  large  of  the  benefits  to  be  derived  from  a 
labor-saving  machine  which  leemed  to  the  court  to  be  one  of 
great  utility.  No  question  as  to  interstate  commerce  arose 
and  none  was  decided. 

From  what  has  already  been  said  regarding  rule  10,  it 
would  seem  to  follow  that  the  other  rules  (11, 12  and  13)  are 
of  equal  validity  as  rule  10,  and  for  the  same  reasons.  The 
rules  are  evidently  of  a  character  to  enforce  the  purpose  and 
object  of  the  exchange  as  set  forth  in  the  preamble,  and  we 
think  that  for  such  purpose  they  are  reasonable  and  fair. 
They  can  possibly  affect  interstate  trade  or  commerce  in  but 
a  remote  way,  and  are  not  void  as  violations  of  the  act  of 
Congress. 

We  are  of  opinion  therefore  that  the  order  in  this  case 
should  he  reversed  and  the  case  remanded  to  the  Circuit 
Court  of  the  United  States  for  the  Western  Division  of 
tJie  Western  District  of  Missouri  with  directions  to  dis- 
miss the  complainants^  bill  with  costs. 

Mb.  Jubticb  Harlan  dissented. 

Mr.  Justice  McKenna  took  no  part  in  the  decision  of  this 
case. 


[479]       CRAVENS  v.  CARTER-CKUME  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  7,  1890.) 
[92  Fed.,  479.] 

Tbial — Objections  to  Evidence — Sufficiency. — Error  cannot  be  as- 
signed upon  the  action  of  the  court  In  receiving  documents  In  evi- 
deuce,  where  no  ground  for  their  exclusion  Is  stated  In  the  objection 
made.o 

Monopolies — Combination  to  Restbict  Production — Vauditt  of  Con- 
TBACTS. — At  a  convention  of  manufacturers  of  wooden  ware  in  which 
80  per  cent  of  the  production  of  the  country  was  represented,  a  com- 
bination [480]  was  formed  for  the  purpose  of  restricting  the  produc- 
tion of  wooden  dishes  throughout  the  country,  and  keeping  up  the 

•  Syllabus  and  statement  copyrighted,  1899,  by  West  Publishing  Co. 
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price  thereof.  To  this  end  it  was  expected  and  intended  that  all  the 
factories  would  be  brought  under  the  control  of  a  central  organisa- 
tion, which  was  to  regulate  the  prices.  The  articles  to  which  the 
combination  related  were  such  as  are  In  common  use.  Held^  that  a 
contract  made  in  pursuance  of  such  combination,  by  which  a  manu- 
facturer was  guarantied  a  certain  sum  as  dividends  <m  his  stock  in 
the  central  company,  in  consideration  of  the  dosing  of  his  factory 
for  a  year,  was  contrary  to  public  policy,  and  therefore  unlawful, 
and  would  not  be  enforced  by  the  courts. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

Charles  Orayens,  plaintiff  in  error,  a  citizen  of  Indiana,  doing  business 
at  Paducah,  Ky.,  under  the  name  of  Charles  Cravens  &  Co.,  brought 
this  action  against  the  Carter-Crume  Company,  a  West  Tirginia  cor^ 
poration,  the  National  Mercantile  Company,  an  Ohio  corporation,  and 
the  Crume  &  Sefton  Manufacturing  Company,  another  West  Vli^nia 
corporation*  to  recover  the  sum  of  $9,000,  which  he  claimed  had  inured 
to  him  under  the  guaranty  of  the  Carter-Crume  Company  that  the 
dividends  upon  certain  stock,  sold  to  him  by  contract  between  the 
National  Mercantile  Company  and  himself,  should  amount  to  the  sum 
of  $9,000  for  the  year  then  next  ensuing.  The  National  Mercantile 
Company  demurred  to  the  petition,  and,  the  demurrer  being  sustained, 
the  case  was  dismissed  as  to  that  company.  The  Crume  &  Sefton 
Manufacturing  Company  dropped  out  of  the  case  by  consent  of  parties. 
The  Carter-Crume  Company  answered  the  petition,  and  the  plaintiff 
replied..  As  no  question  arose  upon  the  pleadings,  and  none  of  the 
errors  assigned  has  relation  thereto,  it  Is  unnecessary  to  give  any  de- 
tailed statement  thereof.  The  only  questions  involved  are  such  as 
arose  upon  the  trial  of  the  case,  and  they  are  based  entirely  upon  the 
testimony.  The  facts  as  they  appeared  upon  the  trial  ware  substan- 
tially these: 

The  plaintiff,  Cravens,  was,  and  for  some  time  had  been,  engaged  in 
manufacturing  wooden  dishes  and  dish  machines  at  Paduc^  Ey., 
at  the  time  of  the  making  of  the  contract  of  guaranty,  which  was 
on  the  28th  day  of  August,  1896.  At  that  time  there  were  also  a  num- 
ber of  parties  engaged  In  the  same  kind  of  business  at  various  other 
places  scattered  throughout  the  United  States,  principally  in  the  north- 
em  portion  thereof.  One  of  these  was  the  Carter-Crume  Company, 
which,  by  Its  charter,  was  required  to  establish  its  principal  office  at 
Niagara  Falls,  N.  Y.  The  president  and  secretary  kept  their  offices 
at  that  place,  but  the  vice-president  and  manager  had  offices  at  Day- 
ton, Ohio.  Another  of  such  manufacturers  was  the  Crume  &  Sefton 
Manufacturing  Company,  the  locality  of  whose  principal  office  is  not 
stated,  but  it  appears  to  have  been  doing  business  at  Dayton,  Ohio. 
The  National  Mercantile  Company  was  an  Ohio  corporation,  havlni; 
its  principal  office  at  Dayton,  the  majority  of  the  stock  in  which  was 
owned  by  parties  largely  interested  in  the  other  two  companies  Just 
mentioned.  William  B.  Crume,  of  the  Carter-Crume  Company,  and 
John  C.  Crume,  of  the  Crume  ft  Sefton  Company,  were  charter  mem- 
bers thereof.  William  E.  Crume  was  the  secretary,  and  appears  to 
have  been  largely  influential  in  the  direction  of  the  management  of  the 
National  Mercantile  Company.  He  was  also  vice  president  of  the 
Carter-Crume  Company,  and  managed  its  affairs  at  Dayton,  Ohio. 
The  business  f6r  which  the  National  Mercantile  Company  was  incor- 
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porated  is  thtw  set  forth  in  the  third  article  of  incorporatton :  **  Said 
corporation  is  formed  for  the  purpose  of  buying  and  selling  and  deal- 
ing in  wooden  ware  and  grocers'  novelties."  It  was  not  a  manufac- 
torer.  This  corporation  appears  to  have  been  formed  for  the  purpose 
of  creating  a  common  controlling  head,  into  connection  with  which 
tbe  various  manufacturers  of  wooden  dishes  throughout  the  country 
should,  as  far  as  possible^  be  brought,  whereby  the  output  and  sale 
of  their  manufactures  should  be  controlled  in  respect  to  quantity  and 
price.  The  plaintiff.  Cravens,  after  some  preliminary  negotiations 
with  the  parties  representing  the  corporations  doing  business  at  Day- 
toDt  as  above  stated,  went  there  on  the  date  above  mentioned,  August 
28,  1896,  for  the  purpose  of  meeting  and  conferring  with  those  parties 
and  others  [481]  interested  in  the  manufacture  of  wooden  dishes  and 
dish  machines.  A  considerable  number  of  such  persons  from  different 
places  in  the  country,  representing  about  80  per  cent  of  the  entire 
output  of  wooden  dishes  in  the  country,  convened  there  that  day,  and 
a  meeting  was  held,  which  the  plaintiff  attended,  for  the  purpose  of 
effecting  a  eombination  whereby  the  output  of  their  goods  should  be 
restricted  and  prices  maintained.  This  plan  involved  the  making  of 
contracts  by  the  manufacturers  with  the  National  Mercantile  (Com- 
pany of  a  kind  similar  to  that  hereinafter  stated  between  the  plaintiff 
and  the  National  Mercantile  CkHupany.  Having  taken  some  of  the 
stodc,  the  plaintiff  was  made  a  director  of  that  company  on  that  day. 
The  following  is  an  extract  from  his  testimony,  as  found  in  the 
bill  of  exceptions:  *'Q.  Mr.  Cravens,  you  were  contemplating  that 
deal  before  that?  A.  I  was  contemplating  a  deal  with  the  National 
Mercantile  Company.  Q.  You  went  down  to  Dayton  for  the  purpose 
of  getting  into  that  deal?  A.  I  didn't  know.  I  was  asked  to  go 
and  attend  a  meeting.  Q.  In  what  way?  A.  A  meeting  of  the  dif- 
ferent manufacturers.  Q.  How  much  of  the  output  of  the  country 
was  represented  at  that  time?  A.  I  could  not  say.  Q.  Have  you 
no  idea?  A.  (No  response.)  Q.  What  was  the  object  of  the  meet- 
ing, as  stated  to  you?  A.  Mr.  Crume  had  been  to  see  me;  wanted 
me  to  go  into  the  National  Mercantile  Company.  He  wanted  me  to 
put  my  factory  in.  My  factory  would  represent  so  much  stock.  BCy 
dividend,  be  said,  would  amount  to  six  thousand  dollars  or  more. 
I  refused  to  do  it  I  told  him  that  I  would  if  Carter-Crume  Com- 
pany would  guaranty  me  nine  thousand  dollars.  I  would  close  my 
factory,  and  not  run  it  at  all.  Q.  You  were  made  director  of  the 
National  Mercantile  Company?  A.  Yes,  sir.  Q.  What  was  the  object 
of  that  company,  as  you  understood  as  a  director?  A.  Well,  I  saw 
that  they  were  then  working  to  get  all  these  factories  in  line.  Q. 
For  what  purpose?  A.  They  wanted  to  close  my  factory.  Q.  For 
what  purpose?  A.  To  get  the  factories  all  in  line.  Q.  As  you  under- 
stand that,  as  a  director  of  the  company?  A.  They  were  to  mahitahi 
prices.  Q.  And  anything  else,  sir?  A.  What  they  wanted  to  do  was 
to  control  the  business  at  that  time.  Q.  And  that  was  the  object  of 
that  meeting,  was  it  not?  A.  That  was  the  object  of  that  meeting ;  yes, 
sir.  Q.  And  you  were  director  of  the  company?  A.  I  was  director 
of  the  company.  I  will  state,  though,  before  I  went  into  that  com- 
pany 1  had  the  guaranty— I  had  Mr.  Crume's  word  that  Carter- 
Crume  Company  would  guaranty  me  nine  thousand  dollars  a  year, 
if  I  did  this.  Q.  You  knew  what  you  were  going  into?  You  made 
the  proposition  that,  if  they  would  guaranty  this  nine  thousand  dol- 
lars, you  would  dose  your  factory?  A.  I  was  leasing  them  my  ma- 
chhiery.  Q.  Didn't  you  know  what  the  Mercantile  Company  was 
buying  your  factory  for, — what  you  were  going  into  it  for?  A.  To 
get  rid  of  my  machhiery;  to  get  this  nine  thousand  dollars.  Q. 
Didnt  Mr.  Crume  tell  you  what  he  wanted  to  do?  A.  That  he 
wanted  to  get  me  in  line.    Q.  What  for?    A.  To  maintain  prices." 
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On  tbe  occaston  of  ttiat  meeting,  the  following  contracti  were 
entered  Into  between  the  plaintiff  anA  the  other  partiea  named 
therein: 

**  OOM'IVAOT. 

''This  agreement,  entered  Into  by  and  between  the  National  Mer- 
cantile Company,  a  corporation  by  ylrtoe  of  and  nnder  the  laws 
of  Ohio,  with  office  at  Dayton,  Ohio,  their  eaoeeflMNrs  or  aarfgns,  party 
of  the  first  part,  and  Charles  Crarens  &  Co.,  a  co^iartiiership,  ot 
Paducah,  Ky.,  parties  of  the  second  part  witnessed! : 

**(!)  That  party  of  the  first  part  behig  desirous  of  leasing  all  the 
wood-dish  machines  now  owned  or  controlled  by  the  party  of  tbe 
second  part,  and  the  party  of  the  second  part  behig  deslrons  of  rent- 
ing said  machines  to  the  party  of  the  first  part,  it  is  hereby  agreed 
that,  for  the  som  of  one  dollar  ($1X)0)  and  other  ralnable  consid- 
erations, ttie  party  of  the  second  part  agrees  to  lease,  and  does  ha«by 
lease,  to  the  party  of  the  first  part,  all  the  wood-^HSh  machlnos  now 
owned  or  controlled  by  It,  and  all  the  wood-dish  machines  that  may, 
dnrlDg  the  continuance  of  this  contract,  come  Into  the  possession 
or  control  of  the  party  of  the  second  part 

'*(2)  It  is  also  agreed  and  understood  that  the  said  suidilnes  shall 
r«nain  [48S]  in  tbe  possession  and  control  of  the  party  of  the  second 
part  and  it  agrees  to  operate  and  keep  In  repair  the  said  machines, 
and  proceed  to  make  wood  dishes  for  the  party  of  the  first  part  on 
tbe  following  terms  and  conditions: 

**  (3)  Tbe  wood  dishes  shall  be  made  of  gum  and  maple  wood,  all 
light  In  color,  all  first  quality,  and  satisfactory  to  the  general  trade, 
and  they  shall  be  securely  packed  in  good,  snbstantial  crates,  con- 
taining 250  or  600  dishes,  as  may  be,  from  time  to  time,  specified  by 
first  parly.  If  packed  in  crates,  the  crate  heads  shall  be  planed, 
branded,  and  stenciled  as  instructed  by  the  party  of  tbe  first  imrt 

**  (4)  The  party  of  tbe  first  part  agrees  to  take  wood  dishes  per 
year  during  the  continuance  of  this  contract  which  shall  be  dis- 
tributed as  near  as  may  be  to  dishes  daily. 

**  (5)  It  is  hereby  agreed  that  the  price  to  be  paid  for  said  wood 
dishes  shall  be:  No.  1-2's,  65c.;  No.  I's,  66a;  No.  2%  75cl;  No.  8^1, 
86c. ;  No.  5's,  $1.06, — ^per  thousand,  tab.  cars  at  fhctory  point  md 
shipped  as  per  instructions  from  party  of  the  first  part ;  shipping  bill, 
together  with  invoice,  to  be  promptly  mailed  to  party  of  the  first  part 
Terms :  Cash  ten  days  after  date  of  bill  of  lading. 

**  (6)  In  consideration  of  the  large  quantity  of  wood  dishes  pur- 
chased by  the  party  of  the  first  part  the  party  of  the  second  part 
agrees  that  it  will  not  make  for  or  sell  wood  dishes,  directly  or  In- 
directly, to  any  other  person,  firm,  or  corporation. 

**  (7)  The  dishes  purchased  by,  and  to  be  made  for,  the  party  of 
the  first  part  shall  not  become  the  property  of  the  party  of  the  first 
part  until  they  are  loaded  on  board  cars  or  TSMel,  and  receipted  for 
by  the  transportation  company. 

**  (8)  It  Is  further  agreed  that  the  party  of  the  second  part  shall 
make  a  weekly  factory  report  to  the  party  of  the  first  part ;  said  report 
to  be  made  out  on  the  Monday  folkHring  the  dose  of  each  we^,  and 
mailed  to  the  office  of  the  first  party.  This  report  to  contain  a  record 
of  the  quantity  of  each  sise  dish  made  and  slipped  f6r  the  week,  and 
quantity  on  hand  at  the  end  of  each  week.  These  reports  to  be 
made  out  on  report  blanks  furnished  by  the  party  of  the  first  part 

**  (9)  The  party  of  the  seomd  part  agrees  to  furnish  wood  dishes 
additionally  in  proportion  to  aboye-aamed  quantity,  at  the  same  prices, 
and  upon  the  conditions,  herein  named,  if  called  to  de  so  by  the  party 
of  the  first  part 
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''(lO)  Where  tbe  words  'wood  dlsboB'  aie  used  berein,  tt  la 
understood  that  wire-end  wood  dishes  are  meant 
"Angust  28»  18&fk 

^'Tbm  National  MMacAvrmM  Company, 

**  By  W.  H  GBUiCKr  Bmfy. 
**  By  Chabues  Gbavins  k  Ca" 

**  StrmJBMBNTABT   AHMIHSNT. 

**  Between  the  National  Mercantile  Company  of  Dayton,  Ohio,  party 
of  the  first  part,  and  Charles  Osavens  &  Co.,  party  of  the  seeond  part 
to  be  attached  to  and  beeone  a  part  of  an  original  agreement  between 
tbe  above  parties,  dated  August  28,  1895: 

**  (1)  Party  of  the  second  part  being  desirous  of  obtaining  forty- 
nine  shares  of  the  capital  stock  of  the  National  Mercantile  Company, 
hereby  agrees  to  pay  for  the  same  five  hundred  dollars  ($500),  to  be. 
paid  for  in  wood  dishes  shipped  to  the  order  of  the  party  of  the  first 
part  all  to  be  of  first  qaallty.  and  at  the  prices  named  in  the  original 
agreement  of  August  28,  1805. 

**  (2)  The  ralue  of  said  dishes  to  be  placed  to  the  credit  of  tbe 
second  par^  on  the  books  of  the  company,  representing  its  shares  in 
the  capital  stock  of  the  company. 

"  (8)  Said  quantity  of  dishes  in  Tslue  to  be  furnished  by  the  party 
of  the  second  part  before  the  party  of  the  first  part  shall  be  required 
to  pay  cash  for  dishes,  as  specified  in  section  5  of  tbe  original  agree- 
ment 

"  (4)  It  is  agiwed,  upon  the  expiratioQ  of  this  agreement  or  any 
lenewal  thereof,  that  the  share  of  assets  of  tbe  company,  as  represented 
by  the  shares  of  stock  held  by  the  party  of  the  second  part  shall  be 
paid  orer  to  the  party  of  the  second  part 

[483]  **  (5)  This  agreement  to  remain  in  force  and  effect  during 
tlie  continuance  of  the  contract  between  the  parties  hereto  of  eren 
date  herewtth. 

'*Thb  National  Meboantxlb  Comfant, 

"  By  W.  B.  Cbumc,  BecreUinf. 
**  By  Chablbs  Cbavbks  it  Co. 

**  It  is  hereby  agreed,  by  the  parties  hareto^  that  tbe  Carter-Crume 
Company,  a  corporation  under  tbe  laws  of  West  Virginia,  agrees  to 
assume,  and  does  hereby  assume,  to  make  the  aboye  quantity  of  wood 
didies  at  the  prices  and  upon  the  conditions  aboTO  named. 

"Dated  August  28,  18d5. 

**  THB  CaBTBB*CBUMB  CoiiPANT, 

**  By  W.  B.  Cbumb,  Floe  President, 
**  By  Chables  Cbavens  4  Ca*' 

'"Memorandum  of  agreement  made  this  28th  day  of  August  1895, 
by  and  between  the  Carter-Crume  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  West  Virginia,  party  of  the  first  part 
and  Charles  Cravens  &  Co.,  of  Paducah,  Kentu(^,  parties  of  the 
second  part  referring  to  a  contract  and  supplementary  agreement 
made  this  day  between  the  Nattonal  Mercantile  Company,  Dasrton, 
Ohio,  and  Charles  Cravens  &  Co.,  of  Paducah,  Kentucky,  parties  of 
the  second  part:  Inasmuch  as,  under  the  agreement  above  referred 
to,  Charles  Cravens  &  Co.  have  become  owners  of  fifty  shares  of  stock 
hi  the  National  Mercantile  Company,  parties  of  the  first  part  guar- 
anty to  parties  of  the  second  part  that  the  dividends  paid  by  the 
National  Mercantile  Company  to  Charles  Crav^is  &  Co.,  on  said  fifty 
shares  of  stock,  shall  amount  to  sevoi  hundred  and  fifty  dollars 
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($750)  per  montb,  or  a  total  of  nine  thousand  (|9,000)  dollars  for  the 
year,  ending  one  year  from  to-day,  or,  In  the  event  of  such  dividends 
not  amounting  to  such  amount,  then  parties  of  the  first  part  agree  to 
pay  to  parties  of  tlA  second  part,  on  or  b^ore  one  year  from  to-day, 
the  difference  in  money  between  the  total  amount  of  divideads  paid  on 
said  fifty  shares  of  stock  and  the  sum  of  nine  thousand  ($9,000) ;  it 
also  being  a  condition  of  this  agreement  that  party  of  the  second  part 
is  not  to  manufacture  the  dishes  for  the  National  Mercantile  (3om- 
pany,  as  specified  in  their  contract  of  this  date,  referred  to  above,  but 
such  dishes  are  to  be  made  in  fulfillment  of  said  contract  by  the  party 
of  the  first  part  Party  of  the  first  part  to  receive  all  money  paid  1^ 
the  National  Mercantile  Oompany  for  such  dishes. 
*'  Signed  August  28,  1805. 

"  The  OABTEB-GBUMlfc  OOMPANT, 

"  By  W.  B.  Gbumk,  Vice  Pre^idwt. 
**  By  Charlks  CSbavsns  &  Ck)." 

Typewritten  minutes  of  the  proceedings  at  a  meeting  of  the  direct- 
ors of  the  National  Mercantile  Ck>mpany  attended  by  the  plahitiff  on 
that  day,  which  a  witness  testified  were  taken  at  the  time,  were 
offered  hi  evidence  by  defendant,  and,  against  objection  on  behalf  of 
the  plaintiff,  received,  which,  among  other  things,  stated  that  it  was 
resolved:  ''That  it  Is  the  policy  of  this  company  to  hold  the  price  on 
machine-made  wire-oid  wood  butter  dishes  firm  at  $1.00  basis,  and 
that  the  secretary  be,  and  is  hereby,  instructed  to  use  his  best  en- 
deavor to  stop  all  attempts  to  manufacture  dishes,  or  the  making  of 
machines  for  the  manufacture  of  wood  dishes,  and  to  use  cooclve 
measures,  if  necessary,  to  accomplish  this  result"  These  minutes 
had  never  been  entered  hi  any  record  book  of  the  company. 

The  plaintiff  executed  his  part  of  tiie  above  agreements,  and  in  due 
time  demanded  the  $9,000,  no  part  of  which  had  been,  or  was  at  any 
time,  paid  to  him.  Numerous  other  contracts  between  manufac- 
turers of  wooden  dishes  and  the  National  Mercantile  (Domiwny  or  the 
Carter-Oume  Ck>mpany  of  a  similar  character,  made  about  the  same 
time,  were  offered  In  evidence,  and  received,  against  the  objecticm  of 
counsel  for  plaintiff,  who,  however,  assigned  no  reasons  or  grounds  for 
his  objection.  Some  other  incidental  facts  were  shown,  but  the  fore- 
gohig  is  the  substance  of  the  case  as  it  appeared  upon  the  trial.  The 
trial  Jud^  held,  at  the  conclusion  of  the  evidence,  that  the  contracts 
between  the  plaintiff,  the  National  Mercantile  Oompany,  and  the 
Carter-Grume  Ck>mpany,  were  not,  standing  by  themselves,  unlawful, 
but  that  when  taken  hi  connection  with  the  other  facts,  which  had 
been  shown,  it  appeared  that  they  formed  part  of  an  unlawful  com- 
bination in  restraint  of  trade;  [484]  that  they  were  therefore  con- 
trary to  public  policy,  and  could  not  be  enforced.  He  therefore  di- 
rected a  verdict  for  the  defendant  Counsel  for  plaintiff  duly  ex- 
cepted thereto,  and,  the  verdict  and  Judgment  having  passed  in  ac- 
cordance with  the  instructions  of  the  court,  the  case  is  brought  here 
on  writ  of  error. 

Gharlea  W.  Bakery  for  plaintiff  in  error. 

Joseph  W.  WUbyj  for  defendant  in  error. 

Before  Luktok,  Circuit  Judge,  and  Severens  and  Clabk, 
District  Judges. 
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Sevesbns,  District  Judge,  haying  stated  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  first  of  the  assignments  of  error  relates  to  the  ad- 
mission in  evidence  of  the  contracts  between  other  parties 
and  the  National  Mercantile  Company  of  a  kind  similar  to 
that  of  the  plaintiff  with  the  latter  company.  But  no 
grounds  were  stated  for  the  objection  to  their  admission, 
and  for  that  reason,  according  to  the  settled  rule,  error  can- 
not be  assigned  upon  the  action  of  the  court  receiving  them. 
8  Enc  PI.  &  Prac.  163,  and  cases  cited.  It  may  not  be  im- 
proper, however,  to  say  that  no  valid  reason  occurs  to  us  on 
which  the  objection  could  have  been  based,  seeing  that  those 
contracts  were  immediately  connected  with  the  contracts  in 
suit,  and,  all  taken  together,  constitute  the  entire  transaction 
in  which  the  parties  were  engaged.  The  same  observation  is 
applicable  to  contracts  between  Cravens  and  the  defendant, 
the  Carter-Crume  Company,  and  the  National  Mercantile 
Company,  which  are  copied  in  the  preceding  statement  of 
facts.    They  are  to  be  construed  as  one. 

The  second  assignment  relates  to  the  following  ruling  of 
the  court  at  the  conclusion  of  the  evidence  to  the  jury : 

"  Now  on  the  face  of  the  papers  themselves,  I  do  not  think,  and  I 
80  charge  yon,  that  the  contracts — the  three  of  them — ^are  against 
public  policy.  Bnt  there  Is  evidence  tending  to  show  that  these  con- 
tracts were  a  part  of  a  combination  or  plan  entered  into  between  the 
manufacturers  to  the  extent  of  eighty  per  cent  of  the  output  of  the 
country  of  wooden  dishes,  by  which  they  each  made  a  contract  with  a 
central  company,  who  was  to  be  the  selling  company,  agreeing  to  sell 
all  their  output  to  that  company  at  cost,  taking  shares  in  that  com- 
pany, and  allowing  that  company  to  fix  the  market  price  for  the  dis- 
position of  the  goods  after  they  had  been  transferred  to  them  for 
sale,  and  that  these  contracts  were  made  for  the  purpose  of  main- 
taining prices,  and  that  for  the  purpose  of  maintaining  prices  fur- 
ther ^ey  made  contracts  to  limit  the  production  of  machines  iov  tiie 
making  of  wooden  dishes.*' 

The  record  proceeds  to  state:  "  Whereupon  the  counsel  for 
plaintiff  excepted  to  that  part  of  the  charge  of  the  court 
touching  the  contracts  as  being  against  public  policy."  In 
explanation,  it  is  proper  to  say  that  the  above  ruling  was 
given  in  charge  to  the  jury  in  its  preliminary  instructions. 
The  jury  reported  a  disagreement.  Whereupon  the  court 
gave  them  direct  instructions  to  find  for  the  defendant    The 
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latter  instruction  superseded  the  former,  and   opens  the 
whole  case. 

The  third  assignment  is  based  upon  the  exception  to  the 
direction  of  the  verdict  in  favor  of  the  defendant.  We  can- 
not, of  course,  assume,  and  the  court  below  could  not, 
that  any  fact  was  established  about  which  there  was  room 
for  controversy.  All  questions  of  fact  [485J  material  to 
the  issue,  about  which  different  opinions  could  fairly  have 
been  formed,  were  for  the  jury;  and  the  question  for  us  is 
whether  upon  the  facts,  which  were  substantially  uncontro- 
verted,  including  those  to  which  the  plaintiff  himself  testi- 
fied, the  verdict  which  the  court  directed  was  the  only  one 
which  the  court  would  have  allowed  finally  to  stand.  Rail- 
way Co.  V.  Lowery^  20  C.  C.  A.  596, 74  Fed,  463,  and  43  U.  S. 
App.  408.  From  the  preceding  statement  of  the  case  as  ex- 
hibited upon  the  trial,  the  material  and  uncontroverted 
facts  may  be  gathered  into  the  following  synopsis.  But 
first,  we  lay  out  of  consideration  the  typewritten  minutes  of 
the  proceedings  at  the  meeting  of  the  directors  of  the 
National  Mercantile  C!ompany,  on  August  28,  1896.  We 
think  it  might  well  be  that  the  jury  would  have  been  justi- 
fied in  sharing  the  suspicion  of  counsel  for  the  plaintiff  in  re- 
gard to  their  genuineness  and  veracity.  It  must  be  ad- 
mitted that  it  is  most  remarkable  that  any  board  of  directors 
of  a  business  establishment  should  pass  such  a  resolution  as 
is  quoted  in  the  foregoing  preliminary  statement,  however 
much  in  line  it  might  be  with  their  real  purposes. 

The  parties  who  were  engaged  in  these  transactions,  of 
whom  the  plaintiff  was  one,  representing  80  per  cent,  of  ttie 
total  product,  undertook  to,  and  did  in  fact,  form  a  oombifia- 
tion  for  the  purpose  of  restricting  the  production  of  wooden 
dishes  throughout  the  country  and  keeping  up  the  prices 
thereof.  The  articles  to  which  this  combination  had  refer- 
ence were  articles  in  common  use.  The  plaintiff^  contracts 
were  part  of  the  means  employed  for  effecting  the  eommoii 
object,  and  he  secured  the  means  of  sharing  in  the  profits  ex- 
pected to  be  gained  throu^  the  comMnation.  To  <tiis  end 
all  the  factories  were  expected  to  be  brought  under  the  con- 
trol of  the  National  Mercantile  Company,  which  was  to  regu- 
late the  prices.    The  plaintiff  testified  that  it  was  the  purpose 
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to  doee  his  factory,  and  not  run  H  at  alL  He  farther  testified 
that  it  was  the  purpose  ^^  to  get  all  the  factories  in  line,''  in 
order  ^^  to  maintain  prices."  He  was  guarantied  $9,000  for 
closing  his  factory  for  a  year,  and  tiie  contract  included  all 
the  dish  machines  that  might  come  into  his  possession  or  con- 
trol, thus  disabling  himself  from  manufacturing,  and  he  obli- 
gated himself  not  to  sell  any  wood  dishes  to  any  other  person, 
directly  or  indirectly,  during  the  continuance  of  the  contract 
It  is  manifest  that  it  was  the  expectation,  and  that  the  parties 
intended,  to  get  a  sufficiently  large  number  of  manufacturers 
into  the  combination  to  practically  accomplish  their  purpose. 
We  cannot  doubt  that  such  a  combination,  for  such  purposes, 
was  opposed  to  public  policy,  and  therefore  unlawfuL  It  is 
the  settled  doctrine  that  one  cannot  maintain  a  suit  in  a 
court  of  justice  upon  a  omtract  entered  into  for  the  purpose 
of  promoting  such  objecta  The  doctrine  was  elaborately  dis- 
cui^ed,  upon  the  principles  of  the  common  law,  by  Judge 
Taft  in  a  case  recently  decided  by  this  court  27.  S.  v.  Addy- 
8ton  Pipe  dh  Steel  Co.^  29  C.  C.  A.  141,  86  Fed.  271.  In  that 
case  the  question  was  also  discussed  whether  the  anti-trust  law 
of  1890  was  applicable  to  the  contract  then  under  considera- 
tion. But  the  relation  of  that  act  to  the  common  law  was  in- 
volved in  the  discussion,  and  much  research  was  bestowed 
upon  the  establidied  principles  of  the  latter.  The  proposi- 
tion there  maintained  [486]  was  that  ^^  no  conventional  re- 
straint of  trade  can  be  enforced  unless  the  covenant  embody- 
ing it  is  merely  ancillary  to  the  main  purpose  of  a  lawful  con- 
tract, and  necessary  to  protect  the  covenantee  in  the  enjoy- 
ment of  the  legitimate  fruits  of  the  contract,  or  to  protect  him 
from  the  dangers  of  an  unjust  use  of  those  fruits  by  the 
other  party."  It  was  not  doubted,  nor,  indeed,  can  it  be,  that 
where  the  direct  purpose  of  the  contract  in  suit  is  to  establish, 
for  increasing  their  profits,  a  combination  among  manufac- 
turers and  tradesmen  whose  function  is  to  prevent  competi- 
tion, and  thereby  prevent  the  public  from  obtaining  those  ar- 
ticles which  are  in  general  use,  at  the  prices  at  which,  they 
could  be  obtained  as  the  result  of  fair  and  untrammeled  com- 
petition, such  contract  is  unlawful,  and  cannot  be  enforced. 
We  have,  in  the  foregoing  statement  of  what  we  suppose  to  be 
the  conceded  rule,  restricted  it  to  the  case  of  *^  articles  in 
10870^—8.  Doc.  Ill,  62-1,  vol  1 63 
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general  use,**  in  order  to  indicate  a  test  which  is  not  affected 
by  a  feature  put  forward  in  some  decisions  as  creating  a  dis- 
thiction.  We  do  not  commit  ourselves  upon  the  question 
whether  such  distinction  exists  or  not  The  result  of  the  ap- 
plication of  the  test  above  formulated  to  the  facts  of  this  case 
is,  manifestly,  that  the  contract  here  in  question  cannot  be  en- 
forced. It  is  argued  by  counsel  for  plaintiff  that  the  contract 
should  be  sustained,  within  the  principles  stated  and  ap- 
proved in  J7.  S.  V.  Addyaton  Pipe  <6  Steel  Oo.y  upon  the 
theory  that  the  contract  upon  which  the  action  is  based  was 
collateral  merely,  and  did  not  require  the  aid  of  the  agree- 
ment for  combination.  But  it  seems  clear  to  us  that  this 
proposition  cannot  be  maintained.  This  contract  was  one  of 
the  steps  in  the  forbidden  organization,  and  was  intended  to 
be  one  of  many  by  which  the  objects  of  the  combination  were 
to  be  accomplished.  Seeing  what  has  been  the  result  to  the 
plaintiff,  one  cannot  help  feeling  that  he  may  have  been 
duped  by  more  artful  men.  But  he  was  a  business  man.  It 
is  not  claimed  for  him  that  he  was  mentally  incompetent  in 
any  such  sense  as  to  absolve  him  from  responsibility  for  the 
legal  consequences  of  his  acts,  and,  in  such  a  case  as  this,  the 
court  does  not  administer  equities  according  to  the  relative 
merit  of  the  parties. 

We  think  the  court  below  was  right  in  directing  a  verdict 
for  the  defendant    The  judgment  is  affirmed,  with  costs. 


[1022]  SOUTHERN  INDIANA  EXP.  CO.  v.  UNITED 
STATES  EXP.  CO.  ET  AL. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    March  28,  1800.) 

[92  Fed.,  1022.] 

Oabbiers  of  Goods — Duties  of  Connectino  Luibs  Intkb  Sb. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Indiana. 

This  was  a  suit  in  equity  by  the  Southern  Indiana  Express 
Company  against  the  United  States  Express  Company  and 
others.    A  demurrer  to  the  bill  was  sustained  by  the  circuit 
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court,  and  the  bill  dismissed  (88  Fed.  669),  from  whidi  order 
complainant  appeals. 

F.  M.  Trissdlj  for  appellant. 

Edward  Daniels^  for  appellee. 

Per  Curiam.  A  statement  and  sufficient  discussion  of  this 
case  will  be  found  in  the  opinion  of  the  circuit  court  as  re- 
ported in  Southern  Indiaiui  Exp.  Co,  v.  United  States  Exp. 
Oo.y  88  Fed.  659.  The  decree  sustaining  the  demurrer  and 
dismissing  the  bill  is  affirmed. 

[Copyrighted,  1809,  by  West  PubUsbing  Co.] 
[For  88  Fed.,  659,  see  p.  862.] 


[978J    BLOCK  ET  AL.  v.  STANDAKD  DISTILLING  & 
DISTRIBUTING  CO. 

(Circuit  Court.  S.  D.  Ohio,  W.  D.    July  31,  1899.) 

[95  Fed.  978.] 

JuBiSDionoN  OF  FedebaIi  Court — Citizenship  of  Cobporationt-Suf- 
FioiENOT  of  Allegation. — ^An  allegation  that  defendant  is  a  corpor- 
ation "organized  under  and  pursuant  to  the  laws  of  the  state  of 
New  Jersey  "  is  an  affirmative  statement  that  defendant  Is  a  citizen 
of  New  Jersey.© 

[979]  Equity  Pleading — Multifariousness — [Anti-Trust  Law]. — 
A  bill  setting  up  a  claim  for  damages  under  the  anti-trust  law  of 
July  2,  1890,  and  also  asking  an  injunction  restraining  defendant 
from  using  complainant's  trade-mark  and  trade-name,  is  multifar- 
ious, as  Joining  two  distinct  causes  of  action,  having  no  connection 
with  each  other,  and  one  of  which  is  triable  at  law. 

Unfair  CoMPBrmoN — Imitation  of  Trade-Name. — ^A  bill  which 
alleges  that  complainant  and  defendant  are  competitors  in  the  same 
line  of  business;  that  defendant  has  assumed  a  trade-name  similar 
to,  and  in  imitation  of,  complainant's  trade-name,  and  the  public  has 
been  deceived  thereby,  and  great  confusion  and  injury  have  resulted 
to  complainant's  business  therefrom;  that  defendant's  incorpora- 
tors, before  it  was  organized,  knew  of  the  existence  and  character 
of  complainant's  business,  and  the  trade-name  under  which  it  had 
for  a  number  of  years  been  conducted ;  and  that  defendant  has  re- 

a  Syllabus  copyrighted,  1899,  by  West  Publishing  Co. 
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fused,  on  complainant's  regneat,  to  desist  from  the  nse  of  the 
name, — states  a  cause  of  action  against  defendant  for  unfair  com- 
petition. 
Sams— Traob-Nahs — ^Fraud  Whioh  will  Dkbab  Bkust. — ^The  mere 
fact  that  complainants,  as  partners,  conduct  their  business  undor 
the  name  of  the  "  Standard  Distilling  Company,"  is  not  sufficient  to 
show  that  they  represent  themselves  as  a  corporation  for  the  pur^ 
pose  of  deceiving  and  defrauding  the  public,  so  as  to  debar  them  of 
the  right  to  invoke  the  protection  of  a  court  of  equity  in  the  use  of 
such  name. 

Oeorge  W.  HarcUtcre  and  Peek,  Shafer  <b  Peek,  far  com- 
plainants. 

/.  Shroder  and  Levy  Mayer,  for  defendant 

Thompson,  District  Judge. 

This  cause  is  submitted  to  the  court  upon  a  demurrer  to 
the  bill. 

The  first  assignment  of  the  demurrer  denies  the  jurisdic- 
tion of  the  court  It  is  claimed  that  the  citizenship  of  the 
defendant  does  not  appear  affirmatively,  and  Uiat  it  cannot 
be  inferred.  I  think  it  does  affirmatively  appear  that  the  de- 
fendant is  a  citizen  of  the  state  of  New  Jersey.  The  state- 
ment that  it  was  ^  organized  under  and  pursuant  to  the  laws 
of  the  state  of  New  Jersey  "  is  an  affirmative  statement  that 
it  is  a  citizen  of  New  Jersey.  In  Insurance  Co.  v.  Francis, 
11  Wall.  210,  216,  it  was  alleged  that  the  defendant  was  a 
corporation  created  by  the  laws  of  New  York,  located  and 
doing  business  in  Mississippi  under  its  laws,  and  the  court 
said: 

*'  This,  in  legal  effect,  is  an  averment  that  the  defendant  was  a  dti- 
sen  of  New  York,  because  a  corporation  can  have  no  l^al  existence 
outside  of  the  sovereignty  by  which  it  was  created.  Its  place  of  resi- 
dence is  there,  and  can  be  nowhere  else.  Unlike  a  natural  person,  it 
cannot  change  its  domicile  at  will,  and,  although  it  may  be  permitted 
to  transact  business  where  its  charter  does  not  operate,  it  cannot  on 
that  accoxmt  acquire  a  residence  there." 

The  objection  to  the  jurisdicti(m  of  the  court  therefore  is 
not  well  taken. 

The  second  and  third  assignments  of  the  demurrer  allege 
that  the  bill  is  multifarious,  in  that  it  joins  two  distinct 
causes  of  action  not  necessarily  ocmnected  or  Uended,  and 
joins  an  action  at  law  with  a  suit  in  equity.  I  think  these 
objections  to  the  bill  are  well  taken.    The  claim  for  damages 


Digitized  by 


Google 


LOWBY    V.  TILB,   HAlfTXL  4  QBATEASSN.  995 

SyUabiis. 

under  the  anti-trust  law  of  July  2,  1890,  and  the  facts  set 
forth  upon  which  the  complainants  ask  that  the  defendant 
be  enjoined  from  using  complainants'  trade-mark  and  trade- 
name, constitute  distinct  causes  of  action,  having  no  connec- 
tion or  relation  to  each  other;  and,  besides,  one  is  a  cause  of 
action  triable  [960]  at  law,  while  the  other  is  of  equitable 
cognizance.  The  case  attempted  to  be  set  forth  under  the 
anti-trust  law  would  not  justify  the  allowance  of  an  injunc- 
tion. So  far  as  the  court  is  advised  by  the  statement  of  that 
part  of  the  case,  there  would  be  an  adequate  remedy  at  law. 
Chdf^  G.  <6  S.  Ry.  Co.  v.  Miami  8.  S.  Co.^  80  C.  C.  A.  142,  86 
Fed.  407,  420;  BlmdeU  v.  Hagan,  54  Fed.  40;  Hagan  v. 
Blindell,  6  C.  C.  A.  86,  66  Fed.  696. 

The  fourth  assignment  of  the  demurrer  is  not  insisted 
upon. 

The  fifth  assignment  of  the  demurrer  is  upon  the  ground 
that  the  bill  does  not  state  facta  sufficient  to  constitute  a 
cause  of  action.* 

•      '  •  •  •  • 

[962]  The  demurrer  will  be  overruled  as  to  the  first  and 
fifth  assignments,  and  sustained  as  to  the  seccmd  assignment 
thereol 


[817]  LOWRY  ET  AL.  v.  TILE,  MANTEL  &  GRATE 
ASS^N  OF  CALIFORNIA.  ET  AL.» 

(OlraUt  Oourt,  N.  D.  California.    NoTember  18,  1880.) 
[96  Fed.,  817.] 

Biisjouinoi  or  Parties — ^Waiyxb  bt  Appkabanok. — ^Defendants  by  a 
general  appearance  waive  the  objection  of  a  mUdoinder  because 
other  defendants  are  not  inhabitants  of  the  district^ 

General  Appearance. — ^There  is  a  general  appearance  by  a  demurrer 
which  does  not  alone  object  to  the  Jurisdiction,  but  goes  to  the  mer- 
ItB  of  the  case. 

«  The  matter  omitted  has  no  bearing  whatever  upon  the  antl-tmst  law. 

»See  also  charge  to  Jury  (106  Fed.  88).  See  voL  2,  p.  68.  Judg- 
ment affirmed  by  Oireult  Ckrart  of  Appeal!,  Ninth  Oireult  (115  Fed., 
27).  See  voL  2,  p.  112.  Case  th^re  and  subsequently  entitled  Monta- 
gue 4b  Oa  i;.  Lowry.  Affirmed  by  the  Supreme  Court  (193  U.  S.,  88). 
See  VOL  2,  p.  827. 

0  Syllabus  copyrighted,  1900,  by  West  Publishing  Co. 
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Artitbust  Law — Unlawful  Ck>MBiiVATiON. — ^A  oonij;^int  alleging  that 
members  of  an  association  tiave  conspired  and  combined  to  raise 
the  prices  of  tiles,  mantels,  and  grates,  to  control  the  output,  and 
to  regulate  the  prices  thereof,  with  the  intent  to  monopolize  the 
trade  aAd  commerce  between  the  other  states  and  California  tn 
regard  thereto,  as  well  as  to  arbitrarily  fix  their  iHrices  lnd^;>end- 
ontly  of  their  natnral  market  value,  brings  the  case  within  the 
antitrust  act  of  July  2, 1800  (26  Stat  209). 

Action  at  Law  to  Beoover  Damages  under  the  Provisions 
of  Act  July  2, 1890  (26  Stat.  209). 

Beddy^  CampheU  <&  Metsan^  for  plaintiffs. 

Lmforth  cfe  Whitaker,  for  certain  defendants. 

MoRBOw,  Circuit  Judge. 

This  is  an  action  at  law  brought  to  recover  damages  al- 
leged to  have  been  sustained  by  plaintiffs  by  reason  of  injury 
to  their  business  caused  by  the  forming  of  an  association  by 
defendants  claimed  to  be  within  the  prohibitory  provisions 
of  the  act  of  congress  of  July  2,  1890,  commonly  known  as 
the  ''  Sherman  Antitrust  Act''  The  amended  complaint  al- 
leges: That  plaintiffs  are  co-partners  doing  business  under 
the  firm  name  of  Lowry  &  Daly,  citizens  of  the  state  of  Cali- 
fomia,  and  residents  of  the  Northern  district  of  said  state. 
That  the  Tile,  Mantel  &  Grate  Association  of  California, 

and  the  officers  and  members  thereof,  have  since  the 

day  of  January,  1898,  and  do  now,  constitute  an  unincorpo- 
rated organization  composed  of  wholesale  dealers  in  tiles, 
mantels,  and  grates,  and  that  they  are  now,  and  ever  since 
that  day  have  been,  citizens  and  residents  of  the  city  and 
county  of  San  Francisco,  and  of  the  city  of  Sacramento,  and 
of  the  city  of  San  Jos6,  in  the  state  of  California,  and  of  the 
states  set  forth  hereinafter,  and  that  all  said  defend-  [818J 
ants  have  been  since  that  date,  and  now  are,  carrjring  on  busi- 
ness in  the  state  of  California,  and  within  the  jurisdiction  of 
the  Northern  district  thereof.  That  the  defendants  herein- 
after named  are  corporations  created  and  existing  under  the 
laws  of  the  respective  states  set  opposite  to  their  names:  Co- 
lumbia Encaustic  Tile  Company,  Indiana;  United  States 
Encaustic  Tile  Works,  Indiana;  Cambridge  Tile  Manufac- 
turing Company,  Kentucky;  Pittsburg  Tile  Company,  Penn- 
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sylvania;  Trent  Tile  Works,  New  Jersey;  W.  W.  Montague 
&  Co.,  California;  Bush  &  Mallett  Company,  California; 
Star  Encaustic  Tile  Company,  Limited,  Pennsylvania;  Man- 
grum  &  Otter,  California;  American  Tile  Company,  Ohio; 
Providential  Tile  Works,  New  Jersey ;  the  John  Stock  Sons, 
California.  That  the  defendants  the  Columbia  Encaustic 
Tile  Company,  Cambridge  Tile  Manufacturing  Company, 
the  American  Tile  Company,  the  Pittsburg  Tile  Company, 
the  Providential  Tile  Works,  and  the  Star  Encaustic  Tile 
Company,  Limited,  are,  and  were  at  all  the  times  mentioned, 
manufacturers  of  tiles  in  the  states  set  forth,  and  that  the 
defendants  Heavener  Meir,  the  John  Stock  Sons,  W.  W. 
Montague  &  Co.,  Bush  &  Mallett,  Bennett  &  Schutte,  and 
Mangrum  &  Otter  are,  and  ever  since  January  1,  1898, 
have  been,  engaged  in  the  wholesale  and  retail  business  of 
buying  and  selling  tiles,  mantels,  and  grates  in  the  cities  of 
Sacramento,  San  Jose,  and  San  Francisco,  in  this  state. 
That  the  following  cities,  with  the  respective  populations 
placed  opposite  their  names,  are  each  situated  in  the  North- 
em  district  of  California:  San  Francisco,  290,000  and  up- 
wards; Oakland,  40,000  and  upwards;  Sacramento,  30,000 
and  upwards;  San  Jose,  20,000  And  upwards.  That  in  said 
cities  there  are  a  great  number  of  dwelling  houses,  buildings 
used  for  business,  trade  purposes,  and  manufactories.  That 
new  buildings  are  being  constantly  erected,  and  in  their  con- 
struction large  quantities  of  tiles,  mantels,  and  grates  are 
necessarily  used  for  their  safe  construction  and  comfortable 
occupation.  That  none  of  the  tiles  used  about  buildings  or 
dwellings  are  made  in  the  state  of  California,  but  are  manu- 
factured in  Eastern  states,  and  imported  thence,  and  such 
importations  into  this  state  amount  to  the  annual  value  of 
$100,000  or  thereabouts.  That  for  many  years  past  plain- 
tiffs have  been  engaged  in  the  wholesale  business  of  dealing 
in  tiles,  mantels,  and  grates,  and  in  conducting  this  business 
have  purchased  these  articles  from  the  various  corporations 
defendant,  and  shipped  them  to  the  state  of  California, 
and  there  sold  them;  that  defendants  and  their  associates 
who  are  bound  by  contract  with  them  comprise  all  the  whole- 
sale dealers  who  handle  and  import  and  sell  tiles  in  the  cities 
aforesaid,  and,  when  combined  together,  can  and  do  abso- 
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lutely  control  the  prioe  charged  for  tiles  in  said  cities,  by 
reason  of  the  distance  of  these  cities  from  any  manufacturers 
or  wholesale  dealers  other  than  defendants  and  those  com- 
bined with  them  in  other  states  or  foreign  countries,  who  do 
not  belong  to  the  said  lUe,  Mantel  &  Orate  Association  of 
California.  The  rates  of  transportation  are  prohibitory,  so 
that  no  tiles  have  been  or  can  be  imported  from  places  other 
than  those  in  which  the  corporations  and  above-named  per- 
sons have  manufactories,  stock  on  hand,  or  warerooms,  and 
all  the  grates  and  tiles  made  and  manufactured  within  reach 
of  the  state  of  Cali-  [819]  fomia,  where  the  rate  of  freight 
is  such  that  an  importation  can  be  made  to  San  Francisco 
and  said  other  cities  at  such  an  amount  as  to  admit  of  their 
importation  at  all,  are,  and  at  all  times  mentioned  have  been, 
controlled  by  the  said  defendants,  or  some  of  them,  or  those 
bound  by  contracts  to  them.  That  before  the  association, 
combination,  and  conspiracy  hereinafter  referred  to,  defend- 
ants were  uncombined,  and  were  selling  grates,  mantels,  and 
tiles  on  their  respective  merits,  their  prices  being  determined 
by  the  law  of  supply  and  demand.  That  in  the  years 
1896  and  1897  there  were  in  San  Francisco  and  the  other  said 
cities  numerous  persons  engaged  in  the  wholesale  and  retail 
business  of  selling  tiles,  and  in  the  placing  and  laying  of 
them.  That  defendants,  with  intent  to  form  a  contract, 
trust,  and  conspiracy  in  restraint  of  trade  and  commerce 
between  the  state  of  California  and  the  states  of  Indiana, 
Kentucky,  New  Jersey,  Pennsylvania,  and  Ohio,  for  the  pur- 
pose of  controlling  the  output  and  regulating  the  price  of 
these  commodities,  and  monopolizing  the  said  trade,  com- 
bined and  conspired  to  monopolize  the  grate,  tile,  and  mantel 
importations  and  trade  and  commerce  from  other  states  to 
and  with  the  state  of  California,  to  the  extent  of  the  tiles, 
grates,  and  mantels  that  could  be  used  in  the  state  of  Cali- 
fornia in  the  erection  and  construction  of  dwellings  and 
buildings,  and  so  conspired  to  raise  the  price  of  these  com- 
modities in  the  California  market,  and  for  this  purpose  on 
or  about  the day  of  January,  1898,  formed  an  organi- 
zation and  adopted  a  constitution  and  by-laws,  which  consti- 
tution and  by-laws  are  now  in  effect.  That  the  said  consti- 
tution and  by-laws  provided  that  no  sales  and  deliveries,  or 
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eontraots  for  the  sale  or  deliyery,  or  the  placing,  of  tiles, 
grates,  or  muitels,  will  be  made  by  the  manufacturers 
thereof  to  any  person  dealing  in  these  commodities,  unless 
such  person  belong  to  the  said  unincorporated  association, 

and  sfaaU  pay  or  cause  to  be  paid dollars  to  that 

organi£ati<m,  and  bind  themselyes  to  abide  by  its  constitu- 
tion and  by-laws ;  that  is  to  say,  that  no  one  who  is  a  member 
of  that  organization  shall  sell  to,  or  deal  with  or  deliver  to, 
any  person  engaged  in  the  business  of  buying,  selling,  or 
placing  tiles,  grates,  or  mantels  in  the  cities  of  San  Fran- 
cisco, Oakland,  Sacramento,  and  San  Jose,  and  other  cities 
in  this  state,  imless  such  person  shall  become  a  member  of 
(he  said  imincorporated  organization,  and  shall  agree  that 
in  their  general  business  of  selling  such  commodities  to  the 
general  public  they  shall  sell  them  at  such  prices  as  may  be 
arbitrarily  fixed  by  the  said  uninccH^rated  association. 
That,  prior  to  the  formation  of  that  organization,  plaintiffs 
were  doing  a  large  business  in  selling  tiles,  mantels,  and 
grates,  and  were  making  an  annual  profit  of  about  $5,000. 
That  plaintiffs  are  unable  to  join  the  said  organization,  be- 
cause, according  to  its  constitution  and  by-laws,  a  unanimous 
Tote  of  the  m^nbers  of  the  association  is  required  to  elect  a 
member  thereof,  and  certain  members  of  that  organization 
are  so  antagonistic  to  plaintiffs,  by  reason  of  business  differ- 
encels,  that  they  would  not  allow  tiiem  to  enter  the  organiza- 
tion; and  furttier,  the  rules  and  regulations  of  the  associa- 
tion require  that  members  must  keep  constantly  in  stock 
goods  to  the  yalue  of  $3,000,  and  there  are  times  when  plain- 
tiffs' stock  does  not  amount  to  that  yalue.  That,  if  [820] 
plaintiffs  join  said  association,  they  would  be  bound  to  sell 
their  wares  at  prices  arbitrarily  fixed  by  the  association,  and 
not  at  their  fair  market  yalue.  That  said  association  is 
illegal  and  yoid,  by  yirtue  of  the  act  of  congress  approved 
July  2, 1890,  and  by  joining  it  plaintiffs  would  be  goilty  of 
a  crime  und^  the  said  act.  That,  since  the  formation  of 
said  organization,  plaintiffs  haye  been  unable  to  purchase 
tiles,  mantels,  or  grates  from  any  of  the  defendants,  although 
they  haye  tendered  to  the  defendants  the  price  of  the  same. 
That  defendants  haye  refused  to  deliyer  any  tiles,  mantels, 
<^  grates  to  them  since  the  organization  of  said  association. 
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That,  about  the  time  of  the  formation  of  said  assodatioii, 
plaintiffs  had  placed  with  defendants  certain  orders  for  tiles; 
but  these  orders  were  not  filled,  but  were  canceled,  by  the 
parties  with  whom  they  had  been  placed,  for  the  reason  that 
plaintiffs  did  not  belong  to,  and  would  not  join,  said  organi- 
zation. That,  about  the  time  of  the  formation  of  the  asso- 
ciation, plaintiffs  had  placed  orders  for  tiles  with  the  Colum- 
bia Encaustic  Tile  Company,  which  canceled  plaintiffs' 
orders  because  plaintiffs  did  not  belong  to  the  Tile,  Mantel 
&  Grate  Association.  That  said  organization  is  within  the 
statute  of  the  51st  congress,  passed  and  approved  July  2, 
1890,  known  as  '^  Chapter  647,  Supplement  to  the  Revised 
Statutes  at  Large  of  the  United  States."  That,  by  reason  of 
the  monopoly  of  such  association,  plaintiffs  are  damaged  in 
the  sum  of  $10,000.  Plaintiffs  pray  for  treble  the  sum  of 
$10,000,  in  accordance  with  the  provisions  of  the  above- 
named  act,  and  for  further  equitable  relief. 

To  this  amended  complaint  the  defendants  W.  W.  Mon- 
tague &  Co.,  a  corporati<m;  the  Bush  &  Mallett  Company,  a 
corporation;  Mrs.  Mary  Bennett  and  John  H.  Schutte,  part- 
ners trading  as  Bennett  &  Schutte;  the  John  Stock  Sons,  a 
corporation;  Heavener  Meir;  Mangrum  &  Otter,  a  ccnrpora- 
tion;  and  the  Tile,  Mantel  &  Grate  Association, — ^filed  a 
demurrer.  The  grounds  of  this  demurrer  are:  That  the 
amended  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  defendants,  or  any  of  them. 
That  there  is  a  misjoinder  of  parties  defendant,  in  that  the 
Columbia  Encaustic  Tile  Company,  the  United  States  En- 
caustic Tile  Works,  the  Cambridge  Tile  Manufacturing 
Company,  the  Pittsburg  Tile  Company,  the  Trent  Tile  Com- 
pany, and  the  Star  Encaustic  Tile  Company,  Limited,  are 
all  improperly  made  and  joined  as  defendants  in  this  action. 
That  the  amended  complaint  is  uncertain,  (1)  in  that  it  does 
not  appear  therefrom  whether  the  plaintiffs  were  at  any  of 
the  times  mentioned  in  the  amended  complaint  engaged  in 
interstate  commerce;  (2)  in  that  it  cannot  be  asceartained 
therefrom  whether  the  acts  of  defendants  complained  of  in- 
terfere with  interstate  commerce  directly,  immediately,  or 
at  all;  (3)  in  that  it  cannot  be  ascertained  therefrom  with 
sufficient  certainty  whether  plaintiffs  have  been  damaged  in 
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the  sum  of  $10,000  or  at  alL  It  does  not  appear  from  the 
record  that  the  foreign  corporations  joined  as  defendants 
have  been  served  with  process,  and  they  have  made  no  ap- 
pearance. 

This  action  is  brought  under  the  provisions  of  an  act  of 
congress  dated  July  2,  1890,  and  entitled  "An  act  to  protect 
trade  and  com-  [821]  merce  against  unlawful  restraints  and 
monopolies."    26  Stat  209.    Section  7  of  this  act  provides: 

''Any  person  who  shall  he  injured  In  his  hnsiness  or  property  hy 
any  other  person  or  corporation,  by  reason  of  anything  forbidden  or 
declared  to  be  unlawful  by  this  act  may  sue  therefor  in  any  circuit 
court  of  the  United  States,  in  the  district  in  which  the  defendant  re- 
sides or  is  found,  without  respect  to  the  amount  in  controversy,  and 
shall  recover  three-fold  the  damages  by  him  sustained,  and  the  costs- 
of  suit  including  a  reasonable  attorney's  fee.'' 

It  is  contended  by  the  counsel  for  defendants  that  there  is 
a  misjoinder  of  parties  defendant  in  the  amended  complaint, 
in  that  certain  corporations  organized  and  doing  business 
in  states  other  than  this  state  have  been  joined  as  defendants 
in  this  action ;  such  corporations  being  residents  of  districts 
other  than  this,  and  not  found  within  this  district,  so  that 
no  service  of  process  can  be  made  upon  them,  and  themselves 
subjected  to  the  jurisdiction  of  the  court.  The  allegations 
of  the  amended  complaint  in  this  respect  are  as  follows: 

"AU  of  said  defendants  have  been  since  that  date,  and  are  now, 
carrying  on  business  in  the  state  of  California,  and  within  the  Juris- 
diction of  the  Northern  district  thereof." 

Defendants'  counsel  contend  that  these  allegations  are  not 
such  as  to  give  the  court  jurisdiction  over  such  defendants 
as  do  not  reside  in  this  district,  and  that,  as  the  defendant 
corporations  joined  with  them  reside  only  in  the  states  in 
which  they  have  been  respectively  organized,  they  can  only 
be  sued  in  their  own  districts.  It  is  contended  by  plaintiffs' 
counsel  that  the  defendants  who  have  demurred  are  estopped 
from  demurring  to  the  amended  complaint  upon  the  ground 
that  some  of  their  co-defendants  are  being  sued  in  the  wrong 
district,  since  th^  have  made  a  general  appearance,  and  by 
so  doing  have  lost  the  right  to  raise  the  question  that  there 
is  a  misjoinder  of  parties  on  these  grounds.  In  the  case  of 
Improvement  Co.  v.  Gibney^  160  U.  S.  217, 16  Sup.  Ct  272, 
40  L.  Ed.  401,  the  action  was  at  law,  and  the  court  discussed 
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the  effect  of  a  general  appearance  by  a  defendant  upon  a 
demurrer  by  the  same  defendant  based  upcHi  jurisdictional 
grounds.  L[i  this  case  the  complaint  alleged  that  the  plain- 
tiff was  incorporated  under  the  laws  of  New  Jersey,  and  was 
a  citizen  of  that  state,  and  that  all  the  defendants  were  citi- 
zens and  residents  of  the  state  of  Indiana.    ^  On  June  19, 

1890,  the  defendants  Gibney,  McElwaine,  and  Wheels,  by 
their  attorney,  entered  a  general  appearaaee,  but  Gibney 
neither  pleaded  nor  answered,  and  the  defendant  Hartley 
never  appeared  or  made  any  defense.    On  September  19, 

1891,  McElwaine  and  Wheeler  pleaded  in  abatement  that 
at  the  time  of  the  bringing  of  this  action,  and  ever  since, 
Gibney  and  Hartley  were  citizens  of  the  state  of  Pennsyl- 
vania, and  not  citizens  or  residents  of  the  state  of  Indiana, 
and  that  therefore  the  court  had  no  jurisdiction  of  the  case. 
The  plaintiff  demurred  to  this  plea  as  not  containing^  facts 
sufficient  to  constitute  a  cause  for  the  abatement  of  the  action. 
The  plaintiff  declining  to  plead  further,  but  electing  to  stand 
upon  its  demurrer  to  the  plea,  the  court  adjudged  that  the 
plaintiff  take  nothing  by  its  action,  and  that  the  defendant 
recover  costs.''  The  case  was  [832]  taken  to  the  supreme 
court  upon  a  writ  of  error.  Mr.  Justice  Gray  delivered  the 
opinion  of  the  court,  and  in  the  course  of  that  opinion  said, 
at  page  220,  160  U.  S.,  page  278, 16  Sup.  Ct.,  and  i)age  402, 
40L.Ed.: 

"  In  Smith  V.  Lyon,  133  U.  S.  815,  10  Sup.  Gt  308,  88  L.  Bd.  685, 
this  court  held  that  the  provision  of  the  act  of  1888  as  to  the  district 
in  which  a  suit  between  citizens  of  different  states  should  be  brouglit, 
required  such  a  suit,  In  which  there  was  more  than  one  plaintlfr  or 
more  than  one  defendant,  to  be  brought  in  the  district  in  whldi  all 
the  plaintiffs  or  all  the  defendants  were  inhabitanta.  When  there 
are  several  defendants,  some  of  whom  are,  and  some  of  whom  are  not, 
inhabitants  of  the  district  in  which  the  suit  is  brought,  the  question 
whetlier  those  defendants  who  are  IntiabitantB  of  the  district  maj 
take  the  objection,  if  the  nonresident  defendants  have  not  appear^ 
in  the  suit,  has  never  been  decided  by  this  court  Strong  reasons 
might  be  given  for  holding  that,  especiaUj  wbere^  as  In  this  caae,  an 
action  is  brought  against  the  principals  and  sureties  on  a  bond,  and 
one  of  the  principals  Is  a  nonresident  and  does  not  appear,  tSie  defend- 
ants who  do  come  in  may  object  at  the  proper  stage  <tf  the  i»oceedingB 
to  being  compelled  to  answer  the  euit  But  in  the  present  case  it  Is 
unnecessary  to  decide  that  question,  because  one  of  the  principals 
and  both  sureties,  being  all  the  defendants  who  pleaded  to  the  jurla- 
diction,  had  entered  a  general  appearance  long  before  th^  took  the 
objection  that  the  sureties  were  citizens  of  another  district  Defend- 
ants who  have  appeared  generally  in  the  action  cannot  even  object 
that  they  were  ttiemselves  Inhabitants  of  another  dlsMct  and,  of 
course,  cannot  object  that  others  of  the  deftodants  wtte  soeh." 
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The  judgment  of  the  circuit  court  was  reversed,  and  the 
case  remanded,  with  directions  to  sustain  the  demurrer  to 
the  plea. 

A  general  appearance,  therefore,  on  the  part  of  these  de- 
fendants, must  be  deemed  a  waiver  of  the  objection  of  a 
misjoinder  because  the  other  defendants  are  not  inhabitants 
of  this  district  C!ounsel  contend  that  they  have  not  made 
such  a  general  appearance,  but  have  demurred  specially  on 
the  ground  that  certain  defendants  are  improperly  joined 
with  them.  The  terms  of  the  demurrer  constitute  a  sufficient 
answer  to  this  contention. 

The  grounds  of  demurrer  are  not  confined  to  the  jurisdic- 
tion of  the  court,  but  the  merits  of  the  case  are  involved  in 
the  objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  In  the  case  of  Southern  Pac. 
Go.  V.  Denton,  146  U.  S.  202,  13  Sup.  Ct.  44,  36  L.  Ed.  942, 
the  question  of  special  appearance  was  considered.  The 
action  was  at  law,  and  was  brought  in  the  circuit  court  of  the 
United  States  for  the  Western  district  of  Texas.  The  peti- 
tion alleged  that  the  defendant  was  a  corporation  duly  incor- 
porated under  the  laws  of  the  state  of  Kentucky,  a  citizen 
of  the  state  of  Kentucky,  and  a  resident  of  El  Paso  county, 
in  the  state  of  Texas;  that  defendant  "  was  and  is  engaged 
in  the  business  of  running  and  propelling  cars  for  the  con- 
veyance of  freight  and  passengers  over  the  line  of  railway 
extending  eastwardly  from  the  city  of  El  Paso,  Texas,  into 
and  through  the  counties  of  El  Paso  and  Presidio,  and  the 
city  of  San  Antonio,  all  of  the  state  of  Texas;  that  the 
defendant  is  now  doing  business  as  aforesaid,  and  has  an 
agent  for  the  transaction  of  its  business  in  the  city  and 
county  of  El  Paso,  Texas,  to  wit,  W.  E.  Jessup."  The  plain- 
tiff resided  in  the  county  of  Red  River,  which  is  in  the 
Eastern  district  of  Texas.  Defendant,  by  leave  of  court, 
filed  a  document  desig-  [823]  nated  as  an  "answer  or  de- 
murrer," "  for  the  special  purpose,  and  no  other,  until  the 
question  herein  raised  is  decided,  of  objecting  to  the  juris- 
diction of  this  court,"  and  demurred  and  excepted  to  the 
petition  because,  upon  the  above  allegations,  "it  appears 
that  the  suit  ought,  if  maintained  at  all  in  the  state  of  Texas, 
to  be  brought  in  the  district  of  the  residence  of  the  plain- 


Digitized  by 


Google 


1004  98  FEDEBAL  BEPOBTBB,  828. 

Opinion  of  the  Court 

tiff,— that  is  to  say,  in  the  Eastern  district  of  Texas  ";  and 
the  defendant  prayed  judgment  whether  the  court  had  juris- 
diction. The  court  overruled  the  demurrer.  Defendant 
thereupon  answered  to  the  merits,  and,  judgment  being 
given  against  it,  sued  out  a  writ  of  error  in  the  United  States 
supreme  court  on  the  question  of  jurisdiction  only,  under 
the  act  of  February  25,  1889  (25  Stat.  693,  c  236).  Mr. 
Justice  Gray  said,  at  page  206,  146  U.  S.,  page  46,  13  Sup. 
Ct,  and  page  944,  36  L.  Ed. : 

"It  may  be  assamed  that  the  exemption  from  being  sued  in  any 
other  district  might  be  waived  by  ^e  corporation  by  appearing 
generally  or  by  answering  to  the  merits  of  the  action  without  first 
objectiing  to  the  Jurisdiction.    Railway  Co.  y.  McBride,  141  U.  S.  127, 

11  Sup.  Ct  082,  35  L.  Ed.  669;  Railway  Co.  y.  Com,  145  U.  &  693, 

12  Sup.  Ct  906,  36  L.  Ed.  829.  But  in  the  present  case  there  was 
no  such  wairer.  The  want  of  jurisdiction,  l)eing  apparent  on  the 
face  of  the  petition,  might  be  taken  advantage  of  by  demurrer,  and 
no  plea  in  abatement  was  necessary.  Coal  Co.  v.  Blatohford,  11 
Wall.  172,  20  L.  Ed.  179.  The  defendant  did  file  a  demurrer,  for 
the  special  and  single  purpose  of  objecting  to  the  jurisdiction;  and 
it  was  only  after  that  demurrer  had  been  overruled,  and  the  defend- 
ant had  excepted  to  the  overruling  thereof,  that  an  answer  to  the 
merits  was  filed." 

The  case  of  Railway  Co.  v.  McBride,  141  U.  S.  127,  130, 
11  Sup.  Ct.  982,  983,  35  L.  Ed.  659,  cited  in  Southern  Pac. 
Co.  T.  Denton^  supra^  was  also  an  action  at  law ;  and  the  only 
question  involved  was  what  constituted  a  general  appear- 
ance, and  its  effect  upon  the  jurisdiction  of  that  court  Mr. 
Justice  Brewer,  delivering  the  opinion  of  the  court,  said : 

"Assuming  that  service  of  process  was  made,  although  the  record 
contains  no  evidence  thereof,  and  that  the  defendant  did  not  volun- 
tarily appear,  its  first  appearance  was  not  to  raise  the  question  of 
jurisdiction  alone,  but  also  that  of  the  merits  of  the  case.  Its  de- 
murrer, as  appears,  was  based  on  three  grounds;  two  referring 
to  the  question  of  Jurisdiction,  and  the  third,  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  There  was 
therefore  in  the  first  instance  a  general  appearance  to  the  merits. 
If  the  case  was  one  of  which  the  court  could  take  jurisdiction,  such 
an  appearance  waives,  not  only  all  defects  in  the  service,  but  all 
special  privileges  of  the  defendant  in  respect  to  the  particular  court 
in  which  the  action  is  brought" 

In  the  case  at  bar  defendants  did  not  file  their  demurrer 
'^  for  the  special  and  single  purpose  of  objecting  to  the  juris- 
dicti(m,"  but  for  the  further  purpose  of  attacking  the  merits 
of  the  case  upon  the  facts  as  stated  in  the  complaint;  and 
this  last  issue  the  court  is  called  upon  to  decide  as  a  mate- 
rial question  in  controversy,  as  will  appear  hereafter.    The 
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appearance  of  defendants  demurring  in  this  action  must,  in 
view  of  these  authorities,  be  regarded  as  a  general  appear- 
ance, and  they  are  therefore  prevented  from  objecting  that 
their  co-defendants  are  improperly  joined,  with  them  on 
the  ground  that  they  are  being  sued  in  the  wrong  district. 

Considering  next  the  ground  of  demurrer  that  the 
amended  com-  [824]  plaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action:  The  statute  under  which  this 
action  is  brought  (26  Stat  209)  provides: 

"Section  1.  Byery  contract,  combination  in  the  form  of  trost  or 
otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce  among  the 
several  states  or  with  foreign  nations,  is  hereby  declared  to  be 
UlegaL    •    •    • 

**  Sec.  2.  EiVeiy  person  who  shall  monopolize  or  attempt  to  monopo- 
lise or  combine  or  conspire  with  any  other  person  or  persons  to  mon- 
opolize any  part  of  the  trade  or  commerce  among  the  several  states  or 
with  foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor.   •     •     • 

"  Sec.  3.  Every  contract,  combination  in  form  of  trost  or  otherwise, 
or  conspiracy  in  restraint  of  trade  or  commerce  in  any  territory  of 
the  United  States,  or  the  District  of  Columbia,  or  in  restraint  of  trade 
or  commerce  between  any  such  territory  and  another,  or  bett^een  any 
such  territory  or  territories  and  any  state  or  states  or  the  District  of 
Oolumbia,  or  with  foreign  nations,  or  between  the  District  of  Columbia 
and  any  state  or  states  or  foreign  nations,  is  hereby  declared  illegal." 

Defendants'  counsel  rely  upon  the  case  of  Anderson  v.  U. 
S.,  171  U.  S.  C04, 19  Sup.  Ct  50, 43  L.  Ed.  300,  as  supporting 
their  demurrer  upon  this  point.  The  bill  in  that  case  was 
filed,  under  the  direction  of  the  United  States  attorney  gen- 
eral, by  the  United  States  district  attorney  for  the  Western 
district  of  Missouri.  It  alleged,  among  other  things,  that 
defendants — 

•*  Have  unlawfully  entered  into  a  contract,  combination,  and  conspiracy 
in  restraint  of  trade  and  commerce  among  the  several  states  and 
with  foreign  nations,  in  this,  to  wit :  That  they  have  unlawfully  agreed, 
contracted,  combined,  and  conspired  to  prevent  all  other  persons  than 
members  of  the  Traders'  Live  Stock  Exchange,  as  aforesaid,  from 
buying  and  selling  cattle  upon  the  Kansas  City  market,  at  the  Kansas 
City  Stodc  Yards,  as  aforesaid;  that  the  commission,  firm,  person, 
partnership,  or  corporation  to  whom  said  cattle  are  consigned  at 
Kansas  City,  as  aforesaid,  is  not  permitted  to,  and  cannot,  sell  or 
dispose  of  said  cattle  at  the  Kansas  City  market,  as  aforesaid,  to 
any  buyer  or  speculator  at  the  Kansas  City  Stock  Tards,  unless  said 
buyer  or  speculator  is  a  member  of  the  Traders*  Live-Stock  Exchange, 
and  these  defendants,  and  each  of  them,  unlawfully  and  oppressively 
refuse  to  purchase  cattle,  or  In  any  manner  negotiate  or  deal  with  or 
buy  from  any  commission  merchant  who  shall  sell  or  purchase  cattle, 
from  any  speculator  of  the  said  Kansas  City  Stock  Yards  who  is  not 
a  member  of  the  said  Traders'  Live-Stock  Exchange;  that  by  and 
through  the  unlawful   agreement,   combination,   and  conspiracy   of 
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these  defendants,  the  business  and  traffic  in  cattle  at  the  said  Kan- 
sas City  Stock  Tarda  is  interfered  with,  hindered,  and  restrained,  thus 
entailing  extra  expense  and  loss  to  the  owner,  and  placing  an  ob- 
struction and  embargo  on  the  marketing  of  cattle  shij^^ed  from  the 
states  and  territories  aforesaid  to  the  Kansas  City  Stock  Tarda.** 

Mr.  Justice  Peckham,  in  the  course  of  the  opinion  of  the 
court,  says : 

*'  The  agreement  now  under  discussion  differs  radically  from  those 
of  V.  B.  V.  Jellico  Mountain  Coal  d  Coke  Co.  (O.  O.)  46  Fed.  482, 
12  L.  R.  A.  753;  U.  8.  r.  Coal  Dealers'  As^n  (O.  O.)  85  Fed.  252;  and 
U.  S,  V.  Addyston  Pipe  d  Steel  Co.,  29  a  a  A.  141,  85  Fed.  271.  The 
agreement  in  all  of  these  cases  provided  for  fixing  the  prices  of  the 
articles  dealt  in  by  the  different  companies;  being  In  one  case  iron 
pipe  for  gas,  water,  sewer,  and  other  purposes,  and  coal  in  the  other 
two  cases.  If  it  were  conceded  that  these  cases  wcfe  well  dedded, 
they  differ  so  materially  and  radically  in  their  nature  and  pappose 
from  the  case  under  consideration  that  they  form  no  basis  for  its 
decision.  This  association  does  not  meddle  with  prices,  and  its^ 
does  no  business.  In  refusing  to  recognize  any  yard  trader  who  Is 
not  a  member  of  the  exchange,  we  see  no  purpose  of  thereby  alfeedng^ 
or  in  any  manner  restraining,  interstate  commence,  which,  if  afftected 
at  all,  can  only  be  in  a  very  [886]  indirect  and  remote  manner.  The 
rule  has  no  direct  tendency  to  diminish  or  fai  any  way  liB9>ede  or  re- 
strnin  interstate  commerce  in  the  cattle  dealt  in  by  defendants. 
There  Is  no  tendency,  as  a  result  of  the  rule,  directly  or  indirectly,  to 
restrict  the  competition  among  defendants  for  the  class  of  cattle 
dealt  in  by  them.  Those  who  are  selling  the  cattle  have  the  market 
composed  of  defendants,  and  also  composed  of  the  representative 
buyers  of  all  the  packing  houses  at  Kansas  City,  and  also  of  the 
various  commission  merchants  who  are  constantly  buying  on  orders, 
and  of  those  who  are  buying  on  their  own  account  This  makes  a 
large  competition  wholly  outside  of  the  defendants.  The  owner  of 
cattle  for  sale  is  therefore  furnished  with  a  market  at  which  t)ie  com- 
petition of  buyers  has  a  broad  effect  All  yard  traders  have  the  op- 
portunity of  becoming  members  of  the  exchange,  and  to  tlms  obtahi 
all  the  advantages  thereof." 

The  allegations  of  the  amended  complaint  in  the  present 
case  are  that  the  members  of  the  Tile,  Mantel  &  Grate  Ajsso- 
ciation  have  conspired  and  combined  to  raise  the  prioes  of 
tiles,  mantels,  and  grates,  to  control  the  output  and  to  regu- 
late the  prices  of  these  commodities,  with  the  intent  of 
monopolizing  the  trade  and  conmierce  between  the  other 
states  and  California  in  regard  to  such  commodities,  as  well 
as  to  arbitrarily  fix  their  prices  independent  of  their  natural 
market  price.  It  will  be  seen,  therefore,  that  the  case  of  ^n- 
derson  v.  U.  S.  cannot  be  considered  as  applicable  to  the  case 
at  bar. 

The  case  of  U.  S.  v.  Jellico  Mountain  Coal  cfe  Coke  Co. 
(C.  C.)  46  Fed.  432, 12  L.  R.  A.  758,  is  more  in  point.    The 
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action  was  brought  under  the  antitrusjt  act  against  the  mem- 
bers of  the  Nashville  Coal  Exchange.  The  purpose  of  the 
agreement  in  that  case  was  to  establish  the  price  of  coal  at 
Nashville,  and  to  change  the  same  from  time  to  time.  Mem- 
bers found  guilty  of  selling  coal  at  a  less  price  than  the  price 
fixed  by  the  exchange,  either  directly  or  indirectly,  were 
fined  2  cents  per  bushel  and  $10  for  the  first  offense,  and  4 
cents  per  bushel  and  $20  for  the  second  offense.  Owners  or 
operators  of  mines  were  not  to  sell  or  ship  coal  to  any  per- 
sons, firms,  or  corporations  in  Nashville  who  were  not  mem- 
bers of  the  exchange,  and  dealers  were  not  to  buy  coal  from 
any  one  but  a  member  of  the  exchange.  The  court,  com- 
menting up<m  the  agreement  of  this  assoi^i^tion  of  coal  deal- 
ers, said: 

"  This  clearly  indicates  the  purpose  of  the  association  to  be  to  con- 
trol the  iHTlce  of  coal  in  the  Nashville  market  used  in  manufacturing 
and  in  steamboats  whenever  it  could ;  that  the  mines  of  coal  tributary 
to  Nashville  were  all  expected  to  become  members  of  the  exchange, 
whereupon  the  prices  of  coal  could  be  fixed  absolutely ;  and  the  neces- 
sary inference  from  this  declaration  and  the  entire  organic  structure 
of  the  body  is  that  it  felt  strong  enough  already  to  regulate  and  estab- 
lish the  prices  of  domestic  coal  hi  that  market  to  a  large  extent,  at 
least,  and  that  this  exchange  might  now  monopolize  the  business  of 
dealing  in  domestic  coal  in  the  Nashville  market,  and  in  the  future 
monopolize  by  and  confine  to  its  membership  the  entire  trade  in  coal 
at  that  point  It  seems  to  me  that  the  purposes  and  intention  of  the 
association  could  hardly  have  been  more  successfully  framed  to  fall 
within  the  provisions  of  the  act  of  July  2,  1800,  had  the  object  been  to 
organize  a  combination,  the  business  of  which  should  subject  it  to  the 
penalties  of  that  statute;  and  there  is  no  need  of  authorities  to  sus- 
tain such  view  of  the  case." 

In  the  case  of  U.  8.  v.  Coal  Dealer  a*  Assort  (C.  C.)  85  Fed. 
252,  the  bill  alleged  that  defendants  comprised  all  the  whole- 
sale dealers  handling  coal  in  San  Francisco,  and  that  they, 
together  with  certain  retail  dealers,  had  conspired  with 
intent  to  monopolize  the  coal  [836]  trade  and  commerce 
between  British  Cohimbia,  Washington,  and  Oregon,  to  the 
extent  of  the  coal  used  for  domestic  purposes  in  the  city  of 
San  Francisco.    It  was  said  by  this  court  in  that  case: 

'*  But  the  agreement  of  the  importers  and  wholesale  dealers,  which 
alone  gives  life  and  force  to  the  combination,  Is  directed  specifically  to 
the  maintenance  of  card  rates  for  certain  imported  coals,  by  name; 
and  it  is  this  agreement,  and  what  may  be  accomplished  under  it  by 
the  combination,  that  is  to  be  considered,  and  not  what  It  may  be 
doing  at  any  particular  time." 

10870^—8.  Doc.  Ill,  62-1,  vol  1 64 
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In  V.  S.  V.  Addyatan  Pipe  <&  Steel  Co.,  64  U.  S.  App.  723, 
29  C.  C.  A.  141,  and  85  Fed.  279,  the  United  States  began 
proceedings  in  equity  against  six  corporations  engaged  in 
the  manufacture  of  cast-iron  pipe  in  localities  in  Ohio, 
Kentucky,  Alabama,  and  Tennessee.  The  bill  of  complaint 
charged  the  defendants  with  a  combination  and  conspiracy 
in  unlawful  restraint  of  interstate  commerce.  It  appeared 
that  the  defendants,  who  were  manufacturers  and  vendors 
of  cast-iron  pipe,  entered  into  a  combination  to  raise  the 
price  of  pipe  for  all  the  states  west  and  south  of  New  York, 
Pennsylvania,  and  Virginia,  comprising  some  86  states  in 
all;  and,  to  carry  out  this  combination,  the  associated  de- 
fendants entered  into  an  agreement  which  provided  certain 
methods  of  procedure  in  dealing  with  the  public,  whereby 
competition  between  themselves  was  avoided  in  the  territory 
mentioned.  The  court,  in  an  able  opinion  reviewing  the 
whole  subject  of  the  law  relating  to  combinations  and  con- 
tracts in  restraint  of  trade,  arrived  at  the  conclusion  that  the 
association  of  the  defendants  was  a  contract,  combination, 
or  conspiracy  in  restraint  of  trade,  as  the  terms  are  to  be 
understood  under  the  act  of  July  2,  1890.  The  doctrine  of 
that  case  is  applicable  here.  The  allegations  charging  con- 
spiracy and  combination  to  raise  the  price  of  the  com- 
modities in  question,  and  of  an  agreement  by  the  member's 
of  such  combination  to  sell  these  commodities  at  such  prices 
as  shall  be  arbitrarily  fixed  by  the  combination  in  question, 
together  with  the  further  allegation  that  such  combination 
has  been  made  with  the  intent  of  monopolizing  trade  and 
commerce  between  California  and  other  states,  are  sufficient;, 
under  these  authorities,  to  bring  the  case  within  the  opera- 
tion of  the  provisions  of  the  Sherman  act.  Defendants' 
demurrer  upon  the  ground  of  the  insufficiency  of  the  facts 
stated  to  constitute  a  cause  of  action  cannot,  therefore,  be 
sustained. 

Defendants  also  demur  on  the  ground  of  uncertainty,  con- 
tending that  the  complaint  fails  to  show  that  defendants 
were  engaged  in  interstate  commerce,  or  that  their  acts 
directly  or  immediately  interfered  with  interstate  commerce, 
or  in  what  manner  plaintiffs  have  been  damaged,  or  at  alL 
Upon  consideration,  however,  this  ground  of  demurrer  does 
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not  appear  to  be  well  founded.  The  allegations  of  the 
complaint  are  obviously  free  from  uncertainty  in  these  par- 
ticulars, and  this  ground  of  demurrer  must  therefore  be 
denied.  The  demurrer  of  defendants  will  therefore  be  over- 
ruled. 


[211]  ADDYSTON  PIPE  AND  STEEL  COMPANY  v. 
UNITED  STATES.* 

APPEAL  FROM  THE  COURT  OF  APPEALS  FOR  THE  SIXTH  CIRCUIT. 

No.  51.     Argued  April  26,  27,  1890.~D«clded  December  4,  1899. 

[175  U.  S..  211.] 

Under  the  grant  of  power  to  Congress,  contained  in  Section  8  of  article 
I  of  the  Ck)nstltution,  "  to  regulate  commerce  with  Foreign  Nations 
and  among  the  several  States,  and  with  Indian  Tribes,"  that  body 
may  enact  such  legislation  as  shall  declare  void  and  prohibit  the  per- 
formance of  any  contract  between  individuals  or  corporations  where 
the  natural  and  direct  effect  of  such  a  contract  shall  be,  when  car- 
ried out,  to  directly  and  not  as  a  mere  incident  to  other  and  inno- 
cent purposes,  regulate  to  any  extent  jnterstate  or  foreign  com- 
merce. 

The  provision  in  the  Constitution  regarding  the  liberty  of  the  citizen  is 
to  some  extent  limited  by  this  commerce  clause ;  and  the  power  of 
Congress  to  regulate  interstate  commerce  comprises  the  right  to 
enact  a  law  prohibiting  the  citizen  from  entering  into  those  private 
oontracts  which  directly  and  substantially,  and  not  merely  indirectly, 
remotely,  Incidentally  and  collaterally,  regulate,  to  a  greater  or 
less  degree,  commerce  among  the  States. 

Interstate  commerce  consists  of  intercourse  and  traffic  between  the 
citizens  or  inhabitants  of  different  States,  and  includes  not  only  the 
transportation  of  persons  and  property  and  the  navigation  of  public 
waters  for  that  purpose,  but  also  the  purchase,  sale  and  exchange  of 
commodititf. 

The  power  to  regulate  interstate  commerce,  and  to  prescribe  the  rules 
by  which  It  shall  be  governed,  is  vested  in  Congress,  and  when  that 
body  has  enacted  a  statute  such  as  the  act  of  July  2,  1890,  a  647, 
entitled  "an  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  any  agreement  or  combination  which 

0  Bill  asking  for  a  preliminary  injunction  was  dismissed  by  the  Cir- 
cuit Court  for  the  Eastern  District  of  Tennessee  (78  Fed.,  712).  See 
p.  681.  Decree  reversed  and  defendants  perpetually  enjoined  by  the 
Circuit  Court  of  Appeals,  Sixth  Circuit  (86  Fed.,  271).  See  p.  772. 
This  latter  decree  was  modified  and  affirmed  by  the  Supreme  0>urt 
of  the  United  States  in  the  present  case  (175  U.  S.,  211). 
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dirtctly  operates,  not  alone  upon  the  mainif  acture,  but  upon  tbe  sale, 
transportation  and  delivery  of  an  article  of  interstate  commerce,  by 
preventing  or  restricting  its  sale,  thereby  regulates  interstate  com- 
merce to  that  extent,  and  thus  trenches  upon  the  power  of  tlie  na- 
tional legislature,  and  violates  the  statute. 

The  contracts  considered  in  this  case,  set  forth  in  the  statement  of 
facts  and  in  the  opinion  of  the  court,  relate  to  the  sale  and  trans- 
portation to  other  States  of  specific  articles,  not  incidentally  or  col- 
laterally, but  as  a  direct  and  immediate  result  of  the  combination 
entered  into  by  the  defendants;  and  they  restrain  the  manufactur- 
ing, purchase,  sale  or  exchange  of  the  manufactured  articles  among 
the  several  States,  and  enhance  their  value,  and  thus  come  within 
the  provisions  of  the  '*act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies." 

[818]  When  the  direct,  Immediate  and  intended  effect  of  a  contract  or 
combination  among  dealers  in  a  commodity  is  the  enhancement  of  its 
price,  it  amounts  to  a  restraint  of  trade  in  the  commodity,  even 
though  contracts  to  buy  it  at  the  enhanced  price  are  being  made. 

The  judgment  of  the  court  below,  which  perpetually  enjoined  the  de- 
fendants in  the  court  below  from  maintaining  the  combination  In 
cast-Iron  pipe  as  descril)ed  in  the  petition,  and  from  doing  any  busi- 
ness under  such  combination,  is  too  broad,  as  It  applies  equally  to 
commerce  which  is  wholly  within  a  State  as  well  as  to  that  which 
is  interstate  or  international  only. 

Although  the  jurisdiction  of  Congress  over  commerce  among  the  States 
is  full  and  complete,  it  is  not  questioned  that  it  has  none  over  that 
which  is  wholly  within  a  State,  and  therefore  none  over  combina- 
tions or  agreements  so  far  as  they  relate  to  a  restraint  of  such  trade 
or  commerce :  nor  does  it  acquire  any  jurisdiction  over  that  part  of 
a  combination  or  agreement  which  relates  to  commerce  wholly  within 
a  State,  by  reason  of  the  fact  that  the  combination  also  covenr  and 
regulates  conmierce  which  is  interstate.^ 

[44  h.  ed.,  136.1 » 

[The  power  of  Congress  to  regulate  interstate  or  foreign  commerce 
Includes  the  power  to  legislate  upon  the  subject  of  private  contracts 
in  respect  to  such  oommerca] 

[The  constitutional  guaranty  of  liberty  of  the  individual  to  enter 
into  private  contracts  does  not  limit  the  power  of  Congreas  so  as 
to  prevent  it  from  legislating  upon  tbe  subject  of  contracts  Id  re- 
straint of  interstate  or  foreign  commerce.] 

•  The  foregoing  syllabus  and  the  abstract  of  argument  c(H>yriglited, 
1809,  1900,  by  The  Banks  Law  PuMlshing  Ca 

^The  following  paragraphs  inclosed  in  brackets  comprise  the  ayl- 
labus  to  this  case  in  the  U.  S.  Supreme  Court  Reports,  Boek  44^ 
pw  ISa  Copyrighted,  1900,  by  The  Lawyers'  Co-Operative  Publish- 
ing Ca 
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[An  agreement  or  combination  between  eorporatlQns  engaged  In  tbe 
manufacture,  sale,  and  transportation  of  lion  pipe,  under  wblcJi 
tbey  enter  into  public  bidding  for  contracts,  not  in  truth  as  com- 
petitors, but  under  an  arrangement  which  eliminates  all  competition 
between  them  for  the  contract,  and  permits  one  of  their  number  to 
make  bis  ewn  bid,  while  the  others  are  required  to  bid  over  him,  is 
in  violation  of  the  anti-trust  act  of  Congress  of  July  2,  1680,  ao  far 
as  it  applies  to  sales  for  delivery  beyond  the  state  in  which  the  sale 
is  made.] 

[A  combination  may  illegally  restrain  trade  by  preventing  competi- 
tion for  contracts  and  enhancing  prices,  although  It  does  not  pre- 
vent tbe  letting  ef  any  particular  contract] 

[A  oorablnadoo  to  restrain  competition  in  proposals  for  contracts  for 
tlie  sale  of  certain  articles  which  are  to  be  delivered  in  the  state  in 
which  some  of  the  parties  to  the  combination  reside  and  carry  on 
business  is  not,  so  far  as  those  members  are  concerned,  in  violation 
of  the  anti-trust  law  of  Congress,  although  the  contract  may  be 
awarded  to  some  party  outside  the  -state  aa  the  lowest  bidder.] 

This  proceeding  was  commenced  in  behalf  of  the  United 
States,  under  the  so-called  anti-trust  act  of  Congress,  of  July 
2, 1890,  c.  647,  26  Stat.  209.  It  was  undertaken  for  the  pur- 
pose of  obtaining  an  injunction  perpetually  enjoining  the  six 
corporations,  who  were  made  defendants,  and  who  were  en- 
gaged in  the  manufacture,  sale  and  transportation  of  iron 
pipe  at  their  respective  places  of  business  in  the  States  of 
their  residence,  from  further  acting  under  or  carrying  on  the 
combination  alleged  in  the  petition  to  have  been  entered  into 
between  them,  and  which  was  stated  to  be  an  illegal  and  un- 
lawful one,  under  the  act  above  mentioned,  because  it  was  in 
restraint  of  trade  and  conmierce  among  the  States,  etc. 

The  trial  court  dismissed  the  petition,  78  Fed.  Rep.  712,  but 
upon  api)eal  to  the  Circuit  Court  of  Appeals  the  judgment  of 
the  court  below  was  reversed  with  instructions  to  enter  a. 
decree  for  the  United  States  perpetually  enjoining  defend- 
ants from  maintaining  the  combination  in  cast-iron  pipe  as 
described  in  the  petition,  and  from  doing  any  business  under 
such  combination.  54  U.  S.  App.  723.  The  six  defendants 
are  The  Addyston  Pipe  and  Steel  Company  of  Cincinnati, 
Ohio;  Dennis  Long  &  Company,  of  Louisville,  Kentucky; 
The  Howard-Harrison  ton  Company,  of  Bessemer,  Ala- 
bama ;  The  Anniston  Pipe  and  Foimdiy  Company,  of  Annis- 
ton,  Ala-  1218]  bama;  The  South  Pittsburg  Pipe' Works,  of 
South  Pittsburg,  Tennessee,  and  The  Chattanooga  Foundry 
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and  Pipe  Works,  of  Chattanooga,  Tennessee;  one  company 
l)eing  in  the  State  of  Ohio,  one  in  Kentucky,  two  in  Alabama 
and  two  in  Tennessee, 

The  following  are  in  substance  the  facts  upon  which  the 
judgment  of  the  Circuit  Court  of  Appeals  rested,  as  stated  in 
the  record : 

It  was  charged  in  the  petition  that  on  the  28th  of  Decem- 
ber, 1894,  the  defendants  entered  into  a  combination  and  con- 
spiracy among  themselves,  by  which  they  agreed  that  there 
should  be  no  competition  between  them  in  any  of  the  States 
or  Territories  mentioned  in  the  agreement,  (comprising  some 
thirty-six  in  all,)  in  regard  to  the  manufacture  and  sale  of 
cast-iron  pipe,  and  that  in  obedience  to  such  agreement  and 
combination,  and  to  carry  out  the  same,  the  defendants  had 
since  that  time  operated  Uieir  shops  and  had  been  selling  and 
shipping  the  pipe  manufactured  by  them  into  other  States 
and  Territories,  under  contracts  for  the  manufacture  and  sale 
of  such  pipe  with  citizens  of  such  other  States  and  Territo- 
ries. There  was  to  be  a  "  bonus  '*  charged  against  the  manu- 
facture of  the  pipe,  to  the  extent  set  forth  in  the  agreements 
and  to  be  paid  as  therein  stated.  The  whole  agreement  was 
charged  to  have  been  entered  into  in  order  to  enhance  the 
price  for  the  iron  pipe  dealt  in  by  the  defendants. 

The  petition  prayed  that  all  pipe  sold  and  transported 
from  one  State  to  another,  under  the  combination  and  con- 
spiracy described  therein,  be  forfeited  to  the  petitioner  and 
be  seized  and  confiscated  in  the  manner  provided  by  law,  and 
that  a  decree  be  entered  dissolving  the  unlawful  conspiraq^ 
of  defendants  and  perpetually  enjoining  them  from  operating 
under  the  same  and  from  selling  said  cast-iron  pipe  in  ac- 
cordance therewith  to  be  transported  from  one  State  into 
another. 

The  defendants  filed  a  joint  and  separate  demurrer  to  the 
petition  in  so  far  as  it  prayed  for  the  confiscation  of  goods  in 
transit,  on  the  ground  that  such  proceedings  under  the  anti- 
trust act  are  not  to  be  had  in  a  court  of  equity,  but  in  a  court 
of  law.  In  addition  to  the  demurrer,  the  defendants  filed  a 
joint  and  separate  answer,  in  which  they  admitted  the  exist- 
[214]  ence  of  an  association  between  them  for  the  purpose  of 
avoiding  the  great  losses  they  would  otherwise  sustain,  due  to 
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ruinous  competition  between  defendants,  but  denied  t^iat 
their  association  was  in  restraint  of  trade,  state  or  interstate, 
or  that  it  was  organized  to  create  a  monopoly,  and  denied 
that  it  was  a  violation  of  the  anti-trust  act  of  Congress. 

Testimony  in  the  form  of  affidavits  was  submitted  by  peti- 
tioner and  defendants,  and  by  stipulation  it  was  agreed  that 
the  final  hearing  might  be  had  thereon. 

From  the  minutes  of  thd  association,  a  copy  of  which  was 
put  in  evidence  by  the  petitioner,  it  appeared  that  prior  to 
December  28,  1894,  the  Anniston  C!ompany,  the  Howard- 
Harrison  Company,  the  Chattanooga  Company  and  the  South 
Pittsburg  Company  had  been  associated  as  the  Southern 
Associated  Pipe  Works.  Upon  that  date  the  Addyston  Com- 
pany and  Dennis  Long  &  Co.  were  admitted  to  membership, 
and  the  following  plan  was  then  adopted : 

**  First  The  bonuses  on  the  first  90,000  tons  of  pipe  secured  in  any 
territory,  16"  and  smaller,  shall  be  divided  equally  among  six  shops. 

'*  Second.  The  bonuses  on  the  next  75,000  tons,  30"'  and  smaller, 
sizes  to  be  divided  among  five  shops.  South  Pittsburg  not  partici- 
pating. 

*'  Third.  The  bonuses  of  the  next  40,000  tons,  86"  and  smaller,  sises 
to  be  divided  among  four  shops,  Anniston  and  South  Pittsburg  not 
participating. 

'*  Fourth.  The  bonus  on  the  next  15,000  tons,  consisting  of  all  sizes 
of  pipe,  shall  be  divided  among  three  shops,  Chattanooga,  South  Pitts- 
burg and  Anniston  not  participating. 

**  The  above  decision  is  based  on  the  following  tonnage  of  capacity : 

South  Pittsburg 15,000  tons. 

Anniston    _30,000  tons. 

Chattanooga   40,000  tons. 

Bessemer  45,000  tons, 

Louisville    45,000  tons. 

Cincinnati    45,000  tons. 

[215]  **  When  the  220,000  tons  have  been  made  and  shipped  and  the 
bonuses  divided  as  hereafter  provided,  the  auditor  shall  set  aside  into 
a  reserve  fund  all  bonuses  arising  from  the  excess  of  shipments  over 
220,000  tons,  and  shall  divide  the  same  at  the  end  of  the  year  among 
the  respective  companies  according  to  the  percentage  of  the  excess  of 
tonnage  they  may  have  shipped  (of  the  sizes  made  by  them)  either 
in  pay  or  free  territory.  It  is  also  the  intention  of  this  proposition 
that  the  bonuses  on  all  pipe  larger  than  36  inches  in  diameter  shall  be 
divided  equally  between  the  Addyston  Pipe  and  Steel  Company, 
Dennis  Long  &  Co.  and  the  Howard-Harrison  Company. 

"  It  was  thereupon  resolved : 

"  First  That  this  agreement  shall  last  for  two  years  from  the  date 
of  the  signing  of  same,  until  December  31,  1896. 

**  Second.  On  any  question  coming  before  the  association  requiring 
a  vote,  it  shall  take  five  affirmative  votes  thereon  to  carry  said  ques- 
tion, each  member  of  this  association  being  entitled  to  but  one  vote. 

"Third.  The  Addyston  Pipe  and  Steel  Company  shall  handle  the 
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business  of  the  gas  aikl  witter  compaaies  of  Cindnnati,  Ohio,  Coving- 
ton and  Newport,  Ky.,  and  pay  the  l)oua8  hereafter  mentioned,  and 
the  balance  of  the  parties  to  this  agreebtent  shall  bid  on  such  work 
sach  reasonable  prices  as  they  shall  dictate. 

'*  Fourth.  Dennis  Long  &  Company,  of  Louisyllle,  E^y.,  shall  handle 
Louisville,  Ky.,  Jeffersonvllle,  Ind.,  and  New  Albany,  Ind.,  fnrnishing 
all  the  pipe  for  gm  and  water  works  in  above-named  cities. 

"Fifth.  The  Anniston  Pipe  and  Foundry  Company  shall  handle 
Anniston,  Ala.,  and  Atlanta,  Oa.,  fumlf^ing  all  pipe  for  gas  and 
water  companies  in  above-named  cities. 

"Sixth.  The  Chattanooga  Foundry  and  Pipe  Works  shall  handle 
Chattanooga,  Tenn.,  and  New  Orleans,  La.,  fumfshliig  all  gas  and 
water  pipe  in  above-named  cities. 

"  Seventh.  The  Howard-Harrison  Iron  Company  shall  handle  Bes- 
semer and  Blfmington,  Ala.,  and  St  Louis,  Mo.,  furnishing  all  pXve 
for  gas  and  water  companies  in  the  [910]  above-named  cities;  extra 
Iwnus  to  l>e  put  on  Bast  St  Louis  and  Madison,  111.,  so  as  to  protect 
the  prices  named  for  St  Louis,  Mo. 

"Eighth.  South  Pittsburg  Pipe  Woiks  shall  handle  Omaha,  Neb., 
on  all  sizes  required  by  that  city  during  the  year  of  189G,  conferring 
with  the  other  companies  and  cooperating  wil^  thetai;  thereafter 
they  shall  handle  the  gas  and  water  companies  of  Omaha,  Neb.,  on 
such  sizes  as  they  make. 

"Note. — It  is  understood  that  all  the  shops  who  are  members  of 
this  association  shall  handle  the  business  of  the  gas  and  water  com- 
panies of  the  cities  set  apart  for  them,  including  all  siaes  of  pipe 
made  by  them. 

"The  following  bonuses  were  adopted  for  the  different  States  as 
named  below:  All  railroad  or  culvert  pipe  or  pipe  for  any  drainage 
or  sewerage  purposes  on  12"  and  larg^  sises  shipped  ipto  bonus  t»- 
ritory  shall  pay  a  bonus  of  $1.00  per  ton.  On  all  sizes  below  12^'  and 
shipped  into  •bonus  territory*  for  the  purposes  above  named,  there 
shall  be  a  bonus  of  $2.00  per  ton. 

List  of  Bonuses. 

Alabama $3  00  8.  D $2  00        Ky $2  ()0 

B'gham,  Ala...  2  00  Florida 1  00       La 3  00 

Anniston,  Ala..  2  00  Georgia 2  00        Miss 4  00 

Mobile,  Ala....  1  00  Atlanta,  Ga....  2  00        Mo 2  00 

Arizona  Ter 3  00  Ga.  coast  p'te  . .  100        Montana 3  00 

California 1  00  Idaho 2  00        Nebraska 3  00 

Colorado 2  00  Nev 3  00        N.  Mex 3  00 

Ind.  Ter 3  00  Oklahoma 3  00       S.  C 1  00 

NorthC 1  00  Wis 2  00        Minn 2  00 

Tenn.|    eatit    of 

CMand 2  00  Texas,  interior.  3  00 

Tenn.,  mid<ll(> 

and  west 3  00  Texas  coast 1  00 

Illinois,  except  Madison  and  East  St.  Lonis,  as  previously  provided.  2  00 

Wyoming 4  00  Wash'ton  Ter  ..  1  00        Utah 4  00 

Oregon 1  00  Michigan 1  50       Indiana 2  00 

Ohio 1  50  West  Va 1  00       Iowa 2  00 

N.D .2  00  Kansas 2  00 

All  otiier  territory  free. 

"On  motion  of  Mr.  UeweUyn,  the  bonuses  on  all  city  work  as 
specially  resenred  shall  be  ^.00  per  ton.** 

[217]  I'he  States  for  sale  in  which  bonuses  had  to  be  paid 
into  the  association  were  called  "  pay  "  territory  as  distin- 
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guished  from  "  free  '*  lerritory  in  which  defendants  were  at 
liberty  to  make  sales  without  restriction  and  without  paying 
any  bonus. 

The  by-laws  provided  for  an  auditor  of  the  association, 
whose  duty  it  was  to  keep  account  of  the  busintss  done  by 
each  shop  both  in  pay  and  free  territory.  On  the  Ist  and 
16th  of  each  month  he  was  required  to  send  to  each  shop  ^^  a 
statement  of  all  shipments  reported  in  the  previous  half 
month,  with  a  balance  sheet  showing  the  total  amount  of  the 
premiums  on  shipments,  the  division  of  the  same  and  debt 
credit  balance  of  each  company." 

The  system  of  bonuses  as  a  means  of  restricting  competi- 
tion and  maintaining  prices  was  not  successful.  A  change 
was  therefore  made  by  which  prices  were  to  be  fixed  tor  each 
contract  by  the  association,  and  except  in  reserved  cities,  the 
bidder  was  determined  by  competitive  bidding  of  the  mem- 
bers, the  one  agreeing  to  give  the  highest  bonus  for  division 
among  the  others  getting  the  contract.  The  plan  was  em- 
bodied in  a  resolution  passed  May  27,  1895,  in  the  words 
following : 

"  Wbereas,  the  system  now  in  operation  in  this  association  of  hav- 
ing a  fixed  bonus  on  the  several  States  has  not  In  Its  operation  re- 
sulted in  the  advancement  in  the  prioea  of  pipe  as  was  tmtioipaied^ 
ewcept  in  reserved  cities,  and  some  further  action  is  imperatively  nec- 
essary in  order  to  accomplish  the  ends  for  which  this  association  was 
fdrmed:  Therefore,  be  it  resolved,  that  from  and  after  the  first  day 
of  June,  that  all  competition  on  the  pipe  lettings  shall  take  place 
among  the  various  pipe  shops  prior  to  the  said  letting.  To  accomplish 
this  purpose  it  is  proposed  that  the  six  competitive  shops  have  a  rep- 
resentative board  located  at  some  central  city  to  whom  all  Inquiries 
for  pipe  shall  be  referred,  and  said  board  shall  fix  the  price  at  which 
said  pipe  shall  be  sold,  and  bids  talcen  from  the  respective  shops  for 
the  privilege  of  handling  the  order,  and  the  party  securing  the  order 
shall  have  the  protection  of  all  the  other  shops." 

In  pursuance  of  the  new  plan  it  was  further  agreed  "  that 
all  parties  to  this  association  having  quotations  out  shall 
f318]  notify  their  customers  that  the  same  will  be  with- 
drawn by  June  1,  1895,  if  not  previously  accepted,  and  upon 
all  business  accepted  on  and  after  June  1st  bonuses  shall 
be  fixed  by  the  committee." 

At  the  meeting  of  December  19,  1895,  it  was  iiK)ved  and 
carried  that  upon  all  inquiries  for  prices  from  "reserved 
cities  "  for  pipe  required  during  the  year  of  1896,  prices  and 
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bonuses  should  be  fixed  at  a  regular  or  called  meeting  of  the 
principals. 

At  the  meeting  of  December  20, 1895,  the  plan  for  division 
of  bonuses  originally  adopted  was  modified  by  making  the 
basis  the  tdtal  amounts  shipped  into  ^^  pay  "  territory  rather 
than  the  totals  shipped  into  "  pay  "  and  "  free  *'  territory. 

To  illustrate  the  mode  of  doing  business  the  following 
excerpt  from  the  minutes  of  the  meetings  of  December  20, 
1895,  February  14,  1896,  and  March  13,  1896,  is  given: 

"  It  was  moved  to  seU  the  519  pieces  of  20"'  pipe  from  Omaha,  Neb., 
for  $23.40,  delivered.  Carried.  It  was  moved  that  Annlstou  partici- 
pate In  the  bonus  and  the  job  be  sold  over  the  table.  Carried.  Pur- 
suant to  the  motion,  the  519  pieces  of  20"  pipe  for  Omaha  was  sold  to 
Bessemer  at  a  premium  of  $8. 

"  Moved  that  *  bonus '  on  Anniston's  Atlanta  water  works  contract 
be  fixed  at  $7.10,  provided  freight  is  $1.60  a  ton.    Carried." 

An  illustration  of  the  manner  in  which  ^  reserved  '*  cities 
were  dealt  with  may  be  seen  in  the  case  of  a  public  letting  at 
St  Louis.  On  February  4,  1896,  the  water  department  of 
that  city  let  bids  for  2800  tons  of  pipe.  St.  Louis  was  "  re- 
served" to  the  Howard-Harrison  Company  of  Bessemer,  Ala- 
bama. The  price  was  fixed  by  the  association  at  $24  a  ton, 
and  the  bonus  at  $C.50.  Before  the  letting  the  vice  president 
of  this  company  wrote  to  the  other  members  of  the  association 
under  date  of  January  24, 1896,  as  follows : 

••  I  write  to  say  that  in  view  of  the  fact  that  I  do  not  as  yet  know 
what  the  drayage  will  be  on  this  pipe,  I  prefer  that  If  any  of  you 
find  it  necessary  to  put  In  a  bid  without  going  to  St  Louis,  please 
bid  not  less  than  $27  for  the  pipe,  and  2|  [219]  cents  per  pound  for 
the  specials.  I  would  also  like  to  know  as  to  which  of  you  would 
find  it  convenient  to  have  a  representative  at  the  letting.  It  will  be 
necessary  to  have  two  outside  bidders." 

The  contract  was  let  to  the  Howard-Harrison  Company  of 
Bessemer,  at  $24,  who  allowed  the  Shickle,  Harrison  and 
Howard  Company,  a  pipe  company  of  St  Louis,  not  in  the 
association,  but  having  the  same  president  as  the  Howard- 
Harrison  Company  of  Bessemer,  to  fill  part  of  the  order. 
The  only  other  bidders  were  the  Addsrston  Pipe  and  Steel 
Company,  and  Dennis  Long  &  Co.,  the  former  bidding  $24.87 
and  the  latter  $24.57.  The  evidence  shows  that  the  Chatta- 
nooga foundry  could  have  furnished  this  pipe,  delivered  in 
St.  Louis,  at  from  $17  to  $18,  and  could  have  made  a  profit 
on  it  at  that  price.    The  record  is  full  of  instances  of  a  similar 
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kind,  in  which,  after  the  successful  bidder  had  been  fixed  by 
the  ^^  auction  pool,"  or  had  been  fixed  by  the  arrangement  as 
to  "  reserve  "  cities,  the  other  defendants  put  in  bids  at  the 
public  letting  as  high  as  the  selected  bidder  requested,  in 
order  to  give  the  appearance  of  active  competition  between 
defendants. 

In  January,  1896,  after  the  auction  pool  had  been  in  opera- 
tion for  more  than  six  months,  the  Chattanooga  Company 
wrote  a  letter  to  its  representative  in  the  central  committee. 
The  letter  is  dated  January  2, 1896,  and  is  as  follows: 

''Dear  Sib:  Referring  to  our  policy  for  1896,  In  bidding  on  pipe, 
we  have  had  this  matter  under  consideration  for  some  time  past,  and 
from  the  information  obtained  from  Mr.  Thornton's  statement  as  to 
the  amount  of  business  done  last  year  In  pay  territory  and  from  esti- 
mates that  we  have  made  for  business,  that  will  come  into  that  ter- 
ritory for  1896,  we  have  been  able  to  determine  to  what  point  we  could 
bid  on  work  and  take  contracts,  and  if  bonus  Is  forced  above  this 
point,  let  it  go  and  take  the  bonus.  We  note  from  your  letter  of  yes- 
terday that  you  have  sized  up  the  situation  in  its  essential  points,  and 
it  agrees  exactly  with  our  ideas  on  ttie  subject  It  is  useless  to  argue 
that  Howard-Harrison  Iron  Co.,  [220]  Cincinnati,  and  other  shops, 
who  have  been  bidding  bonuses  of  $6  or  $8  per  ton,  can  come  out  and 
make  any  money  if  they  continue  to  bid  such  bonus.  In  the  case 
of  the  Howard-Harrison  Iron  Co.,  people  on  Jacksonville,  Fla.  The 
truth  of  the  business  is  they  are  losing  money  at  the  prices  they  bid 
f6r  this  work.  If  they  take  the  contract  at  $19  delivered,  it  will  only 
net  $16  at  the  shop  after  they  have  paid  pack  the  bonus  of  $4.75;  if 
they  should  continue  to  buy  all  the  pipe  that  goes  up  to  such  figures 
as  they  have  paid  for  Jacksonville  and  other  points,  they  would  wreck 
their  shop  in  a  few  months.  However,  they  of  course  calculate  this 
bonus  will  be  returned  to  them  on  work  taken  by  other  shops.  We 
are  very  much  pleased  with  the  bonus  that  has  been  paid  and  we 
only  hope  they  will  keep  it  up  as  it  is  only  money  in  our  pockets.  As 
long  as  there  is  no  money  to  us  let  them  make  the  pipe,  as  we  shall 
continue  to  do  so. 

**  For  the  present  you  will  adopt  the  following  basis : 

"  On  16"  and  under  standard  weights,  $14.25  at  shop. 

-  On  18"  and  36"  standard  weights,  $13. 

••  On  16"  and  under  light  weights,  $14.50  to  $14.75  at  shop. 

"  That  is.  you  will  bid  all  over  $13,  $14.25  and  $14.50  on  work.  If 
we  get  work  at  these  prices  it  will  be  satisfactory.  If  the  others  run 
bonus  above  this  point  let  them  take  it,  as  it  will  be  more  money  to 
us  to  take  the  bonus. 

"We  note  Mr.  Thornton's  report  of  average  premiums  from  June 
Ist  to  December,  that  the  average  was  $3.63.  The  average  bonuses 
that  are  prevailing  to-day  are  $7  to  $8.  We  cannot  expect  this  to 
continue,  and  we  think  your  estimate  of  $6  ton  average  bonus  is 
high — as  we  do  not  believe  the  premiums  of  '96  will  average  that 
price,  unless  there  is  a  decided  change  for  the  better  in  bushiess.  We 
find  there  were  sold  and  shipped  into  pay  territory  from  January  1, 
1895,  to  date,  Including  the  40,000  tons  of  old  business  that  did  not  pay 
a  bonus,  about  188,000  tons,  and  we  think  a  very  conservative  esti- 
mate of  sUpments  into  this  territory  will  amount  to  fully  200,000 
this  year;  more  than  that,  probably  overrun  240,000  tons,  from  tt^ 
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fact  tlint  the  city  of  Chicago  and  several  Mber  placM  that  annuallj 
use  large  quantities  of  pipe  were  not  in  the  market  [SSI]  last  year, 
or  last  season,  from  the  fact  thst  they  were  out  of  fmidB.  On  tlie 
basis  as  given  you  above,  if  the  demand  akoold  reach  220U0OO  tona, 
which  would  give  us  our  entire  40,000  tons,  provided  we  did  no  busi- 
ness, then  the  association  would  pay  us  the  average  '  bonus,'  wlrieh 
might  be  fhHn  $3^  to  $5  on  our  40,000.  If  we  cannot  secure  busi- 
ness in  '  pay  territory '  at  paying  prices,  we  think  we  will  be  able  to 
dispose  of  our  output  in  *free  territory,'  and  of  course  make  wmae 
profit  on  that 

**At  the  prices  that  Howard-Harrison  people  paid  for  Jacksonville, 
Des  Plalnes  and  one  or  two  other  points,  they  are  loeing  fRNS  |tUM) 
to  $3  per  ton,  that  is,  provided  *  bonuses '  would  not  be  returned  to 
them.  Therefore  when  business  goes  at  a  loss,  we  are  willing  that 
other  shops  make  it." 

Another  letter  was  written  by  the  ^ame  oompany  pending 
a  trouble  over  a  letting  at  Atlanta.  The  Anniston  Company 
to  whom  Atlanta  had  been  ^^  reserved  "  made  its  bid  fso  high 
($21)  that  a  Philadelphia  pipe  firm,  R.  B.  Wood  &  C!o.,  had 
been  able  to  underbid  the  Ajmiston  Oompany  in  qn4e  cft  dif- 
ference in  freights.  All  the  bids  had  been  rejected  as  too 
high,  and  upon  a  second  letting  Anniston^  hvA  fms  $1.25  « 
ton  less,  and  the  job  was  awarded  to  it  The  charge  was 
then  made  by  Atlanta  pn'sone  tbst  there  was  a  ^  tmst ''  or 
"  combine.^  This  was  vigorously  denied.  The  letter  of  the 
CSiattanooga  Company  evoked  by  this  difficulty  was  dated 
February  25, 1896,  and  reads  as  follows: 

*•  Gentlembn  :  We  are  In  receipt  of  a  carbon  copy  of  your  favor  of 
the  24th  Instant  to  T,  B.  Nichols,  Y.  P.,  in  reflerence  to  Atlanta,  Oa. 
We  certainly  regret  that  the  matter  has  assumed  its  present  shape, 
and  that  B.  D.  Wood  &  Company  should  make  a  lower  bid  by  one  dol- 
lar a  ton  than  the  southern  shops.  Yon  know  we  have  always  been 
opposed  to  special  customers  and  'reserred  cities,'  we  do  not  think 
that  it  is  the  right  principle  and  we  belleye  if  the  present  association 
continues,  that  all  special  customers  and  '  reserred  cities '  should  be 
wiped  out;  there  Is  no  good  reason  why  we  should  be  allowed  to 
handle  New  Orleans,  you  Atlanta,  Howard-Har-  1228]  rison  Iron  Co., 
St  Louis,  or  South  Pittsburg,  Omaha.  We  are  not  In  the  business  to 
award  special  privileges  to  any  foundry,  and  we  believe  that  the  re- 
sult would  be  more  benefit  to  all  concerned  If  all  business  was  made 
competitive.  It  Is  hardly  right,  and  we  believe  if  you  will  think  over 
the  matter  carefully  you  will  concede  it,  for  us  to  be  put  Into  apposi- 
tion of  being  unable  to  make  prices  or  furnish  pipe  for  the  city  of 
Atlanta,  when  we  have  always  heretofore  had  a  large  share  of  their 
trade.  We  cannot  explain  our  position  to  the  Atlanta  people  and  we 
consider  It  Is  detrimental  to  our  business,  and  think  no  combination 
should  have  the  power  to  force  us  into  such  a  position.  The  same 
argument  will  apply  with  you  as  to  New  Orleans,  St  Louis  and  otber 
places.  We  think  this  matter  should  be  considered  seriously  .and  some 
action  taken  that  will  result  In  reestablishing  ourselves  (1  mean  the 
four  southern  shops)  in  the  confidence  of  the  Atlanta  people.  'Wis- 
tar,  R.  D.  Wood  &  Companj^'s  man,  has  no  doubt  told  them  M  about 
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our  association,  or  as  nmeb  as  he  ooold  guess,  and  has  worked  up  a 
very  bitter  feeling  against  us.  The  very  fact  that  you  have  been  pro- 
tected and  have  had  all  their  business  for  the  past  two  years  Is  proof 
to  them  that  such  a  *  oombination '  exists,  and  they  state  that  if  they 
find  out  positively  that  we  are  working  together,  they  will  never  re- 
ceive a  bid  from  any  one  of  us  again.  We  cannot  afford  to  leave 
these  people  under  that  impression,  and  something  ought  to  be  done 
that  would  disprove  Mr.  Wistar^s  statement  to  them.  We  believe 
that  all  business  ought  to  be  competitive.  The  fact  that  certain  shops 
have  certain  cities  'reserved'  is  all  based  upon  mere  sentiment,  and 
no  good  reason  exists  why  it  should  be  so.  We  believe  that,  as  a 
general  thing,  we  have  had  our  prices  entirely  too  high,  and  espe- 
cially da  we  belleive  this  has  been  the  case  as  to  prices  in  *  reserved 
cities.  The  prices  made  at  St  Louis  and  Atlanta  are  entirely  out  of  all 
reason,  and  the  result  has  been  and  always  will  be,  when  high  prices 
are  naimed,  to  ooeate  a  bad  feeling  and  an  agitation  aginst  the  *  com- 
bination.' There  is  no  reason  why  Atlanta,  New  Orleans,  St  Louis  or 
Omaha  should  be  made  to  pay  higher  prices  for  their  pipe  than  other 
placsa  near  [88>]  them,  who  do  oat  use  amytblng  like  the  amount  of 
pipe  and  whose  trade  is  not  as  desirable  for  many  other  reasons. 
There  Is  no  sentiment  existing  with  us  in  reference  to  Atlanta,  as  we 
would  aa  soon  sail  our  pipe  anjnvhere  else,  only  as  stated  above,  it  is 
wrong  in  principle  that  we  should  be  forced  to  give  up  Atlanta  or  any 
other  point  for  no  good  reason  that  we  know  of." 

It  appears  quite  clearly  from  the  prices  at  which  the  Chat- 
tanooga and  Uie  South  Pittsburg  Companies  offered  pipe  in 
"  free  "  territory  that  any  price  which  would  net  them  from 
$13  to  $15  a  ton  at  their  foundries  would  give  them  a  profit. 
Pipe  was  freely  offered  by  the  defendants  in  "  free  "  territory 
more  than  five  hundred  miles  from  their  foundries  at  less 
prices  than  their  representative  boards  fixed  prices  for  jobs 
let  in  cities  in  "  pay  ^  territory  nearer  to  defendants'  foundries 
by  three  hundred  miles  or  more. 

The  defendants  adduced  many  affidavits  of  a  formal  type, 
chiefly  from  persons  who  had  been  buying  pipe  from  defend- 
ants and  other  companies,  who  testified  in  a  general  way  that 
the  prices  at  which  the  pipe  had  been  offered  by  defendants 
all  over  the  country  had  been  reasonable,  but  in  not  one  of 
the  affidavits  was  any  attempt  made  to  give  figures  as  to  cost 
of  production  and  freight,  and  in  not  a  single  case  were  the 
specific  instances  shown  by  the  evidence  for  the  petitioner 
disputed. 

There  was  some  evidence  as  to  the  capacity  of  the  defend- 
ants' mills.  The  division  of  bonuses  was  based  on  an  aggre- 
gate yearly  output  of  220,000  tons,  but  there  are  averments 
in  the  answer  that  indicate  that  this  was  not  a  statement  of 
the  actual  limit  of  capacity,  but  was  only  taken  as  a  standard 
of  rastricted  output  upon  which  to  calculate  an  equitable 
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division  of  bonuses.  Nowhere  in  the  large  mass  of  affidavits 
is  there  any  statement  of  the  fcr  diem  capacity  of  the  defend- 
ants' mills.  Taking  their  aggregate  capacity,  however,  as 
220,000  tons,  that  of  the  other  mills  in  the  "  pay  "  territory 
was  170,600  tons,  and  that  of  the  mills  in  the  "  free  "  terri- 
tory was  348,000  tons,  according  to  the  affidavit  of  the  chief 
officer  of  one  of  the  defendants.  Of  the  non-association  mills 
in  the  [221]  "  pay  "  territory  one  was  at  Pueblo,  Colorado, 
another  was  in  the  state  penitentiary  at  Waco,  Texas,  and  a 
third  in  Oregon.  Their  aggregate  annual  capacity  was 
45,500  tons.  Another  non-association  mill  was  the  Shickle, 
Howard-Harrison  mill  of  St.  Louis,  Missouri,  with  a  capacity 
of  12,000  tons.  John  W.  Harrison,  who  was  president  of 
this  company,  was  also  president  of  the  Howard-Harrison 
mill  at  Bessemer,  Alabama,  which  was  a  member  of  the  asso- 
ciation, and  it  appears  that  an  order  taken  by  the  Bessemer 
mill  at  St.  Louis  was  partly  filled  by  the  St.  Louis  milL 
The  other  mills  in  the  "  pay  "  territory  were  one  at  Columbus, 
Ohio,  w  ith  an  annual  capacity  of  30,000  tons,  one  at  Cleve- 
land, Ohio,  of  60,000  tons,  one  at  New  Comerstown,  in  north- 
eastern Ohio,  of  8000  tons,  and  one  at  Detroit,  Michigan,  of 
15,000  tons,  and  their  aggregate  annual  capacity  was  113,000 
tons.  In  the  "  free  "  territory  there  was  one  mill  in  eastern 
Virginia  with  an  annual  capacity  of  16,000  tons,  four  mills 
in  eastern  Pennsylvania  with  a  capacity  of  87,000  tons,  three 
mills  in  New  Jersey  with  a  capacity  of  210,000  tons,  and 
two  mills  at  New  York,  one  at  Utica  and  another  at  Buffalo, 
with  an  aggregate  capacity  of  35,000  tons. 

The  evidence  was  scanty  as  to  rates  of  freight  ui)on  iron 
pipes,  but  enough  appeared  to  show  that  the  advantage  in 
freight  rates  which  the  defendants  had  over  the  large  pipe 
foundries  in  New  York,  eastern  Pennsylvania  and  New  Jer- 
sey in  bidding  on  contracts  to  deliver  pipe  in  nearly  all  of  the 
"  pay  "  territory  varied  from  $2.00  to  $6.00  a  ton,  according 
to  the  location. 

The  defendants  filed  the  affidavits  of  their  managing  offi- 
cers, in  which  they  stated  generally  that  the  object  of  their  as- 
sociation was  not  to  raise  prices  beyond  what  was  reasonable, 
but  only  to  prevent  ruinous  competition  between  defendants 
which  would  have  carried  prices  far  below  a  reasonable  point; 


Digitized  by 


QiOo^z 


ADDYSTON  PIPE  &  STEEL  CO.  V.  UNITED  STATES.     1021 
Argument  for  Appellants. 

that  the  bonuses  charged  were  not  exorbitant  profits  and  addi- 
tions to  a  reasonable  price,  but  they  were  deductions  from  a 
reasonable  price  in  the  nature  of  a  penalty  or  burden  intended 
to  curb  the  natural  disposition  of  each  member  to  get  all  ihe 
business  possible  and  more  than  his  due  proportion;  that  the 
prices  fixed  by  the  association  were  always  reasonable  and 
[3S6]  were  always  fixed,  as  they  must  have  been,  with  refer- 
ence to  the  very  active  competition  of  other  pipe  manufactur- 
ers for  every  job;  that  the  reason  why  they  sold  pipe  at  po 
much  cheaper  rates  in  the  "  free  "  territory  than  in  the  "  pay  ^ 
territory  was  because  they  were  willing  to  sell  at  a  loss  to 
keep  their  miUs  going  rather  than  to  stop  them;  that  the 
prices  at  a  city  like  St.  Louis,  in  which  the  specifications 
were  detailed  and  precise,  were  higher  because  pipe  had  to  be 
made  especially  for  the  job  and  they  could  not  use  stock  on 
hand. 

Mr.  Frank  Spurlock  (with  whom  was  Mr.  Foster  V.  Brovm 
on  his  brief)  and  Mr.  John  W.  Warrington  for  appellants, 
cited  in  their  briefs:  Printing  and  Numerical  Reg.  Go.  v. 
Sampson^  L.  R.  19  Eq.  462,  465 ;  RotisUlon  v.  Rousillon^  14 
Ch.  Div.  351,  865;  Natiojial  Benefit  Co.  v.  Union  Hospital 
Go.^  45  Minnesota,  272;  Oregon  Steam  Navigation  Co.  v. 
Winsor^  20  Wall.  64,  68;  Oakdale  Manufacturing  Co.  v, 
Garat,  18  R.  I.  484;  Tode  v.  Gross,  127  N.  Y.  480;  Shrainka 
V.  ScharringJiausen,  8  Mo.  App.  522 ;  Beal  v.  Chase,  31  Michi- 
gan, 490;  Dolph  v.  Troy  Laundry  Machinery  Co.,  28  Fed. 
Rep.  553;  S.  C,  138  U.  S.  617;  Kellogg  v.  Larkin,  3  Pinney, 
(Wisconsin,)  123;  Dueher  Watch  Case  Manufacturing  Co. 
V.  E.  Howard  Watch  <&  Clock  Co.,  35  U.  S.  App.  16 ;  Central 
Shade  Roller  Co.  v.  Cushman,  143  Mass.  353;  Diamond 
Match  Co.  V.  Roeber,  106  N.  Y.  473;  Leslie  v.  Lorillard, 
110  N.  Y.  519;  Gills  v.  Baltimore  Gas  Co.,  130  U.  S.  396; 
United  States  v.  Trans  Missouri  Freight  Ass^n,  166  U.  S. 
290;  Eastman  v.  Clark,  53  N.  H.  276;  Mayrant  v.  Marston, 
67  Alabama,  453;  Fay  v.  Davidson,  13  Minnesota,  523; 
Wickens  v.  Evans,  3  Younge  &  Jervis,  318 ;  Nat.  Benefit  Co. 
V.  Union  Hospital  Co.,  45  Minnesota,  272 ;  Hullard  v.  MU- 
ler,  27  Michigan,  15 ;  Rollins  v.  Shelly  County  Taxing  Dis- 
trict, 120  U.  S.  489;  Emert  v.  Missouri.  156  U.  S.  296:  Asher 
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V.  Texas,  128  U-  S.  129;  Stoutenbwgh  v.  Hermick,  129  U.  S- 
141;  Br0man  v.  TUusviUe,  153  U.  &  289,  307;  Hopkins  ▼. 
United  States^  171  U.  S.  578;  Bohn  Manufacturing  Co.  v. 
J7€>2^,54MiimeeoU,223;  United  States  y.E.C.  Knight  Co^ 
156  U.  S.  1;  Brown  v.  Maryland,  12  Wheat  419;  5te^« 
[S86]  Freight  Taa  case,  15  Wallace,  232;  Coe  v.  ^'imZ,  116 
U.  S.  517;  Kidd  v.  Pearson,  128  U.  S.  1;  TFeZ^w  v.  Missouri, 
91  U.  S.  275;  In  re  Greene,  52  Fed.  Eep-  IM;  Paui  V.  Ftr- 
ginia,  8  Wall.  168;  ^eW?  Bights  cases,  109  U.  S.  3;  In  re 
Debs,  158  U.  S.  564;  Scudder  v.  iZniw  A^o^'i  Bank,  91  U.  S. 
406;  United  States  v.  De  Witt,  9  WalL  41;  License  Tax 
cases,  5  WalL  462;  In  re  Rakrer,  140  U.  S.  545;  Patterson  v. 
Kentucky,  97  U.  S.  501;  Barron  v.  Baltimore,  7  Pet  243; 
Mofuyngahda  Nav.  Co.  v.  Z/ni^  ^Stefe*,  148  U.  S,  312; 
Munsi  V.  lUinois,  94  U.  S.  113;  Budd  v.  A^w  Zori,  143  U-  S. 
517;  United  States  y.  Joint  Trafjic  Association,  171  U.  S 
505;  Anderson  v.  United  States,  171  U.  S.  604;  N.  T.,  Lake 
Erie  dk  Western  Railroad  v.  Pennsylvania,  158  U.  S.  431; 
Pittshvrgh  dk  Southern  Coal  Co.  v.  Bates^  156  U-  S.  577; 
Adams  Express  Co.  y.  Ohio,  165  U.  S.  194;  S.  C,  166  U.  S. 
185;  Brennan  v.  TitusvUle,  153  U.  S.  289;  Pettibone  ▼. 
United  States,  148  U.  S.  197;  PoweU  v.  Pennsylvania,  127 
V.  8.  678;  Railroad  Co.  y.  Richmond,  19  WalL  584;  Munn  y. 
Illinois,  94  U.  S.  113;  Dow  v.  Beidehnan,  125  U.  S.  680; 
Budd  Y.  New  York,  143  U.  S.  517;  Packet  Co.  y.  Keokuk,  96 
U.  S.  80;  AUgeyer  v.  Louisiana,  166  U.  S.  578;  Butchers^ 
Union  Co.  y.  Crescent  City  Co.,  Ill  U.  S-  746;  Boyd  y. 
United  States,  116  U.  S.  616. 

Mr.  Solicitor  General  for  the  United  States. 

Mr.  Juoticb  Peckham,  after  stating  the  case,  delivered  the 
opinion  of  the  court 

The  foregoing  statement,  which  has  been  mainly  taken 
from  that  preceding  the  opinion  of  Circuit  Judge  Taft,  de- 
livered in  this  case  in  the  Circuit  Court  of  Appeals,  com- 
prises, as  we  think,  all  that  is  essential  to  the  discussion  of 
the  questions  arising  in  this  case,  and  we  believe  the  state- 
ment to  be  fully  borne  out  as  to  the  facts,  by  the  evidence  set 
f  <nth  in  the  record. 
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Assuming,  for  the  purpose  of  the  argument,  that  the  con- 
tract in  question  herein  does  directly  and  substantially  op- 
erate as  a  restraint  upon  and  as  a  regulation  of  interstate 
commerce,  it  is  yet  insisted  by  the  appdlants  at  the  threshold 
of  the  [227]  inquiry  that  by  the  true  construction  of  the 
Constitution,  the  power  of  Congress  to  regulate  interstate 
commerce  is  limited  to  its  protection  from  acts  of  interfer- 
ence by  state  legislation  or  by  means  of  regulations  made 
imder  the  authority  of  the  State  by  some  political  subdivision 
thereof,  including  also  Congressional  power  over  common 
carriers,  elevator,  gas  and  water  companies,  for  reasons  stated 
to  be  peculiar  to  such  carriers  and  companies,  but  that  it  does 
not  include  the  general  power  to  interfere  with  or  prohibit 
private  contracts  between  citizens,  even  though  such  con- 
tracts have  interstate  commerce  for  their  object,  and  result 
in  a  direct  and  substantial  obstruction  to  or  regulation  of 
that  commerce. 

This  ailment  is  founded  upon  the  assertion  that  the  reason 
for  vesting  in  Congress  the  power  to  regulate  commerce  was 
to  insure  uniformity  of  regulation  against  conflicting  and  dis- 
criminating state  legislation ;  and  the  further  assertion  that 
the  Constitution  guarantees  liberty  of  private  contract  to  the 
citizen  at  least  upon  commercial  subjects,  and  to  that  extent 
the  guaranty  operates  as  a  limitation  on  the  power  of  Congress 
to  regulate  commerce.  Some  remarks  are  quoted  from  the 
opinions  of  Chief  Justice  Marshall,  in  Gibbons  v.  Ogden^  9 
AVheat.  1,  and  Brovm  v.  Maryland^  12  Wheat.  419,  and  from 
the  opinions  of  other  justices  of  this  court  in  the  cases  of  TJie 
State  Freight  Tax^  15  Wall.  232,  275;  Railroad  Company  v. 
Richmond^  19  WalL  584,  589 ;  Welton  v.  Missouri^  91  U.  S. 
275,  280;  Mobile  County  v.  Kimhall,  102  U.  S.  691,  697,  and 
Kidd  V.  Pearson^  128  U.  S.  1,  21,  all  of  which  are  to  the  effect 
that  the  object  of  vesting  in  Congress  the  power  to  regulate 
interstate  OMnmeroe  was  to  insure  uniformity  of  regulation 
against  conflicting  and  discriminating  state  legislation.  The 
further  remark  is  quoted  from  Railroad  Company  v.  Rich- 
m^ond^  supra^  that  the  power  of  Congress  to  regulate  com- 
merce was  never  intended  to  be  exercised  so  as  to  interfere 
with  private  contracts  not  designed  at  the  time  they  were 
made  to  create  impediments  to  such  commerce.    It  is  added 

10870*^—S.  Doc.  Ill,  62-1,  vol  1 65 
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that  the  proof  herein  shows  that  the  contract  in  this  case  was 
not  so  designed. 

It  is  undoubtedly  true  that  among  the  reasons,  if  not  the 
1228]  strongest  reason,  for  placing  the  power  in  Congress  to 
regulate  interstate  commerce,  was  that  which  is  stated  in  the 
extracts  from  the  opinions  of  the  court  in  the  cases  above 
cited. 

The  reasons  which  may  have  caused  the  framers  of  the 
Constitution  to  repose  the  power  to  regulate  interstate  com- 
merce in  Congress  do  not,  however,  affect  or  limit  the  extent 
of  the  power  itself. 

In  Gibbons  v.  Ogden^  (mpra^)  the  power  was  declared  to 
be  complete  in  itself,  and  to  acknowledge  no  limitations  other 
than  are  prescribed  by  the  Constitution. 

Under  this  grant  of  power  to  Congress,  that  body,  in  our 
judgment,  may  enact  such  legislation  as  shall  declare  void  and 
prohibit  the  performance  of  any  contract  between  individuals 
or  corporations  where  the  natural  and  direct  effect  of  such 
a  contract  will  be,  when  carried  out,  to  directly,  and  not  as  a 
mere  incident  to  other  and  innocent  purposes,  regulate  to  any 
substantial  extent  interstate  commerce.  (And  when  we  speak 
of  interstate  we  also  include  in  our  meaning  foreign  com- 
merce.) We  do  not  assent  to  the  correctness  of  the  propo- 
sition that  the  constitutional  guaranty  of  liberty  to  the 
individual  to  enter  into  private  contracts  limits  the  power 
of  Congress  and  prevents  it  from  legislating  upon  the  subject 
of  contracts  of  the  class  mentioned. 

The  power  to  regulate  interstate  commerce  is,  as  stated  by 
Chief  Justice  Marshall,  full  and  complete  in  Congress,  and 
there  is  no  limitation  in  the  grant  of  the  i)ower  which  excludes 
private  contracts  of  the  nature  in  question  from  the  jurisdic- 
tion of  that  body.  Nor  is  any  such  limitation  contained  in 
that  other  clause  of  the  Constitution  which  provides  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law.  It  has  been  held  that  the  word  "  liberty,'* 
as  used  in  the  Constitution,  was  not  to  be  ccmfined  to  the 
more  liberty  of  person,  but  included,  among  others,  a  right 
to  enter  into  certain  classes  of  contracts  for  the  purpose  of 
enabling  the  citizen  to  carry  on  his  business.  AUgeyer  t. 
Louisiana^  165  U.  S.  578;  United  States  v.  Joint  Traffto 
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Association^  171  U.  S.  605,  572.  But  it  has  never  been,  and 
in  our  opinion  ought  not  to  be,  held  that  the  word  included 
[229]  the  right  of  an  individual  to  enter  into  private  con- 
tracts upon  all  subjects,  no  matter  what  their  nature  and 
wholly  irrespective  (among  other  things)  of  the  fact  that 
they  would,  if  performed,  result  in  the  regulation  of  inter- 
state commerce  and  in  the  violation  of  an  act  of  Congress 
upon  that  subject  The  provision  in  the  Constitution  does 
not,  as  we  believe,  exclude  Congress  from  legislating  with  re- 
gard to  contracts  of  the  above  nature  while  in  the  exercise  of 
its  constitutional  right  to  regulate  commerce  among  the 
States.  On  the  contrary,  we  think  the  provision  regarding 
the  liberty  of  the  citizen  is,  to  some  extent,  limited  by  the  com- 
merce clause  of  the  Constitution,  and  that  the  power  of  Con- 
gress to  regulate  interstate  commerce  comprises  the  right  to 
enact  a  law  prohibiting  the  citizen  from  entering  into  those 
private  contracts  which  directly  and  substantially,  and  not 
merely  indirectly,  remotely,  incidentally  and  collaterally, 
i-egulate  to  a  greater  or  less  degree  commerce  among  the 
States. 

We  cannot  so  enlarge  the  scope  of  the  language  of  the 
Constitution  regarding  the  liberty  of  the  citizen  as  to  hold 
that  it  includes  or  that  it  was  intended  to  include  a  right  to 
make  a  contract  which  in  fact  restrained  and  regulated  inter- 
state commerce,  notwithstanding  -Congress,  proceeding  under 
the  constitutional  provision  giving  to  it  the  power  to  reg- 
ulate that  commerce,  had  prohibited  such  contracts. 

While  imfriendly  or  discriminating  legislation  of  the  sev- 
eral States  may  have  been  the  chief  cause  for  granting  to 
Congress  the  sole  power  to  regulate  interstate  commerce,  yet 
we  fail  to  find  in  the  language  of  the  grant  any  such  limita- 
tion of  that  power  as  would  exclude  Congress  from  legislat- 
ing on  the  subject  and  prohibiting  those  private  contracts 
which  would  directly  and  substantially,  and  not  as  a  mere 
incident,  regulate  interstate  commerce. 

If  certain  kinds  of  private  contracts  do  directly,  as  already 
stated,  limit  or  restrain,  and  hence  regulate  interstate  com- 
merce, why  should  not  the  power  of  Congress  reach  those 
contracts  just  the  same  as  if  the  legislation  of  some  State  had 
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enacted  the  provisions  contained  in  them  ?  The  private  con- 
tracts may  in  truth  be  as  far  reaching  in  their  effect  upon 
[230]  interstate  commerce  as  would  the  legislation  of  a  single 
State  of  the  same  character. 

In  the  Dehs  case^  158  U.  S.  564,  it  was  said  by  Mr.  Justice 
Brewer,  speaking  for  the  court:  "It  is  curious  to  note  the 
fact  that  in  a  large  proportion  of  the  cases  in  respect  to  inter- 
state commerce  brought  to  this  court  the  question  presented 
was  of  the  validity  t)f  state  legislation  in  its  bearing  upon 
interstate  commerce,  and  the  uniform  course  of  decision  has 
been  to  dechire  that  it  is  not  within  the  competency  of  a  State 
to  legislate  in  such  a  manner  as  to  obstruct  interstate  com- 
merce. If  a  State,  with  its  recognized  power  of  sovereignty, 
is  impotent  to  obstruct  interstate  commerce,  can  it  be  that 
any  mere  voluntary  association  of  individuals  within  the 
limits  of  that  State  has  a  power  which  the  State  itself  does 
not  possess?" 

"What  sound  reason  can  be  given  why  Congress  should  have 
the  power  to  interfere  in  the  case  of  the  State,  and  yet  have 
none  in  the  case  of  the  individual?  Commerce  is  the  impor- 
tant subject  of  consideration,  and  anything  which  directly 
obstructs  and  thus  regulates  that  commerce  which  is  carried 
or  among  the  States  whether  it  is  state  legislation  or  private 
contracts  between  individuals  or  corporations,  should  be  sub- 
ject to  the  power  of  Congress  in  the  regulation  of  that 
commerce. 

The  power  of  Conj^ress  over  this  subject  seems  to  us  mudi 
more  important  and  necessary  than  the  liberty  of  the  citizen 
to  enter  into  contracts  of  the  nature  above  mentioned,  free 
from  the  control  of  Congress,  because  the  direct  results  of 
such  contracts  might  be  the  regulation  of  commerce  among 
the  States,  possibly  quite  as  effectually  as  if  a  State  had 
passed  a  statute  of  like  tenor  as  the  contract 

The  liberty  of  contract  in  such  case  would  be  nothing  more 
than  the  liberty  of  doing  that  which  would  result  in  the  regu- 
lation, to  some  extent,  of  a  subject  which  from  its  genei»l  and 
great  importance  has  been  granted  to.  Congress  as  the  |>roper 
representative  of  the  nation  at  large.  Regulation,  to  any  sub- 
stantial extent,  of  such  a  subject  by  any  other  power  than 
that  of  Congress,  after  Congress  has  itself  acted  thereon,  even 
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[S81]  though  »)oh  regulation  is  effected  by  means  of  private 
contracts  between  individuak  or  corporations,  is  illegal,  and 
we  ard  unaware  of  any  reason  why  it  is  not  as  objectionable 
when  attempted  by  individuals  as  by  the  State  itself.  In 
both  cases  it  is  an  attempt  to  regulate  a  subject  which,  for  the 
purpose  of  regulation,  has  been,  with  some  exceptions,  such 
as  are  stated  in  Mobile  C<yunty  v.  Kimball^  102  U.  S.  691,697 ; 
Morgan  v.  Louisiana^  118  U.  S.  455,  465 ;  Bovmian  v.  Chicago 
dh  N.  W.  Railway,  125  U.  S.  465;  Western  Union  Telegraph 
Go.  V.  JameSj  162  U.  S.  650,  655,  exclusively  granted  to  Con- 
gress; and  it  is  essential  to  the  proper  execution  of  that  power 
that  Congress  should  have  jurisdiction  as  much  in  the  one 
case  as  in  the  other. 

It  is,  indeed,  urged  that  to  include  private  contracts  of  tliis 
description  within  the  grant  of  this  power  to  Congress  is  to 
take  from  the  States  their  own  power  over  the  subject,  and 
to  interfere  with  the  liberty  of  the  individual  in  a, manner 
and  to  an  extent  never  contemplated  by  the  framers  of  the 
Constitution,  and  not  fairly  justified  by  any  language  used  in 
that  instrument.  If  Congress  has  not  the  power  to  legislate 
upon  the  subject  of  contracts  of  the  kind  mentioned,  because 
the  constitutional  provision  as  to  the  liberty  of  the  citizen 
limits,  to  that  extent,  its  power  to  regulate  interstate  com- 
merce, then  it  would  seem  to  follow  that  the  several  States 
have  that  power,  although  such  contracts  relate  to  interstate 
commerce,  and,  more  or  less,  regulate  it.  If  neither  Congi*ess 
nor  the  state  legislatures  have  such  power,  then  we  are 
brought  to  the  somewhat  extraordinary  position  tiiat  there 
is  no  authority,  state  or  national,  which  can  legislate  upon 
tl^  subject  of  or  prohibit  such  contracts.  This  cannot  be  the 
case. 

If  it  should  be  held  that  Congress  has  no  power  and  the 
state  legislatures  have  full  and  complete  authority  to  thus 
far  regulate  interstate  ccmmierce  by  means  of  their  control 
ovw  private  contracts  between  individuals  or  corporations, 
then  the  legislation  of  the  different  States  might  and  prd^ably 
would  differ  in  regard  to  the  matter,  according  to  what  each 
State  might  regard  as  its  own  particular  interest  One  State 
[282]  might  condemn  all  kinds  of  contracts  of  the  class  de- 
scribed, while  another  might  permit  the  making  of  all  of 
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them,  while  still  another  might  permit  some  and  prohibit 
others,  and  thus  great  confusion  would  ensue,  and  it  would  be 
difficult  in  many  cases  to  know  just  what  law  was  applicable 
to  any  particular  contract  regarding  and  regulating  interstate 
commerce.  At  the  same  time  contracts  might  be  made  betwerai 
individuals  or  corporations  of  such  extent  and  magnitude  as 
to  seriously  affect  commerce  among  the  States,  lliese  con- 
sequences would  seemingly  necessarily  follow  if  it  were  de- 
cided that  the  state  legislatures  had  control  over  tlie  subject 
to  the  extent  mentioned. 

It  is  true,  so  far  as  we  are  informed,  that  no  state  legisla- 
ture has  heretofore  authorized  by  affirmative  legislation  the 
making  of  contracts  upon  the  matter  of  interstate  cmmieree 
of  the  nature  now  under  discussion.  Nor  has  it,  in  terms, 
condemned  them.  The  reason  why  no  state  legislation  upon 
the  subject  has  been  enacted  has  probably  been  because  it 
was  supposed  to  be  a  subject  over  which  state  legislatures 
had  no  jurisdiction.  If  it  should  be  decided  that  t^y  have, 
then  the  course  of  legislation  of  the  different  States  on  this 
subject  would  probably  be  as  varied  as  we  have  already 
indicated. 

On  the  other  hand,  if  it  be  true  that  in  no  event  could  a 
state  legislature  enact  a  law  affirmatively  authorizing  <nich 
contracts,  (even  if  0)ngress  had  no  jurisdiction  over  the  sub- 
ject,) because  in  so  doing  it  would  to  a  greater  or  l^;s  extent 
itself  thereby,  though  indirectly,  regulate  interstate  com- 
merce, then  the  question  whether  such  contracts  were  legal 
without  legislative  sanction  would  depend  upon  the  decisions 
of  the  various  state  courts  having  jurisdiction  in  the  cases, 
and  in  that  event,  as  the  same  question  might  arise  in  dif- 
ferent States,  there  would  be  great  probability  of  inconsis- 
tent and  contradictory  decisions  among  the  courts  of  the  dif- 
ferent States,  and  that,  too,  upon  questions  of  contracts 
amounting  to  the  regulation  of  interstate  commerce.  It  is 
true  that  imder  our  system  of  government  there  are  numerous 
subjects  over  which  the  States  have  exclusive  jurisdiction, 
resulting  in  the  enact-  [233]  ment  of  different  laws  upon  the 
same  subject  in  various  States,  and  also  in  varying  and  in- 
consistent judicial  judgments  in  the  different  States  upon 
the  same  subject    That  condition  has  never  been  regarded 
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as  an  end  in  itself  desirable.  It  undoubtedly  results  in  some 
confusion  as  to  the  law  applicable  to  the  particular  case,  and 
in  many  instances  thereby  increases  the  co5t.  and  renders 
doubtful  the  result  of  the  litigation  arising  under  such  cir- 
cumstances. They  are  results  and  the  necessary  accompani- 
ment of  the  division  of  sovereignty  between  the  States  on  ihe 
one  hand  and  the  Federal  Government  on  the  other,  and  yet 
the  enormous  and  inestimable  benefits  arising  from  the  ex- 
istence of  separate,  independent  and  sovereign  States  have 
completely  submerged  the  comparatively  minor  evils  of  in- 
consistent judgments  and  different  laws  upon  many  of  the 
subjects  over  which  the  States  have  exclusive  jurisdiction. 
But  upon  the  matter  of  interstate  and  foreign  commerce  and 
the  proper  regulation  thereof,  the  subject  being  not  alone 
national  but  international  in  its  character,  the  great  impor- 
tance of  having  but  one  source  for  the  law  which  regulates 
that  commerce  throughout  the  length  and  breadth  of  the 
land  cannot  in  our  opinion  be  overestimated.  Each  State  in 
that  event  would  have  complete  jurisdiction  over  the  com- 
merce which  was  wholly  within  its  own  borders,  while  the 
jurisdiction  of  Congress,  under  the  provisions  of  the  C!onstitu- 
tion,  over  interstate  commerce  would  be  paramount,  and 
would  include  therein  jurisdiction  over  contracts  of  the  na- 
ture we  have  been  discussing. 

The  remark  in  Railroad  Company  v.  Richmond^  {supra^) 
that  it  was  never  intended  that  the  power  of  CJongress  should 
be  exercised  so  as  to  interfere  with  private  contracts  not 
designed  at  the  time  they  were  made  to  create  impediments 
to  interstate  commerce,  when  read  in  connection  with  the 
facts  stated  in  the  report,  is  entirely  sound.  It  therein  ap- 
pears that  a  contract  had  been  made  between  the  parties,  as 
to  the  erection  of  an  elevator  and  the  business  to  be  done  by 
it,  which  contract  was  valid  when  made.  Subsequently  Con- 
gress passed  acts  relating  to  the  construction  of  bridges  over 
rivers  and  streams  and  authorizing  railroads  to  carry  pas- 
[284]  sengers  on  their  way  from  one  State  to  another.  The 
railroad  company  becoming  tired  of  its  contract  with  the 
elevator  company,  desired  to  take  advantage  of  this  legis- 
lation and  contended  that  under  it,  the  contract  which  it  had 
theretofore  made  with  the  elevator  company  became  void  as 
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an  obstacle  to  or  a  regulation  of  commerce.  Tlie  court  held 
that  contracts  which  were  valid  when  made  continue  valid 
and  capable  of  enforcement,  so  long,  at  least,  as  peace  lasts 
between  the  governments  of  the  contracting  parties,  notwith- 
standing a  change  in  the  condition  of  business  which  origi- 
nally led  to  their  creating.  It  was  then  added  that  it  never 
was  intended  that  the  power  of  Congress  should  be  exercised 
so  as  to  interfere  with  private  contracts  not  designed  at  the 
time  they  were  made  to  create  impediments  to  interstate 
commerce. 

There  is  no  intimation  in  this  remark  that  Congress  has  no 
power  to  legislate  regarding  those  contracts  which  do  directly 
regulate  and  restrain  interstate  commerce.  The  inference  is 
quite  the  reverse,  and  it  is  plain  that  the  case  assumes  if 
private  contracts  when  Altered  into  do  directly  interfere  with 
and  regulate  interstate  commerce,  Congress  had  power  to  con- 
demn them.  If  the  necessary,  direct  and  inunediate  effect  of 
the  contract  be  to  violate  an  act  of  Congress  and  also  to 
restrain  and  regulate  interstate  commerce,  it  is  manifestly 
immaterial  whether  the  design  to  so  regulate  was  or  was  not 
in  existence  when  the  contract  was  entered  into.  In  such 
case  the  design  does  not  constitute  the  material  thing.  The 
fact  of  a  direct  and  substantial  regulation  is  the  important 
part  of  the  contract,  and  that  regulation  existing,  it  is  unim- 
portant that  it  was  not  designed. 

Where  the  contract  affects  interstate  commerce  only  inci- 
dentally and  not  directly,  the  fact  that  it  was  not  designed  or 
intended  to  affect  such  commerce  is  simply  an  additional 
reason  for  holding  the  contract  valid  and  not  touched  by  the 
act  of  Congress.  Otherwise  the  design  prompting  the  execu- 
tion of  a  contract  pertaining  to  and  directly  affecting,  and 
more  or  less  r^ulating,  interstate  commerce  is  of  no  impor- 
tance. We  conclude  that  the  plain  language  of  the  grant  to 
Congress  of  power  to  regulate  ccmunerce  among  the  several 
[235]  States  includes  power  to  legislate  upon  the  subject  of 
those  contracts  in  respect  to  interstate  or  foreign  commerce 
which  directly  affect  and  regulate  that  commerce,  and  we  can 
find  no  reasonable  ground  for  asserting  that  the  constitu- 
tional provision  as  to  the  liberty  of  the  individual  limits  the 
extent  of  that  power  as  claimed  by  the  appellants.    We  there- 
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fore  think  the  appellants  have  failed  in  their  contention 
upon  this  branch  of  subject. 

We  are  thus  brought  to  the  question  whether  the  contract 
or  combination  proved  in  this  case  is  one  which  is  either  a 
direct  retraint  or  a  regulation  of  commerce  among  the  sev- 
eral States  or  with  foreign  nations  contrary  to  the  act  of  Con- 
gress. It  is  objected  on  the  part  of  the  appellants  that  even 
if  it  affected  interstate  commerce  the  contract  or  combina- 
tion was  only  a  reasonable  restraint  upon  a  ruinous  compe- 
tition among  themselves,  and  was  formed  only  for  the  pur- 
pose of  protecting  the  parties  thereto  in  securing  prices  for 
their  product  that  were  fair  and  reasonable  to  themselves 
and  the  public.  It  is  further  objected  that  the  agreement 
does  not  come  within  the  act  because  it  is  not  one  which 
amounts  to  a  regulation  of  interstate  commerce,  as  it  has  no 
direct  bearing  upon  or  relation  to  that  commerce,  but  that 
on  the  contrary  the  case  herein  involves  the  same  principles 
which  were  under  consideration  in  United  States  v.  E.  C. 
Knight  Company^  156  U.  S.  1,  and,  in  accordance  with  that 
decision,  the  bill  should  be  dismissed. 

Referring  to  the  first  of  these  objections  to  the  mainte- 
nance of  this  proceeding,  we  are  of  opinion  that  the  agreement 
or  combination  was  not  one  which  simply  secured  for  its 
members  fair  and  reasonable  prices  for  the  article  dealt  in 
by  them.  Even  if  the  objection  thus  set  up  would,  if  well 
founded  in  fact,  constitute  a  defence,  we  agree  with  the 
Circuit  Court  of  Appeals  in  its  statement  of  the  special  facts 
upon  this  branch  of  the  case  and  with  its  opinion  thereon  as 
set  forth  by  Circuit  Judge  Taft,  as  follows : 

**  The  defendants  being  manufacturers  and  vendors  of  cast-iron  pipe 
entered  into  a  combination  to  raise  the  prices  for  pipe  for  all  the 
States  west  and  south  of  New  Yorlc,  Pennsylvania  [1W6]  and  Virginia, 
constituting  considerably  more  than  three  qiurters  of  the  territory 
of  the  United  States,  and  significantly  called  by  the  associates  '  pay ' 
territory.  Their  joint  annual  output  was  220,000  tons.  The  total 
capacity  of  all  the  other  cast-iron  pipe  manufacturers  in  the  *pay' 
territory  was  170,500  tona  Of  this,  45,000  tons  was  the  capacity  of 
mills  in  Texas,  Colorado  and  Oregon,  so  far  removed  from  tliat  part 
of  the  *  pay '  territory  where  the  demand  was  considerable  that  neces- 
sary freight  rates  excluded  them  from  the  possibility  of  competing, 
and  12,000  tons  was  the  possible  annual  capacity  of  a  mill  at  St  Louis, 
which  was  practically  under  the  same  management  as  tliat  of  one 
of  the  defendants'  mills.  Of  the  remainder  of  the  mills  in  '  pay ' 
territory  and  outside  of  the  combination,  one  was  at  CJolumbus,  Ohio, 
two  in  northern  Ohio,  and  one  In  Michigan.    Their  aggregate  possible 
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annual  capacity  was  about  one  half  the  usual  annual  output  of  the 
defendants'  mills.  They  were,  it  will  be  observed,  at  the  extreme 
northern  end  of  the  *pay'  territory,  while  the  defendants*  mills  at 
Cincinnati,  Louisville,  Chattanooga  and  South  Pittsburg,  and  Annis 
ton  and  Bessemer  were  grouped  much  nearer  to  the  centre  of  the 
'pay'  territory.  The  freight  upon  cast-Iron  pipe  amounts  to  a  con- 
siderable percentage  of  the  price  at  which  manufacturers  can  deliver 
it  at  any  great  distance  from  the  place  of  manufacture.  Within  the 
margin  of  the  freight  per  ton  which  Eastern  manufacturers  would 
have  to  pay  ta  deliver  pipe  in  *pay*  territory,  the  defendants,  by 
controlling  two  thirds  of  the  output  In  'pay*  territory,  were  practi- 
cally able  to  fix  prices.  The  competition  of  the  Ohio  and  Michigan 
mills  of  course  somewhat  affected  their  power  in  this  respect  in  the 
northern  part  of  the  *  pay  *  territory,  but  the  further  south  the  place 
of  delivery  was  to  be,  the  more  complete  the  monopoly  over  the  trade 
which  the  defendants  were  able  to  exercise,  within  the  limits  already 
described.  Much  evidence  Is  adduced  upon  affidavit  to  prove  l^t 
defendants  had  no  power  arbitrarily  to  fix  prices  and  that  they  were 
always  obliged  to  meet  competition.  To  the  extent  that  they  could 
not  Impose  prices  on  the  public  in  excess  of  the  cost  price  of  pipe 
^ith  freight  from  Atlan-  [237]  tic  seaboard  added,  this  is  true,  but 
within  that  limit  they  could  fix  prices  as  they  chose.  The  most  cogent 
evidence  that  they  had  this  power  is  the  fact  everywhere  appar^it  In 
the  record  that  they  exercised  It  The  details  of  the  way  in  which  It 
was  maintained  are  somewhat  obscured  by  the  manner  in  which  the 
proof  was  adduced  in  the  court  below  upon  affidavits  solely,  and  with- 
out the  clarifying  effect  of  cross-examination,  but  quite  enough  ap- 
pears to  leave  no  doubt  of  the  ultimate  fact 

"The  defendants  were  by  their  combination  therefore  able  to  de- 
prive the  public  in  a  large  territory  of  the  advantages  otherwise 
accruing  to  them  from  the  proximity  of  defendants'  pipe  factories  and, 
by  keeipng  prices  Just  low  enough  to  prevent  competition  by  Eastern 
manufacturers,  to  compel  the  public  to  pay  an  Increase  over  what  the 
price  would  have  been  if  fixed  by  competition  between  defendants, 
nearly  equal  to  the  advantage  in  freight  rates  enjoyed  by  defendants 
over  Eastern  competitors.  The  defendants  acquired  this  power  by 
voluntarily  agreeing  to  sell  only  at  prices  fixed  by  their  committee 
and  by  allowing  the  highest  bidder  at  the  secret  '  auction  pool '  to 
become  the  lowest  bidder  of  them  at  the  public  letting.  Now,  the 
restraint  thus  Imposed  on  themselves  was  only  partial.  It  did  not 
cover  the  United  States.  There  was  not  a  complete  monopoly.  It 
was  tempered  by  the  fear  of  competition  and  it  affected  only  a  part 
of  the  price.  But  this  certainly  does  not  take  the  contract  of  associa- 
tion out  of  the  annulling  effect  of  the  rule  against  monopolies.  In 
United  States  v.  E.  C.  Knight  Company,  156  U.  S.  1,  16,  Chief  Justice 
Fuller,  In  speaking  for  the  court,  said :  'Again  all  the  authorities  agree 
that  in  order  to  vitiate  a  contract  or  combination.  It  is  not  essential 
that  its  result  should  be  a  complete  monopoly;  It  is  sufficient  If  It 
really  tends  to  that  end  and  to  deprive  the  public  of  the  advantages 
which  flow  from  free  competition.' 

"  It  has  been  earnestly  pressed  upon  us  that  the  prices  at  which  the 
cast-iron  pipe  was  sold  in  'pay*  territory  were  reasonable.  A  great 
many  affidavits  of  purhasers  of  pipe  in  'pay'  territory,  all  drawn 
by  the  same  hand  or  from  the  same  model,  are  produced,  in  which 
the  affiants  say  that  in  their  [238]  opinion  the  prices  at  which  pipe 
has  been  sold  by  defendants  have  been  reasonable.  We  do  not  think 
the  issue  an  important  one,  because,  as  already  stated,  we  do  not 
think  that  at  common  law  there  is  any  question  of  reasonableness 
open  to  the  courts  with  reference  to  such  a  contract     Its  tendency 
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was  certainly  to  give  defendants  the  power  to  charge  unreasonable 
prices,  had  they  chosen  to  do  so.  But  if  It  were  important  we  should 
unhesitatingly  find  that  the  prices  charged  in  the  instances  which 
were  in  evidence  were  unreasonable.  The  letters  from  the  manager 
of  the  Chattanooga  foundry  written  to  the  other  defendants  and  dis- 
cussing the  prices  fixed  by  the  association,  do  not  leave  the  slightest 
doubt  upon  this  point,  and  outweigh  the  perfunctory  affidavits  pro- 
duced by  the  defendants.  The  cost  of  producing  pipe  at  Chattanooga, 
together  with  a  reasonable  profit,  did  not  exceed  $15  a  ton.  It  could 
have  been  delivered  at  Atlanta  at  $17  to  $18  a  ton,  and  yet  the  lowest 
price  which  that  foundry  was  permitted  by  the  rules  of  the  associa- 
tion to  bid  was  $24.25.  The  same  thing  was  true  all  through  'pay' 
territory  to  a  greater  or  less  degree,  and  especially  at  'reserved' 
citiea" 

The  facts  thus  set  forth  show  conclusively  that  the  effect  of 
the  combination  wasjbo  enhance  prices  beyond  a  sum  which 
was  reasonable,  and  therefore  the  first  objection  above  set 
forth  need  not  be  further  noticed. 

We  are  also  of  opinion  that  the  direct  effect  of  the  agree- 
ment or  combination  is  to  regulate  interstate  conmierce,  and 
the  case  is  therefore  not  covered  by  that  of  United  States  v. 
E.  G.  Knight  Company^  supra.  It  was  there  held  that 
although  the  American  Sugar  Refining  C!ompany,  by  means 
of  the  combination  referred  to,  had  obtained  a  practical 
monopoly  of  the  business  of  manufacturing  sugar,  yet  the 
act  of  Congre^  did  not  touch  the  case,  because  the  combina- 
tion only  related  to  manufacture  and  not  to  commerce  among 
the  States  or  with  foreign  nations.  The  plain  distinction 
between  manufacture  and  commerce  was  pointed  out,  and  it 
was  observed  that  a  contract  or  combination  which  directly 
related  to  manufacture  only  was  not  brought  within  the 
purview  of  the  act,  although  as  an  indirect  and  incidental 
result  of  such  combina-  [239]  tion  commerce  among  the 
States  might  be  thereafter  somewhat  affected.  Mr.  Chief 
Justice  Fuller,  in  delivering  the  opinion  of  the  court,  spoke 
of  the  distinction  between  the  two  subjects,  and  said : 

*•  The  argument  is  that  the  power  to  control  the  manufacture  of  re- 
fined sugar  is  a  monopoly  over  a  necessity  of  life,  to  the  enjoyment  of 
which  by  a  large  part  of  the  population  of  the  United  States  inter- 
state commerce  is  indispensable,  and  that,  therefore,  the  General  Gov- 
ernment, in  the  exercise  of  the  power  to  regulate  commerce,  may  re- 
press such  monopoly  directly  and  set  aside  the  instruments  which 
have  created  it 

**  Doubtless,  the  power  to  control  the  manufacture  of  a  given  thing 
Involves  In  a  certain  sense  the  control  of  its  disposition,  but  this  Is  a 
secondary  and  not  the  primary  sense;  and  although  the  exercise  of 
that  power  may  result  in  bringing  the  operation  of  commerce  into 
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play,  it  does  not  control  it,  and  ailocta  it  only  incidentally  and  in- 
directly.   Ck>mnierce  succeeds  to  manufacture  and  is  not  a  part  of  it 

*  •  •  •  «  * 

"  It  will  be  perceived  how  far  reaching  tlie  prt^^osltion  Is  that  the 
power  of  dealing  with  a  monopoly  directly  may  be  c^zerelsed  by  the 
General  Goyemment  whenever  interstate  or  international  eonuneroe 
may  be  ultimately  affected.  The  regulatkm  of  commerce  applies  to 
the  subjects  of  commerce  and  not  to  matters  of  internal  police.  Con- 
tracts to  buy,  sell  or  exchange  goods  to  be  transported  among  the 
several  States,  the  transportation  and  its  instrumentalities,  and  arti- 
cles bought  sold  or  exchanged  for  the  purposes  of  such  transit  among 
the  States,  or  put  in  the  way  of  transit  may  be  regulated,  but  this 
is  because  they  form  part  of  interstate  trade  or  commerce.  The  fact 
that  an  article  is  manufactured  for  export  to  another  State  does  not 
of  itself  malce  it  an  article  of  interstate  commerce,  and  the  intent  of 
tlie  manufacturer  does  not  determine  the  time  when  the  article  or 
product  passes  from  the  control  of  the  State  and  belongs  to  commerce. 

*  *  •  .       •  • 

"  There  was  nothing  in  the  proofs  to  indicate  any  intention  to  put 
a  restraint  upon  trade  or  commerce,  and  the  fact  as  we  [240]  have 
seen,  that  trade  or  commerce  might  be  indirectly  affected,  was  not 
enough  to  entitle  complainants  to  a  decree." 

The  direct  purpose  of  the  combination  in  the  Knight  case 
was  the  control  of  the  manufacture  of  sugar.  There  was  no 
combination  or  agreement,  in  terms,  regarding  the  future 
disposition  of  the  manufactured  article;  nothing  looking  to 
a  transaction  in  the  nature  of  interstate  commerce.  The 
probable  intention  on  the  part  of  the  manufacture  of  the 
sugar  to  thereafter  dispose  of  it  by  sending  it  to  some  mar- 
ket in  another  State,  was  held  to  be  immaterial  and  not  to 
alter  the  character  of  the  combination.  The  rarious  cases 
which  had  been  decided  in  this  court  relating  to  the  subject 
of  interstate  commerce,  and  to  the  difference  between  tiiat 
and  the  manufacture  of  commodities,  and  also  the  police 
power  of  the  States  as  affected  by  the  commerce  clause  of 
the  Constitution,  were  adverted  to,  and  the  case  wes  decided 
upon  the  principle  that  a  ccmibination  simply  to  control 
manufacture  was  not  a  violation  of  the  act  of  Congress,  be- 
cause such  a  contract  or  combinaticm  did  not  directly  con- 
trol or  affect  interstate  commerce,  but  that  contracts  for  the 
sale  and  transportation  to  other  States  of  specific  articles 
were  proper  subjects  for  regulation  because  they  did  form 
part  of  such  commerce. 

We  think  the  case  now  before  us  involves  contracts  of  the 
nature  last  above  mentioned,  not  incidentally  or  collaterally, 
but  as  a  direct  and  immediate  result  of  the  combination 
engaged  in  by  the  defendants. 
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While  no  particular  contract  regarding  the  fumidiing  of 
pipe  and  the  price  for  which  it  should  be  furnished  was  in 
the  contemplation  of  the  parties  to  the  combination  at  the 
time  of  its  formati(m,  jret  it  was  their  intention,  as  it  was  the 
purpose  of  the  combination,  to  directly  and  by  means  of 
sucii  combination  increase  the  price  for  which  all  contracts 
for  thfe  delivery  of  pipe  within  the  territory  above  described 
should  be  ma«te,  and  the  latter  result  was  to  be  achieved  by 
abolishing  all  competition  between  the  parties  to  the  combi- 
nation. The  direct  and  immediate  result  of  the  combina- 
tion Wlis  therefore  necessarily  a  restraint  upon  interstate 
commerce  iki  respect  of  arti-  [841]  cles  manufactured  by 
any  of  the  parties  to  it  to  be  transported  beyond  the  State 
in  which  they  were  made.  The  defendants  by  reason  of 
this  OMiUnation  and  agreement  could  only  send  thdr  goods 
out  of  the  State  in  which  they  were  manufactured  for  sale 
and  delivery  in  another  State,  upon  the  terms  and  pursuant 
to  the  provisions  of  such  combination.  As  pertinently 
asked  by  the  court  below,  was  not  this  a  direct  restraint 
up</n  interstate  commerce  in  those  goods? 

If  dealers  in  any  commodity  agreed  among  themselves  that 
any  particular  territory  bounded  by  state  lines  should  be  fur- 
nibbed  with  such  commodity  by  certain  members  only  of  the 
combination,  and  the  others  would  abstain  from  business  in 
that  territory,  would  not  such  agreement  be  regarded  as  one 
in  restraint  of  interstate  trade?  If  the  price  of  the  commod- 
ity were  thereby  enhanced,  («s  it  naturally  would  be,)  the 
character  of  the  agreement  wouM  be  still  more  clearly  one  in 
restraint  of  trade.  Is  there  any  substantial  difference  where, 
by  agreement  among  themselves,  the  parties  choose  one  of 
their  !ftumber  to  make  a  bid  for  the  supply  of  the  pipe  for 
delivery  in  another  State,  and  agree  that  all  the  other  bids 
shall  be  for  a  larger  sum,  thus  practically  restricting  all  but 
the  toe*nber  agreed  upon  from  any  attempt  to  supply  the 
demand  for  the  pipe  or  to  enter  into  competition  for  the  busi- 
ness? Does  not  an  agreement  or  combination  of  that  kind 
restrain  interstate  trade,  and  when  CJongress  has  acted  by  the 
passage  of  a  statute  like  the  one  under  consideration,  does  not 
such  a  contract  clearly  violate  that  statute? 

As  has  frequently  been  said,  interstate  commerce  consists  of 
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intercourse  and  traffic  between  the  citizens  or  inhabitants  of 
different  States,  and  includes  not  only  the  transportation 
of  persons  and  property  and  the  navigation  of  public  waters 
for  that  purpose,  but  also  the  purchase,  sale  and  exchange  of 
commodities.  Gloucester  Ferry  Co.  v.  Pennsylvania^  114 
U.  S.  196-203;  Kidd  v.  Pearson,  128  U.  S.  1,  20.  If,  there- 
fore,  an  agreement  or  ccHnbination  directly  restrains  not 
aione  the  manufacture,  but  the  purchase,  sale  or  exchange  of 
the  manufactured  commodity  among  the  several  States,  it  is 
brought  within  the  provisions  of  the  statute.  The  power  to 
regulate  [242]  such  commerce,  that  is,  the  power  to  pre- 
scribe the  rules  by 'which  it  shall  be  governed  is  vested  in 
Congress,  and  when  Congress  has  enacted  a  statute  such  as 
the  one  in  question,  any  agreement  or  combination  which  di- 
rectly operates,  not  alone  upon  the  manufacture,  but  upon  the 
sale,  transportation  and  delivery  of  an  article  of  interstate 
commerce,  by  preventing  or  restricting  its  sale,  etc.,  thereby 
regulates  interstate  commerce  to  that  extent  and  to  the  same 
extent  trenches  upon  the  power  of  tiie  national  legislature 
and  violates  the  statute.  We  think  it  plain  that  this  contract 
or  combination  effects  that  result 

The  defendants  allege,  and  it  is  true,  that  their  business  is 
not  like  a  factory  manufacturing  an  article  of  a  certain  kind 
for  which  there  is  at  all  times  a  demand,  and  which  is  manu- 
factured without  any  regard  to  a  particular  sale  or  for  a  par- 
ticular customer.  In  this  respect  as  in  many  others  the  busi- 
ness differs  radically  from  the  sugar  refiners.  The  business 
of  defendants  is  carried  on  by  obtaining  particular  contracts 
for  the  sale,  transportation  and  delivery  of  iron  pipe  of  a 
certain  description,  quality  and  strength,  differing  in  differ- 
ent contracts  as  the  intended  use  may  differ.  These  ccmtracts 
are,  generally  ispeaking,  obtained  at  a  public  letting,  at  which 
there  are  many  competitors,  and  the  contract  bid  for  includes, 
in  its  terms,  the  sale  of  the  pipe  and  its  delivery  at  the  place 
desired,  the  cost  of  transportation  being  included  in  the  pur- 
chase price  of  the  pipe.  The  contract  is  one  for  the  sale  and 
delivery  of  a  certain  kind  of  pipe,  and  it  is  not  generally 
essential  to  its  performance  that  it  should  be  manufactured 
for  that  particular  contract,  although  sometimes  it  may  be. 

If  the  successful  bidder  had  on  hand  iron  pipe  of  the  kind 
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specified,  or  if  he  could  procure  it  by  purchase,  he  could  in 
most  cases  deliver  such  pipe  in  fulfilment  of  his  contract  just 
the  same  as  if  he  manufactured  the  pipe  subsequently  to  the 
making  of  the  contract  and  for  the  specific  purpose  of  its 
performance.  It  is  the  sale  and  delivery,  of  a  certain  kind 
and  quality  of  pipe,  and  not  the  manufacture,  which  is  the 
material  portion  of  the  contract,  and  a  sale  for  delivery  be- 
yond the  State  makes  the  transaction  a  part  of  interstiate 
conunerce.  Municipal  corporations  and  gas,  railroad  and 
water  companies  [843]  are  among  the  chief  customers  for 
the  pipe,  and  when  they  desire  the  article  they  give  notice  of 
the  kind  and  quality,  size,  strength  and  purpose  for  which  the 
pipe  is  desired,  and  announce  that  they  will  receive  proposals 
for  furnishing  the  same  at  the  place  indicated  by  them.  Into 
this  contest  (and  irrespective  of  the  reserved  cities)  the  de- 
fendants enter,  not  in  truth  as  competitors,  but  under  an 
agreement  or  combination  among  themselves  which  elimi- 
nates all  competition  between  them  for  the  contract,  and 
permits  one  of  their  number  to  make  his  own  bid  and  requires 
the  others  to  bid  over  him.  In  certain  sections  of  the  coim- 
try  the  defendants  would  have,  by  reason  of  their  situation, 
such  an  advantage  over  all  other  competitors  that  there  would 
practically  be  no  chance  for  any  other  than  one  of  their  num- 
ber to  obtain  the  contract,  unless  the  price  bid  was  so 
exorbitant  as  to  give  others  not  so  favorably  situated  an 
opportunity  to  snatch  it  from  their  hands.  Under  these 
circmnstances,  the  agreement  or  combination  of  the  defend- 
ants, entered  into  for  that  purpose  and  to  directly  obtain  that 
desired  result,  would  inevitably  and  necessarily  give  to  the 
defendant,  who  was  agreed  upon  among  themselves  to  make 
the  lowest  bid,  the  contract  desired  and  at  a  higher  price  than 
otherwise  would  have  been  obtained,  and  all  the  other  parties 
to  the  combination  would,  by  virtue  of  its  terms,  be  restricted 
from  an  attempt  to  obtain  the  contract. 

The  combination  thus  had  a  direct,  immediate  and  intended 
relation  to  and  effect  upon  the  subsequent  contract  to  sell  and 
deliver  the  pipe.  It  was  to  obtain  that  particular  and  specific 
result  that  the  combination  was  formed,  and  but  for  the 
restriction  the  resulting  high  prices  for  the  pipe  would  not 
have  been  obtained.    It  is  useless  for  the  defendants  to  say 
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they  did  not  intend  to  regulate  or  affect  interstate  commerce, 
They  intended  to  make  the  very  combination  and  agreemoit 
whidi  they  in  fact  did  make,  and  they  must  be  held  to  have 
intended  (if  in  such  case  intention  is  of  the  least  importance) 
the  necessary  and  direct  result  of  their  agreement. 

The  cases  of  Hopkins  v.  United  States^  171  U.  S.  578.  and 
Anderson  v.  UnUed  States^  171  U.  S.  604,  are  not  relevant 
In  the  Hopkins  case  it  was  held  that  the  business  of  the  mem- 
[844J  bers  of  the  Kansas  City  Live  Stock  Exchange  was  not 
interstate  commerce,  and  hence  the  act  of  Congress  did  not 
affect  them;  while  in  the  Anderson  case  it  was  held  that 
whether  the  members  of  the  Traders'  Live  Stock  Exchange 
were  or  were  not  engaged  in  the  business  of  interstate  com- 
merce, was  immaterial,  as  the  agreement  proved  was  not  in 
restraint  of  trade,  and  did  not  regulate  such  commerce.  It 
was  said  that  when  it  is  seen  that  the  agreement  entered  into 
does  not  directly  relate  to  and  act  upon  and  embrace  inter- 
state commerce,  and  that  it  was  executed  for  another  and 
entirely  different  purpose,  and  that  it  was  calculated  to  attain 
it,  the  agreement  would  be  upheld,  if  its  effect  vpon  that  c(»n- 
merce  were  only  indirect  and  incidental.  The  agreement 
involved  in  that  case  was  held  to  be  of  sudi  a  diaracter.  The 
case  we  have  here  is  of  an  entirely  different  nature,  and  is  not 
covered  or  affected  by  the  decisions  cited. 

It  is  also  urged  that  as  but  one  contract  would  be  awarded 
for  the  work  proposed  at  any  place,  and  therefore  only  one 
person  would  secure  it  by  virtue  of  being  the  lowest  bidder, 
the  selection  by  defendants  of  one  of  their  numb^  to  make 
the  lowest  bid  as  among  themselves  could  not  operate  as  any 
restraint  of  trade;  that  the  combination  or  agreement  oper- 
ated only  to  make  a  selection  of  that  one  who  should  have  the 
contract  by  being  the  lowest  bidder,  and  it  did  not  in  the  most 
remote  degree  itself  limit  the  number  or  extent  of  contracts, 
and  therefore  could  not  operate  to  restrain  interstate  trade. 
This  takes  no  heed  of  the  purpose  and  effect  of  the  combina- 
tion to  restrain  the  action  of  the  parties  to  it  so  that  there 
shall  be  ik)  competition  among  them  to  obtain  the  contract  for 
themselves. 

We  have  no  doubt  that  where  the  direct  and  immediate 
effect  of  a  contract  or  combination  among  particular  dealers 
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in  a  oQmmodity  is  to  destroy  competition  between  them  and 
others,  so  that  the  parties  to  the  contract  or  combination  may 
obtain  increased  prices  for  themselves,  such  contract  or  com- 
bination amounts  to  a  restraint  of  trade  in  the  commodity, 
eyen  though  contracts  to  buy  such  commodity  at  the  enhanced 
price  are  continually  being  made.  Total  suppression  of  the 
[846]  trade  in  the  commodity  is  not  necessary  in  order  to  ren- 
der tbe  combination  one  in  restraint  of  trade.  It  is  the  effect 
of  the  combination  in  limiting  and  restricting  the  right  of 
each  of  the  members  to  transact  business  in  the  ordinary  way, 
as  well  as  its  effect  upon  the  volume  or  extent  of  the  dealing 
in  the  commodity,  that  is  regarded.  All  the  facts  and  circum- 
stances are,  however,  to  be  considered  in  order  to  determine 
the  fundamental  question — whether  the  necessary  effect  of  the 
combination  is  to  restrain  interstate  commerce. 

If  iron,  pipe  cost  (me  hundred  dollars  a  ton  instead  of  the 
priees  which  the  record  shows  were  paid  for  it,  no  one,  we 
think,  woold  contend  that  the  trade  in  it  would  amount  to  as 
much  as  if  the  lower  prices  prevailed.  The  higher  price 
would  operate  as  a  direct  restraint  upon  the  trade,  and' there- 
fore any  contract  or  combination  which  enhanc^  the  price 
might  in  some  degree  restrain  the  trade  in  the  article.  It  is 
not  material  that  the  combination  did  not  prevent  the  letting 
of  any  particular  contract.  Such  was  not  its  purpose.  On 
the  contrary,  the  more  contracts  to  be  let  the  better  for  the 
combinatioD.  It  was  formed  not  for  the  object  of  preventing 
the  letting  of  contracts,  but  to  restrain  the  parties  to  it  from 
competing  for  contracts,  and  thereby  to  enhance  the  prices  to 
be  obtained  for  the  pipe  dealt  in  by  those  parties.  And  when 
by  reason  of  the  combination  a  particular  contract  may  have 
been  obtained  for  one  of  the  parties  thereto,  but  at  a  higher 
price  than  would  otherwise  have  been  paid,  the  charge  that 
the  con^ination  was  one  in  restraint  of  trade  is  not  answered 
by  the  stat^nent  that  the  particular  contract  was  in  truth 
obtained  and  not  prevented.  The  parties  to  such  a  combina- 
tion might  realiie  more  profit  by  the  higher  prices  they  would 
secure  than  they  could  earn  by  doing  more  work  at  a  much 
less  price.  The  questicm  is  as  to  the  effect  of  such  combina- 
tion upon  the  trade  in  the  article,  and  if  that  effect  be  to 
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destroy  competition  and  thus  advance  the  price,  the  oombina- 
tion  is  one  in  restraint  of  trade. 

Decisions  regarding  the  validity  of  taxation  by  or  under 
state  authority,  involving  sometimes  the  question  of  the  point 
of  time  that  an  article  intended  for  transportation  beyond  the 
[246]  State  ceases  to  be  governed  exclusively  by  the  domestic 
law  and  begins  to  be  governed  and  protected  by  the  national 
law  of  commercial  regulation,  are  not  of  very  close  applica- 
tion here.  The  commodity  may  not  have  commenced  its 
journey  and  so  may  still  be  completely  within  the  jurisdiction 
of  the  State  for  purposes  of  state  taxation,  and  yet  at  that 
same  time  the  commodity  may  have  been  sold  for  delivery  in 
another  State.  Any  combination  among  dealers  in  that  kind 
of  commodity,  which  in  its  direct  and  immediate  effect,  fore- 
closes all  competition  and  enhances  the  purchase  price  for 
which  such  commodity  would  otherwise  be  delivered  at  its 
destination  in  another  State,  would  in  our  opinion  be  one  in 
restraint  of  trade  or  commerce  among  the  States,  even  though 
the  article  to  be  transported  and  delivered  in  another  State 
were  still  taxable  at  its  place  of  manufacture. 

It  is  said  that  a  particular  business  must  be  distinguished 
from  its  mere  subjects,  and  from  the  instrum^its  by  which 
the  business  is  carried  on ;  that  in  most  cases  of  a  large  manu- 
facturing company  it  could  only  be  carried  on  by  shipping 
products  from  one  State  to  another,  and  that  the  business  of 
such  an  establishment  would  be  related  to  interstate  com- 
merce only  incidentally  and  indirectly.  This  proposition  we 
are  not  called  upon  to  deny.  It  is  not,  however,  relevant. 
Where  the  contract  is  for  the  sale  of  the  article  and  for  its 
delivery  in  another  State,  the  transaction  is  one  of  interstate 
commerce,  although  the  vendor  may  have  also  agreed  to 
manufacture  it  in  order  to  fulfil  his  contract  of  sale.  In  such 
case  a  combination  of  this  character  would  be  properly  called 
a  combination  in  restraint  of  interstate  commerce,  and  not 
one  relating  only  to  manufacture. 

It  is  almost  needless  to  add  that  we  do  not  hold  that  every 
private  enterprise  which  may  be  carried  on  chiefly  or  in  part 
by  means  of  interstate  shipments  is  therefore  to  be  regarded 
as  so  related  to  interstate  commerce  as  to  C(nne  within  the 
regulating  power  of  Congress.    Such  enterprises  may  be  of 
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the  same  nature  as  the  manufacturing  of  refined  sugar  in  the 
Knight  case — ^tiiat  is,  tiie  parties  may  be  engaged  as  manu- 
facturers of  a  oHiunodity  which  they  thereafter  intend  at 
[247]  s(»ne  time  to  sell,  and  possibly  to  sell  in  another  State; 
but  such  sale  we  have  already  held  is  an  incident  to  and  not 
the  direct  result  of  the  manufacture,  and  so  is  not  a  regula- 
tion of  or  an  illegal  interference  with  interstate  commerce. 
That  principle  is  not  affected  by  anjiliing  herein  decided. 

The  views  above  expressed  lead  generally  to  an  affirmance 
of  the  judgment  of  tiie  Court  of  Appeals.  In  one  aspect, 
however,  that  judgment  is  too  broad  in  its  terms — ^the  in- 
junction is  too  absolute  in  its  directions — as  it  may  be  con- 
strued as  applying  equally  to  commerce  wholly  within  a 
State  as  well  as  to  that  which  is  interstate  or  international 
only.  This  was  probably  an  inadvertence  merely.  Althou^ 
the  jurisdiction  of  Congress  over  commerce  among  the  States 
is  full  and  complete,  it  is  not  questioned  that  it  has  none  over 
that  which  is  wholly  within  a  State,  and  therefore  none  over 
combinations  or  agreements  so  far  as  they  relate  to  a  restraint 
of  such  trade  or  commerce.  It  does  not  acquire  any  jurisdic- 
tion over  that  part  of  a  combination  or  agreement  which 
relates  to  commerce  wholly  within  a  State,  by  reason  of  the 
fact  that  the  combination  also  covers  and  regulates  commerce 
which  is  interstate.  The  latter  it  can  regulate,  while  the  for- 
mer is  subject  alone  to  the  jurisdiction  of  the  State.  The 
combination  herein  described  covers  both  commerce  which  is 
wholly  within  a  State  and  also  that  which  is  interstate. 

In  regard  to  such  of  these  defendants  as  might  reside  and 
carry  on  business  in  the  same  State  where  the  pipe  provided 
for  in  any  particular  contract  was  to  be  delivered,  the  sale, 
transportation  and  delivery  of  the  pipe  by  them  under  that 
contract  would  be  a  transaction  wholly  within  the  State,  and 
the  statute  would  not  be  applicable  to  them  in  that  case. 
They  might  make  any  combination  they  chose  with  reference 
to  the  proposed  contract,  although  it  should  happen  that  some 
non-resident  of  the  State  eventually  obtained  it. 

The  fact  that  the  proposal  called  for  the  delivery  of  pipe 
in  the  same  State  where  some  of  the  defendants  resided  and 
carried  on  tiieir  business  would  be  sufficient,  so  far  as  the  act 
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of  Congress  is  concerned,  to  permit  those  defendants  to  com- 
bine as  they  might  choose,  in  regard  to  the  proposed  contract 
[248]  for  the  delivery  of  the  pipe,  and  that  right  would  not 
be  affected  by  the  fact  that  the  contract  might  be  subse- 
quently awarded  to  some  one  outside  the  State  as  the  lowest 
bidder.  In  brief,  tfieir  right  to  combine  in  regard  to  a  pro- 
posal for  pipe  deliverable  in  their  own  State  could  not  be 
reiiched  by  the  Federal  power  derived  from  the  commerce 
clause  in  the  Constitution, 

To  the  extent  tliut  the  pre^sent  decree  includes  in  its  scope 
the  enjoining  of  defendants  thus  situated  from  combiiting  in 
regard  to  contracts  for  selling  pipe  in  their  own  State j  it  is 
modified,  and  limited  to  that  portion  of  the  combination  or 
agreement  which  is  interstate  iu  its  character-  As  thus  modi* 
tied,  the  decree  is 
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